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UNITED  STATES  SUPREME  COURT. 


OCTOBER  TERM,  1915. 


(wu.  am 

CENTRAL  TRUST  OOMPAmr  OF  ILLI- 
NOIS and  the  Covington  SavingB  Bank 
ft  Tmat  Company,  as  Trustee  of  the  I. 
Rheinstrom  &  Sona  Company,  Bankrupt^ 
Apptfc, 

V. 

GEORGE  LUEDERS  ft  CO.,  G.  S.  Nicholas 
ft  Co.,  D.  A.  White  Co.,  the  E.  Berghausen 
Chemical  Co.,  the  £.  A.  Conkling  Box  Co., 
T.  A.  Decker,  B.  F.  Goodrich  Co.,  and 
Haxel- Atlas  Glass  Co. 

CouBTs  ^=»382  —  Appkal  —  From  Circuit 
Court  of  Appeals— Bankruftct  Cases. 
Causes  requiring  the  determination 
of  the  validity  of  a  state  statute  under  the 
Federal  Constitution  are  comprehended  by 
the  provisions  of  the  act  of  January  28, 
1015  (38  Stat,  at  L.  803,  chap.  22),  f  4, 
making  final  (except  for  a  possible  review 
by  certiorari)  "the  judgments  and  decrees 
of  the  circuit  courts  of  appeals  in  all  pro- 
ceedings and  cases  arising  under  the  bank- 
ruptcy act  and  in  all  controversies  arising 
in  such  proceedings  and  cases." 

nfid.  Note.— For  other  cases,  aee  CoorU,  Cent. 
Die.  ii  1019.  lOaO;    Dee.  Dig,  ^=9382.] 


[No.  445.] 

Submitted  October  12,  1015. 
ber  25, 1016. 


Decided  Octo- 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  sifirmed  a  decree 
of  the  District  Court  for  the  Eastern  Dis- 
trict of  Kentucky,  allowing  certain  liens 
upon  the  property  of  a  bankrupt.  Dis- 
missed for  want  of  jurisdiction. 

See  same  case  below,  221  Fed.  820. 

Messrs.  Judson  Harmon,  Edward  Col- 
ston, A.  Vf.  Goldsmith,  George  Hoadly, 


Lesstng  Rosentbal,  Charles  H.  w^wtiiip 

and  Leo  F.  Wormser  for  appellants. 

Messrs.  Walter  A.  De  Camp,  Dudley  V. 
Sutphin,  Leo  J.  Brumleve,  Jr.,  Edwards  F. 
Peters,  and  Paul  V.  Connolly  for  i^pellees. 

g 

*  Memorandum    opinion    by    Mr.    Justiot* 
McReynolds,  by  direction  of  the  court: 

The  I.  Rheinstrom  ft  Sons  Company  was 
adjudged  a  banlcrupt  in  April,  1012.  Ldens 
upon  its  property  were  claimed  by  appellees 
under  a  Kentucky  statute  which  appellants 
(general  creditors)  maintained  contravened 
the  14th  Amendment  to  the  Constitution  of 
the  United  States.  Overruling  the  referee, 
the  district  court  allowed  the  liens  (207 
Fed.  110),  and  this  action  was  approved  by 
the  circuit  court  of  appeals,  March  2,  1016, 
in  an  opinion  which  expressly  upheld  the 
validity  of  the  statute  (221  Fed.  820).  Ap- 
pellees have  moved  to  dismiss  the  present 
appeal. 

Section  4,  act  of  Congress,  approved 
January  28,  1015  (38  Stat,  at  L.  803,  804, 
chap.  22),  provides:  ''That  the  judgments 
and  decrees  of  the  circuit  courts  of  appeals  eo 
in  all*  proceedings  and  cases  arising  under  •* 
the  bankruptcy  act  and  in  all  controversies 
arising  in  such  proceedings  and  cases  shall 
be  final,  save  only  that  it  shall  be  compe- 
tent for  the  Supreme  Court  to  require  by 
certiorari,  upon  the  petition  of  any  party 
thereto,  tiiat  the  proceeding,  case,  or  con- 
troversy be  certified  to  it  for  review  and 
determination,  with  the  same  power  and 
authority  as  if  taken  to  that  court  by  ap- 
peal or  writ  of  error;  but  certiorari  shall 
not  be  allowed  in  any  such  proceeding,  case, 
or  controversy  unless  the  petition  therefor 
is  presented  to  the  Supreme  Court  within 


^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgesU  &  Indexes 
86  S.  C— 1. 
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three  months  from  the  date  of  such  judg- 
ment or  decree." 

Manifestly,  the  words  of  the  quoted  sec- 
tion include  the  decree  below,  and  inhibit 
an  appeal  therefrom.  It  is  argued,  however, 
that  they  should  be  so  construed  as  to  ex- 
clude causes  requiring  interpretation  of 
state  statutes  and  application  of  the  Feder- 
al Constitution,  and  thereby  limited  in  ef- 
fect to  the  supposed  purpose  of  Congress  to 
relieve  this  court  only  from  the  necessity  of 
reviewing  bankruptcy  cases  which  "involve 
complicated  questions  of  fact  rather  than 
of  law."  We  see  no  reason  to  doubt  that 
the  plain  language  of  the  enactment  aptly 
expresses  the  fixed  legislative  intent.  The 
appeal  is  accordingly  dismissed  for  want  of 
jurisdiction. 


(239  U.  S.  S) 

ALI  GEGIOW  and  Sabas  Zarikoew,  Peti- 
tioners, 
v, 
BYRON  H.  UHL,  as  Acting  Commissioner 
of  Immigration  at  the  Port  of  New  York. 

Habeas   Oobpub  ^=»23  —   Immigbatign 
Gases. 

1.  An  alien,  whom  the  commissioner  of 
immigration  has  detained  for  deportation 
for  a  reason  not  recognized  as  sufiicicnt  by 
the  immigration  act  of  February  20,  1907 
(34  Stat,  at  L.  898,  chap.  1134),  §  2,  as 
amended  by  the  act  of  March  26,  1910  (38 
Stat,  at  L.  263,  chap.  128,  Comp.  Stat.  1913, 
§  4244),  §  1,  enumerating  the  conditions 
upon  which  the  allowance  to  land  may  be 
denied, — is  entitled  to  demand  his  release 
upon  habeas  corpus. 

tEd.  Note.— Pop  other  cases,  see  Habeaa  Cor- 
pus, Cent.  Dig.  i  17;    Dec.  Dig.  «=>23.] 
AI.IENS  «=»54— Conclusiveness  of  Deci- 
sions OF  Immigration  Officeb. 

2.  The  conclusiveness  of  the  decisions 
of  immigration  officers  under  the  immigra- 
tion act  of  February  20,  1907  (34  Stat,  at 
L.  898,  chap.  1134),  §  25,  is  conclusiveness 
upon  matters  of  fact,  not  upon  questions  of 
law. 

TEd.  Note.— Pop  other  caeea,  eee  Aliens.  Cent, 
Dig.  9  112 :    Deo.  Dig.  €==>&4.1 
Aliens  ^=>49  —  Depobtatiow  —  Public 

CUABOES. 

3.  Alien  immigrants  cannot  be  deported 
under  the  immigration  act  of  February  20, 
1907  (34  Stat,  at  L.  898,  chap.  1134),  §  2, 
as  amended  by  the  act  of  March  26,  1910 
(36  Stat,  at  L.  263,  chap.  128),  §  1,  as 
"persons  likely  to  become  a  public  charge," 
merely  because  the  labor  market  in  the 
city  of  their  immediate  destination  is  over- 
stocked 

[Ed.  Note.— For  other  cases,  see  Aliens.  Cent 
Dig.  i  107;    Dec.  Dig.  ^=949.] 

[No.  340.] 

Argued  October  13  and  14,  1915.     Decided 
October  25,  1915. 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree  which 
afUrmcd  a  decree  of  the  District  Court  for 
the  Southern  District  of  New  York,  dis- 
missing a  writ  of  habeas  corpus.    Reversed. 

See  same  case  below,  131  C.  C.  A.  641, 
215  Fed.  573. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Max  J.  Kohler,  Morris  Jab- 
low,  Ralph  Bamett,  and  Abram  I.  Elkus 
for  petitioners. 

Solicitor  General  Davis  and  Assistant 
Attorney  General  Wallace  for  respondent. 

OD 

•  Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 

The  petitioners  are  Russians  seeking  to 
enter  the  United  States.  They  have  been 
detained  for  deportation  by  the  Acting  Com- 
missioner of  Immigration,  and  have  sued 
out  a  writ  of  habeas  corpus.  The  writ  was 
dismissed  by  the  district  court  and  the 
circuit  court  of  appeals.  211  Fed.  236;  131 
C.  C.  A.  641,  215  Fed.  573.  By  the  return 
it  appears  that  they  are  part  of  a  group 
of  illiterate  laborers,  only  one  of  whom,  it 
seems,  Gegiow,  speaks  even  the  ordinary 
Russian  tongue,  and  in  view  of  that  fact  it 
was  suggested  in  a  letter  from  the  acting 
commissioner  to  the  Commissioner  General 
that  their  ignorance  tended  to  make  them 
form  a  clique  to  the  detriment  of  the  com- 
munity; but  that  is  a  trouble  incident  to 
the  immigration  of  foreigners  generally 
which  it  is  for  legislators,  not  for  com- 
missioners, to  consider,  and  may  be  laid 
on  one  side.  The  objection  relied  upon  in 
the  return  is  that  the  petitioners  were 
"likely  to  become  public  charges  for  the 
following,  among  other  reasons:  That  they 
arrived  here  with  very  little  money  [$40 
and  $25,  respectively],  and  are  bound  for 
Portland,  Oregon,  where  the  reports  of  in- 
dustrial conditions  show  that  it  would  be 
impossible  for  these  aliens  to  obtain  employ- 
ment; that  they  have  no  one  legally  obli- 
gated here  to  assist  them;  and  upon  all  the 
facts,  the  said  aliens  were  upon  the  said 
grounds  duly  excluded,"  etc.  We  assume 
the  report  to  be  candid,  and,  if  so,  it  shows  ^ 
that  the  only  ground  for* the  order  was  the* 
state  of  the  labor  market  at  Portland  at 
that  time;  the  amount  of  money  possessed 
and  ignorance  of  our  language  being  thrown 
in  only  as  makeweights.  It  is  true  that  the 
return  says  for  that  "among  other  reasons." 
But  the  state  of  the  labor  market  is  tue 
only  one  disclosed  in  the  evidence  or  the 
facts  that  were  noticed  at  the  hearing,  and 
the  only  one  that  was  before  the  Secretary 
of  Labor  on  appeal;  and  as  the  order  was 
general  for  a  group  of  twenty  it  cannot  fair- 
ly  be   interpreted   to   stand   upon    reasons 
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undisclosed.  Therefore  it  is  unnecessary 
to  consider  whether  to  have  the  reasons 
disclosed  is  one  of  the  alien's  rights.  The 
only  matter  that  we  have  to  deal  with  is 
the  construction  of  the  statute  with  ref- 
erence to  the  present  case. 

The  courts  are  not  forbidden  by  the  stat- 
ute to  consider  whether  the  reasons,  when 
they  are  given,  agree  with  the  requirements 
of  the  act.  The  statute,  by  enumerating 
the  conditions  upon  which  the  allowance  to 
land  may  be  denied,  prohibits  the  denial  in 
other  cajses.  And  when  the  record  shows 
that  a  commissioner  of  immigration  is  ex- 
ceeding his  power,  the  alien  may  demand 
his  release  upon  habeas  corpus.  The  con- 
clusiveness of  the  decisions  of  immigration 
officers  under  §  25  is  conclusiveness  upon 
matters  of  fact.  This  was  implied  in  Nishi- 
mura  Ekiu  v.  United  States,  142  U.  S.  651, 
35  L.  ed.  1146,  12  Sup.  Ct.  Rep.  336,  relied 
on  by  the  government.  As  was  said  in 
Gonzales  v.  Williams,  192  U.  S.  1,  15,  48 
L.  ed.  317,  322,  24  Sup.  Ct.  Rep.  177,  "as 
Gonzales  did  not  come  within  the  act  of 
1891  [26  Stat,  at  L.  1084,  chap.  551],  the 
commissioner  had  no  jurisdiction  to  detain 
and  deport  her  by  deciding  the  mere  ques- 
tion of  law  to  the  contrary."  Such  a  case 
stands  no  better  than  a  decision  without  a 
fair  hearing,  which  has  been  held  to  be 
bad.  Chin  Yow  v.  United  States,  208  U.  S. 
8,  52  L.  ed.  360,  28  Sup.  Ct.  Rep.  201.  See 
further  Zakonaite  v.  Wolf,  226  U.  S.  272, 
67  L.  ed.  218,  33  Sup.  Ct.  Rep.  31;  Lewis  v. 
Frick,  233  U.  S.  201,  297,  58  L.  ed.  967,  971, 
34  Sup.  Ct.  Rep.  488. 

The  single  question  on  this  record  is 
whether  an  alien  can  be  declared  likely  to 
become  a  public  charge  on  the  ground  that 
e  the  labor  market  in  the  city  of  his  immedi- 
r  at«*  destination  is  overstocked.  In  the  act 
of  February  20,  1907,  chap.  1134,  %  2,  34 
Stat,  at  L.  898,  as  amended  by  the  act  of 
March  26,  1910,  chap.  128,  §  1,  36  SUt.  at 
L.  263,  Comp.  Stat.  1913,  §  4244,  determin- 
ing who  shall  be  excluded,  "Persons  likely 
to  become  a  public  charge''  are  mentioned 
between  paupers  and  professional  beggars, 
and  along  with  idiots,  persons  dangerously 
diseased,  persons  certified  by  the  examining 
surgeon  to  have  a  mental  or  physical  defect 
of  a  nature  to  affect  their  ability  to  earn  a 
living,  convicted  felons,  prostitutes,  and  so 
forth.  The  persons  enumerated,  in  short, 
are  to  be  excluded  on  the  ground  of  per- 
manent personal  objections  accompanying 
them  irrespective  of  local  conditions  unless 
the  one  phrase  before  us  is  directed  to  dif- 
ferent considerations  than  any  other  of 
those  with  which  it  is  associated.  Pre- 
sumably it  is  to  be  read  as  generically 
similar  to  the  others  mentioned  before  and 
after. 


The  statute  deals  with  admission  to  the 
United  States,  not  to  Portland,  and  in  §  40 
contemplates  a  distribution  of  immigrants 
after  they  arrive.  It  would  be  an  amazing 
claim  of  power  if  commissioners  decided  not 
to  admit  aliens  because  the  labor  market 
of  the  United  States  was  overstocked.  Yet, 
as  officers  of  the  general  government,  they 
would  seem  to  be  more  concerned  with  that 
than  with  the  conditions  of  any  particular 
city  or  state.  Detriment  to  labor  condi- 
tions is  allowed  to  be  considered  in  §  1,  but 
it  is  confined  to  those  in  the  continental 
territory  of  the  United  States,  and  the  mat- 
ter is  to  be  determined  by  the  President. 
We  cannot  suppose  that  so  much  greater  a 
power  was  intrusted  by  implication  in  the 
same  act  to  every  commissioner  of  immigra- 
tion, even  though  subject  to  appeal,  or  that 
the  result  was  intended  to  be  effected  in 
the  guise  of  a  decision  that  the  aliens  were 
likely  to  become  a  public  charge. 

Order  reversed. 


(»•  U.  0.  1) 

MANUEL   CERECEDO,   Andres  GrUlaflca^ 

and  Carlos  Valle,  Plffs.  in  Err., 

y. 

UNITED  STATES. 

X)ouBT8  ^=s>387  —  Ebbob  to  Pobto  Rico 

DiSTBICT  OOUBT  —  JUBISDICTZON  —  DlS- 


1.  A  writ  of  error  to  the  district  court 
of  the  United  States  for  the  district  of 
Porto  Rico  must  be  dismissed  where  there 
is  no  bill  of  exceptions  in  the  record  and 
nothing  which  enables  the  court  lawfully  to 
ascertain  the  existence  of  the  constitutional 
questions  relied  upon  to  confer  jurisdiction. 

[Ed.  Note.— For  otber  eases,  see  Courts,  Cent. 
Dig.  88  1032-1037;    Dec.  Dig.  ^=s>S87.] 

Appeal  and  Ebbob  ^=s>801  —  Motion  to 
Dismiss— Decision. 

2.  The  postponing  of  the  consideration 
of  a  motion  to  dismiss  a  writ  of  error  from 
the  Federal  Supreme  Court  until  the  hear- 
ing on  the  merits  is  not  a  decision  in  the 
affirmative  of  the  question  of  the  power  to 
review. 

lE^  Note.— For  otber  eases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  3101-S164 ;    Dec.  Dig.  «=980L] 

[No.  285.] 

Argued   and   submitted   Oetober   13,   1015. 
Decided  October  25,  1015. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
convictions  of  conspiracy.  DUunlssed  for 
want  of  Jurisdiction. 

See  same  case  below,  6  Porto  Rico  Fed. 
Rep.  626. 

Messrs.  Paul  Fuller  and  Howard 
Thayer  Kingsbury  for  plaintiffs  in  error. 

Assistant  Attorney  General  Warren  and 
Solicitor  General  Davit  for  defendant  in 
error. 
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•  *  Memorandum  opinion  by  Mr.  Chief  Jus- 
tice White,  by  direction  of  the  court: 

The  plaintiffs  in  error  prosecute  this  writ 
CO  under  the  assumption  that  the  court  below 

*  denied  rights  asserted*  by  them  under  the 
Constitution,  by  refusing,  as  prayed,  to  re- 
turn papers  taken  from  them  under  a  search 
warrant,  and  in  permitting  the  papers  over 
objection  to  be  offered  in  evidence.  There 
is  no  bill  of  exceptions  in  the  record,  and 
nothing  which  enables  us  to  lawfully  ascer- 
tain the  existence  of  the  constitutional  ques- 
tions relied  upon.  Clune  v.  United  States, 
159  U.  S.  590,  40  L.  ed.  269,  16  Sup.  Ct. 
Rep.  125 ;  Metropolitan  R.  Co.  v.  District  of 
Columbia  (Metropolitan  R.  Co.  v.  Macfar- 
land)  195  U.  S.  322,  49  L.  ed.  219,  25 
Sup.  Ct.  Rep.  28;  Porto  Rico  v.  Emmanuel, 
235  U.  S.  251,  255,  59  L.  ed.  215,  217,  35 
Sup.  Ct.  Rep.  33. 

There  is  nothing,  therefore,  before  us  un- 
less there  be  merit  in  contentions  to  the 
contrary  which  are  pressed  and  which  we 
briefly  dispose  of.  First:  On  the  face  of 
things  it  is  obvious  that  the  postponing  at 
the  last  term  of  the  consideration  of  a  mo- 
tion to  dismiss  was  not  a  decision  of  the 
question  of  power  to  review.  Second :  Even 
indulging,  for  the  sake  of  the  argument 
only,  in  the  assumption  of  the  correctness 
of  the  proposition  urged  that  an  extraor- 
dinary discretion  might  exist  in  some  ex- 
treme case  to  supply  the  entire  absence  of 
a  bill  of  exceptions,  we  see  no  ground  what- 
ever for  the  premise  that  this  is  a  case  of 
that  character. 

Dismissed  for  want  of  jurisdiction. 


(289  U.  &  SO) 

PENNSYLVANIA  COMPANY,  Plff.  in  Err., 

MARIONDONAT. 

Appeal  and  Bbbob  ^s»112&— Astibmance 
ON  Motion— Fbivolous  Contention. 
The  contention  that  a  railway  yard 
conductor,  injured  while  occupied  in  the 
removal  of  two  empt^  cars  from  a  private 
switch  track  to  permit  the  switching  there- 
on of  two  loaded  coal  cars  which  had  come 
from  without  the  state,  consigned  to  the 
owner  of  such  track,  was,  as  a  matter  of 
law,  not  engaged  at  the  time  in  interstate 
commerce,  is  so  frivolous  as  to  require  an 
affirmance  on  motion  of  a  jud^ent  of  a 
circuit  court  of  appeals  approving  the  ac- 
tion of  the  trial  court  in  submitting  the 
question  to  the  jury,  where  the  submission 
of  such  question  is  the  sole  error  asserted. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dl«.  8S  4441,  4442 ;    Deo.  Dig.  <S::»li;^.] 

[No.  664.] 

Submitted  October  18,  1915.     Decided  No- 
vember 1,  1916. 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  judgment  which  affirmed 
a  judgment  of  the  District  Court  for  In- 
diana in  favor  of  plaintiff  in  an  action  un- 
der the  Federal  employers'  liability  act. 
Affirmed. 

See  same  case  below,  224  Fed.  1021. 

Messrs.  Frederic  D.  McKenney,  Sam* 
uel  O.  Pickens,  Fred  £.  Zollars,  James 
H.  Rose,  and  Elmer  E.  Leonard  for  plaintiff 
in  error. 

Messrs.  Samuel  Herrfck,  Rufus  6. 
Day,  R.  B.  Newcomb,  James  B.  Harper^ 
Otto  E.  Fuelber,  Roscoe  C.  Skiles,  Thomas 
J.  Green,  George  M.  Skiles,  E.  C.  Chi4>ma]i, 
and  A.  G.  Newcomb  for  defendant  in  error. 

s 

•Memorandum  opinion  by  Mr.  Justice  Mc»* 
Reynolds,  by  direction  of  the  court:   . 

The  question  presented  upon  this  writ  of 
error  is  ''so  frivolous  as  not  to  need  further 
argument,"  and  the  motion  to  affirm  the 
judgment  below  must  be  granted.  (Rule  6, 
§5.) 

Basing  his  claim  upon  the  employers'  lia- 
bility act  of  April  22,  1908  (36  Stat,  at 
L.  66,  chap.  149,  Comp.  Stat.  1913,  §  8667), 
Marion  Donat  began  the  original  action  in 
the  United  States  district  court  for  Indiana 
against  the  Pennsylvania  Company,  a  car- 
rier by  railroad,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  suf- 
fered by  him  while  employed  as  a  yard  con- 
ductor. Tlie  trial  court  refused  a  request 
to  charge  that  he  was  not  engaged  in  inter- 
state commerce  when  the  accident  occurred,  e« 
and  therefore  could  not*recover.  This  re-» 
fusal  is  the  sole  ground  upon  which  error 
is  now  asserted. 

Two  loaded  coal  cars  coming  from  with- 
out the  state  were  received  in  Uie  carrier's 
yard  at  Fort  Wayne,  Indiana.  They  were 
destined  to  Olds'  private  switch  track  con- 
necting with  the  yard;  and,  acting  under 
instructions,  Donat  commenced  the  switch- 
ing movement  requisite  to  place  them  there- 
on. There  was  evidence  tending  to  show 
that,  in  order  to  complete  this  movement, 
it  became  necessary  to  uncouple  the  engine 
from  the  loaded  cars  and  with  it  to  remove 
two  empty  ones  from  the  private  track. 
While  engaged  about  the  removal,  defendant 
in  error  was  injured.  The  trial  coiirt  sub- 
mitted to  the  jury  for  determination  wheth- 
er he  was  engaged  in  interstate  commerce 
at  the  time  of  the  injury,  and  in  approving 
such  action  (224  Fed.  1021)  the  circuit 
court  of  appeals  was  clearly  right.  New 
York  C.  &  H.  R.  R.  Co.  v.  Carr,  238  U.  8. 
2(J0,  262,  263,  59  L.  ed.  1298,  35  Sup.  Ct. 
Rep.  780. 

Affirmed. 
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cm  n.  8.  44) 

RIO  GRANDE  WESTERN  RAILWAY 

COMPANY,  Plff.  in  Err., 

y. 

THOMAS  B.  STRINGHAM  et  aL 

O0XTBT8  ^=»393— Ebbob  to  State  Ccubt— 

"FlNAI.  JUDOMENT." 

1.  A  judgment  of  the  highest  state 
court,  which  reversed  a  judgment  below  in 
favor  of  defendants  in  a  suit  by  a  railway 
company  to  quiet  title  to  a  strip  of  land 
claimed  and  used  by  it  as  a  right  of  way 
under  the  act  of  March  3,  1875  (18  Stat. 
at  L.  482,  chap.  152,  Comp.  Stat.  1913, 
S  4921),  and  to  which  defendants  asserted 
title  under  a  patent  to  a  placer  mining 
claim,  and  remanded  the  cause  with  a  di- 
rection  to  "enter  a  judgment  awarding  to 
the  plaintiff  title  to  a  right  of  way  over 
the  lands  in  question  100  feet  wide  on  each 
side  of  the  center  of  the  track,"  is  a  final 
Judgment  within  the  meaning  of  the  Judi- 
cial Code,  f  237,*  governing  writs  of  error 
from  the  Federal  Supreme  Court  to  state 
courts. 

[Bd.  Note.— For  other  cases,  se«  CourU,  Cent. 
Dig.  i  1048;    Dec.  Dig.  ^=9393.] 

CouBTS  €=»303— Ebbob  to  State  Coubt— 
Decision  of  Fedebal  Question. 

2.  A  decision  of  the  highest  state  court, 
which,  on  a  second  appeal,  affirmed  the 
judgment  below  on  the  ground  that  its 
former  decision  was  the  law  of  the  case, 
is  not  reviewable  in  the  Federal  Supreme 
Court,  where  the  Federal  question  relied 
upon  to  confer  jurisdiction  was  involved 
in  the  first  decision,  and  that  decision  was 
final,  in  the  sense  of  the  Judicial  Code, 
S  237,  governing  writs  of  error  to  state 
eourts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  1048;    Dec.  Dig.  ^=s>393.] 

Public  Lands  ^=»70  ~  Kallwat  Land 
Gbant— KiouT  OF  Way. 

3.  Neither  a  mere  easement  nor  a  fee 
simple  absolute,  but  a  limited  fee,  made  on 
an  implied  condition  of  reverter  in  the  event 
that  the  railway  company  ceases  to  use  or 
retain  the  land  for  the  purpose  for  which 
it  is  granted,  carrying  with  it  the  incidents 
and  remedies  UBually  attending  the  fee, — 
is  what  was  granted  by  the  railway  right- 
of-way  act  of  March  3,  1875  (18  Stat,  at  L. 
482,  chap.  162,  Comp.  Stat.  1913,  §  4921), 
which  grants  to  a  railway  company  com- 
plying with  its  requirements  "a  right  of 
way,'^and  declares  that  "all  such  lands  over 
which  such  right  of  way  shall  pass  shall  be 
disposed  of  subject  to  such  right  of  way." 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  S§  231,  236;    Dec.  Dig.  <g=»TO.] 

[Nos.  4  and  5.] 

Submitted  October  19,  1915.     Decided  No- 
vember 1,  1915. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  decree  which 
reversed  a  decree  of  the  District  Court  of 
Salt  Lake  County,  in  that  state,  in  favor 
of  defendants  in  a  suit  to  quiet  title,  and 


remanded  the  case  with  a  direction  to  enter 
a  judgment  for  plaintiff.     Affirmed.     Alflo 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  decree  which* 
on  a  second  appeal,  affirmed  a  decree  of  the 
District  Court  of  Salt  Lake  Coimty,  in  that 
state,  in  favor  of  plaintiff  in  the  same  suit. 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below.  No.  4,  38  Utah,  113, 
110  Pac.  868;  No.  5,  80  Utah,  230,  115  Pa«. 
967. 

The  facts  are  stated  in  the  opinion. 

l^Icssrs.  Waldemar  Van  Cott,  E.  H. 
Allison,  Jr.,  and  William  D.  Riter  for 
plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

9 

*Mr.  Justice  Van  Devanter  delivered  the* 
opinion  of  the  court: 

This  was  a  suit  to  quiet  the  title  to  a 
strip  of  land  claimed  and  used  by  the  plain- 
tiff as  a  railroad  right  of  way  under  the 
act  of  March  3,  1875,  chap.  152,  18  Stat, 
at  L.  482,  Comp.  SUt.  1913,  §  4921,  and  to 
which  the  defendants  asserted  title  under 
a  patent  for  a  placer  mining  claim.  At  the 
trial  the  facts  were  specially  foimd  and 
judgment  for  the  defendants  was  entered 
upon  the  findings.  In  reviewing  that  judg-^ 
ment,  the  supreme* court  of  the  state,  ao-« 
cepting  the  findings  below,  held  that  the 
plaintiff,  in  virtue  of  proceedings  had  in 
the  Land  Department  under  the  right-of- 
way  act  while  the  land  was  yet  public,  ac- 
quired a  right  of  way  200  feet  wide  through 
the  lands  afterwards  embraced  in  the  min- 
ing claim,  and  that  the  defendants'  title 
under  the  placer  patent  was  subject  to  this 
right  of  way,  and  thereupon  reversed  the 
judgment  and  remanded  the  case  with  a 
direction  to  "enter  a  judgment  awarding  to 
the  plaintiff  title  to  a  right  of  way  over 
the  lands  in  question  100  feet  wide  on  each 
side  of  the  center  of  the  track."  38  Utah, 
113,  110  Pac.  868.  Acting  upon  this  direc- 
tion, the  trial  court  vacated  its  prior  judg- 
ment and  entered  another,  adjudging  the 
plaintiff  to  be  "the  owner  of  a  right  of  way" 
through  the  mining  claim  100  feet  wide  on 
each  side  of  the  center  line  of  the  railroad, 
declaring  the  plaintiff's  title  to  such  right 
of  way  good  and  valid,  and  enjoining  the 
defendants  from  asserting  any  claim  what- 
ever to  the  premises,  or  any  part  thereof, 
adverse  to  the  plaintiff's  "said  right  of 
way."  The  plaintiff  again  appealed,  insist- 
ing that  it  was  only  adjudged  to  be  the 
owner  of  a  right  of  way  when,  according  to 
the  true  effect  of  the  right-of-way  act,  it 
had  a  title  in  fee  simple,  as  was  asserted 
in  its  complaint.  But  the  judgment  was 
affirmed,  the  court  saying  (39  Utah,  236, 
115Pae.967): 
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**li  oounsel  for  appellant  thought  that 
this  court,  in  the  prior  opinion,  did  not  cor- 
rectly define  and  determine  the  extent  of 
appellant's  rights  to  the  land  in  dispute,  or 
did  not  fully  safeguard  its  rights  as  defined 
and  adjudged,  they  should  have  filed  a 
petition  for  a  rehearing.  This  they  did  not 
do.  The  conclusions  of  law  and  judgment 
having  been  drawn  and  entered  in  conform- 
ity with  the  decision  of  this  court,  we  are 
precluded  from  further  considering  the  case. 
The  former  decision  became,  and  is,  the 
law  of  the  case,  and  this  court,  as  well  as 
I*  the  litigants,  are  bound  thereby." 
•  *  Being  in  doubt  which  of  the  judgments 
of  the  appellate  court  should  be  brought 
here  for  review  to  present  properly  the 
question  respecting  the  nature  of  its  title, 
the  plaintiff  concluded  to  bring  up  both, 
each  by  a  separate  writ  of  error. 

Manifestly  the  first  judgment  was  final 
within  the  meaning  of  Judicial  Code,  §  237 
[36  Stat,  at  L.  1156,  chap.  231,  Comp.  Stat. 
1913,  §  1214].  It  disposed  of  the  whole 
ease  on  the  merits,  directed  what  judgment 
should  be  entered,  and  left  nothing  to  the 
judicial  discretion  of  the  trial  court.  Tip- 
pecanoe County  V.  Lucas,  93  U.  S.  108,  23 
L.  ed.  822;  Bostwick  v.  Brinkerhoff,  106 
U.  8.  3,  27  L*  ed.  73,  1  Sup.  Ct.  Rep.  16; 
Mower  v.  Fletcher,  114  U.  S.  127,  29  L.  ed. 
117,  6  Sup.  Ct.  Rep.  799;  Chesapeake  &  P. 
Teleph.  Co.  v.  Manning,  186  U.  S.  238,  46 
L.  ed.  1144,  22  Sup.  Ct.  Rep.  881.  And  as 
the  question  sought  to  be  presented  arises 
upon  the  first  judgment, — it  being  final  in 
the  sense  of  §  237, — it  is  apparent  that  the 
writ  of  error  addressed  to  the  second  judg- 
ment presents  nothing  reviewable  here.  See 
Northern  P.  R.  Co.  v.  Ellis,  144  U.  S.  458, 
36  L.  ed.  604,  12  Sup.  Ct  Rep.  724;  Great 
Western  Tel^.  Co.  v.  Burnham,  162  U.  S. 
339,  40  L.  ed.  991,  16  Sup.  Ct.  Rep.  850; 
Chesapeake  &  0.  R.  Co.  v.  McCabe,  213  U.  S. 
207,  214,  63  L.  ed.  765,  768,  29  Sup.  Ct. 
Rep.  430. 

What  the  act  relied  upon  grants  to  a 
railroad  company  complying  with  its  re- 
quirements is  spoken  of  throughout  the  act 
as  a  "right  of  way;"  and  by  way  of  quali- 
fying future  disposals  of  lands  to  which 
such  a  right  has  attached,  the  act  declares 
that  "all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  sub- 
ject to  such  right  of  way." 

The  right  of  way  granted  by  this  and 
similar  acts  is  neither  a  mere  easement,  nor 
a  fee  simple  absolute,  but  a  limited  fee, 
made  on  an  implied  condition  of  reverter  in 
the  event  that  the  company  ceases  to  use 
or  retain  the  land  for  the  purposes  for 
which  it  is  granted,  and  carries  with  it  the 
Incidents  and  remedies  usually  attending  the 
fee.     New  Mexico  v.  United  States  Trust 


Co.  172  U.  S.  171,  183,  43  L.  ed.  407,  411, 
19  Sup.  Ct.  Rep.  128;  Northern  P.  R.  Co. 
V.  To\vnsend,  190  U.  S.  267,  271,  47  L.  ed. 
1044,  1046,  23  Sup.  Ct.  Rep.  671;  United 
States  V.  Michigan,  190  U.  S.  379,  398,  47 
L.  ed.  1103,  1110,  23  Sup.  Ct.  Rep.  742; 
Western  U.  Tel^.  Co.  v.  Pennsylvania  R.? 
Co.  196  U.  S.  540/670,  49  L.  ed.  312,  323, » 
25  Sup.  Ct.  Rep.  133,  1  Ann.  Cas.  617.  The 
judgment  under  review  does  not  in  words 
so  characterize  the  plaintiff's  right,  nor  was 
it  essential  that  it  should  do  so.  It  de- 
scribes the  right  in  the  exact  terms  of  the 
right-of-way  act,  and  evidently  uses  those 
terms  with  the  same  meaning  they  have  in 
the  act.  So  interpreting  the  judgment,  as 
plainly  must  be  done,  we  think  it  accords 
to  the  pUintiff  all  to  which  it  is  entitled 
under  the  act. 

In  No.  4,  judgment  affirmed. 

In  No.  5,  writ  of  error  dismissed. 


(S»  U.  8.  «) 
HENRY  BRIGGS,  Appt, 

V. 

UNITED  SHOE  MACHINERY  COMPANY. 

CouBTS  ^=s>200— Jurisdiction— Sun  Abis- 

iNo  Undeb  Patent  Laws. 

A  suit  does  not  arise  under  the  pat- 
ent laws  of  the  United  States  so  as  to  be 
justiciable  by  a  Federal  district  court,  where 
the  dominant  and  ultimate  object  of  the 
bill  is  to  enforce  payment  of  royalties 
reserved  to  the  plaintiff  by  a  contract  where- 
by he  sold  to  the  defendant  certain  exist- 
ing and  contemplated  patents  for  improve- 
ments in  machinery,  and,  in  order  to  clear 
the  way  for  a  recovery  of  all  the  royalties 
claimed,  it  seeks  the  annulment  of  a 
patent  for  such  an  improvement  issued  aft- 
er the  contract  and  then  assigned  to  the 
defendant,  and  also  an  adjudication  that 
the  plaintiff  is  entitled  to  a  patent  for  the 
improvement  covered  by  such  patent. 

[Bd.  Note.— For  other  cases,  see  Courts,  CenU 
Dig.  i  832;    Dec.  Dig.  ^=»290.1 

[No.  638.] 

Submitted  October  12,  1916.     Decided  No- 
vember 1,  1915. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  decree  dis- 
missing, for  want  of  jurisdiction,  a  suit  to 
enforce  the  payment  of  patent  royalties 
imder  contract.    Affirmed. 

Mr.  William  A.  MlUiken  for  appellant. 
Messrs.  Horace  A.  Dodge  and  Alex  D. 
Salinger  for  appellee. 

3 
*  Memorandum  opinion  by  Mr.  Justice  Van  • 
Devanter,  by  direction  of  the  court: 
Whether  this  suit  between  citizens  of  ths 
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same  state  is  one  arising  under  the  patent 
laws  is  the  only  question  presented  by  this 
direct  appeal  under  Judicial  Code,  §  238, 
[36  Stat,  at  L.  1157,  chap.  231,  Comp.  Stat. 
1913,  §  1215].  The  district  court  gave  a 
negative  answer  to  the  question,  and  dis- 
missed the  suit  for  want  of  jurisdiction. 

The  bill  shows  that  its  dominant  and  ul- 
timate object  is  to  enforce  payment  of  royal- 
ties reserved  to  the  plaintiflf  by  a  contract 
whereby  he  sold  to  the  defendant  certain 
existing  and  contemplated  patents  for  iin- 
provements  in  shoe-sewing  machines,  and 
that  to  clear  the  way  for  a  recovery  of  all 
the  royalties  claimed  it  seeks  the  annulment 
of  a  patent  for  such  an  improvement  issued 
to  Andrew  Eppler  after  the  contract,  and 
then  assigned  to  the  defendant,  and  also  an 
adjudication  that  the  plaintiff  is  entitled  to 
a  patent  for  the  improvement  covered  by 
the  Eppler  patent. 

A  suit  for  royalties  reserved  upon  the 
sale  of  a  patent  right  is  not  a  suit  arising 
nnder  the  patent  laws.  This  is  settled  by 
repeated  decisions.  Albright  v.  Teas,  106 
U.  S.  613,  27  L.  ed.  295,  1  Sup.  Ct.  Rep. 
550;  Excelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.  185  U.  S.  282,  285,  46  L.  ed.  910, 
22,  Sup.  Ct.  Rep.  681;  Geneva  Furniture 
Mfg.  Co.  V.  Karpcn,  238  U.  S.  254,  259,  59 
Ix  ed.  1205,  35  Sup.  Ct.  Rep.  788,  and  cases 
eited. 

Wliile  the  patent  laws  (Rev.  Stat.  §§  4915, 
4918,  Comp.  SUt.  1913,  §§  9460,  9403)  per- 
mit an  applicant  for  a  patent  whose  appli- 
cation has  been  refused  by  the  Commissioner 
of  Patents,  or  by  the  court  of  appeals  ^  of 
the  District  of  Columbia  upon  appeal  from 
the  Commissioner,  to  establish  his  right  to 
receive  a  patent  by  a  suit  in  equity,  and 
o  also  permit  a  patentee  to  maintain  a  suit 
•  in  equity  against  the  owner  of  an*  inter- 
fering patent  to  annul  the  latter,  the  pres- 
ent bill  falls  so  far  short  of  presenting  a 
case  within  either  section  that  it  reasonably 
cannot  be  said  to  invoke  the  application  of 
either.  Recognizing  that  this  is  so,  counsel 
for  the  plaintiff,  in  his  brief,  not  only  frank- 
ly concedes  that  he  finds  no  statute  in  point, 
but  endeavors  to  maintain  the  jurisdiction 
of  the  district  court  by  a  reference  to  the 
general  powers  of  Federal  courts  when  sit- 
ting as  courts  of  equity;  evidently  forget- 
ting that  such  powers  can  be  exerted  only 
in  cases  otherwise  within  the  jurisdiction 
of  those  courts  as  defined  by  Congress. 

Some  stress  is  laid  in  the  brief  upon  por- 
tions of  the  bill  charging  fraud  in  the  pro- 
curement of  the  Eppler  patent,  but  as  only 
the  United  States  can  maintain  a  bill  to 
annul  the  patent  on  that  ground  (Mowry 
▼.  Whitney,  14  Wall.  434,  20  L.  ed.  858; 


1  See  §  9,  act  Feb.  9,  1893,  chap.  74,  27 
Stat  at  L.  434,  Comp.  SUt.  1913,  §  9456. 


United  States  v.  American  Bell  Tcleph.  Co. 
328  U.  S.  315,  368,  32  L.  ed.  450,  462,  9 
Sup.  Ct.  Rep.  90;  United  States  ▼.  American 
Bell  Teleph.  Co.  159  U.  S.  548,  555,  40  L. 
ed.  255,  258,  16  Sup.  Ct.  Rep.  69)  these 
allegations  cannot  affect  the  solution  of  the 
question  of  jurisdiction  here  presented. 

Our  conclusion  is  that  this  is  not  a  suit 
arising  under  the  patent  laws. 

Decree  affirmed. 

^""^  (239  U.  8.  M) 

WILLIAM   TRUAX,   Sr.,  Wiley   E.  Jones, 
Attorney  General  of  the  State  of  Arizona, 
and  W.  G.  Gilmore,  County  Attorney  of 
Cochise  County,  Arizona,  Appts., 
v. 
MIKE   RAICH. 

States  <g=>191  — -  Immunity  from  Suit— 
Suit  Against  State  Officbbs. 

1.  A  suit  hy  an  alien  to  restrain  the 
attorney  general  and  county  attorney  from 
enforcing  to  his  injury  the  Arizona  anti- 
alien  labor  law  of  December  14,  1914,  which 
he  asserts  is  repugnant  to  the  Federal  Con- 
stitution, cannot  be  regarded  as  a  suit 
against  the  state. 

[Ed.  Note.— For  otber  cases,  see  States,  Cent 
Dig.  §S  179-184;    Dec.  Dig.  ^=»191.] 

Injunction  <@==>105  —  Rbstsainino  Cbiu- 

INAL.  rfiOCEEDINGS. 

2.  Equity  has  jurisdiction  to  restrain 
the  criminal  prosecution  of  an  employer  un- 
der the  Arizona  anti-alien  labor  law  of  De- 
cember 14,  1914,  at  the  instance  of  an  alien 
employee  who  alleges  that  the  act  violates 
the  Federal  Constitution  and  that  its  en- 
forcement will  result  in  his  immediate  dis- 
charge from  employment,  although  such  em- 
ployment may  be  one  at  will,  rather  than 
for  a  term. 

[Ed.  Note.— For  other  cases,  see  laj  unction. 
Cent.  Dig.  §9  178.  179;    Dec.  Dig.   <3=:>105.] 

Constitutional  Law  ^=:>210  —  Master 
AND  Sebvant  <g=>  11— Equal  Protection 
OF  the  Laws— Discrimination  Against 
Aliens— Classification. 

3.  The  discrimination  against  aliens 
lawfully  resident  in  the  state,  which  is  pro- 
duced by  the  provisions  of  Ariz,  act  of  De- 
cember 14,  1914,  that  every  employer  of 
more  than  five  workers  at  any  one  time, 
"regardless  of  kind  or  class  of  work  or  sex 
of  workers  shall  employ  not  less  than  80 
per  cent  qualified  electors  or  native-bom 
citizens  of  the  United  States  or  some  sub- 
division thereof,"  renders  the  statute  in- 
valid under  U.  S.  Const.,  14th  Amend.,  as 
denying  the  equal  protection  of  the  laws, 
and  such  statute  cannot  be  justified  as  an 
exercise  of  the  power  of  the  state  to  make 
reasonable  classifications  in  l^islating  to 
promote  the  health,  safety,  morals,  and 
welfare  of  those  within  its  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  {§  679.  680;  Dec.  Dig.  ^s»210; 
Master  and  Servant.  Dec.  Dig.  ^z^lL] 

[No.  361.] 

Argued  October  15,  1915.    Decided  Novem- 
bei  1,  191.-). 
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APP1&AL  from  the  Distriet  Court  of  the 
United  States  for  tite  DUtrict  of  Ari- 
SOD*  to  rerievr  a  decree  enjoining  the  en- 
forcement of  the  Arixonn  anti-alien  labor 
law.    AiBrmed. 

See  same  case  below,  210  FedL  273. 

The  facte  are  stated  in  the  opinion. 

Mr.  Wiley  £.  Jones,  Attorn^  General 
of  Arizona,  and  Messrs.  lieslie  O.  Hardy, 
George  W.  Harben,  J.  Addison  Hicks,  and 
W.  B.  Cleary  for  appellants. 

Messrs.  Alexander  Britton,  Evans 
Browne,  and  Franeis  W.  Clements  for  appel- 
lee 

s 

•  *Mr.  Justice  Hn^hefl  delivered  the  opin- 
ion of  the  eonrt: 

Under  the  initiatiye  provision  of  the  Con- 
stitntion  of  Arisona  (art.  4,  f  1)  there  was 
adopted  the  f<41owing  measure  which  was 
proclaimed  b7  the  governor  as  a  law  of  the 
state  <m  December  14,  1014: 

An  Aet  to  Protect  the  Citizens  of  the 
United  States  in  Their  Employment 
against  Noncitizens  of  the  United  States, 
in  Arizona,  and  to  Provide  Penalties  and 
Punishm*ent  for  the  Violation  Thereof. 

Be  it  enacted  hj  the  People  of  the  State 
of  Arizona: 

Section  1.  Any  company,  corporation, 
partnership,  association  or  individual  who 
is,  or  may  hereafter  become  an  employer 
of  more  than  five  (5)  workers  at  any  one 
time,  in  the  state  of  Arizona,  regardless  of 
kind  or  class  of  work,  or  sez  of  workers, 
shall  employ  not  less  than  eighty  (80)  per 
eent  qualified  electors  or  native-bom  citi- 
aens  of  the  United  States  or  some  subdi- 
vision thereof. 

Sec.  2.  Any  company,  corporation,  part- 
nership, association  or  individual,  their 
agent  or  agents,  found  guilty  of  violating 
any  of  the  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  subject  to  a  fine  of 
not  less  than  one  hundred  ($100)  dollars, 
and  imprisoned  for  not  less  than  thirty 
(80)  days. 

Sec.  8.  Any  employee  who  shall  misrepre- 
tent,  or  make  false  statement,  as  to  his  or 
her  nativity  or  citizenship,  shall,  upon  con- 
viction thereof,  be  subject  to  a  fine  of  not 
less  than  one  hundred  ($100)  dollars,  and 
imprisoned  for  not  less  than  thirty  (30) 
days.  Laws  of  Arizona,  1015.  Initiative 
Measure,  p.  12. 

s 

*  *Mike  Raich  (the  appellee),  a  native  of 
Austria,  and  an  inhabitant  of  the  state  of 
Arizona,  but  not  a  qualified  elector,  was  em- 
ployed as  a  cook  by  the  appellant  William 
Truax,  Sr.,  in  his  restaurant  in  the  city  of 


Bisbee,  Cochise  connt>y.  Truax  had  nine  em- 
ployees, of  whom  seven  were  neither  "native 
bom  citizens"  of  the  United  States  nor  quali- 
fied electors.  After  the  election  at  whieh 
the  aet  was  passed  Raich  was  informed 
by  his  employer  that  when  the  law  was 
proclaimed,  and  solely  by  reason  of  its  re- 
quirements and  because  of  the  fear  of  the 
penalties  that  would  be  ineurred  in  case  of 
its  violation,  he  would  be  discharged. 
Thereupon,  on  December  15,  1014,  Raich 
filed  this  bUl  in  the  district  court  of  the 
United  States  for  the  district  of  Arizona, 
asserting,  among  other  things,  that  the  act 
denied  to  him  the  equal  protection  of  the 
laws  and  hence  was  contrary  to  the  14th 
Amendment  of  the  Constitution  of  the 
United  States.  Wilqr  E.  Jones,  the  attor> 
ney  general  of  the  state,  and  W.  G.  Gilmore^ 
the  county  attorney  of  Cochise  county,  were 
made  defendants  in  addition  to  the  employ- 
er Truax,  upon  the  allegation  that  these 
officers  would  prosecute  the  employer  unless 
he  complied  with  its  terms,  and  that  in  or- 
der to  avoid  such  a  prosecution  the  employ- 
er was  about  to  discharge  the  complainant. 
Averring  that  there  was  no  adequate  remedy 
at  law,  the  bill  sought  a  decree  declaring 
the  act  to  be  imconstitutional  and  restrain- 
ing action  thereunder. 

Soon  after  the  bill  was  filed,  an  implica- 
tion was  made  for  an  injunction  pendente 
Ute,  After  notice  of  this  application,  Truax 
was  arrested  for  a  violation  of  the  act,  up- 
on a  complaint  prepared  by  one  of  the  as- 
sistants in  the  office  of  the  county  attomqf 
of  Cochise  county,  and  as  it  appeared  that 
by  reason  of  the  determination  of  the  of- 
ficers to  enforce  the  act  there  was  danger 
of  the  complainant's  immediate  discharge 
from  employment,  the  district  judge  granted 
a  temporary  restraining  order. 

Their  allegations  of  the  bill  were  not  con-  h 
troverted.  The  defendants  joined  in  a  mo-» 
tion  to  dismiss  upon  the  grounds  (1)  that 
the  suit  was  against  the  state  of  Arizona 
without  its  consent;  (2)  that  it  was  sought 
to  enjoin  the  enforcement  of  a  criminal 
statute;  (3)  that  the  bill  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  equity;  and  (4)  that  there  was  an 
improper  joinder  of  parties,  and  the  plaintifT 
was  not  entitled  to  sue  for  the  relief  asked. 
The  application  for  an  interlocutory  in- 
junction and  the  motion  to  dismiss  were 
then  heard  before  three  judges,  as  required 
by  §  266  of  the  Judicial  Code  [36  Stat,  at 
L.  1162,  chap.  231,  Comp.  Stat.  1013,  f 
1243].  The  motion  to  dismiss  was  denied 
and  an  interlocutory  injunction  restraining 
the  defendants,  the  attorney  general  and 
the  county  attorney,  and  their  successors 
and  assistants,  from  enforcing  the  act 
against  the  defendant  Truax,  was  granted. 
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210  Fed.  278.    This  direct  appeal  has  been 
taken. 

As  the  bill  is  framed  upon  the  theory 
that  the  act  it  unconstitutional,  and  that 
the  defendants,  who  are  public  officers  con- 
cerned with  the  enforcement  of  the  laws  of 
the  state,  are  about  to  proceed  wrongfully 
to  the  complainant's  injury  through  inter- 
ference with  his  employment,  it  is  estab- 
lished that  the  suit  cannot  be  regarded  as 
one  against  the  state.  Whatever  dohbt  exist- 
ed in  this  class  of  cases  was  removed  by  the 
decision  in  £z  parte  Young,  209  U.  S.  123, 
166,  161,  62  L.  ed.  714,  727,  729,  13  L.R.A. 
(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764,  which  has  repeatedly  been  fol- 
lowed. Lttdwig  V.  Western  U.  Teleg.  Ck>. 
216  U.  8.  146,  54  L.  ed.  428,  30  Sup.  Ct. 
Rep.  280;  Western  U.  Teleg.  Co.  v.  Andrews, 
216  U.  S.  165,  64  L.  ed.  430,  30  Sup.  Ct. 
Rep.  286;  Hemdon  v.  Chicago,  R.  I.  &  P.  R. 
Go.  218  U.  S.  136,  165,  54  L.  ed.  970,  976, 
30  Sup.  Ct.  Rep.  633;  Hopkins  v.  Clemson 
Agri.  College,  221  U.  S.  636,  643-645,  65  L. 
ed.  890,  894,  896,  35  L.R.A.(N.S.)  243,  31 
Sup.  Ct  Rep.  654;  Philadelphia  Co.  v.  Stim- 
son,  223  U.  S.  607,  620,  66  L.  ed.  572,  676, 
82  Sup.  Ct  Rep.  340;  Home  Teleph.  k 
Teleg.  Co.  v.  Los  Angeles,  227  U.  S.  278,  293, 
67  L.  ed.  610,  617,  33  Sup.  Ct.  Rep.  312. 

It  is  also  settled  that  while  a  court  of 
eq[uity,  generally  speaking,  has  ''no  jurisdic- 
tion over  the  prosecution,  the  punishment, 
or  the  pardon  of  crimes  or  misdemeanors" 
(Re  Sawyer,  124  U.  S.  200,  210,  31  L.  ed. 
402,  405,  8  Sup.  Ct  Rep.  482),  a  distinction 
S  obtains,  and  equitable  jurisdiction  exists 
•  to  restrain  criminal* prosecutions  under 
unconstitutional  enactments,  when  the  pre- 
vention of  such  prosecutions  is  essential  to 
the  safeguarding  of  rights  of  property.  Da- 
vis ft  F.  Mfg.  Co.  V.  Los  Angeles,  189  U.  S. 
207,  218,  47  L.  ed.  778,  780,  23  Sup.  Ct 
Rep.  498;  Dobbins  v.  Los  Angeles,  196  U. 
S.  223,  241,  49  L.  ed.  160,  177,  25  Sup.  Ct 
Rep.  18;  Ex  parte  Young,  supra;  Phila- 
delphia Co.  V.  Stimson,  223  U.  S.  621,  66 
L.  ed.  677,  32  Sup.  Ct.  Rep.  340.  The  right 
to  earn  a  livelihood  and  to  continue  in  em- 
ployment unmolested  by  efforts  to  enforce 
void  enactments  should  similarly  be  entitled 
to  protection  in  the  absence  of  adequate 
remedy  at  law.  It  is  said  that  the  bill  does 
not  show  an  employment  for  a  term,  and 
that  under  nn  employment  at  will  the  com- 
plainant could  be  discharged  at  any  time, 
for  any  reason  or  for  no  reason,  the  motive 
of  the  employer  being  immaterial.  The 
conclusion,  however,  that  is  sought  to  be 
drawn,  is  too  broad.  Th^  fact  that  the 
employment  is  at  the  will  of  the  parties, 
respectively,  does  not  make  it  one  at  the 
will  of  others.  The  employee  has  manifest 
interest  in  the  freedom  of  the  employer  to 


exercise  hit  Judgment  witfaoat  illegal  in- 
terference or  compulsion  and,  by  the  weight 
of  authority,  the  unjustified  interference  of 
third  persons  is  actionable  although  the 
employment  is  at  wilL  Moran  v.  Dunphy, 
177  Mass.  485,  487,  52  L.R.A.  116,  83  Am. 
St  Rep.  289,  69  N.  E.  126;  Berry  v.  Dono- 
van, 188  Mass.  363,  6  L.R.A.(N.S.)  899, 
108  Am.  St.  Rep.  499,  74  N.  E.  603,  8  Ann. 
Cas.  738;  Brennan  v.  United  Hatters,  73 
N.  J.  L.  729,  743,  9  L.R.A.(N.S.)  264,  118 
Am.  St  Rep.  727,  66  Atl.  165,  9  Ann.  Caa. 
698;  Perkins  v.  Pendleton,  90  Me.  166,  60 
Am.  St.  Rep.  252,  88  Atl.  96;  Lucke  v. 
Clothing  Cutters'  &  T.  Assembly,  77  Md. 
396,  19  L.RJ1.  408,  39  Am.  St  Rep.  421, 
26  AtL  605;  London  Guarantee  &  Acci.  Co. 
V.  Horn,  101  111.  App.  366,  206  111.  493,  99 
Am.  St  Rep.  186,  69  N.  E.  626;  Chipley  v. 
Atkinson,  23  Fla.  206,  11  Am.  St  Rep.  367, 
1  So.  934;  Blumenthal  v.  Shaw,  28  C.  C.  A. 
590,  89  U.  S.  App.  490,  77  Fed.  954.  It 
is  further  urged  that  the  complainant  can- 
not sue  save  to  redress  his  own  grievance 
(McCabe  v.  Atchison,  T.  &  S.  F.  R.  Co.  286 
U.  S.  161,  162,  59  L.  ed.  169,  174,  85  Sup. 
Ct.  Rep.  69);  that  is,  that  the  servant 
cannot  complain  for  the  master,  and  that 
it  is  the  master  who  is  subject  to  prosecu- 
tion, and  not  the  complainant  But  the 
act  undertakes  to  operate  directly  upon  the 
employment  of  aliens,  and  if  enforced  would 
compel  the  employer  to. discharge  a  suf- 
ficient number  of  his  employees  to  brings 
tht«alien  quota  within  the  prescribed  limit.  ? 
It  sufficiently  appears  that  the  discharge 
of  the  complainant  will  be  solely  for  the 
purpose  of  meeting  the  requirements  of  the 
act  and  avoiding  threatened  prosecution 
under  its  provisions.  It  is,  therefore,  idle 
to  call  the  injury  indirect  or  remote.  It  is 
also  entirely  clear  that  unless  the  enforce- 
ment of  the  act  is  restrained  the  complain- 
ant will  have  no  adequate  remedy,  and  hence 
we  think  that  the  case  falls  within  the  class 
in  which,  if  the  unconstitutionality  of  the 
act  is  shown,  equitable  relief  may  be  had. 

The  question,  then,  is  whether  the  act 
assailed  is  repugnant  to  the  14th  Amend- 
ment Upon  the  allegations  of  the  bill,  it 
must  be  assumed  that  the  complainant,  a 
native  of  Austria,  has  been  admitted  to 
the  United  States  under  the  Federal  law. 
He  was  thus  admitted  with  the  privil^e 
of  entering  and  abiding  in  the  United  Stat^, 
and  hence  of  entering  and  abiding  in  any 
state  in  the  Union.  (See  Gegiow  v.  Uhl, 
decided  October  26, 1915  [289  U.  8.  8,  00  U 
ed.  — ,  86  Sup.  Ct  Rep.  2].)  Being  law- 
fully an  inhabitant  of  Arizona,  the  complain- 
ant is  entitled  under  the  14th  Amendmoit  to 
the  equal  protection  of  its  laws.  The  de- 
scription, "any  person  within  its  jurisdic- 
tion," as  it  has  frequently  been  held,  in- 
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eludes  aliens.  "These  proyisions/'  said  the 
court  in  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  369,  30  L.  ed.  220,  226,  6  Sup.  Ct.  Rep. 
1064  (referring  to  the  due  process  and 
equal  protection  clauses  of  the  Amendment), 
"are  universal  in  their  application,  to  all 
persons  ivithin  the  territorial  jurisdiction, 
witliout  regard  to  any  differences  of  race, 
of  color,  or  of  nationality;  and  the  equal 
protection  of  the  laws  is  a  pledge  of  the 
protection  of  equal  laws."  See  also  Wong 
Wing  V.  United  States,  163  U.  S.  228,  242, 
41  L.  ed.  140,  145,  16  Sup.  Ct.  Rep.  977; 
United  States  ▼.  Wong  Kim  Ark,  169  U. 
S.  649,  696,  42  L.  ed.  890,  907,  18  Sup.  Ct. 
Rep.  456.  The  discrimination  defined  by 
the  act  does  not  pertain  to  the  regulation 
or  distribution  of  the  public  domain,  or 
of  the  conmion  property  or  resources  of 
the  people  of  the  state,  the  enjoyment  of 
o  which  may  be  limited  to  its  citizens  as 
•  against*  both  aliens  and  the  citizens  of 
other  states.  Thus  in  McCready  v.  Vir- 
ginia, 94  U.  S.  391,  396,  24  L.  ed.  248,  249, 
the  restriction  to  the  citizens  of  Virginia 
of  the  right  to  plant  oysters  in  one  of  its 
rivers  was  sustained  upon  the  ground  that 
the  regulation  related  to  the  common  prop- 
erty of  the  citizens  of  the  state,  and  an 
analogous  principle  was  involved  in  Patsone 
V.  Pennsylvania,  232  U.  S.  138,  145,  146, 
58  L.  ed.  539,  644,  34  Sup.  Ct.  Rep.  281, 
where  the  discrimination  against  aliens 
upheld  by  the  court  had  for  its  object  the 
protection  of  wild  game  within  the  states, 
with  respect  to  which  it  was  said  that  the 
state  could  exercise  its  preserving  power  for 
the  benefit  of  its  own  citizens  if  it  pleased. 
The  case  now  presented  is  not  within  these 
decisions,  or  within  those  relating  to  the. 
devolution  of  real  property  (Hauenstein  v. 
Lynham,  100  U.  S.  483,  26  L.  ed.  628; 
Blythe  v.  Hinckley,  180  U.  S.  333,  341, 
342,  46  L.  ed.  557,  562,  563,  21  Sup.  Ct. 
Rep.  390) ;  and  it  should  be  added  that 
the  act  is  not  limited  to  persons  who  are 
engaged  on  public  work  or  receive  the  bene- 
fit of  public  moneys.  The  discrimination 
here  involved  is  imposed  upon  the  conduct 
of  ordinary  private  enterprise. 

The  act,  it  will  be  observed,  provides  that 
every  employer  (whether  corporation,  part- 
nership, or  individual)  who  employs  more 
than  five  workers  at  any  one  time,  "regard- 
less of  kind  or  class  of  work,  or  sex  of 
workers,"  shall  employ  "not  less  than  80  per 
cent  qualified  electors  or  native-born  citi- 
zens of  the  United  States  or  some  subdi- 
vision thereof."  It  thus  covers  the  entire 
field  of  industry  with  the  exception  of  en- 
terprises that  are  relatively  very  small. 
Its  application  in  the  present  case  is  to  em- 
ployment in  a  restaurant  the  business  of 
which  requires  nine  employees.     The  pur- 


pose of  an  act  must  be  found  in  its  natural 
operation  and  effect  (Henderson  v.  New 
York  [Henderson  v.  Wickham]  92  U.  S. 
259,  268,  23  L.  ed.  643,  647;  Bailey  v.  Ala- 
bama, 219  U.  S.  219,  244,  55  L.  ed.  191,  202, 
31  Sup.  Ct.  Rep.  145),  and  the  purpose  of 
this  act  is  not  only  plainly  shown  by  its 
provisions,  but  it  is  frankly  revealed  in  its 
title.  It  is  there  described  as  "an  act  to 
protect  the  citizens  of  the  United  States  in  h 
their  e&ployment  against  noncitizens  *  of  • 
the  United  States,  in  Arizona,"  As  the 
appellants  rightly  say,  there  lias  been  no 
subterfuge.  It  is  an  act  aini'^1  at  the  em- 
ployment of  aliens,  as  such,  in  the  busi- 
nesses described.  Literally,  its  terms  might 
be  taken  to  include  with  aliens  those  nat- 
uralized citizens  who,  by  reason  of  change 
of  residence,  might  not  be  at  the  time 
qualified  electors  in  any  subdivision  of  the 
United  States;  but  we  are  dealing  with  the 
main  purpose  of  the  statute,  definitely 
stated,  in  the  execution  of  which  the  com- 
plainant is  to  be  forced  out  of  his  employ- 
ment as  a  cook  in  a  restaurant,  simply  be- 
cause he  is  an  alien. 

It  is  sought  to  justify  this  act  as  an  exer- 
cise of  the  power  of  the  state  to  make  rea- 
sonable classifications  in  legislating  to 
promote  the  health,  safety,  morals,  and  wel- 
fare of  those  within  its  jurisdiction.  But 
this  admitted  authority,  with  the  broad 
range  of  legislative  discretion  that  it  im- 
plies, does  not  go  so  far  as  to  make  it  pos- 
sible for  the  state  to  deny  to  lawful 
inhabitants,  because  of  their  race  or  nation- 
ality, the  ordinary  means  of  earning  a  live- 
lihood. It  requires  no  argument  to  show 
that  the  right  to  work  for  a  living  in  the 
common  occupations  of  the  community  is 
of  the  very  essence  of  the  personal  freedom 
and  opportunity  that  it  was  the  purpose  of 
the  Amendment  to  secure.  Butchers'  Union 
6.  H.  k  L.  S.  L.  Co.  V.  Crescent  City  L.  S.  L. 
&  S.  H.  Co.  Ill  U.  S.  746,  762,  28  L.  ed.  685, 
588,  4  Sup.  Ct.  Rep.  652;  Barbier  v.  Connol- 
ly, 113  U.  S.  27,  31,  28  L.  ed.  923,  924,  5  Sup. 
Ct.  Rep.  357;  Yick  Wo  v.  Hopkins,  supra; 
Allgeyer  v.  Louisiana,  166  U.  S.  678,  689, 
690,  41  L.  ed.  832,  836,  836,  17  Sup.  Ct. 
Rep.  427;  Coppage  v.  Kansas,  236  -U.  8.  1, 
14,  69  L.  ed.  441,  L.R.A.1915C,  960,  35  Sup. 
Ct.  Rep.  240.  If  this  could  be  refused 
solely  upon  the  ground  of  race  or  nation- 
ality, the  prohibition  of  the  denial  to  any 
person  of  the  equal  protection  of  the  laws 
would  be  a  barren  form  of  words.  It  is  no 
answer  to  say,  as  it  is  argued,  that  the 
act  proceeds  upon  the  assumption  that  "the 
employment  of  aliens,  unless  restrained,  was 
a  peril  to  the  public  welfare."  The  dis- 
crimination against  aliens  in  the  wide  range 
of  employments  to  which  the  act  relates 
is  made  an  end  in  itself,  and  thus  the  au- 
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7  ttkOTity  to  deny  to  aliens,  upon  the  meiVfact 
of  their  alienage,  the  right  to  obtain  sup- 
port in  the  ordinary  fields  of  labor,  is 
necessarily  involved.  It  must  also  be  said 
that  reasonable  classification  implies  ac- 
tion consistent  with  the  legitimate  interests 
of  the  state,  and  it  will  not  be  disputed  that 
these  cannot  be  so  broadly  conceived  as  to 
bring  them  into  hostility  to  exclusive  Fed- 
eral power.  The  authority  to  control  im- 
migration— to  admit  or  exclude  aliens — ^is 
vested  solely  in  the  Federal  government. 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
698,  713,  37  L.  ed.  905,  913.  13  Sup.  Ct. 
Rep.  1016.  The  assertion  of  an  au- 
thority to  deny  to  aliens  the  opportunity 
of  earning  a  livelihood  when  lawfully  ad- 
mitted to  the  state  would  be  tantamount  to 
the  assertion  of  the  right  to  deny  them  en- 
trance and  abode,  for  in  ordinary  cases  they 
cannot  live  where  they  cannot  work.  And, 
if  such  a  policy  were  permissible,  the  prac- 
tical result  would  be  that  those  lawfully 
admitted  to  the  country  under  the  au- 
thority of  the  acts  of  Congress,  instead  of 
enjoying  in  a  substantial  sense  and  in  their 
full  scope  the  privileges  conferred  by  the 
admission,  would  be  segregated  in  such  of 
the  states  as  chose  to  offer  hospitality. 

It  is  insisted  that  the  act  should  be  sup- 
ported because  it  is  not  "a  total  depriva- 
tion of  the  right  of  the  alien  to  labor;"  that 
is,  the  restriction  is  limited  to  those  busi- 
nesses in  which  more  than  five  workers  are 
employed,  and  to  the  ratio  fixed.  It  is  em- 
phasized that  the  employer  in  any  line  of 
business  who  employs  more  than  five  work- 
ers may  employ  aliens  to  the  extent  of  20 
per  cent  of  his  employees.  But  the  fallacy 
of  this  argument  at  once  appears.  If  the 
state  is  at  liberty  to  treat  the  employment 
of  aliens  as  in  itself  a  peril,  requiring  re- 
straint regardless  of  kind  or  class  of  work, 
it  cannot  be  denied  that  the  authority  ex- 
ists to  make  its  measures  to  that  end  ef- 
fective. Otis  V.  Parker,  187  U.  S.  606,  47 
L.  ed.  323,  23  Sup.  Ct.  Rep.  168;  New  York 
ex  rel.  Silz  v.  Hesterberg,  211  U.  S.  31,  63 
L.  ed.  75,  29  Sup.  Ct.  Rep.  10;  Purity  Ex- 
tract &  Tonic  Co.  V.  Lynch,  226  U.  S.  192, 
67  L.  ed.  184,  33  Sup.  Ct.  Rep.  44.  If  the 
restriction  to  20  per  cent  now  imposed  is 
CO  maintainable,  the  state  undoubtedly  has 
•  the  power,  if  it  sees  fit,  to  make  the  •per- 
centage less.  We  have  nothing  before  us 
to  justify  the  limitation  to  20  per  cent  save 
the  judgment  expressed  in  the  enactment, 
and  if  that  is  sufficient,  it  is  difficult  to  see 
why  the  apprehension  and  conviction  thus 
evidenced  would  not  be  sufficient  were  the 
restriction  extended  so  as  to  permit  only 


10  per  cent  of  the  employees  to  be  aliens* 
or  even  a  less  percentage;  or  were  it  made 
applicable  to  all  businesses  in  which  more 
than  three  workers  were  employed  instead 
of  applying  to  those  employing  more  than 
five.  We  have  frequently  said  that  the  leg- 
islature may  recognize  degrees  of  evil  and 
adapt  its  legislation  accordingly  (Consoli- 
dated Coal  Co.  V.  Illinois,  185  U.  S.  203, 
207,  46  L.  ed.  872,  875,  22  Sup.  Ct.  Rep. 
616;  McLean  v.  Arkansas,  211  U.  S.  639, 
551,  53  L.  ed.  315,  321,  29  Sup.  Ct.  Rep. 
206;  Miller  v.  Wilson,  236  U.  S.  373,384,69 
L.  ed.  628,  632,  35  Sup.  Ct  Rep.  342)  ;  but 
underlying  the  classification  is  the  author- 
ity to  deal  with  that  at  which  the  legisUr 
tion  is  aimed.  The  restriction  now  sought 
to  be  sustained  is  such  as  to  suggest  no 
limit  to  the  state's  power  of  excluding 
aliens  from  employment  if  the  principle 
underlying  the  prohibition  of  the  act  is 
conceded.  No  special  public  interest  with 
respect  to  any  particular  business  is  shown 
that  could  possibly  be  deemed  to  support, 
the  enactment,  for,  as  we  have  said,  it  re- 
lates to  every  sort.  The  discrimination  is 
against  aliens  as  such  in  competition  with 
citizens  in  the  described  range  of  enter- 
prises, and  in  our  opinion  it  clearly  falls 
under  the  condemnation  of  the  fundamental 
law. 

The  question  of  rights  under  treaties  was 
not  expressly  presenU'd  by  the  bill,  and, 
although  mentioned  in  the  argument,  does 
not  require  attention,  in  view  of  the  in- 
validity of  the  act  under  the  14th  Amend- 
ment. 

Order  affirmed. 

Mr.  Justice  McReynolds,  dissenting: 
I  am  unable  to  agree  with  the  opinion  of 
the  majority  of  the  court.  It  seems  to  me^ 
plain  that  this  is  a  suit  againsi^a  state,  to  ^ 
which  the  11th  Amendment  declares  ''the 
judicial  power  of  the  United  States  shall 
not  be  construed  to  extend."  Fitts  v.  Mc- 
Ghee,  172  U.  S.  516,  43  L.  ed.  536,  19  Sup. 
Ct.  Rep.  269.  If  Ex  parte  Young,  209  U. 
S.  123,  52  L.  ed.  714,  13  L.R.A.(N.S.)  932, 
28  Sup.  Ct.  Rep.  441,  14  Ann.  Caa.  764,  and 
the  cases  following  it  support  the  doctrine 
that  Federal  courts  may  enjoin  the  enforce- 
ment of  criminal  statutes  enacted  by  state 
legislatures  whenever  the  enjoyment  of  some 
constitutional  right  happens  to  be  threat- 
ened with  temporary  interruption,  they 
should  be  overruled  in  that  regard.  The 
simple,  direct  language  of  the  Amendment 
ought  to  be  given  effect,  not  refined  away. 

That  the  challenged  act  is  invalid  I  think 
admits  of  no  serious  doubt. 
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MANILA  INVESTMENT  COMPANY  et  al., 

Appts., 

y. 

PARK  TBAMMELL  et  al.,  as  TniaieeB,  etc. 

GouBTB  ^s»282— JuBiSDionoN— Fbiyolous 
Federal  Question. 

No  real  and  substantial  controversy 
involying  the  construction  or  effect  of  the 
Federal  Constitution  which  would  support 
the  jurisdiction  of  a  Federal  district  court 
is  presented  by  a  bill  which  seeks  to  estab- 
lish a  trust  in  real  property  upon  the 
ground  that  the  board  of  trustees  of  the 
internal  improvement  fimd  of  Florida,  after 
having  contracted  to  convey  the  land  in 
question  to  complainants,  afterwards,  by 
formal  resolution,  repudiated  its  former  ac- 
tion, refused  to  recognize  the  alleged  trust, 
declared  complainant'  title  to  be  null  and 
void,  and  conveyed  a  part  of  the  land  to 
others,  which  action  by  such  board  as  an 
agencjr  of  the  state  is  asserted  to  amount  to 
a  taking  of  complainants'  property  without 
due  process  of  law,  contrary  to  U.  8.  Const., 
14th  Amend.,  since  the  allegations  relied 
upon  to  give  iurisdiction  show  a  breach  of 
contract  merely,  and  bring  the  case  within 
the  principles  of  prior  decisions  of  the  Fed- 
eral Supreme  Court. 

gid.  Note.— For  other  cases,  see  CourU,  Cent 
19  S20-824:    Deo.  Dig.  <S==>282.] 

[No.  260.1 

Submitted  October  12,  1915.     Decided  No- 
vember 1,  1915. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  Florida  to  review  a  decree  which 
dismissed,  for  want  of  jurisdiction,  the  bill 
in  a  suit  to  establish  a  trust  in  real  prop- 
erty.   Affirmed. 

Messrs.  N.  B.  K.  Pettinglll  and  Arthur 
F.  Odlin  for  appellants. 

Mr.  Thomas  F.  West,  Attorney  General 
of  Florida,  and  Messrs.  B.  J.  li'Bngle  and 
P.  H.  Odom  for  appellees. 
I 

'  *  Memorandum    opinion    by    Mr.    Justice 
Pay,  by  direction  of  the  court: 

This  case  was  begun  in  the  district  court 
of  the  United  States  for  the  southern  dis- 
trict of  Florida,  upon  a  bill  praying  to  have 
the  title  to  certain  lands  decreed  to  be  held 
in  trust  for  complainants  by  the  board  of 
trustees  of  the  internal  improvement  fund 
of  Florida,  and  to  recover  lands  deeded  to 
others,  but  likewise  held  in  trust  for  com- 
plainants. The  court  below  dismissed  the 
bill  for  want  of  jurisdiction. 

An  examination  of  the  bill  shows  that  the 
ground  of  recovery  rests  upon  the  allegation 
that  the  trustees  contracted  to  convey  the 
lands  in  question  to  the  complainants,  and 
afterwards,  by  formal  resolution,  the  board 
repudiated  its  foicmer  action,  and  refused  to 
recognize  the  alleged  trust,  and  declared 
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the  complainants'  title  null  and  void.  Com- 
plainants contend  that  this  action  by  the 
trustees,  as  an  agency  of  the  state,  in  re- 
pudiation of  its  former  action,  and  the  con- 
veyance of  part  of  the  land  to  others,  in 
violation  of  the  trust,  constituted  a  taking 
of  its  property  without  due  process  of  law, 
in  violation  of  the  provisions  of  the  14th 
Amendment.  This  is  the  only  ground  of 
Federal  jurisdiction  insisted  upon. 

The  case  presented  no  real  and  substan- 
tial controversy  involving  the  construction 
or  effect  of  the  Federal  Constitution.  The 
allegations  relied  upon  to  give  jurisdiction 
show  a  breach  of  contract  merely,  and  bring 
the  case  within  the  principles  decided  byg 
this  court  in  St.  Paul  Gaslight'Co.  v.  St.* 
Paul,  181  U.  S.  142,  45  L.  ed.  788,  21  Sup. 
Ct.  Rep.  676 ;  Dawson  v.  Columbia  Ave.  Sav. 
Fund,  S.  D.  Title  &  T.  Co.  197  U.  S.  178, 
49  L.  ed.  713,  2r>  Sup.  Ct.  Rep.  420;  Shawnee 
Sewerage  Drainage  Co.  v.  Steams,  220  U.  8. 
462,  66  L.  ed.  544,  31  Sup.  Ct.  Rep.  452; 
McCormick  v.  Oklahoma  City,  236  U.  S.  667, 
69  L.  ed.  409,  35  Sup.  Ct.  Rep.  465. 

Affirmed. 


(289  U.  8.  17) 
UNITED  STATES  FIDELITY  &  GUARAN- 
ANTY  COMPANY 

T. 

CHARLES  J.  RIEFLER  and  James  A.  HalL 

Indemnity  ^s»4— Noticb  of  Acceptangb. 
A  bond  imder  seal,  delivered  by  the 
obligors  to  the  obligee,  conditioned  upon 
the  indemnification  of  the  latter,  a  surety 
company,  for  all  loss  under  an  official  bond 
upon  which  the  surety  company  "has  be- 
come or  is  about  to  become  surety,"  is  a 
completed  contract  of  indemnity  or  guar- 
anty which  binds  the  obligors  without  any 
notice  that  it  has  been  accepted  and  acted 
upon  by  the  obligee. 

[Bd.    Note.— For  other   cases,   see   Indemnity, 
Cent  Dig.  S9  2-6;    Dec.  Dig.  ^=94.] 

[No.  11.] 

Argued  October  21,  1915.    Decided  Novem- 
ber 1,  1915. 
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A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  presenting  questions  as  to 
whether  a  certain  instrument  was  a  com- 
pleted contract  of  indemnity  or  guaranty. 
Answered  in  the  affirmative. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  F.  Reichmann,  Arthur  M. 
Cox,  Henry  M.  Wolf,  Monroe  L.  Willard, 
and  Noble  B.  Judah  for  the  United  States 
Fidelity  &  Guaranty  Company. 

Messrs.  Walter  M.  Allen  and  Albert 
Salzenstein  for  Charles  J.  Riefler  et  aL 
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7  *Mr.  Jnatioe  Holmes  delirered  the  opin- 
ioD  of  the  court: 

The  facts  certified  are  simple.  One  Dool- 
ing;  being  required  to  give  an  oflBcial  bond, 
applied  in  Springfield,  Illinois,  to  an  agent 
of  the  plaintiff  in  error,  a  bonding  com- 
panj  having  its  home  office  in  Baltimore, 
Maryland,  was  informed  that  the  company 
would  become  his  surety  only  on  condition 
that  he  furnish  indemnity,  and  was  handed 
a  printed  form  of  indemnity  bond.  The  de- 
fendants in  error,  at  Dooling's  request, 
signed  and  sealed  this  bond  for  the  purposes 
-therein  expressed,  and  authorized  Dooling 
to  deliver  it  to  the  company  through  its 
%ringfield  agent,  which  Dooling  did.  The 
agent,  who  is  not  shown  to  have  had  au- 
thority to  execute  bonds,  forwarded  it  for 
acceptance.  The  company,  relying  upon  it, 
became  surety  for  Dooling.  One  of  the 
recitals  of  the  bond  was  that  the  company 
'Hias  become  or  is  about  to  become  surety, 
4it  the  request  of  the  said  Frank  E.  Dooling, 
^m  a  certain  bond  in  the  sum  of  Five  Thou- 
sand Two  Hundred  Dollars,  wherein  Frank 
K  Dooling  is  principal,  as  Recorder  of 
%ringfield  District  Court  No.  25,  Court  of 
Honor,  located  at  Springfield,  Illinois,  a 
copy  of  which  bond  is  hereto  attached  No. 
62012-6,  which  bond  is  made  a  part  hereof." 
Hie  condition  was  that  Dooling  should  keep 
the  company  indemnified  for  all  loss  by 
reason  of  its  suretyship.  A  copy  of  the 
company's  bond  was  not  attached  and  at 
the  date  of  the  indemnity  bond  had  not  been 
executed.  Dooling  was  not  a  party  to  the 
indemnity  bond.  The  defendants  in  error 
received  no  pecuniary  consideration  for 
their  act  and  were  not  notified  of  the  ac- 
ceptance of  their  bond  or  of  the  execution 
^  of  the  other  by  the  company.  The  questions 
«  propounded  are:  *"(!)  Was  the  instrument 
which  was  signed  by  Riefler  and  Hall,  and 
relied  on  by  the  company,  a  completed  con- 
tract of  indemnity  or  guaranty?  (2)  Or 
was  it  merely  an  offer  to  become  indem- 
nitors or  guarantors,  requiring  notice  of 
acceptance  by  the  company,  in  accordance 
with  Davis  v.  Wells,  F.  &  Co.  104  U.  S. 
160,  26  L.  ed.  686,  and  Davis  Sewing  Mach. 
Co.  y.  Richards,  115  U.  S.  524,  20  L.  ed. 
480,  6  Sup.  Ct.  Rep.  173?  (3)  And,  if  in  sub- 
stance the  instrument  was  merely  an  offer, 
does  the  fact  that  it  was  in  the  form  of  a 
bond  under  seal  take  it  out  of  the  rule  of 
those  authorities?" 

If  the  bond  in  suit  had  been  delivered  di- 
rectly to  the  company  and  had  been  pro- 
nounced satisfactory  there  would  have  been 
no  need  to  notify  Riefier  and  Hall  of  the 
•company's  subsequently  executing  the  Dool- 
ing bond.  Riefler  and  Hall  assumed  an 
-obligation  in  present  words  to  indemnify 


the  company  against  an  exaetly  Identified 
suretyship  that  the  company  had  gone  or 
was  about  to  go  into,  as  they  stat^.  The 
company  was  about  to  go  into  it  and  went 
into  it.  If  Riefier  and  Hall  had  made  only 
a  parol  offer  in  the  same  terms,  the  com- 
pany, by  becoming  surety,  would  have  fur- 
nished the  consideration  that  would  have 
converted  the  offer  into  a  contract;  but  no- 
tice is  held  necessary  in  Davis  Sewing  Mach. 
Co.  V.  Richards.  If  it  had  been  a  covenant, 
the  company's  act  would  have  satisfied  the 
condition  upon  which  the  covenant  applied. 
O'Brien  v.  Boland,  166  Mass.  481,  483,  44 
N.  £.  602.  As  it  was  a  bond,  the  company's 
entering  into  its  undertaking  in  like  man- 
ner furnished  the  subject-matter  to  which 
the  obligation  by  its  terms  applied.  In 
the  case  of  either  covenant  or  bond  there 
was  no  need  for  notice  that  an  event  had 
happened  that  the  defendants'  oontraot  con- 
templated as  sure  to  happen,  if  it  had  not 
already  come  to  pass. 

The  only  ground  for  hesitation  is  that 
seemingly  the  bond  in  suit  might  have  been 
rejected  by  the  company  as  unsatisfactory,  g 
and  that  therefore  it  may  be  argued* that* 
Riefier  and  Hall  were  entitled  to  notice 
that  it  had  been  accepted.  Bnt  we  are  of 
opinion  that,  in  the  circumstances  of  this 
case,  it  is  reasonable  to  understand  that 
th^  took  the  risk.  They  were  chargeable 
with  notice  that  by  their  act  their  bond  had 
come  to  the  hands  of  the  company.  The 
bond  on  its  face  contemplated  that  th9  com- 
pany would  accept  it  and  act  upon  it  at 
once,  and  disclosed  the  precise  extent  of  the 
obligation  assumed.  It  seems  to  us  that 
when  such  a  bond,  carrying,  as  a  specialty 
does,  its  complete  obligation  with  the  paper, 
is  put  by  the  obligors  into  the  hands  of  the 
obligee,  and  in  fact  is  acc^ted  by  it,  no- 
tice is  not  necessary  that  a  condition  sub- 
sequent to  the  delivery,  by  which  the  obligee 
might  have  made  it  ineffectual,  has  not 
been  fulfilled.  The  contract  is  complete 
without  the  notice  (Butler's  Case,  3  Coke, 
25,  26b;  Xenos  v.  Wickham,  L.  R.  2  H.  L. 
296,  36  L.  J.  C.  P.  N.  S.  313,  16  L.  T.  N. 
S.  800,  16  Week.  Rep.  38,  13  Eng.  Rul.  Cas. 
422;  Pollock,  Contr.  8th  ed.  7,  8),  and  we 
see  no  commercial  reason  why  the  prin- 
ciples ordinarily  governing  contracts  under 
seal  should  not  be  implied  (Bird  v.  Wash- 
bum,  10  Pick.  223).  In  Davis  y.  Wells,  F. 
&  Co.  the  guaranty  was  an  open,  continu- 
ing one  up  to  $10,000,  but  it  was  under  seal, 
and  was  held  binding,  although  additional 
reasons  were  advanced. 

We  answer  the  first  question:     Tea. 

Mr.  Justice  MoKemna  dissents. 
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(239  U.  S.  M) 

ALBERT  STEINFELD,  R.  K.  Shelton,  J 
N.  Curtis,  Silver  Bell  Copper  Company, 
and  Mammoth  Copper  Company,  Appts. 
and  Plfffi.  in  Err., 

V. 

LOUIS    ZECKENDORF    and    Hiram    W. 
Fenner,  Receiver. 

Courts  <s=>397  —  Mode  of  Review  of* 
State  Court. 

1.  Writ  of  error  is  the  only  mode  of  re- 
viewing in  the  Federal  Supreme  Court  a 
decree  of  the  supreme  court  of  the  state 
of  Arizona  which  affirmed  a  decree  of  the 
trial  court,  entered  pursuant  to  the  man- 
date of  the  Federal  Supreme  Court,  which 
had  previously  reversed  a  decree  in  the 
case  on  an  appeal  taken  while  Arizona  wat 
still  a  territory,  and  had  remanded  the  case 
to  the  state  court  as  successor  of  the  ter- 
ritorial court  for  such  further  proceedings 
as  might  not  be  inconsistent  with  the  opin- 
ion of  the  Federal  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  99  1081-1064;    Dec.  Dig.  ^=^397.] 
Appeal  and  Error  ^=»109&— Mandate  — 

Compliance. 

2.  Ihe  only  question  open  in  the  Fed- 
eral Supreme  Court  when  reviewing  a  judg- 
ment entered  pursuant  to  the  mandate  of 
that  court  on  a  prior  appeal  which  re- 
manded the  case  "for  such  further  proceed- 
ing's as  may  not  be  inconsistent  with  the 
op m ion  of  this  court"  is  whether  or  not  the 
judgment  below  is  inconsistent  with  such 
opinion;  and  where  it  plainly  is  not,  there 
is  no  reason  for  disturbing  the  judgment. 

(Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §9  1177.  4353-4357;  Dec.  Dig. 
^=s>lC96.] 

[No.  239.] 

Argued  October  19,  and  20,  1915.    Decided 

November  1,  1916. 

APPEAL  from,  and  IN  ERROR  to,  the 
Supreme  Court  of  the  State  of  Arizona 
to  review  a  decree  which,  on  a  third  ap- 
peal, dismissed  an  appeal  from  a  decree  of 
the  Superior  Court  in  and  for  Pima  County, 
in  that  state,  entered  pursuant  to  the  man- 
date of  the  Federal  Supreme  Court  on  a 
former  appeal.  Appeal  dismissed.  Judg- 
ment affirmed  on  writ  of  error. 

See  same  case  below,  15  Ariz.  335,  138 
Pao.  1044. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  M.  Beck,  Francis  J. 
Honey,  and  Eugene  S.  Ives  for  appellants 
and  plaintiffs  in  error. 

Messrs.  Frank  H.  Hereford,  Edwin  A. 
Meserre,  Selim  M.  Franklin,  and  Ed- 
win F.  Jones  for  appellees  and  defendants 
in  error. 

0 

7     Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  case  first  came  here  by  appeal  from 
the  supreme  court  of  Arizona  while  Arizona 
was  still  a  territory.  Before  the  decision 
by  this  court,  Arizona  becsjne  a  state,  and 


the  judgment,  so  far  as  now  in  oontroyeriy, 
having  been  reversed,  the  case  was  remand- 
ed "for  such  further  proceedings  as  may 
not  be  inconsistent  with  the  opinion  of  this 
court," — the  formula  usual  in  cases  com- 
ing from  a  state.  225  U.  S.  445,  459,  56 
L.  ed.  1150,  1164,  32  Sup.  Ct.  Rep.  728. 
The  ground  for  the  present  attempt  to  re- 
open the  merits  is  that  the  state  court  has 
misinterpreted  the  mandate  that  it  received. 
Martin  v.  Hunter,  1  Wheat.  304,  354,  4  L. 
ed.  97,  109.  See  Julian  v.  Central  Trust 
Co.  193  U.  S.  93,  48  L.  ed.  629,  24  Sup.  Ct 
Rep.  399. 

'i  he  case  is  stated  at  length  in  the  former  g 
decision.  All*that  is  necessary  to  explain  • 
the  present  question  may  be  put  in  shorter 
form.  The  suit  was  brought  by  Zecken- 
dorf  as  a  stockholder  in  the  Silver  Bell 
Mining  Company  to  recover  money  alleged 
to  belong  to  the  company  and  appropriated 
by  Steinfcld.  There  was  a  further  cause  of 
action  alleged,  but  that  has  been  disposed 
of.  The  money  represents  the  proceeds  of 
the  Silver  Bell  mine  and  a  group  of  mines 
adjoining  the  Silver  Bell  and  purchased  by 
Steinfeld,  it  was  assumed  by  the  parties,  as 
trustee  for  the  company.  Steinfeld  sold  all 
the  mines  for  $515,000,  $115,000  cash,  $400,- 
000  in  notes  for  $100,000  each,  and  his  ac- 
tion was  confirmed.  At  the  time  of  the  con- 
veyance to  the  purchaser  it  was  agreed  by 
a  contract  in  writing  that  the  purchase 
price  should  belong  to  the  Silver  Bell  Cop- 
per Company,  and  in  the  same  instrument 
it  was  provided  that  the  four  notes  should 
be  held  by  Steinfcld  as  trustee  and  as  se- 
curity against  his  personal  obligations  in 
the  matter.  Steinfeld  received  the  cash 
and  the  proceeds  of  the  first  two  notes,  paid 
certain  liabilities  of  the  company,  and  de 
posited  the  residue,  except  $50,000  attached 
in  his  hands,  in  the  Bank  of  California  in 
his  own  name. 

In  December,  1903,  Zeckendorf  brought 
a  suit  to  restrain  the  turning  over  of  the 
deposited  funds  by  the  bank  to  Steinfeld, 
and  on  December  26,  1903,  a  stockholders' 
meeting  was  held  at  which  all  parties  were 
represented  and  a  vote  of  rescission  was 
passed  upon  which  the  present  question 
arises.  For  Steinfeld  it  is  argued  that  the 
whole  agreement  was  rescinded.  The  other 
side  contends  that  the  rescission  went  only 
to  the  clause  giving  Steinfeld  a  right  to  the 
personal  custody  of  the  money.  The  di- 
rectors, consisting  of  Steinfeld  and  his 
creatures,  although  not  understanding  the 
rescission  to  go  beyond  the  indemnity 
clause,  passed  a  vote  behind  Zeckendorf 's 
back  under  which  the  proceeds  of  the  sale 
were  divided  and  one  half  given  to  Stein- 
feld. After  the  judgment  of  this  courts 
the  state  court  conceived  itself  bonnd  by 


9For  other  caieB  see  same  topic  ft  KEY-NUMBER  in  all  Kej-Numbered  Digests  ft  Ind«x6s 


Digitized  by 


Google 


1916. 


STEWART  V.  KANSAS  CITY. 


o 

fthe  mandate  to 'enter  judgment  for  the 
plaintiff,  and  did  so.  It  now  is  contended 
on  Steinfeld's  part  that  he  never  has  had 
his  day  in  court  to  present  his  case;  for, 
it  is  said,  the  territorial  court  simply  ruled 
as  matter  of  law  that  the  vote  of  rescission 
rescinded  the  contract  in  toto,  and  this 
court,  if  it  thought,  as  it  did,  that  the  rul- 
ing was  wrong,  properly  could  do  no  more 
than  to  send  the  case  back  for  a  finding  of 
fact  as  to  the  true  purport  of  the  vote.  If 
this  should  be  done,  Steinfeld  alleges  that 
he  has  evidence  that  he  wishes  to  present. 
A  court  is  not  necessarily  precluded  from 
construing  a  document  because  the  con- 
struction is  affected  by  facts  and  circum- 
stances not  open  to  dispute.  But  the  ques- 
tion now  is  not  whether  this  court  was 
right  or  wrong,  but  what  it  did.  The  man- 
date   issued  within  the  memory  of  present 
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argued,  and  therefore  they  present  no  Fed- 
eral question  and  need  not  be  considered. 

Appeal  dismissed. 

Judgment  affirmed. 


(239  U.  S.  14) 

SAMUEL     STEWART,     as     Treasurer     of 

Wyandotte  County,  Kansas,  Plff.  in  Err., 

v. 

CITY  OF  KANSAS  CITY,  Kansas. 

Courts  <g=>39o— Error  to  State  Couiit— 
Who  May  Maintain—Public  Officer. 
1.  A  county  treasurer  has  no  such  per- 
sonal interest  in  the  litigation  as  entitles 
him  to  maintain  a  writ  of  error  from  the 
Federal  Supreme  Court  to  review  a  judg- 
ment of  a  state  court  compelling  him  to 
account  to  a  city  within  the  county  under 


certain  taxing  statutes  of  the  state  which 
members  of  the  court,  and  there  is  no  doubt  i  the  county  treasurer  asserts  are,  as  con- 
that  the  court  below  did  what  we  intended  ,  strued  by  the  state  court,  repugnant  to  the 
that  it  should.    In  the  time  of  Edward  I.,  '  Federal  Constitution 


Hengham  interrupted  discussion  of  the 
Stat.  Westm.  II.,  by  saying,  "We  know  it 
better  than  you,  for  we  made  it."  ^e  glosez 
point  le  Statut;  nous  le  savoms  meuz  de 
vous,  gar  nous  lea  feimes.  Y.  B.  33  Edw. 
L  Mich.  Rolls  ed.  83.  However  it  may  be 
as  to  a  statute,  the  objection  seems  reason- 
able when  applied  to  a  mandate  that  has 
been  followed  as  it  was  meant,  and  the  fol- 
lowing words,  among  others,  show  clearly 
enough  that  we  expressed  our  intent:  "In 
our  view  the  facts  found  show  that  .  .  . 
the  subsequent  attempt  to  rescind  the  action 
by  which  the  proceeds  of  the  sale  of  the 
English  group  of  mines  became  the  prop- 
erty of  the  Silver  Bell  Company,  and  to 
give  the  proceeds  to  Steinfeld,  must  be  held 
for  naught."  225  U.  S.  450.  If  the  terri- 
tory had  not  become  a  state,  a  judgment 
would  have  been  ordered.  The  more  re- 
served phrase  was  used  by  reason  of  the 
change,  but  with  no  change  in  what  con- 
sistency with  our  opinion  was  deemed  to  re- 
quire. 
M  We  see  no  reason  for  supposing  that  cases 
?  were  intended  •to  come  to  this  court  from 
Arizona  in  other  than  the  usual  form. 
Therefore  in  any  event  this  appeal  would 
have  to  be  dismissed.  To  meet  this  pos- 
sibility a  writ  of  error  was  allowed  at  the 
last  moment.  We  have  considered  the  rec- 
ord as  if  made  up  under  the  writ.  But, 
apart  from  technical  objections  that  have 
beoi  urged,  the  only  question  that  would 
be  open  is  whether  the  judgment  below  was 
inconsistent  with  the  opinion  of  this  court; 
and,  as  it  very  plainly  is  not,  there  is  no 
reason  for  disturbing  it.  Our  mandate  was 
not  concerned  with  the  allowance  of  attor- 
neys' fees  and  some  other  matters  that  were  '  Pac.  876. 


[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S9  1078.  1079 ;    Dec.  Dig:.  «ffi=»395.1 

Courts  ^=»3$>4— Erbob  to  State  Coubt— 
Fbivolous  Federal  Question. 

2.  No  substantial  Federal  question 
which  will  support  a  writ  of  error  from 
the  Federal  Supreme  Court  to  a  state  court 
is  presented  by  the  contention  that  tax- 
payers of  a  county,  who  reside  outside  of 
cities  of  the  first  class,  are  deprived  of  their 
property  without  due  process  of  law  and 
are  denied  the  equal  protection  of  the  laws 
by  state  legislation  under  which,  as  con- 
strued by  the  state  court,  a  county  must 
reimburse  a  city  of  the  first  class  within 
such  county  for  the  amount  by  which  the 
taxes  collected  for  the  city  are  reduced  by 
rebates  granted  for  prompt  payment,  and 
at  the  same  time  must  pay  over  to  the  city 
the  amount  collected  as  penalties  for  delay 
in  the  payment  of  taxes  levied  bv  the  city, 
while  in  the  case  of  taxes  levied  by  cities 
of  the  second  and  third  class  and  by  town- 
ships and  school  districts  the  rebates  are 
charged  to  the  county  and  the  penalties 
credited  to  it. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent: 
Dig.  SS  1049-1077 ;    Dec.  Dig.  <g=:>394.] 

[No.  284.] 

Submitted  October  18,  1015.     Decided  No- 
vember 1,  1915. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  iCansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Wyandotte  County,  in  that  state, 
requiring  the  County  Treasurer  to  account 
to  the  city  of  Kansas  City  for  certain  sums 
due  the  city  under  taxing  statutes  of  the 
state.  Dismissed  for  want  of  jurisdiction. 
See  same  case  below,  90  Kan.  846,  136 
Pac.  241;   on  rehearing,  92  Kan.  406,  140 


^=>For  other  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Tlitt  faeU  an  itated  in  tha  opinion. 

Meson,  tu  W.  Keplinger  and  O.  W. 
Trlokett  for  plaintiff  in  error. 

Meesn.  William  H.  McOamish  and 
Richard  J.  Higgina  for  defendant  in  er- 
ror. 

IS 

•  ^Hr.    Jnstioe    McKenna    delivered    the 
opinion  of  the  court: 

Thia  action  originated  in  a  petition  for 
mandamus  filed  in  the  district  court  of 
Wyandotte  county,  Kansas,  by  defendant  in 
error  against  plaintiff  in  error,  to  require 
the  latter  to  account  for  the  sum  of  $30,- 
840.24,  alleged  to  be  due  defendant  in  error 
under  certain  taxing  statutes  of  the  state. 

Judgment  was  entered  for  defendant  in 
error,  which  was  affirmed  on  appeal  by  the 
supreme  court  of  the  state.  The  case  was 
then  brought  here. 

Motion  is  made  to  dismiss,  on  the  ground 
that  no  Federal  question  was  raised  or 
passed  on  by  the  state  court,  or  alternative- 
ly to  affirm  the  judgment. 

The  controversy  is  stated  by  the  supreme 
court  of  the  state  as  follows: 

'The  question  in  dispute  concerns  the 
diaposition  of  the  penalties  imposed  by  law 
for  delinquency  in  the  payment  of  taxes 
levied  by  and  for  the  city.  In  substance  it 
is  this:  Is  the  county  required  to  reim- 
burse a  city  of  the  first  class  for  the 
amount  by  which  the  taxes  collected  for 
the  city  are  reduced  by  rebates  granted  for 
prompt  payment,  and  at  the  same  time  to 
pay  over  to  the  city  the  amount  collected 
as  penalties  for  delay  in  the  payment  of 
taxes  levied  by  the  city,  while  in  the  case 
of  taxeff  levied  by  eitica  of  the  second  and 
third  classes,  and  by  townships  and  school 
districts,  the  rebates  are  charged  to  the 
county  and  the  penalties  credited  to  itT" 
[90  Kan.  847,  136  Pac.  241.] 

The  question  was  answered  in  the  af- 
firmative, citing  and  construing  the  state 
statutes,  and  upon  a  consideration  of  the 
legislative  power  of  the  state  over  its  mu- 

•  nicipal    subdivisions.     Plaintiff    in    error 

•  urged  and  now  urges  that  the^statutes  so 
aonstmed  deprive  taxpayers  of  the  eounty 


who  reside  outside  of  cities  of  the  first  elaaa 
of  property  without  due  process  (tf  law,  and 
deny  tiiem  the  equal  protection  of  the  law. 

Plaintiff  in  error  ia  not  impleaded  as  a 
taxpayer  nor  does  he  defend  as  such.  He 
is  sued  as  a  county  officer  and  defends  by 
virtue  of  the  exercise  of  his  functions  as 
a  county  officer.  In  other  words,  he  de- 
fends by  virtue  of  laws  of  which  he  is  an 
instrument.  Ck>nstituted  by  the  laws  of 
the  state,  he  yet  attempts  to  resist  one  of 
its  laws.  Whether  he  may  do  so  is  purely 
a  local  question.  Smith  v.  Indiana,  191  U. 
8.  138,  48  L.  ed.  125,  24  Sup.  Ct  Rep.  61. 
He  certainly  has  no  personal  interest  in 
the  litigation.  Braxton  County  Ct.  v.  West 
Virginia,  208  U.  8.  192,  62  L.  ed.  460,  28 
Sup.  Ct.  Kep.  276;  McCandless  v.  Pratt, 
211  U.  S.  437,  63  L.  ed.  271,  29  Sup.  Ct. 
R^.  144;  Marshall  v.  Dye,  231  U.  S.  260, 
68  L.  ed.  206,  34  Sup.  Ct.  Rep.  92. 

If,  however,  plaintiff  in  error  ia  not  es- 
topped by  that  consideration,  he  encounters 
another.  It  is  manifest  that  the  statute 
assailed  was  enacted  by  the  state  in  regu- 
lation of  its  municipalities,  and  the  power 
to  do  this  is  very  broad.  It  was  said  in 
Chicago,  B.  &  Q.  R.  Co.  v.  Otoe  County,  16 
Wall.  667,  21  L.  ed.  376,  that  "counties, 
cities,  and  towns  exist  only  for  the  con- 
venient administration  of  the  government. 
Such  organizations  are  instruments  of  the 
state,  created  to  carry  out  its  will"  This 
power  of  creation  and  control  may  be  exer- 
cised in  many  ways  and  may  give  rise  to 
actual  or  asserted  inequalities.  It  has  been 
exercised  to  enlarge  or  contract  the  boun- 
daries of  municipal  corporations,  invest 
them  with  special  powers,  divide  and  ap- 
portion their  property.  Atty.  Gen.  ex  reL 
Kies  V.  Lowr^,  199  U.  S.  233,  50  L.  ed. 
167,  26  Sup.  Ct  Rep.  27;  Braxton  County 
Ct.  V.  West  Virginia,  supra.  It  would  be 
difficult  to  define  the  restrictions  upon  this 
power  of  control  and  Iceep  it  efficient.  It 
is  very  certain  that  the  Kansas  statute  does 
not  transcend  the  limitations.  We  think 
the  questions  raised  are  more  formal  than 
substantial,  and  the  writ  of  error  ia  dia- 
missed. 
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V. 

F.  a  SHACKEI.FORD,  Trustee  in  Bank- 
ruptcy  for  J.  N.  Webb. 

▲fpbal  and  Sbbob  «=»1004— Rjbvzbw  of 
Facts-Ooncurbbitt  Findings. 

Concurrent  findings  of  the  two  lower 
courts  that,  as  a  matter  of  fact,  a  mort- 
gage on  real  property  was  void  as  to  the 
creditors  of  the  mor^gor  because  it  was 
executed  and  withTkeld  from  record  for  the 
purpose  of  hindering,  delaying,  or  defraud- 
ing them,  will  not  be  disturbed  on  appeal 
unless  clearly  shown  to  be  erroneous. 

nUL  Note.— For  other  cases,  see  Appeal  and 
V^T,  G«it.  Dig.  tt  «a-4861;    Dee.  Die  «a» 

[No.  40.] 

Argued  October  20, 1915.    Decided  November 
8,  1915. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Northern  Dis- 
trict of  Georgia,  adjudging  a  mortgage  deed 
invalid  as  against  general  creditors  of  the 
mortgagor.    Affirmed. 

See  same  case  below,  125  C.  C.  A.  575, 
208  Fed.  677. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  J.  Strickland  and  Roy 
M.  Strickland  for  appellant. 

Messrs.  I^unar  C.  Rncker,  Horace  M . 
Holden,  Stephen  C.  Upson,  and  Howell  C. 
Erwin  for  appellee. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

This  controversy  arose  in  a  bankruptcy 
proceeding,  and  was  begun  in  the  United 
States  district  court  for  the  northern  dis- 
trict of  Georgia.  Appellant  claims  that  it 
holds  a  valid  lien  on  certain  real  estate  in 
the  city  of  Athens,  formerly  the  property 
I  of  the  bankrupt,  Webb,  under  a  mortnige 
deed  executed  by  him  November  0,  1911,\ut 
not  recorded  until  noon,  August  14,  1912, 
a  few  hours  before  the  petition  in  involun- 
tary bankruptcy  was  filed.  Among  other 
thiugs,  the  trustee  asserts  that  the  mortgage 
is  void  as  to  creditors  because  fraudulently 
withheld  from  record.  Bankruptcy  act,  § 
70.t    Georgia  Code,  1910,  |  8224. 

Having  heard  the  witnesses  and  upon  the 
entire  evidence,  the  district  court,  citing  and 
purporting  to  follow  Re  Duggan,  106  C.  C. 
A.  51,  183  Fed.  405  (1910),  found  and  ad- 
judged the  deed  invalid  as  against  general 
creditors.  Affirming  this  action,  the  circuit 
court  of  appeals  for  the  fifth  circuit  de- 
clared: '^e  evidence  in  this  case  tends 
strongly  to  show  that,  although  the  mort- 
gage given  by  the  bankrupt  to  the  appellant 
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was  for  a  valid  consideration  and  effective 
as  between  the  parties  thereto,  the  same  by 
understanding,  if  not  agreement,  was  with- 
held from  record,  so  as  not  to  affect  the 
mortgagor's  credit;  and  we  therefore  concur 
with  the  trial  judge  in  his  disposition  of 
the  case."  125  C.  C.  A.  575,  576,  208  Fed. 
677,  678.  In  the  Duggan  Case  the  same 
court  had  held  fraudulent  and  void,  both  as 
to  prior  and  subsequent  creditors,  a  chattel 
mortgage  executed  by  a  bankrupt,  but  with- 
held from  record  under  agreement  so  to  do 
because  of  the  effect  which  recordation 
would  have  on  her  credit. 

Considering  all  said  and  adjudicated  by 
the  two  courts  below,  we  must  conclude  they 
concurred  in  finding,  as  matter  of  fact,  that 
the  mortgage  in  question  was  void  as  to 
creditors  because  executed  and  withheld 
from  record  for  the  purpose  of  hindering^ 
delaying,  or  defrauding  them.  The  rule  ia 
well  settled  that  a  finding  of  this  nature 
will  not  be  disturbed  upon  review  here  un- 
less clearly  shown  to  be  erroneous.  Wash- 
ington Securities  Co.  v.  United  SUtes,  234 
U.  S.  76,  78,  58  L.  ed.  1220,  1222,  34  Sup. 
Ct.  Rep.  725;  Stuart  v.  Hayden,  169  U.  S. 
1,  14,  42  L.  ed.  630,  643,  18  Sup.  Ct.  R^. 
274.  An  examination  of  the  record  reveaia 
no  clear  error,  and,  accordingly  the  judg- 
ment appealed  from  must  be  affirmed. 


(2S9  u.  S.  89) 
CHARLES   W.   ANDERSON.   CoUector  of 
Internal  Revenue,  ete.,  Petitioner, 

V. 

FORTY-TWO   BROADWAY  COMPANY. 

illtebhal  bxyxnub  ^s»9  —  gobpobatiov 
Tax  —  Deduotino  Intbbbst  on  Mobt- 
GAGS  Debt. 

1.  The  amount  to  be  deducted,  on  ai^ 
count  oif  interest  paid  by  a  realty  corpora- 
tion upon  its  mortgage  indebtedness,  when 
fixing  the  excise  tax  imposed  by  the  act  of 
August  6,  1909  (36  SUt.  at  L.  112,  chap. 
6,  Comp.  Stat  1913,  §  6307),  §  38,  upon 
the  conduct  of  business  in  a  corporate  oi^ 
pacity,  is  governed  by  the  express  provision 
of  Y  2  of  that  section,  that  in  ascertaining 
net  income  there  shaJl  be  deducted  from 
gross  income  interest  actually  paid  by  the 
corporation  within  the  year  on  its  "bonded 
or  other  indebtedness"  in  an  amount  not 
exceeding  ita  capital  stock,  the  effect  of 
which  provision  is  not  limited  in  this  re- 
spect by  anything  in  the  first  clause  of  said 
paragraph  which  permits  the  deduction  of 
"all  the  ordinary  and  necessary  expenses 
actually  paid  within  the  year  out  of  income 
in  the  maintenance  and  operation  of  ita 
business  and  properties,  including  all  charge 
es,  such  as  rentals  or  franchise  payments 
required  to  be  made  as  a  condition  to  the 
continued  use  or  possession  of  property," 
nor  by  the  language  of  f  1  of  such  section* 


^s^For  other  cases 
36  S.  C— 2. 


see  same  topic  4k  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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measuring  the  tax  by  reference  to  the  cor- 
poration's "entire  net  income." 

[Ed.  Note.— For  other  cases,  see  Internal 
Revenue,  Cent.  Dig.  85  13-28;    Dec.  Dig.  ®=>9.J 

Constitutional  Law  ^=»206— Internal 
Kev£nue  €=>2— Discrimination— Clas- 
fliincA'riON---CoRPORATiON  Tax. 

2.  Construing  the  provisions  of  the 
act  of  August  5,  1909  (36  Stat,  at  L.  112, 
chap.  6,  Comp.  Stat.  1913,  §  6307),  §  38, 
imposing  an  excise  tax  measured  by  net  in- 
come upon  the  carrying  on  of  business  in  a 
corporate  capacity,  as  preventing  a  realty 
corporation  from  deducting  from  gross  in- 
come the  interest  paid  on  mortgage  indebted- 
ness in  excess  of  its  capital  stock,  does 
not  render  the  act  repugnant  to  the  Feder- 
al Constitution  as  creating  an  arbitrary 
and  unreasonable  classification. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  §5  625-648;  Dec.  Dig.  ^=»206 ; 
Internal  Revenue,  Cent.  Dig.  fi  2 ;    Dec.  Dig.  ^so2.1 

[No.  246.] 

Argued  October  18,  1915.     Decided  Novem- 
ber 8,   1915. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  judgment 
which  afnrmed  a  judgment  of  the  District 
Court  for  the  Southern  District  of  New 
York  in  favor  of  plaintiff  in  an  action 
against  a  collector  of  internal  revenue  for 
the  refund  of  a  tax.  Reversed  and  remanded 
to  the  District  Court  for  further  proceed- 
ings. 

See  same  case  below,  130  C.  C.  A.  338,  213 
Fed.  777. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Wallace  for 
petitioner. 

Mr.  Roger  S.  Baldwin  for  respondent. 

*    *  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  was  an  action  to  recover  a  tax  al- 
leged to  have  been  erroneously  imposed  upon 
respondent  for  the  year  1910  under  the  cor- 
poration tax  act  of  August  5,  1909  ( 36  Stat. 
at  L.  112,  chap.  6,  §  38,  Comp.  Stat.  1913, 
§  6307 ) ,  and  paid  under  protest,  respondent 
contending  that,  in  ascertaining  its  net  in- 
come for  the  purposes  of  the  tax,  the  entire 
amount  of  the  interest  paid  by  it  within  the 
year  upon  its  mortgage  indebtedness  ought 
to  have  been  allowed,  the  result  of  which 
would  have  been  to  leave  no  net  income  to  be 
taxed;  whereas  the  assessing  officer  allowed 
a  deduction  of  interest  upon  an  amount 
equal  only  to  the  capital  stock  of  the  com- 
pany. 

Respondent  is  a  corporation  of  the  class 
commonly  known  as  realty  corporations,  was 
organized  for  the  purpose  of  constructing 
and  renting  a  building  in  the  city  of  New 
York,  and  transacts  no  other  business.  Its 
paid-up  capital  stock  is  only  $600,  while  it 


has  a  bonded  indebtedness  of  $4,750,000,  se- 
cured by  mortgages  upon  its  real  estate,  con- 
sisting of  a  piece  of  land  purchased  and  a 
building  constructed  upon  it  substantially 
with  borrowed  money,  to  secure  the  repay- 
ment of  which  the  bonds  and  mortgages 
were  given. 

Both  the  district  court  (209  Fed.  991). 
and  the  circuit  court  of  appeals  (130  C.  0* 
A.  338,  213  Fed.  777)  held  that  the  inter- 
est payments  upon  the  entire  mortgage  in- 
debtedness were  deductible  from  the  gross 
income  of  the  corporation  under  clause  1  of 
f  2,  of  §  38  of  the  act,  and  gave  judgment 
against  the  collector  for  a  refund  of  the 
entire  tax. 

Those  portions  of  the  section  that  are 
essential  to  a  determination  of  the  con- 
troversy are  set  forth  in  the  margin,  l  The  i 
district  court,  conceding  that  the*  pro  vision  * 
of  the  third  clause  of  the  second  parag^'aph^ 
standing  alone,  would  constitute  sufficient 
authority  for  the  action  of  the  assessor* 
nevertheless  held  that  the  force  of  this  pro- 
vision must  be  limited,  in  view  of  the  gen- 
eral purpose  of  the  section  to  tax  only  "net 
income"  (construed  to  mean  "gross  income 
after  deducting  all  outgo  necessarily  inci- 
dent to  the  business"),  and  also  in  view  of 
the  first  clause  of  the  second  paragraph, 
which  permits  of  a  deduction  of  "all  the 
ordinary  and  necessary  expenses  actually 
paid  within  the  year  out  of  income  in  the 
maintenance  and  operation  of  its  business 


iSec.  38.  That  every  corporation  .  .  • 
organized  for  profit  and  having  a  capital 
stock  represented  by  shares  .  .  .  shall 
be  subject  to  pay  annually  a  special  excise 
tax  with  respect  to  the  carrying  on  or  doing 
business  by  such  corporation  .  .  .  equiv- 
alent to  1  per  centum  upon  the  entire  net 
income  over  and  above  $5,000  received  by 
it  from  all  sources  during  such  year.  .  .  . 
Provided,  however.  That  nothing  in  this 
section  contained  shall  apply  to  [certain 
specified  classes  of  organizations,  not  In- 
cluding realty  corporations]. 

Second.  Such  net  income  shall  be  ascer- 
tained by  deducting  from  the  gross  amount 
of  the  income  of  such  corporation  .  .  . 
received  within  the  year  from  all  sources, 
(first)  all  the  ordinary  and  necessary  ex- 
penses actually  paid  within  the  year  out  of 
income  in  the  maintenance  and  operation  of 
its  business  and  properties,  including  all 
charges  such  as  rentals  or  franchise  pay- 
ments, required  to  be  made  as  a  condition  to 
the  continued  use  or  possession  of  property; 
.  .  .  (third)  interest  actually  paid  with- 
in the  year  on  its  bonded  or  other  indebted- 
ness to  an  amount  of  such  bonded  and 
other  indebtedness  not  exceeding  the  paid- 
up  capital  stock  of  such  corporation,  .  .  . 
and  in  the  case  of  a  bank,  banking  associn- 
tion  or  trust  company,  all  interest  actually 
paid   by  it  within   the  year   on   deposit; 


^=»For  other  cases  see  same  topic  *  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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and  properties,  including  all  charges  such 
as  rentals  or  franchise  payments,  required 
to  be  made  as  a  condition  to  the  continued 
use  or  possession  of  property."  The  court 
therefore  held  that,  in  the  case  of  such  a 
corporation  as  respondent,  the  amounts 
paid  for  interest  on  the  mortgages  must  be 
deducted  in  order  to  arrive  at  net  income. 
The  circuit  court  of  appeals  entertained  a 
similar  view,  holding  that  such  interest 
payments,  in  the  case  of  a  realty  corpora- 
tion, were  ordinary  and  necessary  expenses 
in  the  maintenance  and  operation  of  the 
2  business,  and  were  also  charges  required 
*  to  be  paid  as  a  condition  to  the  continued 
use  or  possession  of  its  property,  within 
the  meaning  of  subdivision  1 ;  and  that  sub- 
division 3  must  be  limited  in  its  effect  to 
"the  usual  corporate  indebtedness  which  is 
not  an  ordinary  expense  of  maintenance,  nor 
a  charge,  payment  of  which  is  a  condition 
of  the  continued  use  or  possession  of  prop- 
erty." 

With  these  views  we  cannot  agree.  There 
was  error,  as  it  seems  to  us,  in  seeking  a 
theoretically  accurate  definition  of  ''net  in- 
come," instead  of  adopting  the  meaning 
which  is  so  clearly  defined  in  the  act  itself. 
As  has  been  repeatedly  pointed  out  by 
this  court  in  previous  cases  (Flint  v.  Stone 
Tracy  Co.  220  U.  S.  107,  145,  160,  151,  65 
L.  ed.  380,  411,  413,  31  Sup.  Ct.  Rep.  342, 
Ann.  Cas.  1912B,  1312;  McCoach  v.  Mine- 
hill  &  S.  H.  R.  Co.  228  U.  S.  295,  306,  et 
seq.,  67  L.  ed.  842,  847,  33  Sup.  Ct.  Rep. 
419;  United  States  v.  Whitridge,  231  U. 
S.  144,  147,  68  L.  ed.  159,  161,  34  Sup.  Ct. 
Rep.  24;  Stratton's  Independence  ▼.  How- 
bert,  231  U.  S.  399,  414,  68  L.  ed.  285,  291, 
84  Sup.  Ct.  Rep.  136),  the  act  of  1909  was 
not  in  any  proper  sense  an  income  tax  law, 
nor  intended  as  such,  but  was  an  excise 
upon  the  conduct  of  business  in  a  corporate 
capacity,  the  tax  being  measured  by  refer- 
ence to  the  income  in  a  manner  prescribed 
by  the  act  itself.  And  it  is  very  clear, 
from  a  reading  of  §  38,  that  the  phrase 
"entire  net  income,"  as  used  in  its  first 
paragraph,  has  no  other  meaning  than  that 
which  is  particularly  set  forth  in  the  sec- 
ond paragraph,  which  declares,  in  terms, 
how  "such  net  income  shall  be  ascertained." 
It  may  well  be  that  mortgage  interest  may, 
under  special  circumstances,  be  treated  as 
among  the  "ordinary  and  necessary  ex- 
penses," or  as  included  among  the  charges 
"required  to  be  made  as  a  condition  to  the 
continued  use  or  possession  of  property." 
See  28  Ops.  Atty.  Gen.  198.  But  interest 
upon  the  "bonded  or  other  indebtedness" 
of  the  corporation,  whether  such  indebted- 
ness be  secured  by  mortgage  or  not,  comes 
within  the  specific  provision  of  the  third 
elause,  wfaoM  effect,  in  our  opinion,  is  not 


in  this  respect  limited  by  anything  ood- 
tained  in  the  first.  Congress  evidently  had 
in  view  the  fact  that  some  corporation!  g 
(other  than  banks  and  like* institution!,  • 
which,  for  obvious  reasons,  are  separately 
considered),  carry  a  current  indebtedness 
exceeding  the  amount  of  the  paid-up  capi- 
tal stock,  and,  with  respect  to  such  corpora- 
tions, intended  to  limit  the  interest  de- 
duction to  so  much  of  the  indebtedness  as 
did  not  exceed  the  capital.  Nor  can  we  see 
the  least  ground  for  the  insistence  that  this 
results  in  an  arbitrary  classification.  It  is 
not  necessary  to  attribute  to  Congress  a 
purpose  to  discourage  or  impose  an  extra 
burden  upon  corporations  carrying  on  their 
operations  with  a  nominal  capital  stock, 
or  with  an  indebtedness  largely  exceeding 
the  amount  of  the  capital.  It  is  more  rear 
sonable  to  say  that  Congress  deemed  that 
where  the  indebtedness  does  exceed  the  capi- 
tal it  should  no  longer  be  treated  as  an 
incident,  but  that  the  carrying  of  the  in- 
debtedness should  be  considered  as  a  prin- 
cipal object  of  the  corporate  activities,  that 
the  operations  of  such  a  corporation  are  con- 
ducted more  for  the  benefit  of  the  creditors 
than  of  the  stockholders,  and  that  the  con- 
tribution of  the  corporation  to  the  expenses 
of  the  government  should  be  admeasured 
with  this  fact  in  view.  There  is  no  question 
of  the  power  of  Congress  to  adopt  such  a 
basis  of  distinction,  and,  since  the  line  must 
be  drawn  somewhere,  it  was  certainly  not 
arbitrary  to  draw  it  at  the  precise  point 
where  the  pecuniary  interest  of  creditors 
overbalanced  that  of  stockholders. 

Judgment  revised,  and  the  cause  re- 
manded to  the  District  Court  for  further 
proceedings  in  accordance  with  this  opin* 


Mr.  Justice  McReynolds  took  no  pari 
in  the  consideration  or  decision  of  thia  case. 


(289  U.  8.  74) 

UNITED  STATES,  Plff.  in  Err., 

▼. 

M.  J.  BARKOW. 


False  Pbbsonation  ^=:»1  —  Nonexisiing 
Office  or  Emplotmsnt. 

1.  A  false  representation  as  to  some 
office  or  employment  which  haa  no  legal  or 
actual  existence,  as  well  as  a  false  persona- 
tion of  a  particular  Federal  officer  or  em- 
ployee, or  iiUse  pretense  of  holding  an  office 
or  employment  that  actually  exists  in  the 
Federal  government,  is  comprehended  by 
the  provisions  of  the  Federal  Criminal 
Code,  §  32,t  for  the  punishment  of  one  who^ 
with  intent  to  defraud,  falsely  assumes  or 
*  pretends  to  be  an  officer  or  employee  acting 
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under  the  authority  of  the  United  States,  or 
any  department,  or  any  officer  of  the  govern- 
ment thereof,  and  takes  upon  himself  to  act 
as  such,  or  who,  in  such  pretended  character, 
demands  or  obtains  anything  of  value 
from  any  person  or  from  the  United  States 
or  any  department*  or  officer  of  the  gov- 
ernment. 

[Bd.    Note.— For  other   cases,   see   False  Per- 
conation.  Cent.  Dig.  8  1;    Dec.  Dig.  ^=»1.] 

States  ^=s>4--R£Lation  to  Federal  Oov- 

KBNMSNT— CBIMES. 

2.  Congress  did  not  encroach  upon  the 
functions  of  the  several  states  to  protect 
their  own  citizens  and  residents  from  fraud 
by  enacting  the  provisions  of  the  Federal 
Criminal  Code,  §  32,  under  which  a  person 
may  be  criminally  punislied  for  falsely  as- 
suming or  pretending,  with  intent  to  de- 
fraud, to  be  a  Federal  officer  or  employee, 
although  tho  office  or  employment  to  which 
the  accused  pretends  title  may  have  no  legal 
or  actual  existence. 

[Bd.  Note.— For  other  caaes,  see  States,  Cent. 
Dig.  8  2:    Dec  Dig.  ^=s>4.] 

False  Pbbsonation  «=s>2— Complete  Or- 

ISNSB— INJUBT  TO  PASTT  DeFBAUDED. 

3.  Tlie  consummation  of  the  fraud, 
with  consequent  injury  to  the  party  de- 
frauded, is  not  essential  to  complete  the 
offense  denounced  by  the  Federal  Criminal 
Code,  §  32,  which  provides  for  the  punish- 
ment of  one  who,  with  intent  to  defraud, 
falsely  assumes  or  pretends  to  be  an  officer 
or  employee  acting  under  the  authority  of 
the  United  States,  or  any  department,  or 
any  officer  of  the  government  thereof,  and 
takes  upon  himself  to  act  as  such,  or  who, 
in  such  pretended  character,  demands  or  ob- 
tains anything  of  value  from  any  person  or 
from  the  United  States  or  any  department, 
or  officer  of  the  government. 

[Bd.   Note.— For  other   cases,   see   False  Per- 
aatlon,  Cent«  Dig.  §  1 ;    Dec  Dig.  ^s»S.] 

[No.  464.] 

Argued  October  18,  1915.    Decided  Novem- 
ber  8,  1916. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Pennsylvania  to  review  a  judgment  sus- 
taining a  demurrer  to  an  indictment  which 
charges  the  false  personation  of  a  Federal 
employee.  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  221  Fed.  140. 
The  facts  are  stated  in  the  opinion. 
Solicitor  General  Davis  and  Mr.  Robert 
Szold  for  plaintiff  in  error. 

Messrs.  Daniel  Thew  Wright,  T.  Mor- 
ris Wampler,  and  Henry  D.  Green  for  de- 
A  fendant  in  error. 


*    *  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  case  is  brought  here  under  the  crimi- 
nal appeals  act  (34  Stat,  at  L.  1246,  chap. 
2664,  Comp.  Stat.  1913,  §  1704),  to  review 
a  judgment  of  the  district  court  (221  Fed. 
140),  sustaining  a  demurrer  to  an  indict- 


ment founded  upon  |  82  of  the  Criminal 
Code  of  March  4,  1909  (35  Stat,  at  L.  1088, 
1095,  chap.  321,  Comp.  Stat.  1913,  §}  IO466, 
10,196).  By  that  section  these  offenaeg  ar» 
prohibited : 

(1)  With  intent  to  defraud  either  th^ 
United  States  or  any  person,  the  falsely  as- 
suming or  pretending  to  be  an  officer  or 
employee  acting  under  the  authority  of  the 
United  States,  or  any  department,  or  any 
officer  of  the  government  thereof,  and  tak- 
ing upon  oneself  to  act  as  such. 

(2)  With  intent  to  defraud  either  the 
United  States  or  any  person,  the  falsely  as- 
suming or  pretending  to  be  an  officer  or 
employee,  etc.,  and  in  such  pretended  char- 
acter demanding  or  obtaining  from  any  per- 
son or  from  the  United  States,  or  any  de- 
partment, or  any  officer  of  the  government 
thereof,  any  money,  paper,  document^  or 
other  valuable  thing. 

The  indictment  contains  six  counts,  of 
which  the  first,  third,  and  fifth  are  based 
upon  the  former,  and  the  second,  fourth, 
and  sixth  upon  the  latter  of  these  prohibi- 
tions. The  first  count  charges  that  defend- 
ant, with  intent  to  defraud  a  certain  per- 
son named,  did  falsely  pretend  to  be  an 
employee  of  the  United  States  acting  under 
the  authority  of  the  United  States,  to  wit, 
an  agent  employed  by  the  government  to  sell 
a  certain  set  of  books  entitled,  "Messages 
and  Papers  of  Presidents,"  and  did  then 
and  there  take  upon  himself  to  act  as  sueh 
agent,  in  that  he  visited  the  person  named 
and  falsely  pretended  to  him  that  he  was 
such  an  employee  of  the  United  States,  em- 
ployed as  aforesaid  for  the  purpose  afore- 
said. The  third  and  fifth  counts  differ  only 
as  to  the  names  of  the  persons  mentioned 
and  the  dates  of  the  alleged  offenses.  J^ 

•The  second  count  charges  that  defendant,* 
with  intent  to  defraud  a  certain  person 
named,  did  falsely  pretend  to  be  an  em- 
ployee of  the  United  States  acting  under 
the  authority  of  the  United  States,  to  wit, 
an  agent  employed  by  the  government  to  sell 
a  certain  set  of  books  entitled,  ''Messages 
and  Papers  of  Presidents,"  and  in  such  pre- 
tended character  did  obtain  from  the  per- 
son named  the  sum  of  $10,  which  he  would 
not  have  given  to  defendant  unless  he  had 
supposed  him  to  be  an  employee  of  the  gov- 
ernment, and  had  supposed  that  the  money 
was  to  be  paid  over  to  the  government  on 
account  of  the  subscription  price  of  the 
books,  etc.  The  fourth  and  sixth  counts 
are  in  like  form. 

It  was  and  is  admitted  that  there  was 
not  in  existence  such  an  employee  or  such 
an  employment  as  it  was  alleged  the  de- 
fendant pretended. 

The  district  court  held  that  the  gist  of 
the  offense  is  the  false  personation  of  an 
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officer  or  employee  of  .the  United  States, 
and  in  order  to  constitute  such  an  offense 
there  must  be  personation  of  some  particu- 
lar person  or  class  of  persons,  since  there 
cannot  be  a  false  personation  of  a  sup- 
posititious individual  who  never  existed 
or  whose  class  never  existed.  Upon  this 
construction  of  the  statute,  all  of  the  counts 
fell. 

We  think  this  is  to  read  the  act  in  too 
narrow  a  sense.  Not  doubting  that  a  false 
personation  of  a  particular  officer  or  em- 
ployee of  the  government,  or  a  false  pretense 
of  holding  an  office  or  employment  that 
fustually  exists  in  the  government  of  the 
United  States,  is  within  the  denunciation 
of  §  32,  we  think  it  has  a  broader  reach. 
No  convincing  reason  is  suggested  for  con- 
struing it  more  narrowly  than  the  plain 
import  of  its  language.  To  "falsely  assume 
or  pretend  to  be  an  officer  or  employee  act- 
ing under  the  authority  of  the  United 
States,  or  any  department,  or  any  officer  of 
H  the  government  thereof,*'  is  the  thing  pro- 
*  hibited.  One  who  falsely  assumes  or  •pre- 
tends to  hold  an  office  that  has  a  de  jure 
existence  is  admittedly  within  its  mean- 
ing. That  is,  where  the  assumption  or 
pretense  is  false  in  part,  but  contains  a 
modicum  of  truth,  the  statute  is  violated. 
Why* should  it  be  deemed  less  an  offense 
where  the  assumption  or  pretense  is  en- 
tirely false,  as  where  the  very  office  or  em- 
ployment to  which  the  accused  pretends 
title  has  no  legal  or  actual  existence  T  It 
is  insisted  that  the  words  next  following — 
''riiall  take  upon  himself  to  act  as  such, 
or  shall  in  such  pretended  character  de- 
mand or  obtain,"  etc. — indicate  an  intent  to 
punish  only  false  personation  of  existing 
officers  or  employees,  and  not  a  false  rep- 
resentation as  to  some  supposititious  em- 
ployment by  the  government.  But  to  ''take 
upon  himself  to  act  as  such"  means  no  more 
than  to  assume  to  act  in  the  pretended 
character.  It  requires  something  beyond 
the  false  pretense  with  intent  to  defraud; 
there  must  be  some  act  in  keeping  with  the 
pretense  (see  People  ▼.  Cronin,  80  Mich. 
646,  45  N.  W.  479);  but  it  would  strain 
the  meaning  of  the  section  to  hold  that 
the  offender  must  act  as  a  veritable  officer 
of  the  government  would  act.  And  so,  in 
the  second  branch  of  the  section,  the  de- 
manding or  obtaining  of  the  thing  of  value 
must  be  done  "in  such  pretended  character," 
— ^words  that  are  far  from  importing  that 
the  office  or  employment  must  be  one  that 
if  duly  established  by  law. 

It  is  said  that  to  give  to  the  statute  the 
broader  meaning  extends  it  beyond  the  limi- 
tations that  surround  the  power  of  Con- 
gress, and  encroaches  upon  the  functions  of 
the  several  states  to  protect  their  own  citi- 


zens and  residents  from  fraud.  We  are  re- 
ferred to  United  States  ▼.  Fox,  95  U.  S. 
670,  672,  24  L.  ed.  538,  539,  where  it  wa« 
declared  by  Mr.  Justice  Field,  speaking  for 
the  court:  "An  act  committed  within  a 
state,  whether  for  a  good  or  a  bad  purpose, 
or  whether  with  an  honest  or  a  criminal  in- 
tent, cannot  be  made  an  offense  against  the 
United  States  unless  it  have  some  relation 
to  the  execution  of  a  power  of  Congress,  or  S 
to  some  matter  ^within  the  jurisdiction  of* 
the  United  States.  An  act  not  having  any 
such  relation  is  one  in  respect  to  which  the 
state  can  alone  legislate."  Accepting  this 
criterion,  the  legislation  now  under  con- 
sideration is  well  within  the  authority  of 
Congress.  In  order  that  the  vast  and  com- 
plicated operations  of  the  government  of 
the  United  States  shall  be  carried  on  suo- 
cessfully  and  with  a  minimum  of  friction 
and  obstruction,  it  is  important — or,  al 
least,  Congress  reasonably  might  so  con- 
sider it — not  only  that  the  authority  of 
the  governmental  officers  and  employees  be 
respected  in  particular  cases,  but  that  a 
spirit  of  respect  and  good  will  for  the  goT- 
emment  and  its  officers  shall  generally  pre- 
vail. And  what  could  more  directly  impair 
this  spirit  than  to  permit  unauthorised 
and  unscrupulous  persons  to  go  about  the 
country  falsely  assuming,  for  fraudulent 
purposes,  to  be  entitled  to  the  respect  and 
credit  due  to  an  officer  of  the  government  T 
It  is  the  false  pretense  of  Federal  authority 
that  is  the  mischief  to  be  cured;  of  course, 
only  when  accompanied  with  fraudulent  in- 
tent, but  such  a  pretense  would  rsxely  be 
made  for  benevolent  purposes.  Now,  the 
mischief  is  much  the  same,  and  the  power 
of  Congress  to  prevent  it  is  quite  the  same^ 
whether  the  pretender  names  an  existing  or 
a  nonexisting  office  or  officer,  or,  on  the  oth- 
er hand,  does  not  particularize  with  respect 
to  the  office  that  he  assumes  to  hold. 
Obviously,  if  the  statute  punished  the  of- 
fense only  when  an  existing  office  was  as- 
sumed, its  penalties  could  be  avoided  by  the 
easy  device  of  naming  a  nonexistent  office. 

Therefore,  it  seems  to  us,  the  statute  is 
to  be  interpreted  according  to  its  plain 
language  as  prohibiting  any  false  assump- 
tion or  pretense  of  office  or  employment 
under  the  authority  of  the  United  States, 
or  any  department  or  officer  of  the  govern- 
ment, if  done  with  an  intent  to  defraud,  and 
accompanied  with  any  of  the  specified  acta 
done  in  the  pretended  character,  and  theg 
district  court *erred  in  attributing  to  the* 
act  a  more  restricted  meaning. 

We  think  there  was  further  error  in  the 
ruling  of  the  court  that  the  even-numbered 
counts  must  fall  for  the  reason,  as  expressed 
in  the  opinion,  that  there  was  no  allegation 
to  sustain  a  diarge  that  the  person  alleged 
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to  be  defrauded  was  deprived  .of  any  right, 
interest,  or  property,  or  that  he  was  cheated 
or  overreached.  In  this  the  court  followed 
United  States  v.  Rush,  196  Fed.  579. 

Since  our  review,  under  the  criminal  ap- 
peals act,  is  confined  to  passing  upon  ques- 
tions of  statutory  construction,  we  are  not 
here  concerned  with  the  interpretation 
placed  by  the  court  upon  the  indictment. 
United  States  ▼.  Patten,  226  U.  S.  525,  535, 
67  L.  ed.  333,  338,  44  L.R.A.(N.S.)  325, 
33  Sup.  Ct.  Rep.  141,  and  cases  cited.  We 
must,  for  present  purposes,  accept  that  in- 
terpretation;  hence,  we  express  no  opinion 
as  to  whether  the  district  court  erred  in 
holding  that  the  even-numbered  counts  did 
not  allege  a  consummated  fraud.  The  ques- 
tion with  which  we  have  to  deal  is  whether 
the  second  branch  of  §  32  of  the  Criminal 
Code,  upon  which  the  even-numbered  counts 
are  founded,  requires  that  the  fraud  shall 
be  consummated,  with  consequent  injury  to 
the  party  defrauded,  in  order  that  the  of- 
fense shall  be  complete. 

It  has  been  held  that  in  an  indictment 
under  §  5440,  Rev.  Stat.,  for  a  conspiracy 
to  defraud  the  United  States,  it  is  not  es- 
sential that  the  conspiracy  shall  contem- 
plate a  financial  loss,  or  that  one  shall  re- 
sult; and  that  the  statute  is  broad  enough 
to  include  any  conspiracy  for  the  purpose 
of  impairing,  obstructing,  or  defeating  the 
lawful  function  of  any  department  of  the 
government.  Haas  ▼.  Henkel,  216  U.  S. 
462,  479,  54  L.  ed.  669,  677,  30  Sup.  Ct.  Rep. 
249,  17  Ann.  Cas.  1112.  And  with  respect 
to  §  6418,  Rev.  Stat.,  prohibiting  the  forging 
of  any  public  record  "for  the  purpose  of 
defrauding  the  United  States,"  a  similar 
decision  was  reached.  United  States  ▼. 
Plyler,  222  U.  S.  15,  66  L.  ed.  70,  32  Sup. 
Ct.  Rep.  6. 
g  Like  reasoning,  we  think,  must  be  applied 
•  to  §  32  of^the  Criminal  Code,  whether  the 
United  States  or  "any  person"  be  the  in- 
tended victim.  If,  with  intent  to  defraud, 
and  by  falsely  assuming  or  pretending  to 
be  an  ofiicer  or  employee  acting  under  the 
authority  of  the  United  States,  the  accused 
shall,  in  the  pretended  character,  have  de- 
manded or  obtained  any  money,  paper,  docu- 
ment, or  other  valuable  thing,  the  offense 
is  complete,  notwithstanding  some  valuable 
consideration  was  offered  or  given  by  the 
pretended  employee  for  that  which  he  de- 
manded or  obtained.  It  is  the  aim  of  the 
section  not  merely  to  protect  innocent  per- 
sons from  actual  loss  through  reliance  upon 
false  assumptions  of  Federal  authority,  but 
to  maintain  the  general  good  repute  and 
dignity  of  the  service  itself.  It  is  incon- 
sistent with  this  object,  as  well  as  with  the 
letter  of  the  statute,  to  make  the  ques- 
tion whether  one  who  has  parted  with  his 


property  upon  the  strength  of  a  frauduleni 
representation  of  Federal  employment  haa 
received  an  adequate  quid  pro  qiio  in  value 
determinative.  Of  course,  we  do  not 
to  intimate  that  it  may  not  in  a  proper  ( 
be  taken  into  consideration  as  a  circum- 
stance evidential  upon  the  question  of  in- 
tent. 

The  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

Reversed. 

Mr.  Justice  McReynoIds  took  no  pari 
in  the  consideration  or  decision  of  this  < 


(289  U.  8.  62) 
HENRY  LA  ROQUE,  Appt, 

V. 

UNITED  STATES. 

Indians  €=>13— Allotment  —  Death  Be- 
FOBS  Selection. 

1.  Selections  on  the  part  of  living  In- 
dians only,  acting  for  themselves  or  through 
designated  representatives,  were  contem- 
plated by  the  general  Indian  allotment  act 
of  February  8,  1887  (24  Stat  at  L.  388, 
chap.  110,  Comp.  Stat  1913,  §  4106),  which, 
after  authorizing  a  survey  of  the  reservar 
tion  to  be  allotted,  provided  for  an  allot- 
ment in  severalty  of  a  designated  area  *to 
any  Indian  located  thereon,"  and  then  di- 
rected that  all  allotments  *'be  selected  by 
the  Indians,  heads  of  families  selecting  for 
their  minor  children,"  and  the  agents  select 
ing  for  orphan  children,  and  that  "if  any- 
one entitled  to  an  allotment  shall  fail  to 
make  a  selection  within  four  j^ears"  the 
Secretary  of  the  Interior  may  direct  a  se- 
lection lor  such  Indian  to  be  made  by  an 
agent 

[Ed.  Note.— For  other  caseSp  see  Indiani,  Oent. 
Dig.  I  80;    Dec.  Dig.  ^=s>13.1 

Indians  ^=»18— Allothent  —  Death  Be- 
fOBB  Selection. 

2.  The  death  of  a  Chippewa  Indian  be- 
fore selecting  or  receiving  his  allotment  un- 
der the  Nelson  act  of  January  14,  1889  (26 
Stat,  at  L.  642,  chap.  24),  must  be  deemed 
to  terminate  all  right  to  an  allotment  on 
his  behalf,  in  view  of  the  provisions  of  that 
act  that  allotments  thereunder  are  to  be 
made  in  conformity  with  the  general  allot- 
ment act  of  February  8,  1887  (24  Stat  at 
L.  388,  chap.  119,  Comp.  SUt  1913,  §  4196), 
which  contemplates  selections  on  the  part 
of  living  Indians  only,  acting  for  themselves 
or  through  designated  representatives, 
there  being  nothing  demanding  a  different 
conclusion  in  the  provisions  of  the  Nelson 
act  for  a  census  of  the  Indians  (which  in- 
cludes the  name  of  the  Indian  in  question), 
'*for  the  purpose,"  among  others,  "of  mak- 
ing the  allotments"  contemplated  bv  that 
act,  nor  in  the  report  of  the  negotiations 
with  the  Indians  resulting  in  the  contem- 
plated cession. 

[Bd.  Note.— For  other  cases,  see  Indiana,  Owt 
Dig.  8  48;    Dec.  Dig.  ^=5>18.] 
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Indians  «=»1S— Suit  to  Cancel  Patent 
—Indian  Lands. 

3.  lliG  six  years'  limitation  prescribed 
by  the  act  of  March  3,  3891  (26  Stat,  at  L. 
1099,  chap.  561,  Comp.  Stat.  1913,  §  6114), 
§  8,  for  suits  by  the  Tjnited  States  to  vacate 
and  annul  patents  does  not  govern  a  suit 
to  cancel  a  so-called  trust  patent  for  an 
allotment  in  an  Indian  Reservation  on  the 
ground  tliat  the  allotment  was  made  inad- 
vertently and  in  contravention  of  the  Nelson 
act  of  January  14,  1889  (25  Stat,  at  L. 
642,  chap.  24),  since  such  section,  being  a 
part  of  the  public  land  laws,  refers  only  to 
patents  issued  for  public  lands  of  the  Unit- 
ed States,  and  has  no  application  to  re- 
served Indian  lands. 

[Bd.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  S  SO:    Dec.  Dig.  ^=s>13.] 

Indians  ^=>13—Ck)URTS— Jurisdiction  — 
Suit  to  Cancel  Tbust  Patent. 

4.  Jurisdiction  of  a  Federal  court  to 
entertain  a  suit  by  the  United  States  to 
cancel  a  so-called  trust  patent  for  an  allot- 
ment in  an  Indian  Reservation,  on  the 
ground  that  the  allotment  was  made  in- 
advertently and  in  contravention  of  the  Nel- 
son act  of  January  14,  1889  (25  Stat,  at  L. 
642,  chap.  24),  is  not  affected  by  the  pro- 
visions of  the  act  of  April  23,  1904  (33 
Stat,  at  L.  297,  chap.  1489,  Comp.  Stat. 
1913,  §  4212),  limiting  and  defining  the 
authority  of  the  Secretary  of  the  Interior 
to  correct  mistakes  in,  and  to  cancel,  trust 
patents  for  Indian  allotments. 

gBd.  Note.— For  otber  cases,  see  Indians,  Cent. 
.  8  80:    Dec.  Dig.  ^=s>13.] 

[No.  240.] 

Argued  and  submitted  October  15  and  18, 
1915.     Decided  November  8,  1915. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decree  which,  reversing  a  decree 
of  the  Circuit  Court  for  the  District  of  Min- 
nesota, remanded  a  suit  by  the  United  States 
to  cancel  a  trust  patent  for  an  Indian  allot- 
ment, with  instructions  to  enter  a  decree 
in  favor  of  the  government.    Affirmed. 

See  same  case  below,  117  C.  C.  A.  349, 
198  Fed.  645. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Van  Metre  for  appellant. 

Assistant  Attorney  General  Knaebel  and 
Mr.  S.  W.  Williams  for  appellee. 

8 

•  •Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  is  a  suit  to  cancel  a  so-called  trust 
patent  for  an  allotment  in  the  White  Earth 
Indian  Reservation  in  Minnesota  on  the 
ground  that  the  allotment  was  made  inad- 
vertently and  in  contravention  of  the  act 
of  January  14,  1889,  chap.  24,  25  Stat,  at 
L.  642,  known  as  the  Nelson  act.     In  the 

9  circuit  court  there  was  a  decree  dismissing 
the  bill  *npon  the  merits,  and  this  was 
reversed  by  the  circuit  court  of  appeals  with 


instructions  to  enter  a  decree  acoording  to 
the  prayer  of  the  bill,  subject  to  a  qualifica- 
tion not  here  material.  117  C.  C.  A.  349, 
198  Fed.  645. 

The  facts  are  not  in  dispute  and  are 
these:  Vincent  La  Roque,  in  whose  name  the 
trust  patent  issued,  was  a  Chippewa  Indian 
born  in  1883  of  parents  residing  on  the 
White  Earth  Reservation,  and  was  among 
those  whose  names  were  included  in  the 
census  of  Minnesota  Chippewas,  made  un- 
der the  Nelson  act.  Had  he  lived  he  would 
have  been  entitled  to  take  an  allotment  un- 
der that  act  He  died  shortly  after  1889 
without  an  allotment  being  selected  by  or 
for  him.  Thereafter  an  application  in  his 
name  for  the  allotment  in  question  was 
presented  to  the  allotting  officers,  and  up- 
on this  application  the  allotment  was  made 
and  the  trust  patent  was  issued,  both  in 
his  name,  as  if  the  selection  were  made 
while  he  was  living.  Henry  La  Roque,  the 
defendant,  is  his  father,  and  as  sole  heir 
claims  the  land  under  the  allotment  and 
trust  patent. 

Whether  the  Kelson  act  contemplated 
that  allotments  should  be  made  on  behalf 
of  Indians  otherwise  entitled  thereto,  but 
who  should  die  without  selecting  or  receiv- 
ing them,  is  the  principal  question  for  de- 
cision. The  regulations  and  decisions  of 
the  Secretary  of  the  Interior,  under  whose 
supervision  the  act  was  to  be  administered, 
show  that  it  was  construed  by  that  officer  as 
confining  the  right  of  selection  to  living 
Indians,  and  that  he  so  instructed  the  al- 
lotting officers.  While  not  conclusive,  this 
construction  given  to  the  act  in  the  course 
of  its  actual  execution  is  entitled  to  great 
respect  and  ought  not  to  be  overruled  with- 
out cogent  and  persuasive  reasons.  United 
States  y.  Moor^  95  U.  S.  760,  763,  24  L. 
ed.  588,  589;  Hastings  ft  D.  R.  Co.  ▼.  Whit- 
ney, 132  U.  S.  357,  366,  33  L.  ed.  363,  367, 
10  Sup.  Ct.  Rep.  112;  United  States  ▼. 
Hammers,  221  U.  S.  220,  225,  228,  55  L. 
ed.  710,  714,  715,  31  Sup.  Ct.  Rep.  593; 
Logan  ▼.  Davis,  233  U.  S.  613,  627,  58  L. 
ed.  1121,  1128,  34  Sup.  Ct.  Rep.  685.  Not 
only  so,  but  it  receives  additional  force 
from  its  adoption  by  the  circuit  court  of  q 
appeals  for  the  eighth  circuit *tai  Wood-* 
bury  V.  United  States,  95  C.  C.  A.  498,  170 
Fed.  302,  where  it  was  said  by  District 
Judge  Ami  don,  in  speaking  for  that  court: 
"Until  the  allotment  was  made,  Woodbury's 
right  was  personal, — a  mere  float, — ^giving 
him  no  right  to  any  specific  property.  This 
right,  from  its  nature,  would  not  descend 
to  his  heirs.  They,  as  members  of  the 
tribe,  were  severally  entitled  to  their  al- 
lotments in  their  own  right.  To  grant  them 
the  right  of  their  ancestor,  hi  addition  to 
their  personal  right,  would  give  them  aa 
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unfair  share  of  the  tribal  lands.  The  mo- 
tive  underlying  auch  statutes  forbids  soch 
a  construction." 

The  Nelson  act  embodied  a  plan  for  secur- 
ing a  cession  by  the  several  bands  of  Chip- 
pewa Indians  in  Minnesota  of  all  reserva- 
tions occupied  by  them  except  portions  of 
the  White  Earth  and  Red  Lake  reservations 
required  to  make  allotments,  for  removing 
to  the  White  Earth  Reservation  all  the 
bands  save  those  on  the  Red  Lake  Reserva- 
tion, for  making  allotments  in  severalty  in 
the  unceded  lands,  and  for  disposing  of 
the  ceded  lands,  placing  the  net  proceeds 
at  interest  and  distributing  them  in  several- 
ty at  the  end  of  fifty  years.  Section  1  re- 
quired that  a  census  be  made  of  each  tribe 
or  band  for  the  purpose  of  ascertaining 
whether  the  proper  number  of  Indians  as- 
sented to  the  cession  and  "of  making  the  al- 
lotments and  payments"  contemplated;  and 
g  3  directed  that,  following  the  census,  the 
cession  and  the  removal  to  the  White  Earth 
Reservation,  allotments  in  severalty  be 
made,  as  soon  as  practicable,  to  the  Red 
Lake  Chippewas  in  the  Red  Lake  Reserva- 
tion, and  to  the  others  in  the  White  Earth 
Reservation,  "in  conformity  with"  the  gen- 
eral allotment  act  of  February  8,  1887, 
chap.  119,  24  Stat,  at  L.  888,  Comp.  Stat. 
1013  I  4195,  subject  to  a  proviso  that  any 
Indian  living  on  any  of  the  ceded  reserva- 
tions might,  in  his  discretion,  take  his  al- 
lotment therein  instead  of  moving  to  the 
White  Earth  Reservation. 

The  general  allotment  act  of  1887,  in  eon* 
m  formity  with  which  the  Chippewa  allotments 
f  were  to  be  made,  after*iuthorizing  a  survey 
of  the  reservation  to  be  allotted,  provided 
for  an  allotment  in  severalty  of  a  desig- 
nated area  "to  any  Indian  located  there- 
on," and  then  directed  that  all  allotments 
"be  selected  by  the  Indians,  heads  of  fam- 
ilies selecting  for  their  minor  children," 
and  the  agents  selecting  for  orphan  chil- 
dren, and  that  "if  anyone  entitled  to  an  al- 
lotment shall  fail  to  make  a  selection  with- 
in four  years  .  .  .  the  Secretary  of  the 
Interior  may  direct  a  selection  for  siich 
Indian"  to  be  made  by  an  agent. 

We  think  the  terms  of  the  general  act 
contemplated  only  selections  on  the  part  of 
living  Indians,  acting  for  themselves  or 
through  designated  representatives.  The 
express  provision  for  selections  in  behalf 
of  children  and  of  Indians  failing  to  select 
for  themselves,  and  the  absence  of  any  pro- 
vision in  respect  of  Indians  dying  without 
selections,  are  persuasive  that  no  selections 
in  the  right  of  the  latter  were  to  be  made. 
In  other  words,  as  to  them  there  was  no 
displacement  of  the  usual  rule  that  the 
incidents  of  tribal  membership,  like  the 
membership  itself,  are  terminated  by  death. 


See  QritU  ▼•  Fisher,  224  U.  8.  640,  642,  6» 
L.  ed.  928,  931,  32  Sup.  Ct  R^.  680;  Oakes 
V.  United  States,  97  C.  0.  A.  189,  172  Fed* 
306,  307.  It  is  upon  this  view  that  the 
execution  of  the  general  act  and  other  simi- 
lar  acts  has  proceeded.  Re  Dole,  30  Land 
Dec.  532;  Re  Shaw,  40  Land  Dec.  9;  Re  In- 
structions, 42  Land  Dec.  446;  Re  Qassman, 
42  Land  Dec  582;  Woodbury  ▼.  United 
States,  supra. 

As  calling  for  a  different  construction 
of  the  Nelson  act  the  defendant  relies  upon 
the  provision  for  a  census  of  the  Indians, 
and  upon  the  report  of  the  negotiations 
with  them  resulting  in  the  oession  contem- 
plated by  the  act,  the  contentions  advanced 
being  that  the  provision  for  a  census  makes 
it  clear  that  the  census  when  completed 
was  to  be  accepted  as  finally  determining 
who  were  to  receive  allotments,  and  that 
the  report  of  the  negotiations  shows  that 
the  Indians  gave  their  assent  to  the  oession 
in  the  belief  that  the  right  to  select  andK 
receive  an  allotment  would  nol^be  termin-* 
ated  by  death,  but  would  pass  to  the  heirs 
of  the  deceased.  We  are  unable  to  assent 
to  either  contention.  While  the  act  directed 
that  a  census  ba  made  "for  the  puriKMe^" 
among  others,  "of  making  the  allotmentii" 
contemplated,  we  think  this  meant  nothing 
more  than  that  the  census  should  serve  as 
a  preliminary  guide  in  ascertaining  to 
whom  allotments  should  be  made.  There 
was  no  direction  that  it  be  treated  aa  con- 
trolling, or  that  allotments  be  made  to  all 
whose  names  appeared  therein,  or  only  to 
them.  The  work  of  allotment  could  not  be 
undertaken  at  once.  The  cession  was  not 
to  be  effective  until  approved  by  the  Preil- 
dent.  Many  of  the  Indians  were  to  ba 
removed  from  the  ceded  reservations  to  the 
White  Earth  Reservation,  and  much  other 
work  waa  required  to  prepare  the  way.  So^ 
it  must  have  been  contemplated  that  many 
changes  would  ooeur  in  the  membership  of 
the  several  bands  throu^^  deaths  and  births 
before  the  allotmoits  could  ha  made.  In 
Fairbanks  ▼.  United  States,  223  U.  S.  216, 
56  L.  ed.  409,  82  Sup.  Ct  Rep.  292,  wa 
held  that  children  bom  into  the  bands  after 
the  census  were  entitled  to  allotments,  al- 
though not  listed  in  it,  and  we  perceive 
no  reason  for  giving  the  census  any  greatar 
effect  in  this  case  than  was  given  to  it  in 
that.  No  doubt  it  ia  to  be  accepted  as  an 
authorised  listing  of  the  members  of  the 
several  bands  who  were  living  when  it  was 
made,  but  it  has  no  other  bearing  in  cases 
like  the  present.  The  contention  that  the 
Indians  understood  that  the  ri|^t  to  seleet 
and  receive  an  allotment  would  not  be  ter- 
minated by  death,  but  would  paas  to  the 
heirs  of  the  deceased,  is  based  upon  ezoerpts 
from  addresses,  made  to  the  Indians  by  tha 
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-mmniflBioners  repreMnting  the  goremmeiit 
in  th«  negotiatioiiB.  Eyea  when  read  apart 
frcMH  the  context  these  excerpta  afford  little 
baais  for  the  contention,  and  when  read 
with  the  context  they  make  against  the  con- 
tention rather  than  for  it.  The  real  effect 
of  what  was  said  was  that  on  the  death  of 
#  any  Indian  "after  receiving  an  allotment" 
-•  the  land  would  pass  to  his  heirs,  which  is 
quite  consistent  with  our  construction  of 
tiie  act. 

The  suit  was  brought  between  six  and 
seYcn  years  after  the  date  of  the  trust 
patent,  and  because  of  this  it  is  urged  that 
the  suit  was  barred  by  g  8  of  the  act  of 
March  3,  1891,  chap.  561,  26  Stat,  at  L. 
1099,  Comp.  Stat.  1913,  S  5114  (see  also 
«hap.  659,  p.  1093),  which  provides  that 
"suits  by  the  United  States  ...  to 
▼acate  and  annul  patents  hereafter  issued 
shall  only  be  brought  within  six  years  after 
the  date  of  the  issuance  of  such  patents.** 
This  contention  must  be  overruled  upon  the 
authority  of  Northern  P.  R.  Co.  ▼.  United 
States,  227  U.  S.  355,  367,  57  L.  ed.  544, 
550,  33  Sup.  Ct.  Kep.  368,  where  it  was  held 
that  this  section  is  part  of  the  public  land 
laws  and  refers  to  patents  issued  for  public 
lands  of  the  United  States.  This  trust 
patent  was  not  issued  for  public  lands  of 
the  United  States,  but  for  reserved  Indian 
lands  to  which  the  public  land  laws  had 
no  application.  And  it  may  be  well  to  ob- 
eerve  in  passing  that  the  circuit  court  of 
appeals  directed  that  there  be  embodied  in 
the  decree  a  provision  that  the  government 
holds  the  lands  in  the  same  way  it  held 
them  before  the  patent  was  issued, — that 
is,  as  reserved  Indian  lands. 

Another  objection  to  the  suit  is  predi- 
eated  upon  the  act  of  April  23,  1904,  chap. 
1489,  33  Stat,  at  L.  297,  Comp.  Stat  1913, 
I  4212,  limiting  and  defining  the  author- 
ity of  the  Secretary  of  the  Interior  to  cor- 
rect mistakes  in  and  to  cancel  trust  patents 
for  Indian  allotments;  but  of  this  it  is 
-enough  to  say  that  we  concur  in  the  view 
•of  the  Circuit  Court  of  Appeals  that  this 
section,  which  makes  no  reference  to  the 
•courts,  discloses  no  purpose  to  restrict  or 
•define  their  jurisdiction  or  powers  in  suits 
aueh  as  this. 
Decree  affirmed. 

Mr.  Justice  McReynolds  took  no  part  in 
the  consideration  or  decision  of  this  case. 


(239  U.  B.  S7> 

CITY  OF  NEW  YORK,  Petitioner, 

V. 

WILLIAM  SAGE,  Jr. 

Eminent  Domain  ^=»134— Value  —  Spe- 
cial Use— Union  With  Other  Lands. 
1.  Compensation  to  the  owner  of  one 


of  many  parcels  of  land  taken  bj 
domain  for  a  aite  for  a  reservoir  for  a  miH 
nieipal  water  supply  ahoold  not  induda 
any  part  of  an  increase  in  value  for  that 
purpose  due  to  its  union  with  other  par- 
cels if  such  union  would  not  have  been  prai^ 
ticable,  or  have  beoi  attempted,  except  bj 
the  intervention  of  eminent  domain. 

[Bd.  Note.— For  other  csms,  see  Eminent  Oo- 
matn,  Owt.  Dts.  I  SS6:    Dec  Dig.  ^=>lt4.] 

BsMOVAL  OF  Oausbb  «=»35— Timb  for  Rb* 

MOVAIr-CONDSMNATION   FbOOEBDINOS. 

2.  Condemnation  proceedings  cannot  bt 
deemed  to  have  been  coounenced  before  a 
conveyance  of  the  land  so  as  to  preclude  the 
vendee  from  removing  the  suit  to  a  Federal 
court  for  diverse  citizenship,  where  the  peti- 
tion for  the  appointment  of  commisstonera 
was  not  filed  until  after  the  conveyance  had 
been  made,  although  the  maps  showing  the 
parcela  of  real  estate  to  be  taken  had  been 
filed,  and  notices  had  been  posted  on  the 
property  before  such  conveyance. 

[Ed.  Note.— For  other  cases,  see  Removal  ef 
Causes,  Cent.  Dig.  U  77,  78 ;    Dec  Dig.  ^s»35.] 

[No.  34.] 

Argued  October  27,  1915.    Decided  Novem- 
ber 8,  1915. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Southern  District  of  New  York, 
confirming  the  report  of  commissioners  in 
condemnation  proceedings.     Reversed. 

See  same  case  below,  124  C.  C.  A.  251, 
206  Fed.  369. 

The  facta  are  stated  in  the  opinion. 

Messrs.  liOnis  C.  White,  William  McH. 
Speer,  and  Frank  L.  Polk  for  petitioner. 

Mr.  Bdward  A.  Alexander  for  respond- 
ent. 

s 

*Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  a  proceeding  for  the  taking  of  land 
for  the  Ashokan  reservoir,  similar  to  the 
one  before  us  in  McQovem  v.  New  York,  220 
U.  S.  363,  57  L.  ed.  1228,  46  LJLA.(N.S.) 
391,  33  Sup.  Ct.  Rep.  876.  After  commis- 
sioners were  appointed  to  ascertain  the  com- 
pensation to  be  paid,  the  case  was  removed 
to  the  circuit  court,  diverse  citizenship  being 
alleged.  There  was  a  motion  to  remand 
which  was  overruled,  and  subsequently  the 
commissioners  reported  that  "the  sum  of 
$7,624.45  for  land  and  buildings  and  the 
further  sum  of  $4,324.45  for  reservoir  avail- 
ability and  adaptability,  being  a  grand  total 
of  the  sum  of  $11,948.90,  is  the  sum  ascer- 
tained and  determined  by  us  .  .  .  to  be 
paid  to  the  owners  of  and  all  persons  in- 
terested in  said  land  for  the  taking  of  the 
fee  thereof,  designated  ...  as  Parcel 
733."     They  also  recommended  the  allow- 


®=>For  other  caaea  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


26 


36  SUPREME  COURT  REPORTER. 


Got. 


ance  of  5  per  cent  on  the  above  award  for 
legal  fees  and  expenses,  and  of  $1,372.31  to 
named  witnesses  in  specified  sums.  The 
report  was  confirmed  by  the  circuit  judge 
(190  Fed.  413),  and  afterwards  by  the  cir- 
cuit court  of  appeals  (124  C.  C.  A.  251, 
206  Fed.  369). 

Upon  an  inspection  of  the  record  it  ap* 
pears  to  us,  as  the  language  of  the  com- 
missioners on  its  face  suggests,  that  their 
$  report  does  not  mean  that  the  claimant's 

•  land  had  a  •market  value  of  $11,948.90, — 
that  it  would  have  brought  that  sum  at  a 
fair  sale, — but  that  they  considered  the 
value  of  the  reservoir  as  a  whole  and  al- 
lowed what  they  thought  a  fair  proportion 
of  the  increase,  over  and  above  the  market 
value  of  the  lot,  to  the  owner  of  the  land, 
subject  to  the  opinion  of  the  court  upon 
the  point  of  law  thus  raised.  Upon  that 
point  we  are  of  opinion  that  they  were 
wrong. 

The  decisions  appear  to  us  to  have  made 
the  principles  plain.  No  doubt  when  this 
class  of  questions  first  arose  it  was  said  in 
a  general  way  that  adaptability  to  the  pur- 
poses for  which  the  land  could  be  used  most 
profitably  was  to  be  considered;  and  that 
is  true.  But  it  is  to  be  considered  only 
so  far  as  the  public  would  have  considered 
it  if  the  land  had  been  offered  for  sale  in 
the  absence  of  the  city's  exercise  of  the 
power  of  eminent  domain.  The  fact  that 
the  most  profitable  use  could  be  made 
only  in  connection  with  other  land  is  not 
conclusive  against  its  being  taken  into  ac- 
count, if  the  union  of  properties  necessary 
is  so  practicable  that  the  possibility  would 
affect  the  market  price.  But  what  the  own- 
er is  entitled  to  is  the  value  of  the  property 
taken,  and  that  means  what  it  fairly  may 
be  believed  that  a  purchaser  in  fair  market 
conditions  would  have  given  for  it  in  fact, 
— ^not  what  a  tribunal  at  a  later  date  may 
think  a  purchaser  would  have  been  wise 
to  give,  nor  a  proportion  of  the  advance  due 
to  its  union  with  other  lots.  The  city  is 
not  to  be  made  to  pay  for  any  part  of  what 
it  has  added  to  the  land  by  thus  uniting 
it  with  other  lots,  if  that  union  would  not 
have  been  practicable  or  have  been  attempt- 
ed except  by  the  intervention  of  eminent 
domain.  Any  rise  in  value  before  the  tak- 
ing, not  caused  by  the  expectation  of  that 
event,  is  to  be  allowed,  but  we  repeat,  it 
must  be  a  rise  in  what  a  purchaser  might 
be  expected  to  give. 

It  is  said  that  in  this  case  there  was 
g  testimony  that  the  lot  was  worth  more  than 

•  the  total  allowed.  But  the  only*«Kplanation 
of  the  separation  of  items  by  the  commis- 
Bioners  is  that  they  were  not  prepared  to 
•ay  that  the  market  value  of  the  lot  was 
$11,948.90,  seeing  that  the  claimant  bought 


it  a  few  days  before  for  $4,500,  but  tliai 
they  thought  the  additional  value  gained  bj 
the  city's  act  should  be  taken  into  account 
and  shared  between  the  city  and  the  owner 
of  tlie  land, — a  proposition  to  which  we 
cannot  assent.  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  362,  461, 
67  L.  ed.  1611,  1662,  48  L.R.A.(N.S.)  1151, 
33  Sup.  Ct  Rep.  729;  McGovern  v.  New 
York,  229  U.  S.  363,  372,  57  L.  ed.  1228, 
1232,  46  L.R^.(N.S.)  391,  33  Sup.  Ct.  Rep. 
876. 

The  motion  to  remand  was  made  on  the 
ground  that  Sage  bought  after  the  condem- 
nation proceedings  were  commenced,  and 
therefore  was  not  entitled  to  remove  the 
suit  to  the  circuit  court.  The  maps  show- 
ing the  parcels  of  real  estate  to  be  taken 
had  been  filed  and  notices  had  been  posted 
on  the  property  before  the  conveyance  to 
Sage,  but  the  petition  for  the  appointment 
of  commissioners  was  not  filed  until  after 
it  had  been  made.  We  see  no  reason  to 
differ  from  the  opinion  of  the  judges  below 
that  the  proceeding  was  not  commenced  at 
the  date  when  Sage  took. 

Decree  reversed. 


(239  U.  8L  6S> 
CHARLES  M.  STRATTON,  Plff.  in  Brr^ 
▼. 
WALECER  B.  STRATTON. 

CouBTS  ^=:»392— Ebbor  to  State  Coukt— 
Judgment  of  Highest  Coubt  of  Statb. 
A  judgment  of  an  Ohio  district  oouit 
of  appeals  is  not  that  of  the  highest  court  ol 
the  state  in  which  a  decision  in  the  suit  can 
be  had,  which  alone  is  reviewable  in  the 
Federal  Supreme  Court,  where  the  supreme 
court  of  Ohio  has  not  been  called  upon  to 
decide  whether  or  not  it  will  exert  its  dis- 
cretionary power  under  the  state  Consti- 
tution and  laws  to  review  judgments  of  the 
district  courts  of  appeals  in  cases  of  public 
or  great  general  interest. 

[Ed.  Note.— For  other  cases,  see  Courts^  Oent. 
Dig.  §§  1046.  1047 ;    Dec  Dig.  «=>392.] 

[No.  618.1 

Submitted  October  26,  1915.     Decided  No- 
vember 8,  1916. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
Seventh  Appellate  District  of  the  Stato 
of  Ohio  to  review  a  judgment  in  favor  of 
plaintiff  on  the  trial  de  novo  of  an  action 
on  a  contract  which  had  been  appealed  to 
that  court  from  the  Common  Pleas  Court  of 
Jefferson  County  in  that  state.  Dismissed 
for  want  of  jurisdiction. 

Messrs.  Addison   C.   Iiewis  and  Dayid 
M.  Gruber  for  plaintiff  in  error. 
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Messrs.  D.  A.  Holllngs worth,  0.  A. 
Vaily  and  E.  E.  Erskine  for  defendant  in  er- 
ror. 

Memorandum  opinion  hj  Mr.  Chief  Jus- 
tice White,  by  direction  of  the  court: 
To  reverse  a  judgment  rendered  by  the 
S  Ohio  court  of  appeals  of  the  seventh  appel- 
*  late  district  on  the  ground  of  *f  <deral  errors 
committed,  this  writ  of  error  is  prosecuted 
to  that  court.    There  is  a  motion  to  dis- 
miss, based  on  the  ground  that  the  court 
of  last  authority,  the  supreme  court  of  the 
state,   was  the  highest  court  in  which  a 
decision  in  the  suit  could  be  had.     This 
rests  not  upon  the  contention  that  in  all 
eases,  as  a  matter  of  right  and  of  duty, 
the  supreme  court  was  given  authority  to 
review  the  Judgments  and  decrees  of  the 
courts  of  appeals,  but  upon  the  proposition 
that,  under  the  Constitution  and  laws  of 
Ohio,  the  supreme  court  was  vested  with 
power  to  review  in  every  case  the  judgments 
or  decrees  of  the  courts  of  appeals  where, 
in  the  exercise  of  its  judgment,  the  supreme 
court  deemed  them  to  be  of  such  public  or 
great  general  interest  as  to  require  review. 
The  premise  upon  which  the  proposition 
is  based  being  undoubtedly  accurate,  indeed, 
not  disputable    (Ohio  Const,  art.  4,  §  2; 
Akron  v.  Roth,  88  Ohio  St.  457,  103  N.  E. 
465),  we  think  the  motion  to  dismiss  must 
prevail.    True,  it  is  urged  that  under  the 
Ohio  law  the  jurisdiction  of  the  supreme 
court  was  not  imperative,  but  gracious  or 
discretionary,  that  is,  depending  upon  its 
judgment  as  to  whether  the  case  was  one 
of   public    or   great    general    interest, — an 
exceptional  class  in  which  the  case  before 
us,  it  is  insisted,  we  must  now  decide  was 
not  embraced.     But  this  simply  invites  us 
to  assume  jurisdiction  by  exercising  an  au- 
thority  which   we   have  not;    that   is,   by 
indulging  in  conjecture  as  to  what  would 
or  would  not  have  been  the  judgment  of  the 
supreme  court  of  Ohio  if  it  had  been  called 
upon  to  exert  the  discretion  vested  in  it 
by  state  laws.    When  the  significance  of  the 
proposition  upon  which  the  claim  of  juris- 
diction is  based  is  thus  fixed,  it  is  not  open 
to  contention,   as  it  has  long  since  been 
adversely  disposed  of.     Fisher  v.  Perkins 
(Fisher  v.  Carrico)  122  U.  S.  522,  30  L.  ed. 
1192,    7    Sup.    Ct.    Rep.    1227;    Mullen   v. 
Western  Union  Beef  Co.  173  U.  S.  116,  43  L. 
ed.  635,  19  Sup.  Ct.  Rep.  404.    Indeed,  con- 
forming to  the  rule  thus  thoroughly  estab- 
lished, the  practice  for  years  has  been  in 
V  the  various  states  where  discretionary  pow- 
9  «r*io  review  exists  in  the  highest  court  of 
the  state,  to  invoke  the  exercise  of  such 
discretion  in  order  that,  upon  the  refusal 
to  do  io,  there  might  be  no  question  con- 
eeming  the  right  to  review  in  this  court. 


See  Western  U.  Teleg.  Co.  ▼.  Orovo,  220 
U.  S.  364,  65  L.  ed.  498,  31  Sup.  Ct.  Rep. 
339;  Norfolk  &  S.  Turnp.  Co.  v.  Virginia, 
225  U.  S.  264,  56  L.  ed.  1082,  32  Sup.  Ct. 
Rep.  828;  St.  Louis,  S.  P.  &  T.  R.  Co.  v. 
Scale,  229  U.  S.  156,  67  L.  ed.  1129,  33  Sup, 
Ct.  Rep.  651,  Ann.  Cas.  1914C,  156. 
Dismissed  for  want  of  jurisdiction. 


(239  U.  8.  5S) 

.CHICAGO,   ROCK   ISLAND,   &   PAaPIO 
RAILWAY  COMPANY,  Plflf.  in  Err., 

V. 

JOHN  P.  DEVINE,  as  Administrator  of  tlM 
Estate  of  William  J.  Mason,  Deceased. 

Courts  «=»394— Ebbob  to  Statx  Ooubt— 
FsDEBAii  Question  —  Eicflotebs'  Lia- 

BILITT. 

1.  Federal  questions  which  will  give 
jurisdiction  to  toe  Federal  Supreme  Court 
of  a  writ  of  error  to  a  state  court  in 
a  case  arising  under  the  Federal  employers' 
liability  act  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  g  8667 )» 
are  presented  by  contentions  that  the  trial 
court  erred  in  refusing  to  instruct  a  verdict 
on  the  groimd  that  uiere  was  no  evidence 
tending  to  show  either  negligence  or  that 
the  carrier  or  the  deceased  at  the  time  of 
the  particular  transaction  from  which  the 
injury  arose  was  engaged  in  interstate  com« 
merce,  and  in  further  refusing  to  instruct 
the  jury  that  a  state  statute  limiting  the 
amount  of  recovery  was  controlling. 

[Ed.  Note.— For  otber  csmb,  see  Courts,  Cent 
Dig.  8§  1048.1077 ;    Dee.  Dig.  ^=>3M.] 

OouBTS  «=»3&4— Ebbob  to  State  Coubt— 
Dismissal  on  Motion. 

2.  A  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court  will  not  be 
dismissed  on  motion  where  the  Federal  ques- 
tions involved  are  not  wholly  frivolous. 

[Ed.  Note.— For  ethsr  oases,  ■••  Courta^  Cent 
Dig.  tt  lOtf-1077:    Dec  Dig.  ^=>3M.] 

CouBTB  «=»394— ]E)bbob  to  State  Coubi>— 
Affibuance  on  Motion— Lack  of  Meb- 
II  IN  FEDEBAii  Question. 

3.  The  contention  on  a  writ  of  error  to 
a  state  court  in  a  case  arising  under  the  em- 
ployers' liability  act  of  April  22,  1908  (35 
Stat,  at  L.  65,  chap.  149,  Comp.  Stat.  1918, 
§  8657),  that  the  trial  court  should  have 
instructed  a  verdict  in  favor  of  the  railway 
company,  on  the  ground  that  there  was  no 
evidence  tending  to  show  either  negligence 
or  that  the  company  or  the  deceased  at  the 
time  of  the  particular  transaction  from 
which  the  injury  arose  was  engaged  in  in- 
terstate commerce, — is  too  lacking  in  sub- 
stance to  prevent  the  granting  of  a  motion 
to  affirm,  where  what  is  really  involved  is 
a  mere  dispute  concerning  the  weight  of 
conflicting  tendencies  of  proof. 

[Ed.  Note.— For  otber  oases,  see  GonrtSk  Cent 
Dig.  II  1049-1077 ;    Dec  Dig.  «3>394.] 

Coubts  ^=s>394>-Bbbob  to  State  Ck>UBT  * 
Affibmance  on  Motion— Lack  of  Mkb- 
it  in  Fedebal  Question. 

4.  The  want  of  merit  in  the  contention 
that  a  state  statute  limiting  the  amount 
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of  recovery  is  controlling  in  a  suit  arising 
under  the  Federal  employers'  liability  act 
of  April  22,  1908  (35  Stat,  at  L.  65,  chap. 
349,  Comp.  Stat.  3913,  §  8667),  is  so  well 
established  by  previous  decisions  of  the 
Federal  Supreme  Court  concerning  the  ex- 
clusive operation  and  effect  of  that  statute 
over  the  subject  with  which  it  deals  that  the 
presence  of  such  question  in  the  case  will 
not  prevent  the  Federal  Supreme  Court  from 
granting  a  motion  to  affirm  the  judgment 
on  a  writ  of  error  to  a  state  court. 

^^.^S}?dE>'  ?J^*',^^»~»  "^  Courts  Cent. 
81  1049-1077;    Dee.  Dig.  ^=9394.] 


[Ed. 
Die  Bl 


[No.  391.] 


Submitted  October  25,  1916. 
vember  8,  1915. 


Decided  No- 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Illinois 
Appellate  Court,  affirming  a  judgment  of  the 
Circuit  Court  of  Cook  County,  in  that  state, 
in  favor  of  plaintiff  in  an  action  under  the 
Federal  employers'  liablity  act.    Affirmed. 

See  same  case  below,  266  111.  248,  107  N. 
E.  696. 

Messrs.  M.  Ij.  Bell  and  Thomas  P.  liit- 
tlepage  for  plaintiff  in  error. 

Mr.  James  O.  McShane  for  defendant 
in  error. 

CO 

•  Memorandum  opinion  by  Mr.  Chief  Jus- 
tice White,  by  direction  o^  the  court: 

The  recovery  under  the  employers'  liabil- 
ity act  in  the  trial  court,  affirmed  by  the 
iidbermediate  and  supreme  court,  was  for 
the  I  damage  caused  by  the  death  of  Mason 
4  through   the   negligence   of   the   defendant 

•  company.  266«'lll.  248,  107  N.  £.  695.  Two 
propositions  are  relied  upon  for  reversal: 
first,  a  refusal  to  instruct  a  verdict  on  the 
ground  that  there  was  no  evidence  tending 
to  show  either  negligence  or  that  the  com- 
pany or  the  deceased  at  the  time  of  the 
particular  transaction  from  which  the  in- 
jury arose  was  engaged  in  interstate  com- 
merce; and  second,  a  further  refusal  to  in- 
struct that  a  state  statute  limiting  the 
amount  of  recovery  was  controlling  although 
the  suit  was  under  the  act  of  Congress. 
These  ccmtentions  are  Federal  (Seaboard 
Air  Line  R.  Co.  v.  Padgett,  236  U.  S.  668, 
673,  69  L.  ed.  777,  781,  36  Sup.  Ct.  Rep. 
481;  Central  Vermont  R.  Co.  v.  White,  238 
U.  S.  507,  509,  69  L.  ed.  1433,  1435,  35  Sup. 
Ct.  Rep.  866),  and  there  is  jurisdiction,  as 
we  do  not  find  them  wholly  frivolous. 

Overruling  the  motion  to  dismiss,  we 
come  to  consider  whether  we  should  grant 
the  motion  to  affirm,  and  for  that  purpose 
we  must  decide  whether  the  propositions 
are  so  wanting  in  substance  as  not  to  re- 
quire further  argument.    Rule  6,  paragraph 


6.    We  are  of  the  opinion  that»  as  to  both 
propositions,  an  affirmative  answer  is  re- 
quired.   We  say  this  because  as  to  the  first 
it  is  apparent  that  there  is  no  ground  upon 
which  to  rest  the  assertion  that  there  was 
no  tendency  of  proof  whatever  on  the  sub- 
jects stated,  but,  to  the  contrary,  the  record 
makes  it  clear,  and  the  arguments  in  sup- 
port of  the  proposition  demonstrate,  that  it 
alone  involves  a  mere  dispute  concerning 
the  weight  of  conflicting  tendencies  of  proof. 
And  the  same  conclusion  is  necessary  as  to 
the  second,  because  in  substance  and  effect 
the  want  of  merit  in  that  proposition  has 
by   necessary   intendment  been   so  conclu- 
sively established  by  the  previous  decisions 
of  this  court  concerning  the  exclusive  opera- 
tion and  effect  of  the  employers'  liability 
act  over  the  subject  with  which  it  deals  as 
to  exclude  all  ground  for  the  contention 
which  the  proposition  makes.    Second  Em- 
ployers' Liability  Cases    (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  63-66, 
66  L.  ed.  327,  347,  348,  38  LJLA.(N.S.) 
44,  32  Sup.  Ct.  Rep.   169,  1  N.  C.  C.  A. 
875;   Michigan  C.  R.  Co.  v.  Vreeland,  227 
U,  S.  69,  66,  67,  67  L.  ed.  417,  419,  420, 
33   Sup.   Ct.   Rep.   192,  Ann.   Cas.   1914C, 
176;  St.  Louis,  I.  M.  &  S.  R,  Co.  v.  Craft, 
237  U.  S.  648,  655,  59  L.  ed.  1160,  1162,  86 
Sup.  Ct.  Rep.  704. 
Affirmed. 


(m  u.  8.  US) 

MORRIS  CANAL  ft  BANKING  COMPANY 
and  Lehigh  Valley  Railroad  Company, 
Plffs.  in  Arr., 

▼. 

DAVID  BAIRD,  Stephen  J.  Meeker,  Theo- 
dore  Strong,  and  Eckard  P.  Budd,  State 
Board  of  Assessors  of  the  State  of  New 
Jersey,  and  J.  Willard  Morgan.  Comp- 
troUer  of  Said  State. 

Taxation   «s»247— TAZEa-EzEicFTion  — 

Tbahsfbb  of  Iioiunity. 

Any  contract  exemption  from  taxa- 
tion which  may  have  been  created  by  a  pro- 
vision in  the  charter  of  a  canal  and  bank- 
ing  company  which  limits  the  exemption 
thereby  granted  to  such  property  "as  is 
possessed,  occupied,  and  used  by  the  said 
company  for  the  actual  and  necessary  pur- 
poses of  said  canal  navigation"  did  not 
pass  to  its  grantee  and  lessee  in  favor  of 
which  the  canal  company  exercised  the  right 
given  to  it  by  New  Jersey  act  of  March  14, 
1871,  to  lease  "the  canal  of  said  company 
or  any  part  thereof,  with  all  or  any  of  its 
boats,  property,  works,  appurtenances,  and 
franchises." 

[Ed.    Note.— For    other    eases,    lee    Tazatlon. 
Cent  Dig.  H  826-830;    Dec  ]wj  «=5>247.1^^ 

[No.  1.] 
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M0BBI8  CANAL  &  B.  00.  t.  BAIBD. 


Argued  October  21.  1916.    Decided  Koyan- 
ber  15,  1916. 

IN  ERROR  of  the  Court  of  Errors  mnd 
Appeals  of  the  State  of  New  Jersey  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Supreme  Court  of  that  state, 
sustaining  on  certiorari  a  tax  levied  by  the 
state  board  of  assessors  on  canal  property 
and  appurtenances.    Affirmed. 

See  same  case  below,  76  N.  J.  L.  627,  71 
Atl.  328. 

The  facts  are  stated  in  the  opinion. 

Mr.  Gilbert  Collins  for  plaintiffs  in  er- 
ror. 

Mr.  Robert  H.  McOarter  and  Mr.  Ed- 
mund Wilson,  Attorney  General  of  New  Jer- 
wfj,  lor  defendants  in  error. 

M 

*    *Mr.  Justice  McReynolds   delivered  the 
opinion  of  the  court: 

The  court  of  errors  and  appeals  of  New 
Jersey  sustained  a  tax  for  the  year  1906, 
levied  by  the  state  board  of  assessors,  under 
the  railroad  and  canal  tax  act  of  1884  and 
^  supplements  thereto,  upon  the  canal  and  ap- 
«  purtenanees    leased   by   the   Morris   Canal 
•  k  Banking  •Company  to  the   Lehigh   Val- 
ley   Railroad.       76    N.     J.     L.     627,     71 
Atl.    328.      Plaintiffs    in   error   claim    the 
charter  of  the  lessor  company  exempts  the 
assessed    property    from   taxation,   and    to 
subject  it  to  the  charge  in  question  would 
impair  the  obligation  of  that  contract  con- 
trary to  the  provisions  of  article  I.,  §  10, 
Federal  Constitution. 

The  Morris  Canal  &  Banking  Company 
was  incorporated  by  a  special  act  of  the  New 
Jersey  l^islature,  passed  in  1824,  for  the 
purpose  of  constructing  a  canal  across  the 
state.  This  statute  expressly  declared  that 
"said  canal  when  completed  shall  forever 
thereafter  be  esteemed  a  public  highway," 
gave  the  state  the  right  to  purchase  it  aft- 
er ninety-nine  years  at  a  fair  valuation,  and 
specified  that  it  should  become  the  sole 
property  of  the  state  after  one  hundred 
and  forty-nine  years;  but  no  power  was 
granted  the  corporation  either  to  sell  or 
lease  its  works.    Section  4  provides: 

'^o  state,  county,  township,  or  other 
public  assessments,  taxes  or  charges  what- 
soever shall  at  any  time  be  laid  or  imposed 
upon  the  said  canal  company,  or  upon  the 
stocks  and  estates  which  may  become  vested 
in  them  under  this  act;  but  this  exemption 
shall  not  extend  to  any  other  estate  or  prop- 
erty of  the  company  than  such  as  is  pos- 
sessed, occupied  and  used  by  the  said  com- 
pany for  the  actual  and  necessary  purposes 
of  said  canal  navigation  under  this  act,  ac- 
cording to  the  true  intent  and  meaning 
thereof;    .    .    .** 


An  act  approved  March  14, 1871*  amwided 
the  original  charter  as  follows  s 

"It  shall  and  may  be  lawful  for  the  Morris 
Canal  &  Banking  Company,  by  and  with  the 
consent  of  a  majority  in  interest  of  them, 
stockholders  of  the  said  company,  expressed  5 
in  writing  and  duly  authenticated  by  affida-  *' 
vit,^and  filed  in  the  office  of  the  secretary 
of  state,  to  lease  the  canal  of  said  company, 
or  any  part  thereof,  with  all  or  any  of  its 
boats,  property,  works,  appurtenances  and 
franchises,  to  any  person  or  persons,  or  cor- 
poration, either  perpetually  or  for  such- 
shorter  time,  and  upon  such  rents  and  agree- 
ments, as  may  be  agreed  upon  between  the 
said  contracting  parties,  and  it  shall  be 
lawful  for  the  lessee  or  lessees  in  said  lease 
to  use  and  enjoy  the  said  property  and  fran- 
chises so  demised,  for  the  term  in  said  lease- 
mentioned." 

By  indenture  dated  May  4, 1871,  the  canal 
company  undertook  to  let  and  demise  to  the 
Lehigh  Valley  Railroad  its  entire  canal  and 
navigation  works,  together  with  all  corpo- 
rate franchises,  righis  and  privUegeBf  other 
than  that  of  being  a  corporation,  to  have  and 
to  hold  unto  the  lessee,  its  successors  and  as- 
signs, perpetually.  (The  words  "rights  and 
privileges"  are  not  contained  in  the  amend- 
ment to  the  charter. )  Likewise  it  bargained 
and  sold  to  the  railroad  all  of  its  cars,. 
trucks,  boats,  etc.,  and  movable  property  of 
every  kind  and  description  except  certain 
records  and  specified  articles. 

Admitting  tiiat  the  provision  in  the  char- 
ter of  1824,  granting  exemption  from  taza^ 
tion,  eonstituted  a  valid  contract  which  sub- 
sequent legislation  could  not  impair,  the 
state  maintains  that  it  ceased  to  apply  after 
the  lease  and  sale  to  the  railroad,  and  the 
property  in  question  then  became  subject  to 


The  doctrine  essential  to  the  solution  of 
the  question  in  issue  was  lucidly  stated  and 
the  pertinent  authorities  cited  in  Rochester 
R.  Co.  y.  Rochester,  206  U.  S.  236,  61  L.  ed. 
784,  27  Sup.  Ct.  Rep.  469,  Mr.  Justice  Moody 
delivering  the  opinion.  Speaking  in  respect 
of  the  transfer  of  an  inununity  from  the  ex- 
ercise of  governmental  power  granted  by 
contract,  he  declared  (p.  247) : 

"Although  the  obligations  of  such  a  otm-^ 
tract  are  protected  by  the  Federal  Constita-  h> 
tion  from  impairment  byHhe  state,  the  con-  * 
tract  itself  is  not  property  which,  as  such, 
can  be  transferred  by  the  owner  to  another, 
because,  being  personal  to  him  with  whom 
it  was  made,  it  is  incapable  of  assignment. 
The  person  with  whom  the  contract  is  made 
by  the  state  may  continue  to  enjoy  its  bene- 
fits unmolested  as  long  as  he  chooses,  but 
there  his  rights  end,  and  he  cannot  by  any 
form  of  conveyance  transmit  the  contract 
or  its  benefits,  to  a  successor.    .    .    .    But 
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the  state,  by  virtue  of  the  same  power  which 
created  the  original  contract  of  exemption, 
may  either  by  the  same  law,  or  by  subse- 
quent laws,  authorize  or  direct  the  transfer 
of  the  exemption  to  a  successor  in  title.  In 
that  case  the  exemption  is  taken  not  by  rea- 
son of  the  inherent  right  of  the  original 
holder  to  assign  it,  but  by  the  action  of  the 
state  in  authorizing  or  directing  its  transfer. 
As  in  determining  whether  a  contract  of 
exemption  from  a  governmental  power  was 
granted,  so  in  determining  whether  its  trans- 
fer to  another  was  authorized  or  directed, 
every  doubt  is  resolved  in  favor  of  the  con- 
tinuance of  the  governmental  power,  and 
clear  and  unmistakable  evidence  of  the  in- 
tent to  part  with  it  is  required." 
And,  after  a  review  of  former  opinions,  the 
conclubion  was  reached  that  a  transfer,  un- 
der legislative  authority,  of  "the  estate,  prop- 
erty, rights,  privileges,  and  franchises"  of 
one  corporation  to  another,  did  not  vest  in 
the  latter  the  freedom  from  exercise  of 
governmental  power  which  the  former  en- 
joyed under  its  charter. 

The  results  in  Wright  v.  Central  of  (Geor- 
gia R.  Co.  236  U.  8. 674, 50  L.  ed.  781,  35  Sup. 
Ct  Rep.  471,  and  Wright  v.  Louisville  &  N. 
R.  Co.  236  U.  S.  687,  690,  59  L.  ed.  788,  792, 
35  Sup.  Ct.  Rep,  475,  were  based  upon  the 
original  charters,  which  were  interpreted  as 
contemplating  and  permitting  subsequent 
transfers  without  subjecting  the  fee  to  taxa- 
tion. Neither  of  these  cases  modifies  the 
principles  announced  and  applied  in  the 
opinion  quoted  from  above;  it  is  referred  to 
^  with  approval  in  the  latter  of  them. 
JJ  By  express  terms  the  charter  of  the  Mor- 
•  ris  Canal  &*Banking  Company  limited  the 
exemption  from  taxation  to  such  property 
"as  is  possessed,  occupied  and  used  by  the 
said  company  for  the  actual  and  necessary 
purposes  of  said  canal  navigation."  This 
language  must  be  strictly  construed  under 
the  settled  rule,  notwithstanding  the  rights 
of  purchase  and  ownership  secured  by  the 
state,  the  supposed  value  of  which,  it  is 
elaimed,  was  so  unusual  that  a  more  liberal 
interpretation  should  be  adopted.  After 
transfer  to  the  railroad  the  assessed  prop- 
erty was  not  possessed,  occupied,  or  used  by 
the  canal  company;  and  the  exemption, 
therefore,  no  longer  applied,  unless  some  leg- 
islation plainly  authorized  or  directed  its 
transfer. 

Only  the  act  of  March  14,  1871,  can  be 
relied  upon  to  show  such  authorization  or 
direction.  But  this  merely  permitted  the 
lease  of  "the  canal  of  said  company,  or  any 
part  thereof,  with  all  or  any  of  its  boats, 
property,  works,  appurtenances  and  fran- 
chises;" and,  as  clearly  pointed  out  in  the 
Rochester  Case,  an  exemption  from  taxation 
does  not  pass  under  a  valid  lease  or  sale  of  ' 


corporate  property  togetbsr  with  appuri^ 
nances  and  franchises. 

We  find  no  error  in  the  judgment  of  the 
court  below,  and  it  is  accordingly  affirmed. 


(239  U.  8.  181) 

GLENWOOD    LIGHT    &    WATER    COM- 
PANY, Appt., 

V. 

MUTUAL  UGHT,  HEAT,  &  POWER  COM- 
PANY. 

COT7BT8    ^=»328— AlCOUIlT    TS    DXBFUIB    * 

NUI8A.NCB. 

The  value  of  complainant's  asserted 
ri^ht  to  maintain  and  operate  its  eleo- 
trie  light  and  power  plant,  and  to  con- 
duct ito  business  free  from  wrongful  inter- 
ference by  defendant,  a  rival  company, 
rather  than  the  cost  of  the  removal  of  de- 
fendant's poles  and  wires  where  they  con- 
flict or  interfere  with  those  of  complainant, 
and  their  replacement  in  such  position  as  to 
avoid  the  interference,  is  the  test  by  which 
to  determine  whether  the  amount  in  dis- 
pute is  sufficient  to  support  the  jurisdiction 
of  a  Federal  district  court  of  a  suit  In 
which  the  complainant  prays  for  an  in- 
jimction  to  restrain  defendant  from  main- 
taining its  poles  and  wires  on  the  same  side 
of  the  streets  as  that  occupied  by  complain- 
ant's poles  and  wires,  and  in  such  proxmiity 
as  to  injure  or  endanger  the  property  of 
complainant  and  its  customers,  and  the 
safety  and  lives  of  complainant's  customers 
and  employees,  and  also  asks  for  general 
relief. 

[Ed.  Note.— For  other  easosp  wm  Oovrl%  Osnt 
Dig.  ii  890-896;    Deo.  Dig.  «s»Sa.] 

[No.  38.] 

Submitted  October  29,  1015.    Decided  No- 
vember 15,  1915. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  decree  dismissing,  for  want 
of  jurisdiction,  the  bill  in  a  suit  by  an  eleo- 
tric  light  and  power  company  to  restrain 
a  rival  company  from  interfering  with  the 
former's  business.  Reversed  and  ronanded 
for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  S.  Thomas,  George  Ii, 
Nye,  and  William  P.  Malbum  for  appellant 

Mr.  John  T.  Barnett  for  appellee.  m 

*Mr.  Justice  Pitney  delivered  the  opinion  * 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the  dio- 
trict  court,  dismissing  a  bill  of  complaint 
for  want  of  jurisdiction;  the  jurisdiction 
having  been  invoked  upon  the  ground  that 
the  suit  was  between  citizens  of  different 
states,  and  that  the  matter  in  controversy 
exceeded  the  sum  or  value  of  $3,000  (Judi- 
cial Code,  I  24,  act  of  March  3,  1011,  36 
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Stat,  at  L.  1087, 1091,  chap.  231,  Comp.  Stat. 
1913,  §§  968,  991).  The  bill,  besides  the 
requisite  averments  as  to  the  citizenship 
of  tlie  parties,  alleges  in  substance  that 
complainant  is  the  owner  by  assignment  of  a 
franchise  granted  in  the  year  1887  by  the 
town  of  Glen  wood  Springs,  in  the  state  of 
Colorado,  and  subsequently  renewed,  en- 
titling complainant  to  erect  and  maintain 
a  plant  for  the  purpose  of  supplying  the 
town  and  its  inhabitants  with  electric  light 
and  power;  that  complainant  and  its  prede- 
cessors, prior  to  1911,  constructed  an  elec- 
tric light  and  power  system,  and  erected 
poles  and  wires  in  the  alleys  of  the  town,  in 
the  manner  provided  for  in  the  ordinance, 
and  complainant  has  continued  to  carry  on 
its  business  and  supply  electric  current  to 
the  town  and  its  inhabitants,  and  still  con- 
tinues to  maintain  its  poles  and  wires  in 
the  streets  and  alleys  of  the  town;  that  in 
^  April,  1911,  the  town  attempted  to  grant  to 
M  defendant  the  right  to  erect  a  plant  and 
•  construct^ik  system  for  furnishing  the  town 
and  its  inhabitants  with  electric  current, 
and  defendant  commenced  the  construction 
of  a  plant,  and  began  to  furnish  light  to 
the  town  on  or  about  October  1st,  1912, 
sinee  which  date  its  wires  have  been  used 
for  carrying  electric  current  for  the  pur- 
pose of  lighting  the  town  and  furnishing 
light  to  some  of  its  inhabitants;  that  com- 
plainant's poles  were  erected,  so  far  as 
practicable,  in  the  alleys  of  the  town,  as 
was  provided  in  its  ordinance,  and  its  wires 
were  strung  on  those  poles  and  connected 
with  the  premises  of  its  customers  in  ac- 
cordance with  the  terms  of  the  franchise 
and  the  regulations  of  the  town;  that  de- 
fendant has  erected  its  poles  and  strung  its 
wires  principally  in  the  alleys  of  the  town, 
and  particularly  in  the  alleys  occupied  by 
the  poles  and  wires  of  complainant,  and  for 
the  most  part  upon  the  same  side  of  the 
alleys  used  and  occupied  by  the  poles  and 
wires  of  complainant,  for  the  purpose 
and  with  the  intent  of  interfering  with  and 
harassing  complainant;  that  complainant's 
poles  are  of  the  size  usually  employed  in 
towns  and  cities  approximating  the  size 
of  Glenwood  Springs,  but  that  defendant's 
poles  are  about  six  feet  shorter,  and  on 
aecount  of  the  narrowness  of  the  alleys 
have  been  set  on  practically  the  same  line 
M  complainant's  poles,  so  that  defendant's 
eross-arms  and  wires  are  brought  immedi- 
ately below  and  in  close  proximity  to 
eomplainant's  wires,  so  as  to  make  the  main- 
tenance and  operation  of  its  wires  by  com- 
plainant exceedingly  difficult,  as  well  ajs 
dangerous  to  the  property  of  complainant 
and  its  customers,  owing  to  the  probability 
of  damage  by  fire  caused  by  short  circuits, 
and  dangerous  to  the  safety  and  lives  of ' 


complainant's  customers  and  of  its  linemen 
and  other  employees  who,  in  the  discharge 
of  their  duties,  are  required  to  climb  its 
poles;  that,  because  of  this,  complainant 
is  and  constantly  will  be  threatened,  so 
long  as  defendant  maintains  its  poles  and 
wires  as  aforesaid,  with  liability  in  case 
of  injuries  to  persons  and  property  caused  j 
by  the  maintenance  of  defendant's  wires  h 
*and  electric  current  in  close  proximity  to* 
the  wires  and  current  of  complainant;  that 
complainant's  business  is  increasing,  and 
more  wires  are  being  constantly  required 
to  supply  the  wants  of  its  customers,  and 
this  will  require  the  setting  of  cross  bars 
on  the  poles  of  complainant  below  the  cross 
bars  now  in  use,  whereby  the  wires  of  com- 
plainant  will  be  brought  closer  to  defend- 
ant's wires  than  they  are  at  present,  and 
thereby  the  danger  and  expense  and  the 
probability  of  injuries  to  complainant  and 
its  employees  and  customers  will  be  greatly 
increased;  and  that  by  reason  of  the  pre- 
mises complainant  is  and  will  be  subjected 
to  numerous  liabilities  and  actions  at  law 
for  damages  arising  out  of  the  conditions 
created  by  defendant's  acts;  that  the  value 
of  complainant's  plant  is  $150,000,  and  the 
damage  caused  to  complainant  and  its  busi- 
ness and  property  and  to  its  right  to  main- 
tain its  poles  and  wires  without  interfer- 
ence or  injury  in  the  alleys  and  streets  of 
the  town  of  Glenwood  Springs,  where  the 
poles  and  wires  of  defendant  have  been 
placed  in  close  proximity  to  complainant's 
poles  and  wires,  is  largely  in  excess  of  the 
sum  of  $3,000. 

The  prayer  is  for  an  injunction  to  re- 
strain defendant  from  maintaining  its  poles 
and  wires  on  the  same  side  of  the  alleys 
and  streets  as  those  occupied  by  complain- 
ant's poles  and  wires,  or  in  such  proximity 
as  to  injure  or  endanger  the  property  of 
complainant  and  its  customers  and  the  safe- 
ty and  lives  of  complainant's  customers  and 
employees,  and  for  general  relief. 

The   answer   denies,  generally   and   spe- 
cifically, the  essential  facts  set  up  in  the 
bill;  denies  that  the  matter  in  controversy 
exceeds  in  value  the  sum  of  $3,000;  denies 
that  the  value  of  complainant's  plant  is  as 
much  as  $150,000;   alleges  that  its  value 
does  not  exceed  $25,000;   denies  that  the 
damage  caused  by  defendant  to  complain- 
ant or  its  business  or  property  is  in  excess  lo 
of  $3,000;  and  allies  that  the  cost  of  theS 
removal  of  all  the  poles  and  wires  of*de-* 
fendant  claimed  to  be  in  dangerous  or  ob- 
jectionable proximity  to  complainant's  poles 
and  wires  would  not  exceed  $500. 

Upon  the  final  hearing,  the  court,  after 
argument,  held  that  the  jurisdictional 
amount  was  fixed  by  the  cost  to  defendant 
of   removing   its   poles  and  wires   in   the 
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•treetB  and  alleys  where  thej  conflicted  or 
interfered  with  the  poles  and  wires  of  com- 
plainant, and  replacing  defendant's  poles 
and  wires  in  such  position  as  to  avoid  con- 
flict and  interference.  Thereupon  testimony 
was  introduced  for  the  purpose  of  deter- 
mining whether  such  cost  would  exceed  the 
sum  of  $3,000,  and  the  court,  having  de- 
termined that  under  the  evidence  it  would 
not  exceed  that  amount  (which  complain- 
ant conceded),  dismissed  the  bill  for  want 
of  jurisdiction,  although  complainant  con- 
tended that  such  method  was  not  the  proper 
method  of  determining  the  jurisdictional 
amount. 

The  case  comes  here  under  §  238,  Judicial 
Code  [3d  Stat,  at  L.  1157,  chap.  231,  U.  S. 
Comp.  Stat.  1913,  §  1215],  the  question  of 
jurisdiction  being  certified. 

We  are  unable  to  discern  any  sufficient 
ground  for  taking  this  case  out  of  the  rule 
applicable  generally  to  suits  for  injunction 
to  restrain  a  nuisance,  a  continuing  tres- 
pass, or  the  like,  viz,,  that  the  jurisdictional 
amount  is  to  be  tested  by  the  value  of  the 
object  to  be  gained  by  complainant.  The 
object  of  the  present  suit  is  not  only  the 
abatement  of  the  nuisance,  but  (under  the 
prayer  for  general  relief)  the  prevention 
of  any  recurrence  of  the  like  nuisance  in 
the  future.  In  Mississippi  &  M.  R.  Co.  ▼. 
Ward,  2  Black,  492,  17  L.  ed.  311,  314,  it 
was  said:  "The  want  of  a  sufficient 
amount  of  damage  having  been  sustained 
to  give  the  Federal  courts  jurisdiction 
will  not  defeat  the  remedy,  as  the  re- 
moval of  the  obstruction  is  the  matter 
of  controversy,  and  the  value  of  the 
object  must  govern."  The  same  rule  has 
been  appleid  in  numerous  cases,  and  under 
varying  circumstances.  Scott  v.  Donald, 
«  165  U.  8.  107,  115,  41  L.  ed.  648,  654,  17 
3  Sup.  Ct.  Rep.  262;  McNeill  v.  Southern  R. 
-  Co.  202  U.  S.  643,*558,  50  L.  ed.  1142,  1147, 
26  Sup.  Ct.  Rep.  722;  Hunt  v.  New  York 
Cotton  Exch.  205  U.  S.  322,  336,  51  L.  ed. 
821,  826,  27  Sup.  Ct.  Rep.  529;  Bitterman 
▼.  Louisville  &  N.  R.  Co.  207  U.  S.  205,  225, 
52  L.  ed.  171,  183,  28  Sup.  Ct.  Rep.  91,  12 
Ann.  Gas.  693;  Berryman  v.  Whitman  Col- 
lege, 222  U.  S.  334,  345,  56  L.  ed.  225,  228, 
32  Sup.  Ct.  Rep.  147. 

The  district  court  erred  in  testing  the 
jurisdiction  by  the  amount  that  it  would 
cost  defendant  to  remove  its  poles  and  wires 
where  they  conflict  or  interfere  with  those 
of  complainant,  and  replacing  them  in  such 
a  position  as  to  avoid  the  interference. 
Complainant  sets  up  a  right  to  maintain 
and  operate  its  plant  and  conduct  its  busi- 
ness free  from  wrongful  interference  by  de- 
fendant, lliis  right  is  alleged  to  be  of  a 
value  in  excess  of  the  jurisdictional  amount, 
and  at  the  hearing  no  question  seems  to 


have  been  made  but  that  it  has  such  value. 
The  relief  sought  is  the  protection  of  that 
right,  now  and  in  the  future,  and  the  valus 
of  that  protection  is  determinative  of  the 
jurisdiction. 

Decree  reversed,  and  the  cause  remanded 
for  further  proceedings  in  aocordamse  witk 
this  opinion. 


ao  u.  a.  U7) 

UNITED  STATES,  PUT.  in  Err., 

V. 

JOE  FREEMAN. 

Gbdcinal  Law  ^s»97  —  Pbopbb  Distbict 
FOB  Sniiv- CoNTiNuiNO  AcT  —  Shippino 
Intoxigattno  Liquors  —  "Offbnsb  Bb« 
ouN  IN  Onb  Distbiot  and  Completbd 
IN  Anotheb." 

The  offense  denounced  by  the  Federal 
Criminal  Code,  {  240,t  as  the  shipping  of  in* 
tozicatins  liquors  or  causing  them  to  be 
shipped  tTom  one  state  to  another,  or  from 
a  foreign  country  into  any  state,  in  packages 
not  labeled  with  the  name  of  the  consignee 
and  the  nature  and  quality  of  the  contents, 
is  cognizable  in  the  Federal  district  in  which 
the  place  of  destination  is  situated,  as  well 
as  in  the  district  in  which  the  packages  were 
delivered  to  the  carrier,  the  offense  being  one 
which  was  begun  in  the  one  district  and  com- 
pleted in  the  other,  within  the  meaning  of 
the  Judicial  Code,  §  42, ft  providing  for  the 
punishment  of  such  offenses  in  either  district. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  ii  177-189,  191;    Dec.  Dig.  ^s>97.] 

[No.  481.] 

Argued  October  21,  1916.    Decided  Novem- 
ber 15,  1915. 

IN  ERROR  to  the  District  Court  of  the 
United  SUtes  for  the  District  of  Kansae 
to  review  a  judgment  quashing  an  indiet- 
ment  charging  the  shipping  of  intoxicating 
liquor  in  interstate  commerce  in  unlabeled 
packages.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Warren  lor 
plaintiff  in  error. 

No  appearance  for  defendant  in 


3 


*Mr.  Justice  Van  Devanter  delivered  the* 
opinion  of  the  court: 

This  is  an  indictment  under  |  240  of  th* 
Criminal  Code  making  it  a  punishable  of- 
fense knowingly  to  "ship  or  cause  to  be 
shipped  from  one  state,  .  .  .  into  any 
other  state,  ...  or  from  any  foreign 
country  into  any  state,  ..."  any  padc- 
a^e  of  or  containing  intoxicating  liquor 
of  any  kind,  "unless  such  package  be  so 
labeled  on  the  outside  cover  as  to  plainly 
show  the  name  of  the  consignee,  the  nature 
of  its  contents,  and  the  quantity  contained 
'  therein."     [35  Stat,  at  L.  1137,  chap.  321, 


^==>For  other  cases  see  name  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Inilfcxes 
t  Act  March  4.  1909,  c.  821.  35  Stat.  1137  (Comp.  St.  191S,  i  10410). 
tt  Act  March  3.  Itfii,  c.  231,  36  SUt.  1100  (Comp.  BL  1913.  |  1024). 
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Comp.  8Ut  191S,  I  10,410.]  The  Indlei- 
ment  was  returned  In  the  dittrict  of  Kaum 
•nd  chaiges  the  defendant  with  riolating 
the  statute  bj  knowingly  shipping  and  caus- 
ing to  be  shipped  from  Joplin,  Missouri,  in- 
to Cherokee  county,  Kansas,  six  unla.beled 
trunks  sererally  containing  from  12  to  16 
gallons  of  intoxicating  liquor.  By  a  mo- 
tion to  quash  and  a  demurrer  it  was  object- 
ed that  the  offense  denounced  by  the  statute 
is  complete  when  the  package  is  ddivered 
to  the  carrier  for  shipment,  and  therefore 
that  the  offense  charged  was  not  cognisable 
la  the  district  of  Kansas,  but  only  in  the 
western  district  of  Missouri.  Acceding  to 
this  construction  of  the  statute^  the  district 
court  sustained  the  motion  to  quash  and 
othe  demurrer,  and  entered  a  Judgment  dis- 
JJ  charging  the  defendant.  The  goTcmment 
*  brings  the  case  here  under  the^criminal  ap- 
peals act,  chap.  2564,  34  Stat,  at  L.  1246^ 
Oomp.  But.  1013,  f  1704. 

As  usually  understood,  to  ship  a  package 
from  one  state  into  another,  or  from  a  for- 
eign country  mio  a  state,  is  to  accomplish 
its  transportation  from  the  one  into  the 
other  by  a  common  carrier,  and  is  essen- 
tially a  oontinuing  act  whose  performance 
la  begun  when  the  package  Is  delivered  to 
the  carrier,  and  is  completed  when  it  reaches 
its  destination.  We  think  it  is  to  such  an 
aet  that  the  statute  refers.  To  reach  a  dif- 
ferent conclusion  the  word  "ship"  must  be 
read  as  if  it  were  "deliyer  for  shipment." 
No  doubt  it  sometimes  has  that  meaning, 
but  it  plainly  is  not  so  used  in  this  in- 
stance. The  statute  deals  with  shipping 
liquor  from  a  foreign  country  into  a  state, 
as  well  as  with  shipping  it  from  one  state 
Into  another  state.  It  puts  both  upon  the 
same  plane  and  makes  them  equally  crim- 
inal. Whatever  marks  the  completion  of 
the  offense  in  one  likewise  marks  it  in  the 
other.  If  it  be  the  delivery  to  the  carrier 
In  the  case  of  interstate  shipments,  it  equal- 
ly is  this  delivery  in  the  case  of  shipments 
from  a  foreign  country.  And  yet  all  will 
concede  that  Congress  did  not  intend  to 
do  anything  so  obviously  futile  as  to  de- 
nounce as  criminal  an  act  wholly  done  in 
a  foreign  country,  such  as  is  the  delivery 
to  the  carrier  where  the  shipment  is  from 
a  foreign  country  into  a  state.  So,  if  its 
words  permit,  as  we  think  they  do,  the 
statute  must  be  given  a  construction  which 
will  cause  it  to  reach  both  classes  of  ship- 
ments, and  thereby  to  accomplish  the  pur- 
pose of  its  enactment.  United  States  ▼. 
Chavez,  228  U.  S.  525,  57  L.  ed.  950,  33 
Sup.  Ct.  Rep.  695.  This,  we  think,  requires 
that  it  be  construed  as  referring  to  the 
continuing  act  before  indicated  whereby  the 
transportation  into  a  state  is  accomplished, 
whether  the  package  comes  from  another 


state  or  from  a  fordgn  countrj.    !■  tbiB 
view  the  completion  of  the  offense  win  al- 
ways be  within  a  jurisdictioa  where  thc^ 
statute  can  be  enforced.  S 

*The  district  court  rightly  recognized  that^* 
under  Judicial  Code,  |  42  [30  Stet  at  L. 
1100,  ehap.  231,  Comp.  Stat  1913,  |  1024^ 
formerly  Rev.  Stat.  |  731,  the  offense 
charged  was  cognizable  in  the  district  of 
Kansas,  as  well  as  in  the  western  distrlel 
of  Missouri^  If  the  place  to  which  the  padB- 
ages  were  transported  was  the  place  of  tho 
oompletion  of  the  offense.  Therefore 
ing  need  be  said  upon  that  point 
Judgment  reversed. 


(»t  U.  8.  M) 
SOUTHERK  RAILWAY  CX>MPANT,  PUL 
In  Error., 

V. 

SAMUEL  J.  GAMPBELU 


Oakbtem  «=s>254— MmBAQB  Books— Oo«« 

DITZON— FOBIVITUBE. 

The  preeentation  of  a  mUesge  book  or 
mileage  exchange  tioket  by  the  oriiinal  pur- 
chaser for  the  transportation  of  another 
person  who  Is  accompanying  him  ca  tho 
journey  does  not  Justify  a  forfeiture  of 
the  mfleage  book  under  a  tariff  rule  whidh 
provides  for  such  forfeiture  if  a  mileage 
book  or  ticket  "be  presented  to  an  agent  or 
conductor  by  any  other  than  the  original 
purchaser." 

[Bd.  Note.— For  other  easeSi  bm  Carriers,  Ctait 
Dig.  »  1020-1026;    Dti.  Dig.  «s>254.] 

[No.  53.] 

Argued  November  4,   1916.     Decided  Ho> 
15,  1916. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  for  Greenville 
Coimty,  In  that  state.  In  favor  of  plaintiff 
in  an  action  to  recover  damages  from  a 
carrier  for  the  alleged  wrongful  forfeiture 
of  plaintiff's  mileage  book.    Affirmed. 

See  same  ease  below,  94  8.  a  96,  77  8. 
E.  746. 

The  facts  are  stated  In  the  opinion. 

Messrs.  John  K.  GraTCC  and  K  E.  Jef- 
fries for  plaintiff  in  error. 

Messrs.  John  G.  Capers  and  WlUicM 
G.  Sirrine  for  defendant  in  error. 

8 
^  Mr.  Justice  HngbAC  delivered  the  opfai-  • 
ion  of  the  court: 

This  suit  was  brought  by  Samuel  J.  Camp- 
bell against  the  Southern  Railway  Company 
to  recover  damages  for  the  wrongful  for- 
feiture of  the  plaintilTs  mileage  book.  The 
company  sought  to  justify  the  forfeiture  ms- 
der  its  tariff  regulations,  which  had  bcia 


4fis»Vw  other  cases  see  same  topic  A  KBY-NUMBBR  in  ell  Key-Numbered  Digests  a  Indexes 
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daly  filed  with  the  Interstate  Commerce 
Commission.  The  defense  was  overruled  by 
the  state  court.  94  S.  C.  95,  77  S.  E.  746. 
The  admitted  facts  are  these:  On  No- 
vember 20,  1910,  Mr.  Campbell,  being  the 
owner  of  a  thousand-mile  coupon  book,  or 
mileage  book,  purchased  another  mileage 
book  of  the  same  sort  from  the  agent  of 
the  Southern  Railway  Company  at  Greens- 
boro, North  Carolina,  and  thereupon  pre- 
sented both  books  to  the  agent  of  the  com- 
pany and  obtained,  in  exchange  for  coupons, 
two  "mileage  exchange  tickets"  to  Green- 
ville, South  Carolina.  With  these  tickets 
he  and  his  wife  traveled  to  Greenville,  the 
tickets  being  accepted  by  one  of  the  com- 
pany's collectors.  A  few  days  later  he  pre- 
sented his  mileage  books  to  the  agent  of 
the  company  at  Greenville  and  obtained,  for 
the  proper  number  of  coupons,  two  ex- 
change tickets  to  Greensboro.  When  he  pre- 
sented these  tickets  for  the  transportation 
of  himself  and  his  wife,  the  ticket  collector 
asked  if  he  had  mileage  books,  and  required 
him  to  produce  them.  Upon  looking  at  the 
books,  the  ticket  collector  returned  one  of 
them  to  Mr.  Campbell,  but  forfeited  the 
other,  which  contained  unused  coupons  for 
600  miles.  The  exchange  ticket,  which  had 
been  issued  for  the  coupons  taken  from  the 
book,  was  also  forfeited,  and  the  ticket  col- 
lector demanded  and  received  payment  in 
cash  of  the  fare  for  the  plaintiff's  wife. 

The  tariff  regulations  and  conditions 
which  related  to  mileage  books,  or  mileage 
tickets,  and  were  filed  with  the  Interstate 
—  Commerce  Commission,  were  as  follows: 
S  "Exchange  requirement. — ^Mileage  cou- 
•  pons  (except  as^noted  below)  will  not  be 
honored  for  passage  on  trains  or  steamers 
or  in  checking  baggage  (except  from  non- 
agency  stations  and  agency  stations  not 
open  for  the  sale  of  tickets),  but  must  be 
presented  at  ticket  office  and  there  ex- 
changed for  continuous  passage  ticket, 
which  continuous  passage  ticket  will  be 
honored  in  checking  baggage  and  for  pas- 
sage when  presented  in  connection  with  the 
mileage  ticket. 

''Non-transferable. — ^If  a  mileage  ticket  or 
ticket  issued  in  exchange  for  coupons  there- 
from be  presented  to  an  agent  or  conductor 
by  any  other  than  the  original  purchaser,  it 
will  not  be  honored,  but  will  be  forfeited, 
and  any  agent  or  conductor  of  any  line 
over  which  it  reads  shall  have  the  right  to 
take  up  and  cancel  such  ticket  or  tickets." 
A  jury  was  waived,  and  the  case  was 
submitted  to  the  trial  judge  upon  a  stipula- 
tion that  if  judgment  went  for  the  plain- 
tiff he  should  recover  the  value  of  the 
mileage  book  ($12)  and  $25  damages.  Judg- 
ment was  entered  accordingly. 
We  are  not  concerned  with  the  reason- 


abloiess  of  the  rale;  that,  If  ehalleng«d» 
would  be  a  question  for  the  Interstate  Com- 
merce Commission.  The  question  now  is 
as  to  the  application  of  the  rule.  Nor  need 
we  consider  the  right  of  the  ticket  collector 
to  demand  payment  for  the  transportation 
of  the  plaintiff's  wife.  The  case,  aa  the 
state  court  said,  turns  upon  the  right  to 
forfeit  the  mileage  book  with  its  unused 
coupons. 

The  condition  expressed  in  the  rule  is 
that  the  mileage  book,  or  mileage  ticket,  as 
it  is  termed,  shall  be  presented  by  the 
original  purchaser.  The  plaintiff  was  the 
original  purchaser  and  presented  it.  The 
company  seeks  to  construe  the  rule  as  if  il 
read  that  the  mileage  book  should  be  for- 
feited if  presented  by  the  original  purchaser 
for  the  transportation  of  a  person  other  ^ 
than  himself.  The  rule  does  not  so  read.c 
It  was  not  made  a  ground  of  forfeitum*that* 
the  original  purchaser  asked  for  more  than 
he  was  entitled  to  get.  For  example,  when 
the  plaintiff  presented  his  books  at  the  sta- 
tion to  procure  tickets  for  himself  and 
wife  in  exchange  for  coupons,  it  could  not 
be  said  that  he  forfeited  either  of  the  books, 
or  both,  because  he  asked  too  much.  He 
was  in  no  different  position  when  he  pro* 
duced  the  books  before  the  conductor,  with 
the  tickets  which  the  company's  agent  had 
given  him  in  exchange  for  coupons.  He  was 
still  the  original  purchaser,  and  the  provi- 
sion for  forfeiture  when  the  mileage  bo€k 
is  presented  by  someone  else  does  not  hit 
the  case. 

We  cannot  say  that  the  state  court  denied 
a  Federal  right  when  it  held  that  railwaj 
company  strictly  to  its  own  terms. 

Judgment  sfi&rmed. 


(29»  U.  8.  108) 

PROVIDENT    SAVINGS    LIFE    ASSUBp 

ANCE  SOCIETY,  Plff.  in  Err., 

▼. 

COMMONWEALTH    OF    KENTUCKY,   by 

H.  M.  Bosworth,  Auditor. 

GouBTS  ^==9394— Erbob  to  Stats  Coubt— 
Federal  Question— Taxation  of  Fob- 
KioN  Corporation— Doing  Business. 
1.  The  question  whether  or  not  a  for- 
eign corporation  was  doing  business  withia 
the  state  at  the  time  to  which  a  privilege 
tax  imposed  upon  it  relates  is  open  for  re- 
view in  the  Federal  Supreme  Court  on  wrH 
of  error  to  the  state  court  in  a  case  in  which 
the  enforcement  of  such  tax  was  unsuccess- 
fully resisted  on  the  ground  that  its  impod- 
tion  was  contrary  to  the  due  process  of  law 
clause  of  U.  S.  Const.,  14th  Amend.,  be- 
cause the  corporation  had  previously  with- 
drawn from  the  state. 

[Bd.  Note.— For  other  eases,  see  Conrta  Gent 
DIE.  i(  1049-1077 ;    Dec.  Dig.  ^=»394.] 
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PBOVIDENT  SAV.  U  ASSUR.  SOC.  T.  JLENTUCKY. 


INSUBANCB  ^5»ld  —  FOBBION  LiFE   INBUB- 

ANGE  Compact— Doing  BusiNEsa 
2.  The  mere  continuance  of  the  obliga- 
tion of  existing  policies  in  a  foreign  life 
insurance  company,  held  by  resident  policy 
holders,  together  with  the  receipt  of  the 
renewal  premiums  upon  these  policies  at 
tho  company's  home  office,  may  not  be 
treated  by  the  state  as  constituting  in  itself 
the  transaction  of  a  local  business,  justify- 
ing the  imposition  under  Ky.  Statw  1906, 
f  4226,  of  an  annual  privilege  tax  upon 
Uie  amount  of  the  premiums  so  received. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Oent  Dig.  S  17 ;    Dec  Dig.  es>16.1 

[No.  328.] 

Argued  October  20  and  21,  1916.    Decided 
November  16,  1916. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a  judg- 
ment of  the  Circuit  Court  of  Franklin  Coun 
tj,  in  tliat  state,  enforcing  a  privilege  tax 
upon  a  nonresident  life  insurance  company. 
Reversed  and  remanded  for  further  pro- 
ceedings. 

See  same  case  below,  on  first  appeal,  166 
Kj.  197,  169  S.  W.  698;  on  second  appeal, 
160  Ky.  16,  169  S.  W.  561. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Marshall  Bullitt, 
Charles  C.  Loefcwood,  Keith  L.  Bullitt,  and 
Clarence  C.  Smith  for  plaintiff  in  error. 

Mr.  John  A.  Judy  and  Mr.  James  Gar- 
■ett.  Attorney  General  of  Kentucky,  for  de- 
-fendant  in  error. 

s 

•  *Mr.  Justice  Hnj^haa  deliyered  the  opin- 
ion of  the  court: 

I.     The  Provident   Savings  Life  Assurance 
S  Society,  a  New  York  corporation,  transact- 

*  ad  business  in  Kentucky  prior  Ho  January 
1,  1907,  and  paid  the  annual  license  tax  of 
2  per  cent  on  premiums.  Ky.  Stat.  §  4226. 
This  suit  was  brought  by  the  common- 
wealth to  recover  the  tax  on  premiums  re- 
ceived in  the  years  1907  to  1911,  inclusive. 
The  company  answered,  denying  liability 
upon  the  groimd  that  on  January  1,  1907, 
it  had  entirely  ceased  to  do  business  in 
Kentucky,  and  that  all  premiums  received 
after  that  date  on  policies  previously  issued 
in  Kentucky  were  received  in  New  York. 

Prior  to  the  amendments  made  in  the 
year  1906,  f  4226  of  the  Kentucky  Statutes 
provided  as  follows: 

"Sec  4226.  Every  life  insurance  com- 
pany, other  than  fraternal  assessment  life 
insurance  companies,  not  organized  under 
the  laws  of  this  state,  but  doing  business 
therein,  shall  on  the  first  day  of  July  in 
each  year,  or  within  thirty  days  thereafter,  i 
return  to  the  auditor  of  public  accounts  for  ' 


deposit  in  the  insurance  department,  a 
statement  under  oath  of  all  premiums  re- 
ceipted for  on  the  face  of  the  policy  for 
original  insurance  and  all  renewal  premi- 
ums received  in  cash  or  otherwise  in  this 
state,  or  out  of  this  state,  on  business 
done  in  this  state  during  the  year  ending 
the  30th  day  of  June  last  preceding,  or 
since  the  last  returns  were  made  and  shall 
at  the  same  time  pay  into  the  state  Treas- 
ury a  tax  of  $2  upon  each  $100  of  said 
premiums  as  ascertained."  Ky.  Stat.  1903 
ed. 

This  section  was  amended  in  1906  by 
making  the  fiscal  year  to  end  on  December 
31  st  instead  of  June  30th,  by  prohibiting 
deductions  for  dividends,  and  by  amplify- 
ing the  description  of  premium  receipts. 
(See  Mutual  Ben.  L.  Ins.  Co.  v.  Com.  128 
Ky.  174,  107  S.  W.  802;  Northwestern  Mut. 
L.  Ins.  Co.  V.  James,  138  Ky.  48,  127  S. 
W.  505.)  The  amended  section  was  as 
follows: 

"Sec.  4226.  Every  life  insurance  company,QQ 
other  than  fraternal  assessment  life  in-^ 
Burance  companies,  not  'organized  under* 
the  laws  of  this  state^  but  doing  business 
therein,  shall,  on  the  first  day  of  January 
in  each  year,  or  within  thirty  days  there- 
after, return  to  the  auditor  of  public 
accounts  for  deposit  in  the  insurance  depart- 
ment a  statement  under  oath  of  all  premi- 
ums receipted  for  on  the  face  of  the  policy 
for  original  insurance  and  all  renewU 
premiums  received  in  cash  or  otherwise  in 
this  state,  or  out  of  this  state,  or  business 
done  in  this  state  during  the  year  ending 
the  31st  day  of  December,  and  no  deduction 
shall  be  made  for  dividends,  or  since  the 
last  returns  were  made,  on  all  premium 
receipts^  which  shall  include  single  premi- 
ums, annuity  premiums,  and  premiums  re- 
ceived for  renewal,  revival  or  reinstatement 
of  policies,  annual  and  periodical  premiums, 
dividends  applied  for  premiums  and  addi- 
tions, and  all  other  premium  payments  re- 
ceived during  the  preceding  year  on  all 
policies  which  have  been  written  in,  or  on, 
the  lives  of  residents  of  this  state,  or  out 
of  this  state  on  business  done  in  this  states 
and  shall  at  the  same  time  pay  into  the 
state  treasury  a  tax  of  $2  upon  each  $100 
of  said  premiums  as  ascertained." 

In  1906,  the  legislature  added  the  fol- 
lowing provision,  which  is  found  in  §  4230a 
of  the  Kentucky  Statutes: 

"Sec.  4230a.  (2)  Any  insurance  company 
that  has  been  authorized  to  transact  busi- 
ness in  this  state  shall  continue  to  make 
the  reports  required  herein  as  long  as  it 
collects  any  premiums  as  provided  for  here- 
in, and  shall  pay  taxes  thereon,  even  after 
it  has  voluntarily  ceased  to  write  insurance 
in  the  state  or  has  withdrawn  therefrom* 
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or  iti  liMoae  impoided  or  rerroked  hj  the 
insoranoe  oommisaioner,  and  for  failure  to 
make  report  of  the  premiums  collected  and 
pay  the  taxes  due  thereon,  shall  be  lined 
9500  for  such  offense.** 

It  does  not  appear  that  the  changes  in 
I  4226  were  involved  in  the  present  con- 
A  troversy,  as  there  was  no  dispute  as  to  the 
2  amount  of  the  premiums  received  in  the 
*  years  ^  question,  or  as  to  deductions.  But 
the  company  insisted  that  f  4230a  was  in- 
valid under  the  contract  clause  of  the  Fed- 
eral Constitution  (art.  L  §  10),  and  also 
that  the  imposition  of  the  tax  on  premiums 
received  after  the  company  had  withdrawn 
from  the  state  was  contrary  to  the  due 
process  clause  of  the  14th  Amendment.  De- 
murrer to  the  answer  was  overruled,  the 
motion  of  the  defendant  that  the  demurrer 
relate  back  to  the  petition  was  sustained, 
and  the  petition  was  dismissed.  Judgment 
to  this  effect  was  reversed  by  the  court 
of  appeals  of  Kentucky  and  the  cause  was 
remanded  with  direction  to  sustain  the  de- 
murrer to  the  answer  and  for  further  pro- 
ceedings consistent  with  the  opinion  of  the 
appellate  court.  155  Ky.  197,  159  S.  W. 
698. 

The  company  then  amended  its  answer, 
renewing  its  constitutional  objections.  En- 
larging the  statement  of  facts,  it  averred 
that  on  January  1,  1907,  it  had  withdrawn 
all  its  agents  from  Kentucky,  had  closed 
all  its  offices,  and  had  ceased  to  solicit  or 
write  insurance,  or  maintain  any  agent,  or 
collect  any  premiums,  within  that  jurisdic- 
tion. On  January  1,  1911,  the  Postal  Life 
Insurance  Company,  a  New  York  corpora- 
tion, had  reinsured  all  the  business  of  the 
defendant.  Between  January  1,  1907,  and 
January  1,  1911,  all  premiimis  paid  to  the 
defendant  upon  policies  theretofore  Issued 
in  Kentucky  were  paid  to  it  at  its  home 
sffiee  in  New  York  city  through  the  mail. 
The  Postal  Life  Insurance  Company  did 
not  have  at  any  time  an  office  or  agents  in 
Kentucky,  or  transact  any  business  in  that 
state,  and  all  premiums  that  it  received 
were  paid  to  it  in  New  York  through  the 


Demurrer  to  the  amended  answer  was 
sustained  and  judgment  was  entered  in 
favor  of  the  commonwealth.  The  court  of 
appeals  affirmed  the  judgment  (160  Ky.  16, 

^169  S.  W.  551)  and  this  writ  of  error  has 

{Ijbeen  sued  out. 

*  *The  court  of  appeals  did  not  put  its 
decision  upon  the  provision  of  %  4230a. 
This  provision,  it  was  said,  was  declaratory 
of  tbie  existing  law,  and  the  company's  ob- 
ligation was  taken  to  be  defined  by  §  4226. 
The  tax  was  a  license  tax  (Northwestern 
Mu*.  L.  Ins.  Co.  V.  James,  138  Ky.  48,  52,  I 
127   B,  W.  505),  payable  annually,  and  by' 


the  express  tenns  of  the  act  was  payable 
by  the  foreign  life  insurance  oorporatka 
"doing  business"  within  the  state.  Both 
parties  agree  that  it  was  imposed  '^or  the 
privilege  of  doing  business  in  Kentucky.* 
The  state  contends  that  it  is  seddng  to  en- 
force an  agreement  which,  by  implication, 
from  the  statutory  provision,  the  company 
must  be  deemed  to  have  made  when  it  en* 
tered  the  state.  But  there  is  no  suggestion 
that  it  had  ever  been  decided  prior  to  this 
litigation  that  the  described  companies  were 
bound  under  §  4226  to  pay  the  annual  tax 
irrespective  of  the  continued  transaction 
of  business  within  the  jurisdiction  during 
the  years  to  which  the  tax  related.  Nor, 
as  we  understand  it,  was  the  statute  so 
construed  in  the  present  ease.  It  is  tms 
that  the  court  stated  in  its  opinion  that  the 
company,  on  being  admitted  to  the  state, 
agreed  to  pay  the  tax  imposed  by  f  4226, 
and  that  the  company  did  not  have  "the 
right  and  power  to  revoke  this  agreement 
as  it  attempted  to  do  the  1st  of  January, 
1907."  But^  immediately  following  this 
statement,  the  court  proceeded  to  hold  with 
an  explicitness  which  does  not  permit  us 
to  doubt  the  basis  of  its  decision  that  the 
company  was  liable  to  the  tax  because  it 
continued,  despite  the  asserted  withdrawal, 
to  do  business  within  the  state  during  the 
period  for  which  the  tax  was  sought  to  be 
collected.  If  the  tax  in  controversy  was 
demanded  by  the  state  and  was  enforced 
upon  the  ground  that  it  was  payable  for  a 
privil^;e  which  the  company  admittedly 
enjoyed  in  prior  years,  it  was  manifestly 
immaterial  to  inquire  whether  or  not  the 
company  was  continuing  to  transact  a  local  ^ 
business  during  the  succeeding  period.  InjJ 
^at  aspect,  the  question  would  be  whether,  • 
with  respect  to  the  alleged  agreement,  the 
decision  could  be  deemed  to  be  one  which 
in  reality  gave  effect  to  the  subsequent  1^ 
islation  (of  1906)  and  involved  the  appli- 
cation of  the  contract  clause.  If,  however, 
the  tax  now  sought  to  be  imposed  was  for 
a  privilege  exercised  during  the  years  t* 
which  the  tax  related,  it  would  be  necessary 
to  find  that  the  company  was  doing  busi- 
ness within  the  state  at  that  time.  Evident- 
ly in  view  of  this  necessity,  the  court  •f 
appeals  said  upon  the  first  appeal: 

"Counsel  for  appellee  mainly  rests  its 
case  upon  the  definition  of  'what  Is  doing 
business?'  Is  a  life  insurance  company 
doing  business  in  a  state  only  so  long  as 
it  is  writing  new  business  T  If  this  is  true, 
then  the  appellant  has  no  ease.  However, 
counsel  for  appellant  insists  that  an  in- 
surance company  is  doing  business  in  this 
state  in  the  meaning  of  the  statute  so  long 
as  it  is  insuring  the  lives  of  residents  €tf 
this  state  and  furnishing  protection  to  the 
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bensficimrifli  named  in  the  policies  against 
loss  from  death  of  the  insured,  this  being 
the  chief  business  for  which  insurance  com- 
panies are  organized,  and  we  are  unable  to 
see  how  the  court  [referring  to  the  court 
of  first  instance]  held,  that  a  company  col- 
lecting premiums  on  policies  issued  in  this 
state,  when  it  was  authorized  to  do  business 
in  this  state,  can  be  said  'not  to  be  doing 
business,'  when  it  was  still  insuring  those 
same  lives  and  collecting  the  premiums  up- 
on the  policies."     155  Ky.  201. 

Upon  the  second  appeal  the  court  merely 
referred  to  its  ruling  on  the  first  appeal 
and  to  other  cases  (Com.  v.  Illinois  L.  Ins. 
Co.  169  Ky.  689,  167  S.  W.  909;  Com.  ▼. 
Washington  L.  Ins.  Co.  169  Ky.  681,  167 
S.  W.  872)  in  which  that  decision  had 
been  followed  without  further  discussion 
of  grounds.  We  do  not,  therefore,  find  it 
g  necessary  to  consider  the  applicability  of 
H  the  contract  clause  of  the  Federal  Constitu- 
*  tion,  inasmuch  as  it*  appears  that  the  de- 
cision turned  upon  the  conclusion  that  the 
company  continued  after  January  1,  1907, 
to  transact  business  within  the  jurisdic- 
tion. Otherwise,  according  to  the  final  rul- 
ing, the  state  would  have  had  "no  case." 

The  present  case  thus  differs  from  that 
of  Equitable  L.  Assur.  Soc  v.  Pennsylvania, 
238  U.  S.  143,  69  L.  ed.  1239,  35  Sup.  Ct. 
Bep.  829.  It  was  not  disputed  that  the 
Equitable  Company  was  actually  doing  busi- 
ness in  Pennsylvania.  See  Com.  v.  Equita- 
ble Life  Assur.  Soc.  239  Pa.  288,  293,  86 
Atl.  787.  The  question  was  as  to  the  per- 
missible measure  of  a  tax  exacted  for  a 
privilege  admittedly  exercised.  As  this 
court  said:  "The  tax  is  a  tax  upon  a 
privilege  actually  used.  The  only  question 
concerns  the  mode  of  measuring  the  tax." 
238  U.  S.  147.  In  the  present  case  it  is  not 
the  measure  of  the  tax  for  doing  business, 
but  the  very  basis  of  the  tax — ^that  is, 
whether  the  company  was  doing  business 
within  the  state — ^that  is  in  controversy. 
Assuming  this  to  be  the  point  in  dispute, 
the  question  at  once  arises  whether  the  mat- 
ter is  reviewable  in  this  court.  And  we 
cannot  doubt  that  the  question  whether  the 
state  is  taxing  a  foreign  corporation  for  a 
privilege  not  granted — ^that  is,  whether  the 
acts  done  by  the  corporation  at  the  time 
to  which  the  tax  relates  are  of  such  a  na- 
ture as  to  subject  it  to  the  local  authority 
upon  the  ground  that  it  is  doing  acts  which 
ean  only  be  done  with  the  permission  of 
that  authority — ^must  be  regarded  as  a  Fed- 
eral question.  Taxation  without  jurisdic- 
tion has  been  held  to  be  a  violation  of  the 
14th  Amendment  (Louisville  &  J.  Ferry  Co. 
V.  Kentucky,  188  U.  S.  386,  398,  47  L.  ed. 
nS,  610,  23  Sup.  Ct.  Hep.  463;  Delaware, 
L.  ft  W.  R.  Co.  V.  Pennsylvania,  198  U.  S.  * 


341,   368,  49  L.  ed.   lOH,  1081^  U  Bop. 
Ct.  Rep.  660;  Union  Befrigwator  Tnaudk 
Co.  ▼.  Kentucky,  100  U.  a  104^  200,  50 
L.  ed.   160,  166,  26  Sup.  Ct.  Bep.  86,  4 
Ann.  Cas.  403) ;  and  the  principle  involved 
applies  to  the  assertion  of  authority  on 
the  part  of  the  state  to  exaet  a  license  tax 
for  the  privilege  of  doing  acts  which  lit 
beyond  the  sphere  of  local  eontroL    It  fol- 
lows that  the  quality  of  the  acts  with  rs-M 
spect  to  which  tiie  state  exercises  the  taxings 
Vower  must  be  considered  when  the  con-* 
stitutional  protection  sgainst  the  transgres- 
sion of  jurisdictional  limits  is  invoked. 

It  is  not  controverted  that  the  eompany, 
at  the  time  in  question,  was  not  soliciting 
insurance  or  collecting  moneys  in  that  state. 
Further,  it  had  no  offices  or  agents  in  Ken- 
tucky. Upon  the  averments  which  stand 
admitted  in  the  record  it  must  be  assumed 
that  it  was  not  performing  any  acts  within 
the  jurisdiction  of  Kentuctjr.  It  had 
sought  to  withdraw  itself  completely  from 
the  state.  The  conclusion  that  it  continued 
to  do  business  within  the  state,  notwith- 
standing this  withdrawal,  appears  to  be 
based  solely  upon  the  fact  that  it  continued 
to  be  bound  to  policy  holders  resident  in 
Kentuclcy  under  policies  previously  issued 
in  that  state,  and  that  it  received  the  re- 
newal premiums  upon  these  policies.  As 
the  policies  remained  in  force^  it  is  said 
that  the  company  continued  to  furnish  pro- 
tection to  citizens  of  Kentucky.  The  n- 
newal  premiums,  as  already  stated,  were 
paid  in  New  York.  There  is,  however,  a 
manifest  difficulty  in  holding  that  the  mere 
continuance  of  the  obligation  of  the  policies 
constituted  the  transaction  of  a  local  busi- 
ness for  which  a  privilege  tax  eould  be 
exacted.  As  a  privilege  tax,  the  tax  rests 
upon  the  assumption  that  what  is  done  de- 
pends upon  the  state's  consent.  But  the 
continuance'  of  the  contracts  of  insurance 
already  written  by  the  company  was  not 
dependent  on  the  consent  of  the  state.  It 
is  true  that  acts  might  be  done  within  the  ' 
state  in  connection  with  such  policies  (as, 
for  example,  in  maintaining  an  offioe  or 
agents,  although  new  insurance  was  not 
written  or  solicited)  which  could  be  con- 
sidered to  amount  to  the  continuance  of  a 
local  business.  In  such  case  it  would  be  the 
actual  transaction  of  business  that  would 
furnish  the  ground  of  the  license  exaction, 
and  not  the  mere  existence  of  the  obligation 
under  policies  previously  written.  These  ^ 
policies  are  contracts  already  made;  the^ 
state  cannot* destroy  them  or  make  their* 
mere  continuance^  independent  of  acts  with- 
in its  limits,  a  privilege  to  be  granted  or 
withheld.  Neither  the  continuance  of  the 
obligation  in  itself,  nor  acts  done  elsewhere 
on  account  of  it,  can  be  regarded  as  beSng 
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within  the  state's  control.  AUgeyer  v. 
Louisiana,  165  U.  8.  578,  41  L.  ed.  832,  17 
Sup.  Ct.  Rep.  427;  Bedford  v.  Eastern  Bldg. 
&  L.  Asso.  181  U.  S.  227,  241,  45  L.  ed. 
834,  844,  21  Sup.  Ct.  Rep.  597;  New  York 
L.  Ins.  Co.  V.  Had,  234  U.  S.  149,  163,  58  L. 
ed.  1259,  1265,  34  Sup.  Ct.  Rep.  879. 

The  defendant  in  error  relies  upon  ex- 
pressions contained  in  the  opinions  in  Con- 
necticut Mut.  L.  Ins.  Co.  V.  iSpratley,  172  U. 
S.  602,  610,  43  L.  ed.  569,  571,  19  Sup.  Ct. 
Rep.  308,  and  Mutual  Reserve  Fund  Life 
Asso.  V.  Phelps,  190  U.  S.  147,  157,  47  L. 
ed.  987,  994,  23  Sup.  Ct.  Rep.  707,— ex- 
pressions which  (in  a  full  review  of  these 
cases  and  others)  were  explained  and  lim- 
ited in  Hunter  v.  Mutual  Reserve  L.  Ins. 
Co.  218  U.  S.  573,  54  L.  ed.  1155,  30  L.R.A. 
(N.S.)  686,  31  Sup.  Ct.  Rep.  127.  The 
cases  cited  related  to  the  validity  of  the 
service  of  process  upon  foreign  corporations. 
And  it  wajB  held  that  a  foreign  insurance 
eorporation  which  had  transacted  business 
within  the  jurisdiction  of  a  state  continued, 
notwithstanding  its  withdrawal  from  the 
state,  to  be  subject  to  service  of  process 
within  the  state,  in  actions  arising  out  of 
the  business  so  transacted,  where  the  serv- 
ice was  made  in  accordance  with  the  con- 
ditions upon  which  the  business  was  per- 
mitted to  be  done.  Thus,  in  the  Phelps 
Case,  service  was  nuide  in  Kentucky  imder 
§  631  of  the  Kentucky  Statutes  providing 
for  service  of  process  upon  the  commission- 
er of  insurance.  The  court  of  appeals  of 
Kentucky  had  decided  that  the  withdrawal 
of  the  company  from  the  state  did  not  ter- 
minate the  statutory  agency  for  the  accep- 
tance of  service  which  had  been  created  aa 
a  condition  of  the  company's  admission ;  the 
granted  authority  continued  with  respect 
to  the  business  transacted.  Home  Ben.  Soo. 
V.  Muehl,  109  Ky.  479,  484,  59  S.  W.  620; 
Germania  Ins.  Co.  ▼.  Ashby,  112  Ky.  303, 
307,  308,  99  Am.  St.  Rep.  295,  65  S.  W. 
M  611.  But  a  distinction  obtains  when  the 
S  question  is  whether  the  mere  continuance  of 
*  tiie  obligation  to  resideal*policy  holders  un- 
der the  existing  policies  can  be  regarded 
as  constituting  in  itself  the  transaction  of 
a  local  business.  This  distinction  was  made 
elear  in  the  Hunter  Case.  There,  the  ac- 
tion was  brought  in  New  York  against  an 
insurance  company  upon  judgments  which 
had  been  obtained  against  the  company  in 
North  Carolina.  The  question  turned  up- 
on the  validity  of  the  service  of  process  in 
the  North  Carolina  actions.  The  insurance 
company,  a  New  York  corporation,  had  been 
admitted  to  do  business  in  North  Carolina, 
and  had  actually  transacted  business  in 
that  state  prior  to  the  year  1899.  The  leg- 
islature of  North  Carolina  enacted  a  statute 
providing  that  any  corporation  desiring  to 


do  business  in  the  state  after  June  1,  1899» 
must  become  a  domestic  corporation.  Se- 
vere penalties  were  prescribed  for  violation. 
Thereupon,  the  board  of  directors  of  the 
company  passed  a  resolution  "to  withdraw 
from  the  state  and  to  dispense  with  and 
terminate  the  services  of  all  its  agents.* 
The  agents  were  withdrawn  accordingly  and 
the  premiums  on  policies  theretofore  issued 
were  subsequently  "remitted  by  mail  to  the 
home  office  of  the  company  in  New  York^ 
where  the  policies  and  premiums  were  pay- 
able." There  were  in  that  case,  outside  of 
this  course  of  business,  four  transaction! 
within  the  state  after  the  withdrawal,  which 
were  of  minor  importance  and  of  isolated 
character.  The  actions  in  question,  in  the 
North  Carolina  court,  were  not  brought 
upon  policies  issued  in  North  Carolina,  and 
consequently  it  was  sought  to  sustain  the 
jurisdiction  of  the  court  upon  the  ground 
that,  despite  the  withdrawal  of  the  com- 
pany, it  was  still  doing  business  within  the 
state.  The  court  expressly  overruled  this 
contention.  The  court  said:  "It"  (the 
company)  "was  given  the  choice  to  become 
a  domestic  corporation  or  go  out  of  the 
state.  It  chose  to  go  out  of  the  state,  and 
adopted  the  only  way  it  could  to  do  so. 
We  think  such  course  was  open  to  it  and  m^ 
see  no  reason  to  question  its  good  faith.'^H 
Id.  p.  583.  *  It  was  recognized  that  the  an-* 
thority  which  the  company  had  given  with 
respect  to  service  of  process  continued  in 
force  as  to  actions  growing  out  of  business 
which  had  been  transacted  within  the  state. 
But  the  continuance  of  the  authority  to 
accept  service  of  process  resulted  from  the 
nature  and  construction  of  that  authority, 
and  the  view  that  the  mere  continuance  of 
the  obligation  of  contracts  previously  mads 
vnthin  the  state  constituted  a  continuance 
of  "doing  business"  within  the  state  so  as 
to  give  the  company  a  "domicil  of  business," 
and  thus  subject  it  to  the  state's  jurisdis- 
tion,  was  distinctly  disapproved. 

In  the  present  case,  the  question  is  nol^ 
as  in  the  Phelps  Case,  one  as  to  the  right 
to  revoke  the  agency  created  under  f  631  of 
the  Koitucky  Statutes  with  respect  to  ths 
service  of  process  in  actions  arising  oat  of 
transactions  which  had  taken  place  within 
the  state.  It  is  as  to  the  power  of  the 
state  to  treat  the  mere  continuance  of  the 
obligation  of  the  existing  policies  held  by 
resident  policy  holders  as  the  transaction 
of  a  local  business  justifying  the  imposition 
of  an  annusl  privil^e  tax  in  the  absence 
of  the  actual  conduct  of  business  within  the 
limits  of  the  state. 

We  cannot  conclude  that  the  state  has 
this  power,  and  in  this  view  the  judgment 
must  be  reversed  and  the  causa 
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for    further    proceedings    not    inconsistent 
with  this  opinion. 
It  is  BO  ordered. 


'2r»  U.  9.  93) 

CARLOS  GSELL,  Plflf.  in  Err., 

V. 

INSULAR  COLLECTOR  OF  CUSTOMS. 

Courts  ^=>387~Errob  to  Philippine  Su- 
preme Court^-Casb  Involving  Feder- 
al Statute. 

1.  A  decision  as  to  the  proper  classifi- 
cation under  the  Philippine  tariff  act  of 
August  5,  1909  (36  Stat,  at  L.  130,  chap.  8), 
of  a  commodity  imported  into  the  Philip- 
pine Islands,  involves  a  statute  of  the  Unit- 
ed States,  within  the  meaning  of  the  act 
of  July  1,  1902  (  32  Stat,  at  L.  691,  chap. 
1369,  Comp.  Stat.  1913,  §  1225),  defining 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States  over  the  Phil- 
ippine Islands. 

[Bd.  Koto.— For  other  cases,  see  Courts,  Cent. 
Dig.  8§  1032-1037;    Dec.  Dig.  ^=:>387.] 

Couuts  ^=»387— Mode  of  Review— Rev- 
enue Cases. 

2.  A  judgment  of  the  supreme  court  of 
the  Philippine  Islands  which  afiirmed  a  judg- 
ment of  the  coiu-t  of  first  Instance  revers- 
ing a  decision  of  the  insular  collector  as  to 
the  proper  classification,  under  the  Philip- 
pine tariff  act  of  August  5,  1909  (36  SUt. 
at  L.  130,  chap.  8),  of  a  certain  commodity 
imported  into  the  Philippine  Islands,  can 
be  reviewed  in  the  Federal  Supreme  Court 
only  by  appeal,  under  the  act  of  July  1, 
1902  (32  SUt.  at  L.  691,  chap.  1369,  Comp. 
Stat.  1913,  §  1225),  providing  that  the 
judgments  and  decrees  of  the  former  eourt 
may  be  reviewed  *'in  the  same  manner, 
nnder  the  same  regulations,  and  by  the 
same  procedure,  as  far  as  applicable,  as  the 
final  judgments  and  decrees  of  the  circuit 
courts  of  the  United  States." 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  1032-1037;    Dec  Dig.  ^=»387.] 

[No.  31.] 

Submitted  May  14,  1915.    Decided  Novem- 
ber 15,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  afiirmed  a  judgment  of  the  Court  of 
First  Instance  of  Manila,  reversing  a  deci- 
sion of  the  insular  collector  as  to  the  prop- 
er classification  under  the  Philippine  tariff 
act  of  a  commodity  imported  into  the  Phil- 
ippine Islands.  Dismissed  for  want  of  ju- 
risdiction. 

See  same  case  below,  24  Philippine,  369. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  W.  Van  Dyke  for  plaintiff 
in  error. 

Messrs.  8.  T.  AnBell  and  L.  W.  Call  for 
defendant  in  error.  ' 


•Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

This  case  comes  to  this  court  on  a  writ 
of  error  to  the  supreme  court  of  the  Phil- 
ippine Islands,  the  purpose  of  which  is  to 
review  a  judgment  of  that  court,  affirming 
a  judgment  of  the  court  of  first  instance  of 
Manila,  which  reversed  a  decision  of  the 
insular  collector  as  to  the  proper  classifica- 
tion under  the  tariff  act  of  a  certain  com- 
modity, known  as  wool  noils,  imported  into 
the  Philippine  Islands.  The  contention  of 
importer  is  that  the  material  is  admissible 
under  the  free  list.  The  decision  was  that 
such  material  properly  classified  was  sub- 
ject to  a  duty  of  10  per  cent  ad  valorem.  At 
the  last  term  of  this  court,  this 


submitted  for  consideration,  and  an  order g 
wag*entered,  requesting  that  briefs  be  filed • 
before  the  present  term  on  the  question  of 
the  jurisdiction  of  this  court  to  review  the 
decision  of  the  supreme  court  of  the  Philip- 
pine Islands,  and,  if  reviewable,  whether  by 
writ  of  error  or  appeal. 

The  manner  of  review  in  this  court  ol 
the  judgments  of  the  supreme  court  of  the 
Philippine  Islands  is  regulated  by  act  of 
Congress  of  July  1st,  1902  (32  Stat,  at  L. 
091,  chap.  1369,  Comp.  Stat.  1913,  f  1226), 
which  provides: 

''That  the  Supreme  Court  of  the  United 
States  shall  have  jurisdiction  to  review,  re- 
vise, reverse,  modify,  or  affirm  the  final 
judgments  and  decrees  of  the  supreme  court 
of  the  Philippine  Islands  in  all  actions^ 
cases,  causes,  and  proceedings  now  pending 
therein  or  hereafter  determined  thereby  in 
which  the  Constitution  or  any  statute, 
treaty,  title,  right,  or  privilege  of  the  United 
States  is  involved,  or  in  causes  in  which 
the  value  in  controversy  exceeds  twenty- 
five  thousand  dollars  or  in  which  the  title 
or  possession  of  real  estate  exceeding  in 
value  the  sum  of  twenty-five  thousand 
dollars  to  be  ascertained  by  the  oath 
of  either  party  or  of  other  competent 
witnesses,  is  involved  or  brought  in  que»- 
tion;  and  such  final  judgments  or  decrees 
may  and  can  be  reviewed,  revised,  reversed, 
modified,  or  affirmed  by  said  Supreme  Court 
of  the  United  States  on  appeal  or  writ  of 
error  by  the  party  aggrieved,  in  the  same 
manner,  under  the  same  regulations,  and  by 
the  same  procedure,  as  far  as  applicable, 
as  the  final  judgments  and  decrees  of  the 
circuit  courts  of  the  United  States." 

This  section  gives  this  court  jurisdiction 
to  review,  revise,  reverse,  modify,  and  af- 
firm the  final  judgments  or  decrees  of  the 
supreme  court  of  the  Philippine  Islanda, 
among  others,  in  actions  in  which  a  statute 
of  the  United  States  is  involved.  The  Phil- 
ippine tariff  act  (36  Stat,  at  L.  130,  chap. 
8),  which  is  under  consideration  bk  tbJg 
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II  case,  18  a  itatate  of  the  United  States,  and 

•  the  decision*  as  to  the  classification  of  the 
merchandise  in  question  involves  a  statute 
of  the  United  States,  and  the  case  is  pro]^ 
erly  brought  for  review  into  this  court. 

As  to  the  manner  of  review,  this  statute 
is  distinct,  and  provides  thai  such  final 
judgments  and  de^ees  of  the  supreme  court 
of  the  Philippine  Islands  can  be  reviewed, 
revised,  reversed,  modified,  or  affirmed  by 
this  court  on  appeal  or  writ  of  error  by 
the  party  aggrieved,  in  the  same  manner, 
WBLder  the  same  regulations,  and  by  the 
same  procedure^  as  far  as  applicable,  as 
the  final  judgments  and  decrees  of  the  cir- 
cuit oourU  of  the  United  States.  This  pro- 
vision as  to  the  manner  of  review  is  an 
essential  part  of  the  aet»  and  in  considering 
it»  this  court  held,  in  Fisher  v.  Baker,  203 
U.  a  174,  51  L.  ed.  142,  27  Sup.  Ct.  Bep. 
185,  7  Ann.  Cas.  1018, — where  an  attempt 
was  made  to  review  an  order  in  a  proceed- 
ing in  habeas  corpus  by  writ  of  error, — 
that,  inasmuch  as  the  final  order  in  such 
cases  in  the  circuit  and  district  courts  of 
the  United  States  can  only  be  reviewed  by 
appeal,  the  same  rule  governs  procedure  to 
review  a  final  order  of  the  supreme  court 
of  the  Philippine  Islands,  and  the  writ  of 
error  was  accordingly  dismissed.  See,  in 
this  connection,  De  la  Bama  v.  De  la  Bama, 
201  U.  S.  303,  60  L.  ed.  765,  26  Sup.  Ct. 
Bep.  486;  Behn  v.  Campbell,  205  U.  S.  403, 
51  L.  ed.  867,  27  Sup.  Ct.  Bep.  602. 

We  therefore  proceed  to  inquire  as  to  the 
manner  of  review  of  orders  of  this  char- 
acter, in  revenue  cases  in  the  United  States, 
under  the  statutes  and  regulations  govern- 
ing such  proceedings,  when  taken  from  the 
fiiuU  judgments  and  decrees  of  the  circuit 
courts  of  the  United  States.  Before  the 
act  of  June  10,  1890  (26  Stat  at  L.  131, 
chap.  407),  there  was  a  right  of  review  of 
revenue  cases  by  appeal  from  tiie  circuit 
courts  of  the  United  States  to  this  court 
(Bev.  Stat  S  690).  By  the  act  of  June 
10,  1890,  an  appeal  was  given  from  the  deci- 
sion of  the  board  of  appraisers  as  to  the 
construction  of  the  law  and  the  facts,  re- 
specting the  classification  of  merchandise, 
J^and  the  rate  of  duty  imposed,  to  the  cir- 

•  cuit  courts  of  the  United  States.  The  deci- 
sion of  the  circuit  court  wai»final  unless  the 
court  should  be  of  opinion  that  the  ques- 
tion involved  was  of  sufficient  importance 
to  require  a  review  by  this  court,  in  which 
ease  an  appeal  was  allowed  from  the  cir- 
cuit court  to  this  court  In  this  state  of 
the  law,  the  court  of  appeals  act  was  passed 
March  3,  1891  (26  Stat  at  L.  826,  chap. 
617),  in  which  the  judgment  of  the  court 
of  appeals  was  made  final,  among  other  in- 
stances, in  revenue  cases.  It  was  held  that 
that  act,  read  in  connection  with  former 


legislation,  gave  the  drcuit  court  of  appeals 
jurisdiction  to  review  judgments  of  the 
circuit  court  in  revenue  cases.  Louisville 
Public  Warehouse  Co.  v.  Collector  of  Cus- 
toms, 1  C.  a  A.  371,  0  U.  S.  App.  53,  4$ 
Fed.  561,  drouit  court  of  i^peals,  sixth  cir- 
cuit, opinion  by  Judge,  afterwards  Mr. 
Justice,  Jackson.  The  remedy  must  be 
sought  by  appeal,  and  not  by  writ  of  er- 
ror. United  States  v.  Diamond  Match  Co. 
63  a  C.  A.  00,  115  Fed.  288,  sixth  circuit 
In  1908,  the  revenue  act  was  amended  (85 
Stat  at  L.  403,  chap.  205),  so  that  the  deci- 
sion of  the  circuit  court  was  made  final  in 
such  revenue  cases,  unless  the  court  eei^ 
tified  that  the  question  was  of  enough  im- 
portance to  go  to  the  court  of  appcskls»  la 
which  case  there  was  a  right  to  review  the 
judgment  of  the  court  of  appeals  by  writ 
of  certiorari  in  this  court  The  customs 
court  act  gives  jurisdiction  to  review  the 
decisions  of  the  board  of  general  appraisers 
by  appeaL  This  act  has  no  applieation  to 
the  Philippine  Islands.  From  this  it  may 
be  seen  that  the  procedure  for  review  in 
the  circuit  courts  of  the  United  States,  as 
well  as  in  the  circuit  courts  of  appeal  and 
in  this  court,  has  at  all  times  been  by  way 
of  appeal,  and  not  by  writ  of  error.  United 
States  V.  Klingenberg,  158  U.  S.  98,  103, 
104,  38  L.  ed.  647,  661,  14  Sup.  Ct  Bep. 
790. 

Turning  now  to  the  procedure  in  the 
Philippine  Islands  (Acts  of  Philippine  Com- 
mission, No.  864),  we  find  that  the  deci- 
sion of  the  insular  collector  may  be 
reviewed  in  a  court  of  first  instance,  and  aft- 
erwards in  the  supreme  oourt  of  the  Philip- 
pine Islands,  aa  was  done  in  the  present 
case.  In  the  supreme  court,  while  thaiS 
court  has  the*case  upon  so-called  bills  of* 
exception,  the  whole  reeord  is  certified  and 
the  case  is  oonsidered,  as  the  opinion  shows, 
upon  the  facts  and  the  law  i^plicable  there- 
to. Thus  the  proceeding  in  the  supreme 
court  is  practically  an  appeaL  In  the 
opinion  and  judgment  in  that  court  it  is 
styled  an  appeaL  The  right  to  review  the 
judgment  in  this  court  is,  as  we  have  said, 
controlled  by  the  Federal  act  of  1902,  and 
is  in  the  same  manner,  i.  a,  by  appeal  or 
writ  of  error,  and  with  the  same  procedure, 
so  far  as  applicable,  as  is  applied  to  final 
judgments  and  decrees  of  the  circuit  courts 
of  the  United  States.  From  what  has  been 
said,  it  is  apparent  that  sudi  review  from 
the  orders  of  the  circuit  courts  of  the  Unit- 
ed States  was  uniformly  by  sppeal,  and  not 
by  writ  of  error.  Nor  is  the  different 
method  of  review  a  mere  difference  in  form 
and  procedure  only.  Upon  appeal,  as  the 
statutes  already  referred  to  and  the  deci- 
sions of  this  court  show,  it  was  intended  to 
take  before  the  reviewing  court  the  quee- 
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iiont  of  law  and  fact  Inyolvedi  upon  all 
•ompetent  evidence  taken  and  heard  before 
the  board  of  general  appraiaers  and  before 
the  circuit  court.  Such  was  the  uniform 
method  and  purpose  of  review,  under  all 
the  statutes  and  procedure,  which,  so  far 
as  i^plicablc,  are  to  be  read  into  the  Philip- 
pine act,  and  such  is  still  the  policy  of  the 
Federal  statutes  in  permitting  review  of 
the  decisions  of  the  boards  of  general  ap- 
praisers in  the  United  States  bj  appeal  to 
the  court  of  customs  i^peal.  By  writ  of 
error  the  review  is  limited  to  questions 
of  law, — a  method  of  procedure  ini^plicable 
to  customs  cases,  where  the  facts  must  be 
considered  in  order  to  determine  the  proper 
classification  of  the  merchandise  and  the 
duty  to  which  it  is  subjects 

We  reach  the  eondusion  that  the  writ  of 
•rror,  by  which  it  is  sought  to  review  the 
Judgment  of  the  Supreme  Court  of  the 
Philippine  Islands  In  this  case,  should  be 
dismissed  lor  want  of  jurisdiction,  and  It  is 
•o  ordered. 

Dismissed. 


second  writ  of  errors  120  QL  0.  iL  068^  100 
Fed.  1007. 

The  facts  arc  stated  In  the  oplnloD. 

Solicitor  General  DaTls  and  Mr.  Boberl 
Szold  for  plaintiff  in  error. 

Messrs.  Jamee  H.  Hmyden,  Kormaa  B. 
Beecher,  and  Bay  Rood  AUen  lor  defendant 
in  error. 


t 


on  U.  8.  88) 

T7MITED  STATES  OF  AMERICA,  PUT.  in 

Err., 

▼. 

HEW  YORK  k  PORTO  RICO  STEAMSHIP 

COMPANY. 

Umitbd  States  ^=s>65~Ck>nTBAOTB  ^  Fob- 

HAL  RBQUISriBS— ENFOBOEMKMT   AOAIlfST 
PUVATB   PaBTT. 

The  failure  to  reduce  a  contract  made 
bgr  the  authority  of  the  Secretary  of  the 
Na^  on  behalf  of  the  government  to  writ- 
ing ^'signed  by  the  contracting  parties,  with 
their  names  at  the  end  thereof,*^  as  required 
by  U.  &  Rev.  Stat  |  8744,  Comp.  SUt.  1913, 
I  0896,  does  not  preclude  the  enforcement 
«f  such  contract  by  the  government  against 
the  other  partv  thereto,  although  such  non- 
compliance with  the  statute  renders  the 
contract  unenforceable  against  the  govern- 
ment. 

[Bd.  Note.— B^r  other  eases,  see  United  Stotes, 
Ooit.  Die  I  «;    Dm.  Dig.  «=>66.] 

[No.  44.] 

Afgued  November  S,  1915.     Bedded  No- 
vember 10,  1916. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which,  on  a  second 
writ  of  error,  affirmed  a  judgment  of  the 
District  Court  lor  the  Southern  District  of 
New  York  in  favor  of  defendant  in  an  ac- 
tion by  the  United  States  upon  a  public 
contract.  Reversed. 
Bee  same  case  below,  on  first  writ  of 
124  C.  C.  A.  825.  200  Fed.  448;  on 


*  Mr.  Justice  Holmes  ddlvered  the  opinion 
of  the  court: 

This  is  a  suit  by  the  United  SUtes  to 
recover  the  increased  cost  ol  transportation 
for  coal,  above  a  price  that  the  defendant 
had  agreed  to  acc^t  lor  the  service;  the 
latter  having  notified  the  government  that 
it  would  not  lumish  the  steamers  agreed* 
There  is  no  diq>ute  ss  to  the  lacts.  On  No- 
vember 9,  1909,  the  plaintiff  requested  la 
writing  that  the  delendant  make  a  tender 
for  the  transportation  ol  nob  iess  than  8,000 
tons  of  coal  from  certain  Atlantic  porta  at 
the  option  of  the  plaintiff  to  Mare  island 
lor  San  Francisco,  with  stipulations  as  tov4 
,time.  On  November  18  the  defendant  sub-( 
mitted  an  offer  which  the  plaintiff  accepted 
by  tel^gri^h  on  the  same  day.  On  Novem- 
ber 16  the  defendant  wrote,  acknowledging 
the  telegram,  and  saying  that  it  could  ad- 
vise in  due  course  what  steamers  it  would 
tender.  There  was  lurther  correspondence 
on  the  looting  ol  a  mutual  contract,  but 
on  December  14,  the  ddendant's  attor- 
ney wrote,  stating  that  It  believed  thai 
a  combination  had  been  made  with  in- 
tent 'to  cause  It  to  make  ddault  under 
its  engagement  to  your  Department  or 
else  to  suffer  heavy  loss,**  and  request- 
ing the  plaintiff  to  procure  the  trana- 
portation  11  It  could  be  done  at  reasonable 
cost,  letting  the  writer  know  the  terms  «f 
any  contract  belore  It  was  dosed.  The 
plaintiff  thereupon  got  the  transportation 
elsewhere.  The  declaration  Is  In  three 
counts;  two  upon  the  contract  and  a  third 
for  money  paid  at  the  ddendanVs  request* 
At  the  first  trial  the  plaintiff  had  judsnent 
197  Fed.  995.  This  judgment  was  reversed 
by  the  drcuit  court  ol  appeals.  124  0.  0.  A* 
325,  200  Fed.  448.  At  a  second  trial  ca 
this  same  record  both  parties  moved  that 
a  verdict  be  directed,  and  a  verdict  was  di- 
rected lor  the  ddendantb  The  judgment  was 
affirmed  by  the  drcuit  court  ol  appeals. 
120  C.  a  A.  008,  200  Fed.  1007. 

The  only  matter  lor  our  condderatioB  la 
wfadher  the  court  bdow  was  right  In  ruHng 
as  matter  ol  law  that  there  was  no  binding 
contract,  and  therdore  we  may  lay  on  one 
side  some  details  that  were  dwdt  upon  by 
the  ddendant,  but  that  do  not  affect  this 
question.  The  ground  ol  the  defense  is  Rev. 
Stat  I  8744,  Comp.  SUt  1018,  |  0895.    Bf 
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this  section  it  is  made  the  duty  of  the  Sec- 
retaries of  War,  the  Navy,  and  the  Interior 
to  cause  every  contract  made  by  their  au- 
thority on  behalf  of  the  government  "to  be 
reduced  to  writing,  and  signed  by  the  con- 
tracting parties  with  their  names  at  the 
end  thereof;"  all  the  copies  and  papers  in 
rc'hition  to  the  same  to  be  attached  together 
by  a  ribbon  and  seal,  etc.  A  formal  propos- 
§al,  varying,  the  defendant  says,  from  that 
*  which  was  accepted  in  the  letters,  was  sent 
to  the  defendant,  and  received  by  it  on  De- 
cember 11,  but  never  was  signed,  and  the 
defendant  contends  that,  however  it  might  be 
otherwise,  the  statute  makes  the  informal 
agreement  by  correspondence  void. 

The  statute  does  not  address  itself  in 
terms  to  the  effect  of  the  form  upon  the  lia- 
bility of  the  parties,  like  the  statute  of 
frauds.  Whatever  effect  it  has  in  that  way 
is  not  a  matter  of  interpretation  in  a  strict 
sense,  but  is  implied.  The  extent  of  the  im- 
plication is  to  be  gathered  from  the  purpose 
of  the  section  and  such  other  considerations 
as  may  give  us  light.  The  section  originally 
was  part  of  the  act  of  June  2,  1862,  chap. 
93,  12  SUt.  at  L.  411,  Comp.  Stat.  1913, 
§  6895,  and  its  purpose  is  manifested  by 
the  scope  of  the  act  and  its  title.  It  is 
called  "An  act  to  Prevent  and  Punish  Fraud 
on  the  Part  of  Officers  Intrusted  with  Mak- 
ing of  Contracts  for  the  Government,"  and 
this  was  recognized  as  the  purpose  in  Clark 
▼.  United  States,  95  U.  S.  539,  24  L.  ed. 
518.  In  that  case  some  of  the  justices 
thought  that  the  decision  went  too  far  in 
treating  the  section  as  a  statute  of  frauds 
even  in  favor  of  the  United  States;  and 
while  it  is  established  that  a  contract  not 
complying  with  the  statute  cannot  be  en- 
forced against  the  government,  it  never  has 
been  decided  that  such  a  contract  cannot  be 
enforced  against  the  other  party.  The  pre- 
▼ailing  opinion  cannot  be  taken  to  signify 
that  the  informal  contract  is  illegal,  since  it 
went  on  to  permit  a  recovery  upon  a  quan- 
turn  valehat  when  the  undertaking  had  been 
performed  by  a  claimant  against  the  United 
States.  United  States  v.  Andrews,  207  U.  S. 
229,  243,  52  L.  ed.  185,  191,  28  Sup.  Ct.  Rep. 
100.  Of  course  the  statute  does  not  mean 
that  its  maker,  the  government,  one  of  the 
ostensible  parties,  is  guilty  of  unlawful  con- 
duct, or  that  the  other  party  is  committing 
a  wrong  in  making  preliminary  arrange- 
ments, if  later  the  Secretary  of  the  Navy 
does  not  do  what  the  act  makes  it  his  duty 
to  do. 
S  There  is  no  principle  of  mutuality  appli- 
*  cable  to  a  case  likt^this,  any  more  than  there 
neeessarily  is  in  a  statute  requiring  a  writ- 
ing signed  by  the  party  sought  to  be  charged. 
The  United  States  needs  the  protection  of 


publicity,  form,  regularity  of  returns  and 
affidavit  (Rev.  Stat.  §§  3709,  3718-3724, 
3745-3747,  Comp.  Stat.  1913,  §§  6832,  6862, 
6863,  6865,  6869,  6872-6874,  6897-6899)  in 
order  to  prevent  possible  frauds  upon  it  by 
officers.  A  private  person  needs  no  such  pro- 
tection against  a  written  undertaking  signed 
by  himself.  The  duty  is  imposed  upon  the 
officers  of  the  government,  not  upon  him. 
We  see  no  reason  for  extending  the  implica- 
tion of  the  act  beyond  the  evil  that  it  seeks 
to  prevent.  Even  when  a  statute  in  so  many 
words  declares  a  transaction  void  for  want 
of  certain  forms,  the  party  for  whose  pro- 
tection the  requirement  is  made  often  may 
waive  it,  "void"  being  held  to  mean  on^ 
voidable  at  the  party's  choice. 
Judgment  reversed. 


(239  U.  8.  83) 
CORNELIUS   B.   PARKER  and  Janie  B. 
Parker,  His  Wife,  Appts., 

V. 

ANTONIO  MONROIG  et  al. 
Husband  and  Wife  <©=»267— Co^rMUNirr 

PbOPEBTY    —    CONVEYANCB  WITHOUT 

Wife's  Consent. 

1.  A  contract  between  a  married  man 
owning  an  option  to  buy  certain  real  pro]^ 
erty  and  a  corporation,  by  which  the  latter, 
as  part  consideration  for  its  agreement  to 
purchase  a  part  of  the  property  embraced  in 
the  option,  was  given  an  easement  of  way 
over  the  entire  property,  is  not  invalid  be- 
cause the  wife  did  not  assent  thereto,  as  is 
essential  in  Porto  Rico  to  the  valid  disposi- 
tion of  real  property  by  the  community, 
since  by  such  contract  the  exercise  of  the  op- 
tion was  submitted  to  a  limitation  which 
followed  the  property  into  the  hands  of  the 
community  and  diminished  the  estate  which 
it  would  otherwise  have  been  entitled  to 
under  the  option,  and  the  community  ia 
therefore  under  a  legal  obligation  to  respeet 
and  give  effect  to  the  easement, — especial- 
ly since  the  community  secured  through  the 
contract  with  the  corporation  the  means, 
in  part,  at  least,  to  enable  it  to  acquire,  un- 
der the  option,  tiie  property  which  remained. 

[Ed.  Note.— For  other  casM,  8e«  Husband  and 
Wife.  Cent  Dig.  SS  896.  929-938 ;    Dec.  Dig.  ^saOn.l 

LiiriTATioN  OF  Actions  ®=»21— -When  Ao 
TiON  Barbed— Specific  Performance. 

2.  The  right  to  enforce  full  performance 
of  an  agreement  by  the  holder  of  an  option 
on  real  property  to  grant  to  a  corporation 
upon  condition  of  its  purchase  of  a  part  of 
the  property,  an  easement  of  way  over  the 
entire  property,  is  not  barred  where  the 
former  refuses  to  grant  the  easement  over 
that  part  of  the  property  embraced  in  the 
option  which  was  not  included  in  the  cor- 
poration's purchase,  by  the  limitation  pre- 
scribed by  Porto  Rico  Code  1913,  §  4481, 
which  on  its  face  is  plainly  applicable  only 
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to  actions  for  lesion  in  eases  of  sale  em- 
braced by  §  4480  of  the  same  Code. 

pSd.  Note.— For  other  eases,  see  LlmlUtloa  of 
Actions,  Cent  Die  Si  90-19 ;    Dec  Dig.  ^=s>ZL] 

[No.  287.] 

Submitted  October  12,  1915.     Decided  No- 
vember 15,  1915. 

APPEAL,  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  re- 
view a  decree  in  favor  of  complainant  in  a 
■uit  for  specific  performance.    Affirmed. 

See  same  case  below,  6  Porto  Rico  Fed. 
Rep.  595. 

The  facts  are  stated  in  the  opinion. 

Mr.  N.  B.  K.  PettlngiU  for  appellants. 

Messrs.  Frederick  S.  Tyler  and  Frank 
Antonsanti  for  appellees. 

*  *Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

W.  G.  Henry,  who  had  leased  to  Corne- 
lius B.  Parker,  a  married  man,  two  farms, 
one  Rio  Hondo,  containing  440  acres,  and 
the  other  £1  Quinto,  embracing  278  acres, 
gave  him  in  writing  an  option  to  buy  both 
for  the  sum  of  $37,000  in  gold,  payable  on  or 
before  May  1,  1911.  Shortly  before  that 
period  Parker  and  the  Successors  of  A.  Mon- 
roig,  a  sugar  manufacturing  corporation, 
agreed  the  one  to  sell  and  the  other  to  buy 
&  piece  of  land  "composed  of  about  200 
acres,  a  part  of  the  farm  known  as  £1 
Quinto,"  for  $125  per  acre,  and  on  the  same 
day  an  agreement  in  writing  waa  executed 
M  between  the  parties  by  which  Parker  created 

•  in  favor  of  the  corporation  an^easement  of 
way  across  the  farms  £1  Quinto  and  Rio 
Hondo  for  the  operation  of  a  private  rail- 
way, conditioned  on  the  carrying  out  by  the 
corporation  of  the  purchase  of  the  portion 
of  £1  Quinto  as  stated  in  the  option  con- 
tract. The  option  and  the  agreement  to  buy 
were  both  consununated.  Parker  acquired 
the  two  farms  and  the  corporation  bought 
from  Parker  207  acres  out  of  the  farm  £1 
Quioto,  about  70  acres,  therefore,  remain- 
ing in  Parker.  The  formal  deeds  accom- 
plishing this  result  are  not  in  the  record, 
but  as  found  by  the  court  below,  and  not 
disputed,  the  matter  waa  so  arranged  that 
the  $25,875  due  for  the  part  of  £1  Quinto 
bought  by  the  corporation  was  made  avail- 
able for  Parker,  so  that  he  was  enabled  to 
use  it  as  part  of  the  $37,000  which,  under 
the  option,  he  was  to  pay  for  the  purchase 
of  the  whole  of  £1  Quinto  and  Rio  Hondo. 
It  further  appears  from  the  opinion  below 
that  nothing  was  said  in  the  deed  to  the 
eorporation  as  to  the  right  of  way  over  the 
■trip  remaining  of  £1  Quinto,  but  at  or 
about  the  time  of  the  sale  a  deed  was 
drawn  by  Parker  and  his  wife,  giving  to 


the  corporation  the  right  of  way  over  Rio 
Hondo  as  provided  in  the  option  contract 

A  controversy  grew  up  between  Parker 
and  the  corporation  as  to  whether  the  cor- 
poration had  not  lost  the  right  to  the  ease- 
ment of  way  over  the  portion  of  £1  Quinto 
retained  by  Parker,  and  an  attempt  of  the 
corporation  to  exercise  the  right  of  servitude 
was  interfered  with.  This  suit  was  then 
brought  by  the  corporation  and  this  appeal 
is  prosecuted  to  obtain  the  reversal  of  a 
decree  rendered  in  favor  of  the  corporation, 
directing  the  performance  of  the  eontracA 
concerning  the  easement,  and  preventing  the 
interference  with  the  enjoyment  of  such 
right 

It  is  apparent  that  the  substantial  contro- 
versy is  a  very  narrow  one,  concerning  only 
the  eas^nent  of  way  over  the  small  strip  of 
the  farm  £1  Quinto  remaining  after  carving 
out  the  portion  of  that  farm  bought  by  the 
oorporation.  And  the  contention  as  toS 
the  nonexistence  of*the  right  of  way  rests* 
exclusively  upon  a  challenge  of  the  validity 
of  the  contract  as  to  the  right  between 
Parker  and  the  corporation.  The  contention 
is  that  by  virtue  of  the  purchase  made  from 
Henry  of  the  two  farms,  they  became  oo- 
quHs  of  the  community  existing  between 
Parker  and  his  wife,  and  as,  under  the  Porto 
Rican  law,  the  assent  of  the  wife  to  the 
disposal  of  real  property  of  the  community 
was  essential,  and  such  assent  was  not  giv- 
en by  the  wife,  Parker  alone  having  been  a 
party  to  the  contract  giving  the  corporation 
the  right  of  way,  that  contract  was  absolute- 
ly void  and  not  susceptible  of  being  enforced. 
But  the  error  lies  In  assuming  that  the 
property  was  community  property  when  the 
option  contract  was  made  in  order  to  meas- 
ure its  legality  by  such  erroneous  assump- 
tion. On  the  contrary,  when  the  eontrad 
made  by  Parker,  giving  the  right  of  way^ 
was  entered  into,  the  property  belonged  to 
Henry,  and  the  only  right  possessed  by 
the  community  was  that  which  might  arise 
from  the  exercise  by  Parker,  the  head  and 
master  of  the  community,  of  the  option  to 
buy  from  Henry  which  he,  Parker,  had  pro- 
cured. When,  therefore,  before  the  exercise 
of  the  option,  Parker  agreed  to  the  establish- 
ment of  the  right  of  way  to  attach  to  the 
property  when  bought  under  his  option,  soeh 
contract  modified  to  that  extent  the  right  to 
buy  conferred  by  the  option;  or,  in  other 
words,  submitted  the  exercise  of  the  optioB 
to  a  limitation  which  followed  the  property 
into  the  hands  of  the  community  and  dimin- 
ished the  estate  which  it  would  otherwise 
have  been  entitled  to  under  the  option.  Ob- 
viously from  this  it  results  that  there  was 
a  legal  obligation  on  the  part  of  the  eont- 
munity  to  respect  and  give  effect  to  the  right 
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of  way,  and  that  ita  refusal  to  do  bo  ga^a 
rise  to  the  duty  of  exerting  judicial  power  to 
compel  performance.  And  the  cogency  of 
these  conclusions  becomes  additionally  con- 
yincing  when  it  is  considered  thai  there  is 
no  oontention  as  to  wrong  against  the  com- 
Hmunity  resulting  from  the  contract  which 
7  gave  to  tha*  corporation  a  right  to  buy  a 
part  of  the  property  covered  by  the  option 
held  by  Parker,  especially  when,  from  the 
surrounding  circumstances,  it  is  clearly  to 
be  deduced  that  the  agreement  to  give  to  the 
corporation  the  right  of  way  was  one  of  the 
considerations  by  which  it  was  led  to  con- 
sent to  become  a  purchaser  of  part  of  the 
property  which  the  option  embraced,  there- 
by in  part,  at  least,  affording  the  means  by 
which  Parker  was  enabled  to  acquire  under 
the  option  the  property  which  remained. 
The  daim  now  made  thus  reduces  itself  to 
the  contention  that  the  right  of  the  commun- 
ity to  purchase  under  the  option  must  be  by 
it  enjoyed  free  from  the  obligations  insepar- 
ably resulting  from  its  exertion;  or,  in  an- 
other aqpeefei  that  tha  oonimunityy  having 


secured  through  its  eontraet  with  the  ocn^ 
poration  the  means  to  enable  it  to  pay  te 
the  property  which  it  acquired,  can  retaim 
tha  property  free  from  ih%  obligation  in- 
curred in  favor  of  the  corporation. 

There  ia  a  contention  that  the  ri^t  to 
enforce  the  agreement  to  grant  the  servitude 
of  way  is  barred  by  the  limitation  provided 
in  §  4481  of  the  Porto  Rieaa  Code  of  1913 
(§  1375  of  the  previous  Code).  But^  on  tbt 
face  of  the  provision  relied  upon,  it  is 
plainly  applicable  only  to  actions  for  lesion 
in  cases  of  sale  embraced  by  f  4480  of  tbt 
same  Code,  and  has  therefore  no  possible  re- 
lation to  the  subject  before  us.  So^  alao^ 
there  is  a  contention  that  the  decree  below 
was  too  broad  since  it  enforced  a  perpetual 
easement  instead  of  one  depending  upon  tha 
continued  use  of  the  property  for  tha  pur- 
poses for  which  the  easement  was  erei^ed. 
But  we  think  this  oontention  is  also  wlioUj 
without  merit,  because  the  decree^  whan 
rightly  interpreted,  ia  not  auaoeptibla  ol  tha 
extreme  eonstniciioa  placed  iipoii  iM^ 

Affirmed* 
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(239  U.  8.  277) 

PHOENIX  RAILWAY  COMPANY  OF  ARI- 
ZONA, Appt., 

V. 

W.  PAUL  GEARY,  Frank  A.  Jones,  and 
Amos  W.  Cole,  Members  of  the  Corpora- 
tion Commission  of  the  State  of  Arizona, 
etal. 

Injunction  «=»85— Enfobcement  of  Ob- 
deb  OF  Cobpobation  Commission. 

1.  A  clear  case  of  unreasonable,  arbi- 
trary, or  confiscatory  action  on  the  part 
-ol  a  State  Corporation  Commission  in  di- 
recting a  street  railway  company  to  double- 
track  one  ol  its  lines  for  a  specified  dis- 
tance must  be  made  before  a  Federal  court 
nay  restrain  the  enforcement  of  the  Com- 
mission's order  by  an  interlocutory  injunc- 
tion. 

[Ed.    Note.— For  other   casaB,    see    Inianction, 
CenL  Dig.  »  156,  156;    Dec  Dig.  tts»85.1 

Constitutional  Law  ^=»46— Detebmina- 
TioN  OF  Constitutional  Questions  — 

NECESSITt. 

2.  Uhe  Federal  Supreme  Court,  on  an 
Appeal  from  a  decree  of  a  district  court  re- 
fusing to  grant  an  interlocutory  injunction 
to  restrain,  on  constitutional  grounds,  the 
enforcement  of  an  order  of  a  State  Cor- 
poration Commission  directing  a  street  rail- 
'way  company  to  double-track  one  of  its  lines, 
need  not  determine  the  validity  of  the  pen- 
alty provisions  of  the  Arizona  Constitution 
and  laws  applicable  to  public  service  cor- 
porations, in  advance  of  an  attempt  to 
•enforce  such  provisions,  where  they  are  clear- 
ly separable  from  the  order  of  the  Commis- 
sion and  the  constitutional  and  statutory 
provisions  under  which  it  was  made,  and 
are  not  relied  upon  by  appellant  except  as  a 
n'ound  for  invoking  the  jurisdiction  of  a 
Federal  court  in  equity. 

[Ed.  Note.— For  other  c&saB,  see  Constitutional 
IMW,  Gent.  Dig.  H  4S-46;    Dec.  Dig.  ^=s>40.] 

[No.  48.] 


fiubmitted  October  29,  1915.     Decided  No- 
vember 29,  1915. 

k  PPEAL  from  the  District  Court  of  the 
±k  United  SUtes  for  the  District  of  Ari- 
zona to  review  a  decree  refusing  to  grant 
an  interlocutory  injunction  to  restrain  the 
enforcement  of  an  order  of  the  State  Cor- 
poration Commission,  directing  a  street  rail- 
way company  to  double-track  one  of  its 
lines.    Afiirmed. 

See  same  case  below,  209  Fed.  694. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  Britton,  Evans 
Brovme,  F.  W.  Clements,  Floyd  M.  Stahl, 
Edward  Kent,  and  Louis  H.  Chalmers  for 
Appellant. 

Mr.  'Wiley  B.  Jones,  Attorney  General 
ef  Arizona,  and  Messrs.  Edward  M. 
<near7,  Ijeslie  C.  Hardy^  and  George  W. 
Harben  for  appellees. 


*Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

In  June,  1913,  the  Corporation  Commis- 
sion of  the  State  of  Arizona  made  an  order 
directing  appellant  to  double-track  its 
line  of  street  railway  on  West  Washington 
street  in  the  city  of  Phoenix,  in  that  state, 
between  Seventh  and  Seventeenth  avenues, 
— a  distance  of  ten  blocks;  the  work  to  be 
commenced  within  thirty  days  from  the  date 
of  the  order  and  completed  on  or  before 
September  1st.  By  a  subsequent  order  the 
time  for  completion  was  extended  until 
December  1st,  1913.  Having  unsuccessfully 
applied  to  the  Commission  for  a  rehearing, 
appellant  filed  its  present  bill  of  complaint 
in  the  United  States  district  court,  praying 
that  the  Commission's  order  be  declared 
null  and  void  as  in  contravention  of  the 
Constitution  of  the  United  States,  and  that 
the  defendants  (who  include  the  members 
of  the  Corporation  Commission,  the  attorney 
general  of  the  state,  and  the  county  attor-^ 
ney),  be  enjoined  from  enforcing  or  at-J{ 
tempting  to  enforce  it  by^suit,  prosecution,* 
or  other  proceeding,  and  from  insLituting 
any  proceeding  for  the  recovery  of  fines  or 
penalties  for  any  violation  of  or  refusal  to 
obey  it;  the  groimd  of  complaint  being  that 
the  order  was  unjust  and  unreasonable  be- 
cause the  service  already  rendered  upon 
Washington  street  by  appellant  was  ade- 
quate and  efficient;  that  the  construction 
of  a  double  track  was  not  required  by  the 
needs  of  the  public;  that  appellant's  operat- 
ing expenses  exceeded  its  revenues,  and  that 
it  was  unable  to  make  the  additional  ex- 
penditure of  about  $14,000  required  for  the 
double-tracking;  and  that  compliance  with 
the  order  would  prevent  appellant  from 
making  an  adequate  return,  or  any  return 
at  all,  upon  the  value  of  its  property.  The 
bill  further  set  up  that,  under  the  Consti- 
tution and  statutes  of  Arizona,  complainant 
was  required,  under  severe  penalties,  to  put 
the  order  into  effect,  and  to  keep  it  in  effect 
until  modified  or  abrogated,  and  that  while 
a  right  to  review  the  reasonableness  and 
lawfulness  of  the  order  in  a  state  court 
was  given  by  statute,  the  court  was  pro- 
hibited from  issuing  any  injunction  or 
restraining  order  until  after  the  final  deter- 
mination of  the  matter,  and  in  the  mean- 
time the  order  would  be  in  full  force  and 
effect  and  must  be  obeyed,  under  heavy  pen- 
alties for  each  day's  continuance  of  the 
violation;  and  it  was  alleged  that  these 
statutory  and  constitutional  provisions  were 
adopted  for  the  purpose  of  compelling  ac- 
quiescence in  any  order  made  by  the  Cor- 
poration Commission,  and  preventing  a  re- 
sort to  the  courts  to  test  the  reasonableness^ 
justness,  and  validity  thereof,  and  thus  had 
the  effect  of  depriving  complainant  of  its 
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property  without  due  process  of  law,  and 
denying  to  it  the  equal  protection  of  the 
laws,  in  violation  of  the  14th  Amendment. 
Upon  the  filing  of  the  bill,  with  accom- 
panying affidavits,  a  temporary  restraining 
order  was  granted,  and  a  hearing  of  the 
^  application  for  interlocutory  injunction  was 
g  thereafter   had   before   three   judges   under 

•  the  provisions  of*§  266,  Judicial  Code  (act 
of  March  3,  1911,  36  Stat,  at  L.  1087,  1162, 
chap.  231,  Comp.  Stat.  1913,  §§  9G8,  1243). 
The  court  held  (209  Fed.  694)  that  com- 
plainant's showing  as  to  the  alleged  un- 
reasonableness of  the  Commission's  order 
was  not  sufficiently  strong  to  warrant  an 
injunction  to  restrain  its  enforcement  pen- 
dente lite,  but  the  temporary  restraining 
order  was  continued  in  force  pending  the 
present  appeal,  taken  direct  to  this  court 
under  the  cited  section  of  the  Code. 

The  jurisdiction  of  a  Federal  court  of 
equity  over  the  subject-matter  is,  of  course, 
well  settled.  Ex  parte  Young,  209  U.  S, 
123,  144,  52  L.  ed.  714,  722,  13  L.R.A. 
(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764;  Minnesota  Rate  Cases  (Simpson 
V.  Shepard)  230  U.  S.  352,  380,  67  L.  ed. 
1511,  1534,  48  L.R.A.(N.S.)  1151,  33  Sup. 
Ct.  Rep.  729;  Siler  v.  Louisville  &  N.  R. 
Co.  213  U.  S.  175,  190,  53  L.  ed.  753,  757, 
29  Sup.  Ct.  Rep.  451;  Louisville  &  N.  R. 
Co.  v.  Garrett,  231  U.  S.  298,  303,  58  L. 
ed.  229,  238,  34  Sup.  Ct.  Rep.  48. 

The  sole  question  raised  is  whether  the 
bill  of  complaint  and  supporting  affidavits, 
in  view  of  the  rebutting  affidavits  filed  by 
the  appellees,  made  so  clear  a  case  of  un- 
reasonable, arbitrary,  or  confiscatory  action 
on  the  part  of  the  Corporation  Commission 
as  to  call  for  an  interlocutory  injunction. 
The  attempt  was  to  show  that  there  was 
no  reasonable  necessity  for  the  Commis- 
sion's order,  in  view  of  the  character  of  the 
community  to  be  served,  the  amount  of 
traffic  over  the  line,  the  financial  condi- 
tion of  complainant,  the  nature  and  ex- 
tent of  the  service  already  rendered  and 
capable  of  being  rendered  with  the  existing 
facilities,  and  the  advantage  to  accrue  to 
the  public  as  compared  with  the  expendi- 
tures to  be  sustained  by  complainant  in 
complying  with  the  order.  But  the  facts 
and  the  inferences  were  much  in  dispute. 
Complainant  is  not  required  to  open  up  new 
territory,  but  only  to  give  better  service 
upon  a  street  already  occupied  by  it  un- 
der a  public  franchise.  Its  line  of  railway 
on  Washington  street  is  already  double- 
tracked  for  a  distance  of  14  blocks  in  the 
business  section  of  the  city.    The  10  blocks 

Snow  required  to  be  double-tracked   lie  be- 
tween the   business  section   and  the   state 

*  Capitol,  where  are*  located  the  offices  of 
the  governor,  the  assembly  chambers  of  the 


state  legislature,  the  court  room  of  the  su- 
preme court  of  the  state  and  the  chamben 
of  the  judges,  the  law  library  of  the  states 
and  the  offices  of  the  secretary  of  state,  the 
attorney  general,  the  Corporation  Commis- 
sion, and  other  state  officials.  On  the  line 
is  located  a  public  library  and  a  park,  both 
much  frequented,  while  in  the  vicinity  of 
the  state  Capitol  there  is  an  estimated 
population  of  from  1,200  to  1,500,  the  city 
as  a  whole  having  an  estimated  popula- 
tion of  25,000.  There  is  abundant  evidence 
of  substantial  inconvenience  to  the  public 
owing  to  the  fact  that  there  is  but  a  single 
track  with  one  turnout  between  Seventh 
and  Seventeenth  avenues,  and  some  evidence 
tending  to  create  an  inference  that  the  reve- 
nues of  the  company  would  be  materially 
increased  by  the  double-tracking.  The  Com- 
mission's order  appears  to  have  been  made 
after  full  hearing  and  investigation  respect- 
ing these  matters.  And,  upon  the  whole, 
we  agree  with  the  court  below  that  the  pre- 
sumption of  reasonableness  existing  in  favor 
of  the  action  of  the  Commission  was  not 
overcome  in  the  showing  that  was  made 
upon  the  application  for  an  injunction. 

The  penalty  provisions,  except  as  a 
ground  for  invoking  the  jurisdiction  of  a 
Federal  court  in  equity,  are  not  relied  upon 
by  appellant.  They  are  contained  in  cer- 
tain sections  of  the  Constitution  and  stat- 
utes of  Arizona  applicable  to  public  serv- 
ice corporations.  Constitution,  art.  15, 
§§  16  and  17 ;  public  service  corporation  act. 
Laws  1912,  chap.  90,  §§  65,  68,  74a  and  b, 
76,  77,  79,  81;  Rev.  Stat.  1913,  §§  2341, 
2344,  2350a  and  b,  2352,  2353,  2355,  2357. 
They  are  clearly  separable  from  the  order 
of  the  Commission  and  the  constitutional 
and  statutory  provisions  under  which  it 
was  made.  Const,  art.  15,  §  5;  public  serv- 
ice corporation  act,  Laws  1912,  chap.  90,^ 
§  36;  Rev.  Stat.  1913,  §  2312.  Therefore,  in* 
advance  of  an  attempt  to  enforce  the* pen-* 
alty  provisions,  we  need  not  pass  judgment 
upon  them.  Grenada  Lumber  Co.  v.  Mis- 
sissippi, 217  U.  S.  433,  443,  54  L.  ed.  826, 
831,  30  Sup.  Ct.  Rep.  535;  Western  U. 
Teleg.  Co.  v.  Richmond,  224  U.  S.  160,  172, 
56  L.  ed.  710,  717,  32  Sup.  Ct.  Rep.  449; 
Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard) 230  U.  S.  352,  380,  57  L.  ed.  1511, 
1534,  48  L.RJ^.(N.S.)  1151,  33  Sup.  Ct. 
Rep.  729;  Louisville  &  N.  R.  Co.  v.  Garrett, 
231  U.  S.  298,  319,  58  L.  ed.  229,  245,  34 
Sup.  Ct.  Rep.  48;  Grand  Trunk  R.  Co.  v. 
Michigan  R.  Commission,  231  U.  S.  457, 
473,  58  L.  ed.  310,  319,  34  Sup.  Ct.  Rep. 
152;  Ohio  Tax  Cases,  232  U.  S.  576,  594, 
58  L.  ed.  738,  746,  34  Sup.  Ct.  Rep.  372. 
The  coiu-t  below  expressed  the  view  that 
the  cause  should  be  retained  in  order  to 
restrain  prosecutions   for  penalties  during 
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such  time  as  would  be  reasonably  required  I 
to  enable  the  corporation  to  comply  with  . 
the  order  of  the  Commission.     The  court's  | 
order,   as   entered   upon    complainant's   ap- 
plication,  contains  no   provision   upon   the 
subject.    Our  affirmance  of  that  order  will 
be   without   prejudice   to   the   authority   of 
the  District  Court  to  deal  with  the  ques- 
tion of  penalties. 
Affirmed. 


(239  U.  S.  283) 

PEDRO  De  ELZABURU,  Appt.. 

V. 

GENARA  CHAVES  et  aL 

Courts  «=>3C(>— Federal  Courts  —  Fol- 
lowi:yo  Decisions  of  Insular  Courts. 
The  Federal  courts  should  respect  the 
rule  of  property  established  by  the  rulings 
of  the  Porto  Rico  supreme  court  that  the 
provisions  of  Porto  Rico  mortgage  law,  art. 
395,  under  which  a  decision  in  proceedings 
to  establish  the  ownership  of  real  property 
U  not  res  judicata,  even  as  between  the 
parties,  remained  in  force  notwithstanding 
the  enactment  of  Porto  Rico  Code  Civ.  Proc. 
§  188,  and  Law  of  Evidence,  §§  69,  101, 
making  judgments  in  special  proceedings 
conclusive,  which  that  court  thought,  hav- 
ing been  enacted  with  full  knowledge  of  the 
provision  of  art.  413  of  the  mortgage  law 
(continued  in  force  by  the  Foraker  act  of 
April  12,  lOUO,  31  Stat,  at  L.  79,  chap.  191, 
Comp.  Stat,  3913,  §  3755,  §  8),  that  "none 
of  the  articles  of  which  this  law  consists 
can  be  repealed  except  bv  virtue  of  another 
special  law,"  could  not  have  been  intended 
to  operate  as  an  implied  repeal, — especially 
in  view  of  the  contemporaneous  enactment 
to  the  "act  relating  to  special  legal  pro- 
ceedings," which  expressly  reserved  from 
the  operation  of  its  repealing  section  the 
special  proceedings  established  in  the  mort- 
gage law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  K4-967.  960-968 ;    Dec.  Dig.  <g=»366.] 

[No.  62.] 

Submitted  November  1,  1915.     Decided  No- 
vember 29,  1915. 

APPEAL    from    the    Supreme    Court    of 
Porto  Rico  to  review  a  decree  which, 
reversing  a  decree  of  the  District  Court  of 
San   Juan,   dismissed   the   complaint   in    a 
suit  to  annul  certain  possessory  proceedings, 
and  the  resulting  entry  of  possession.     Af- 
firmed. 
See  same  case  below,  19  P.  R.  R.  162. 
The  facts  are  stated  in  the  opinion. 
Mr.  Jacinto  Texldop  for  appellant. 
J     No  appearance  for  appellees. 
:« 

*    *Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 
This  suit  was  commenced  by  the  present 


appellant  in  the  district  court  of  San  Juan 
to  set  aside  as  null  and  void  certain  pos- 
sessory proceedings  instituted  by  Paula 
Cliavcs  in  the  year  1895  with  respect  to  an 
estate  containing  50  cucrdas  of  land,  situate 
at  a  place  known  as  Honduras,  in  the  ward 
of  Sabana  Liana,  in  the  municipality  of 
Rio  Piedras,  Porto  Rico,  and  the  result- 
ing entry  of  possession  in  the  registry  of 
property  of  San  Juan,  and  to  require  the 
defendants  (the  present  appellees),  who  are 
children  and  heirs  of  Paula  Chaves,  to  va- 
cate the  property  and  deliver  up  posses- 
sion to  the  plaintiff  as  the  lawful  own- 
er. The  district  court  rendered  judgment  in^^ 
his  favor;  but  the  supreme  court  of  Porto g 
Rico  reversed  this  judgment  and* dismissed* 
the  complaint.  19  P.  R.  R.  1G2.  The  pres- 
ent appeal  was  taken  under  §  244,  Judicial 
Code  (act  of  March  3,  1911,  36  Stat,  at  L. 
1087,  1157,  chap.  231,  Comp.  Stat.  1913, 
§§  068,  1221),  it  appearing  that  the  estate 
in  question  exceeds  $5,000  in  value. 

The  transcript  contains,  in  addition  to 
the  evidence,  a  "statement  of  facts  in  the 
nature  of  a  special  verdict,"  made  up  for 
the  purposes  of  the  present  appeal  in  the 
manner  contemplated  by  §  35  of  the  Fora- 
ker act  (of  April  12,  1900,  chap.  191,  31 
Stat,  at  L.  77,  85,  Comp.  Stat.  1913,  §§ 
3747,  3791).  See  Rosaly  v.  Graham  y 
Fraser,  227  U.  S.  684,  589,  67  L.  ed.  655, 
657,  33  Sup.  Ct.  Rep.  333;  Ochoa  v.  Her- 
nandez y  Morales,  230  U.  S.  139,  143,  57 
L.  ed.  1427,  1430,  33  Sup.  Ct.  Rep.  1033. 
But  that  practice  was  superseded  by  §  244, 
Judicial  Code,  which  subjected  appeals 
taken  from  the  supreme  court  of  Porto 
Rico  to  the  same  regulations  as  appeals 
from  the  district  courts  of  the  United 
States,  thus  extending  our  review  bo  as  to 
include  questions  of  fact.  ^ 

Plaintiff  asserted  that  the  50  cuerdai 
were  part  of  a  tract  of  112  cuerdas,  and 
this  in  turn  part  of  a  tract  containing  be- 
tween 140  and  150  cuerdas  formerly  owned 
by  Alonso  Hernandez,  who  acquired  it  in 
the  year  1854;  that  Hernandez  hypothe- 
cated this  property  to  the  Spanish  govern- 
ment as  security  for  the  faithful  perform- 
ance of  his  duties  as  collector  of  internal 
revenue;  that  because  of  an  embezzlement 
of  public  funds  by  him  the  property  was 
seized  by  the  government  in  the  year  1875; 
that  about  twenty  years  later,  on  June  5, 
1895,  it  took  possession  of  the  land,  and 
on  September  14,  in  that  year,  possession 
was  recorded  in  the  registry  in  favor  of  the 


1  Section  244,  Judicial  Code,  was  repealed 
by  act  of  January  28,  1915,  38  Stat,  at  L. 
804,  chap.  22,  but  with  a  reservation  of 
cases  then  pending  in  this  court,  aa  the 
present  case  waa. 
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goveniinent,  withont  prejndioe  to  third  par- 
ties  who  mig^t  have  a  better  title;  and  that 
on  October  15, 1897,  the  tract  of  112  enerdas 
^waa  iold  at  auction  to  one  Cnadrado,  who 
JO  transferred  his  right  to  plaintiff,  and  there- 
#  after,  by  deed  of* October  17,  1898,  the 
proper  public  official  conyeyed  the  land  to 
plaintiff.  As  to  the  source  of  the  title  of 
Hernandez,  plaintiff  claims  to  haye  shown 
by  evidence  that  prior  to  the  year  1819 
the  whole  tract  was  inherited  by  Eugenia 
de  la  Cms  and  her  brother,  Job6,  from  their 
grandparents,  and  the  brother  conveyed  his 
share  to  the  sister;  that  in  that  year 
Eugenia  sold  the  land  without  deed  to 
Juana  Maria  de  Otero;  and  that  after  the 
death  of  Eugenia,  and  in  the  year  1836, 
her  son  and  testamentary  executor  insti- 
tuted proceedings  to  prove  the  inheritance 
of  the  estate  by  his  mother  and  the  sale  of 
it  to  Mrs.  Otero.  In  these  proceedings, 
which  were  in  evidence,  several  witnesses 
testified  that  Eugenia  de  la  Cruz  was  the 
owner  of  the  property  then  in  question  for 
many  years  prior  to  the  sale  of  it  to  Mrs. 
Otero  in  1819,  but  agreed  in  saying  that  at 
the  time  of  testifying  and  for  some  years 
before  one  Juan  Caneti  was  in  possession 
of  it  under  some  title  unknown  to  them. 
The  testimony  having  been  forwarded  to  the 
eourt  of  San  Juan,  it  was  ordered  that 
the  owners  of  the  adjacent  properties  and  the 
sindico  procurador  be  heard.  The  property 
owners  waived  hearing.  It  does  not  appear 
that  Caneti  was  either  summoned  or  heard. 
The  sindico  made  no  objection  to  approving 
the  investigation,  ''for  although  the  wit- 
nesses say  that  said  property  is  possessed 
by  Juan  Caneti,  this  does  not  annul  the 
ownership  had  by  Eugenia,  and  Juana  may 
have  leased  or  sold  it  to  Caneti."  The  in- 
vestigation was  thereupon  approved  by  the 
eourt.  Hernandez's  title  was  derived  in  the 
year  1854  under  a  public  deed  made  by  a 
brother  and  four  sisters  named  Otero,  in 
their  own  name  and  for  two  other  brothers 
named,  for  "an  estate  in  the  barrio  of  Hon- 
duras, Rio  Piedras,  which  is  bounded  by 
lands  belonging  to  the  Marchioness  de  Leon 
and  to  Jos^  de  la  Cruz,  and  is  composed 
Hof  140  or  160  cuerdas,  the  exact  number 
Sof  which  will  be  stated  in  the  deed  to  be 
*  executed  for  the  purpose,*  as  well  as  the 
demarcation  thereof,  when  the  same  is  sur- 
veyed." 

Defendants  {the  present  appellees)  al- 
leged that  Juan  Caneti  was  the  true  owner 
at  least  of  the  tract  of  60  cuerdas  now  in 
dispute;  that  from  him  it  passed  to  his 
son,  Santos  Caneti,  who  in  the  year  1867 
sold  it  on  instalments  to  Ramon  Clemente, 
the  husband  of  Paula  Chaves,  from  whom 
it  descended  to  Paula  and  the  defendants, 
who  are  her  lawful  children  by  Clemente. 


There  was  substantial  evidcnee  tending  to 
support  these  allegations.  It  was  also 
shown  quite  dearly  that  Paula  Chaves  waa 
in  continuous  possession  from  the  year  1875 
until  her  death  in  1899,  after  which  event 
defendants  held  continuous  possession  down 
to  the  time  of  the  suit.  In  the  year  1895 
Paula  instituted  proceedings  for  the  record- 
ing of  her  possession,  in  which  the  adjoin- 
ing owners  were  summoned,  testimony  was 
taken,  and  the  proceedings  were  approved 
November  7,  1896,  and  recorded  in  the  regis- 
try of  property  in  the  month  of  March  fol- 
lowing. 

The  supreme  court  of  Porto  Rico  treated 
the  present  suit  as  partaking  of  the  char- 
acter of  an  action  of  ejeetment  to  such 
extent  that  it  devolved  upon  plaintiff  at 
the  outset  to  prove  that  he  was  the  lawful 
owner  of  the  lands  claimed  by  and  in  the 
possession  of  defendants.  The  court  re- 
viewed the  evidence,  found  that  plaintiff's 
chain  of  title  did  not  clearly  identify  the 
location  or  boundaries  of  the  land  claimed 
by  him,  that  the  evidence  of  Hernandez's 
title  was  dubious,  and,  while  the  tract  of 
60  cuerdas  was  clearly  comprised  within 
the  boundaries  which  the  Spanish  govern- 
ment fixed  for  the  properties  sold  by  it  to 
plaintiff,  there  wa^  so  much  doubt  respect- 
ing the  question  of  ownership  as  to  render 
it  impossible  to  reach  the  conclusion  that 
plaintiff  had  proved  his  title.  It  was  point- 
ed out  that  in  the  proceedings  instituted 
in  1836  no  description  of  the  property  was 
given,  that  the  witnesses  then  examined « 
failed  to  establish  the  possession  of  Mri.S 
Otero,  but  did*  refer  to  the  fact  of  posses-* 
sion  by  Juan  Caneti,  who  was  neither  sum^ 
moned  nor  heard;  that  it  was  not  estaln 
lished  in  what  manner  the  Oteros  who  made 
the  deed  of  sale  in  1854  to  Hernandez  were 
connected  with  Mrs.  Otero  named  in  the 
proceedings  of  1836;  that  it  was  not  shown 
how  the  seizure  of  the  property  by  the 
Spanish  government  in  1876  was  carried 
into  effect,  or  the  quantity  or  location  of 
the  property  seized;  that  there  was  no  rec- 
ord of  the  details  connected  with  the  act 
of  taking  possession  of  the  112  cuerdas  by 
the  mayor  of  Rio  Piedras  in  behalf  of  the 
government  on  June  6,  1896,  as  alleged  by 
plaintiff,  but  that  even  if  those  112  cuerdas 
included  the  60  cuerdas  in  controversy,  it 
appeared  that  Paula  Chaves,  who  at  tiiat 
time  was  in  possession  of  the  60  cuerdas, 
not  only  remained  in  possession,  but,  for 
the  purposes  of  the  possessory  title  proceed- 
ings, brought  by  her  later  in  the  same  year» 
obtained  a  certificate  from  the  mayor,  the 
secretary,  and  the  sindico  of  the  municipal- 
ity of  Rio  Piedras,  stating  that  according 
to  the  records  in  the  municipal  archivea 
she  was  in  possession  under  title  of  owner- 
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■Up;  and  lluii  from  th^  whole  of  the  evi- 
denoe  it  appeared  that  the  Canetia  had  held 
coDtinuoYla  poaaeaaion  in  early  timea,  and 
the  Chavea  family  at  leaat  from  1876. 

Onr  examination  of  the  record  disclosea 
BO  aulBeient  ground  for  reveraing  the  au- 
preme  court  of  Porto  Rico  upon  the  quea- 
tiona  of  fact. 

The  chief  reliance  of  appellant  ia  upon 
certain  queationa  of  law,  the  firat  inaiatence 
being  that  the  court  erred  in  denying  the 
force  and  effect  of  rea  judicata  to  a  deciaion 
rendered  by  the  diatrict  court  of  San  Juan 
May  Zl,  1007,  in  a  former  action  between 
the  present  partiea.  It  appears  that  de- 
fendanta,  aa  heirs  of  Paula  Chaves,  in- 
stituted a  proceeding  in  the  municipal 
court  of  San  Juan  for  the  purpose  of  con- 
verting the  entry  of  possession  of  the  60 
cuerdaa,  previoualy  made  in  her  favor,  into 
oo  a  dominion  title;  that  plaintiff  oppoaed  the 
?  eonveraion;  upon  the  trial*  decision  waa 
rendered  in  hia  favor;  and  on  appeal  the 
diatrict  court  of  San  Juan  declared  that 
the  60  cuerdaa  were  not  in  possession  of  de- 
fendants, but  were  part  of  the  eatate  of  112 
enerdaa  belonging  to  plaintiff,  that  he  waa 
in  lawful  possession,  and  that  the  heirs  of 
Chavea  had  no  right  to  convert  their  re- 
corded poaaession  into  a  dominion  title. 

The  supreme  court  held  that  this  deci- 
sion waa  not  rea  judicata.  Appellant  cites 
to  the  contrary,  f  188  of  the  local  Code  of 
Civil  Procedure  (Comp.  Stat.  [P.  R.] 
S  6172),  which  declarea  that  "a  judgment 
ia  a  final  determination  of  the  righta  of  the 
partiea  in  an  action  or  proceeding,"  and 
IS  69  and  101  of  the  law  of  evidence  (Comp. 
Stat.  [P.  R.]  S§  1427,  1469),  which  are  to 
the  effect  that,  as  to  partiea  notified,  "a 
judgment  or  final  order  in  an  action  or 
§  qtecial  proceeding"  ia  conclusive.  1 
f  *The  question  ia  whether  the  deciaion  of 


May  31,  1907,  waa  *a  Judgment  or  final  or>* 
der  in  an  action  or  special  proceeding^ 
within  the  meaning  of  the  sections  eited. 
The  proceeding  was  instituted  under  arti- 
cle 896  of  the  mortgage  law  (Comp.  Stat. 
[P.  R.]  p.  1108),  which  enablea  an  owner 
of  property  having  no  written  title  to  record 
his  ownership  upon  proving  it  before  the 
judge  of  the  court  of  first  instance,  or  mu- 
nicipal court,  under  preacribed  formalitiea. 
Notice  ia  given  to  the  person  from  whom 
the  property  may  have  been  acquired,  or 
his  predecessor  in  interest,  and  to  the  rep- 
resentative of  the  department  of  public 
prosecution.  The  judge  is  to  "receive  writ- 
ten pleadinga  upon  the  claims  and  evidence 
which  may  have  been  presented  by  the  rep- 
resentative of  the  department  of  public 
prosecution,  or  by  the  other  persons  who 
may  have  attended  the  proceedings,"  and  in 
view  of  their  allegations  he  is  to  decide 
upon  the  evidence  and  declare  whether  the 
ownerahip  of  the  property  involved  has  been 
established;  any  person  interested  may  ap- 
peal from  this  decision;  and  "if  said  deci- 
sion is  accepted  or  affirmed,  it  ahall  con- 
stitute a  sufficient  title  for  the  record  of 
the  ownership." 

There  seems  to  be  no  question  that  such 
a  decision,  aa  the  law  atood  at  the  time  of 
the  annexation  of  the  ialand  to  the  United 
Statea,  waa  not  conduaive  upon  the  quea- 
tion  of  ownership,  even  aa  between  the  par- 
ties participating  in  the  proceeding,  but 
waa  aubject  to  be  set  aaida  in  an  ordinary 
action. 

By  article  413  of  the  mortgage  law  it  waa 
declared:     "None  of  the  articlea  of  which 
this  law  consists  can  be  repealed  except  by 
virtue  of  another  special  law."     And  byg 
S  8  of  the  Foraker  act  of  April  12,  1900  S 
(31  Stat,  at  L.*79,  chap.  191,  Comp.  Stat* 
1913,  S  3766) »  the  law  waa  continued  in 
force   until   amended   or   repealed   by   the 


1(1427)  Sec  69.  The  effect  of  a  judgment 
or  final  order  in  an  action  or  special  pro- 
ceeding before  a  court  or  Judge  of  Porto 
Rico  .  .  .  having  jurisdiction  to  pro- 
nounce the  judgment  or  order,  is  aa  fol- 
lows: 

1.  In  case  of  a  judfpnent  or  order  against 
a  specific  thing,  or  m  respect  to  the  pro- 
bate of  a  will,  or  ^e  administration  of  the 
estate  of  a  decedent,  or  in  respect  to  the 
personal,  political,  or  legal  condition  or 
relation  of  a  particular  person,  the  judg- 
ment or  order  is  conclusive  upon  the  title 
to  the  thing,  the  will,  or  administration,  or 
the  condition  or  relation  of  the  person; 

2.  In  other  cases  the  judgment  or  order 
Is,  in  respect  to  the  matter  directly  ad- 
judged, conclusive  between  the  parties  and 
their  aucceasors  in  interest  by  title  sub- 
sequent to  the  commencement  of  the  action 
or  special  proceeding,  litigating  for  the 
aame  thing  under  the  aame  title  and  in  the 

36  S.  C— 4. 


aame  capacity,  provided  thqr  have  notice, 
actual  or  constructive,  of  the  pendency  of 
the  action  or  proceeding. 

(1428)  Sec  60.  Other  Judicial  orders  of 
a  court  or  judge  of  Porto  Rico  .  .  • 
create  a  disputable  presumption,  accord- 
ing to  the  matter  directly  determined,  be- 
tween the  aame  partiea  and  their  repre- 
sentativea  and  successors  in  interest  by  title 
subsequent  to  the  commencement  of  the  ac- 
tion or  special  proceeding,  litigating  for 
the  same  thing  under  the  same  title  and  in 
the  same  capacity.    •    •    • 

(1469)  Sec  101.  The  following  presump* 
tions,  and  no  others,  are  deemed  conclu- 
sive: 

6.  The  Judgment  or  order  of  a  court, 
when  declared  by  this  Code  to  be  conclu- 
sive;   •    •    • 
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legislatiye  assembly  or  by  act  of  Congress,  i 
The  Code  of  Civil  Procedure  was  enacted 
by  the  legislative  assembly  March  10,  1904. 
The  law  of  evidence  was  enacted  March  9, 
1905.  As  already  shown,  it  refers  to  "ac- 
tions and  special  proceedings."  Upon  the 
same  day  another  act  was  approved,  en- 
titled, "An  Act  Relating  to  Special  Legal 
Proceedings."  (Comp.  Stat.  [P.  R.]  p. 
300.)  It  contains  provisions  for  the  re- 
cording of  public  instruments  and  wills,  for 
declaration  of  heirship,  administration  of 
decedents'  estates,  appointment  of  guard- 
ians, the  care  of  the  persons  and  properties 
of  minors,  and  other  matters;  and  in  its 
final  section  there  is  this  declaration:  "All 
previous  laws  in  conflict  herewith  are  here- 
by repealed;  but  the  special  proceedings  es- 
tablished in  the  Civil  Code,  in  the  mort- 
gage law  and  its  regulations,  and  in  any 
other  law,  in  so  far  as  not  provided  for  by 
this  act,  remain  in  force." 

The  effect  of  these  subsequent  enactments 
upon  the  special  proceedings  established  in 
the  mortgage  law  and  regulations  was  con- 
sidered by  the  supreme  court  of  Porto 
Rico  in  Gim4nez  y.  Brenes  (190G)  10  P.  R. 
R.  124,  131,  133,  etc.,  and  again  in  Gon- 
Eales  V.  People  (1900)  10  P.  R.  R.  458,  462. 
In  the  former  case  it  was  held,  with  respect 
to  summary  proceedings  for  the  collection 
of  a  mortgage  debt  under  article  128,  in  the 
latter  with  respect  to  a  special  proceeding 
under  article  396,  that  the  provisions  of  the 
mortgage  law  remained  in  force  notwith- 
standing the  Code  of  Civil  Procedure,  and 
in  the  latter  case  it  uas  distinctly  held  that 
the  proceedings  to  establish  ownership  did 
not  produce  the  effect  of  res  judicata.  This 
was  reaffirmed  by  the  same  court  in  Cal- 
deron  v.  Carcia  (1908)  14  P.  R.  R.  407, 
416.  And  see  Ochoa  v.  Hernandez  y 
Morales,  230  U.  S.  139,  151,  57  L.  ed.  1427, 
1433,  33  Sup.  Ct.  Rep.  1033.  These  deci- 
sions of  the  supreme  court  of  Porto  Rico 
3  are  based  upon  reasoning  that,  while  con- 
y  ceding  the  full  authority*  of  the  legislative 
assembly  to  repeal  or  modify  the  mortgage 
law,  in  effect  invokes  article  413  of  that 
law  (continued  in  force  as  a  part  of  it  by 
the  Foraker  act)  as  prescribing  a  rule  of 
interpretation  to  be  applied  in  testing  the 
intention  of  the  law-making  body  as  ex- 
pressed in  subsequent  enactments.  No  ex- 
press repeal  of  article  395  of  the  mortgage 
law  being  found,  and  the  question  being 
one  of  implied  repeal,  the  court  deemed  it 
manifest  that  the  legislative  assembly,  in 
adopting  the  Code  of  Civil  Procedure  and 
the  law  of  evidence,  did  so  with  full  knowl- 
edge of  article  413  of  the  mortgage  law, 
and  therefore  intended  no  implied  repeal. 
And  the  law  of  evidence  having  been  en- 
acted contemporaneously  with  the  act  re- 


lating to  special  proceedings,  the  latter  act 
was  looked  to  in  construing  §  59  of  the 
former,  and  the  express  reservation  of  the 
special  proceedings  established  in  the  mort- 
gage law  and  its  regulations  was  treated 
as  showing  that  they  were  to  be  left  in  ex- 
istence with  their  former  force  and  effect^ 
and  no  greater.  This  view,  to  say  the  leasts 
is  a  reasonable  one;  and  since  it  is  plain 
that  the  decisions,  having  stood  so  long  un- 
challenged, have  established  a  rule  of  prop- 
erty, it  seems  to  us  that  they  ought  not 
now  to  be  overruled.  It  is  worthy  of  re- 
mark that  Gonzales  v.  People,  supra,  was 
decided  more  than  a  full  year  before  the 
decision  of  the  district  court  of  San  Juan 
which  appellant  insists  ought  to  be  treated 
as  conclusive.  Defendants  may  well  have 
refrained  from  taking  an  appeal  from  the 
decision  of  the  district  court  in  reliance 
upon  the  previous  decision  of  the  higher 
tribunal  that  it  had  no  conclusive  effect. 

The  remaining  questions  of  law  raised  by 
appellant  resolve  themselves,  upon  analysis^ 
into  a  mere  criticism  of  the  process  of  rea- 
soning by  which  the  court  reached  its  con- 
clusions upon  the  facts.  We  find  them  with- 
out substantial  merit,  so  far  as  their  effed 
upon  the  result  is  concerned* 

Judgment  affirmed. 


(239  U.  8.  268) 
J.  F.  BAILEY,  Trustee  in  Bankruptcy  in 
the  Matter  of  Grant  Brothers,  Bankrupts, 
Appt., 

V. 

BAKER  ICE  MACHINE  COMPANY. 
Sales  ^s»454  —  Conditional  Sale— Bb- 

TENTION   OF   TiTLE. 

1.  A  contract  of  conditional  sale,  not 
one  of  absolute  sale  with  a  chattel  mort- 
gage back  securing  the  deferred  instalments 
of  purchase  price,  is  what  the  parties  must 
have  intended  by  a  contract  governed  by 
the  Kansas  laws,  which  provides  for  the  re- 
tention in  the  vendor  of  the  title  to  the 
property  sold  until  full  payment  is  made, 
although  it  requires  the  vendee  -to  keep  the 
property  insured  for  the  vendor's  benefit, 
and  in  case  of  default  in  payment  not  only 
to  return  the  property,  but  to  compensate 
the  vendor  for  its  use  and  any  damage  to  it, 
and  reserves  to  the  vendor  the  right  to  file 
a  mechanics'  lien  for  materials  and  labor 
furnished  under  the  contract. 

[Ed.   Note.— For  other  cases,   see  Sales,   Cent. 
Dig.  §S  1524,  1325.  1333,  1334;     Dec.  Dig.  ^=>464.] 

Bankruptcy  <g=>159  —  Pebfebencx  —  Di- 
minishing Estate. 

2.  An  act  on  the  part  of  the  bankrupt 
whereby  he  surrenders  or  encumbers  his 
property  or  some  part  of  it  for  the  benefit 
of  a  particular  creditor,  and  thereby  dimin- 
ishes the  estate,  is  what  is  meant  by  the 
provisions  of  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  544,  chap.  541,  Ck>mp. 
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6Ut.  1913,  §  0G44) ,  §  60b,  as  amended  by  the 
act  of  June  25,  1910  (36  Stat,  at  L.  838, 
chap.  412,  Comp.  Stat.  1913,  §  9644),  which 
declares  that  a  transfer  by  a  bankrupt  of 
any  of  his  property  shall  be  voidable  by  the 
trustee  if  it  be  made  or  recorded,  when  re- 
cording is  required,  within  four  months  be- 
fore the  petition  in  bankruptcy  is  filed,  and 
the  bankrupt  is  insolvent,  and  the  transfer 
then  operates  as  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent.  Dig.  SS  247,  848,  262.  268-281 ;  Dec.  Dig.  <g=s» 
159.] 

Bankruptcy   ^=>163— Preference  — Con- 
ditional Sale  —  "Preferential  Tranb- 

FKB." 

3.  A  contract  of  conditional  sale  which 
was  not  recorded  until  after  the  conditional 
purchasers  had  become  insolvent  did  not 
operate  as  a  preferential  transfer  by  them, 
within  the  meaning  of  the  bankrupt  act  of 
July  1,  1898  (30  Stat,  at  L.  644,  chap.  641, 
Comp.  Stat.  1913,  §  9644),  §  60b,  as  amended 
by  the  act  of  June  26,1910  (30  Stat,  at  L. 
838,  chap.  412,  Comp.  Stat.  1913,  %  9644), 
which  declares  that  a  transfer  by  a  bank- 
rupt of  any  of  his  property  shall  be  voidable 
by  the  trustee  if  it  be  made  or  recorded, 
when  recording  is  required,  within  four 
montlis  before  the  petition  in  bankruptcy  is 
filed,  and  the  bankrupt  is  insolvent,  and  the 
transfer  then  operates  as  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  S9  247.  248;    Dec.  Dig.  «=9l63. 

For  other  deflnitlons,  see  Words  and  Phrases, 
First  and  Second  Series,  Preferential  Transfer.] 

Bankruptcy  ^s»152— Lien  of  Trustee  — 
When  ArrAcniNO. 

4.  The  trustee  in  bankruptcy  takes  the 
status  of  a  creditor  holding  a  lien  as  of  the 
time  when  the  petition  in  bankruptcy  is 
filed,  under  the  provision  of  the  bankrupt 
act  of  July  1,  1898  (30  Stat,  at  L.  644, 
chap.  641,  Comp.  Stat.  1913,  §  9631),  §  47a, 
cl.  2,  as  amended  by  the  act  of  June  26, 
1910  (36  Stat,  at  L.  838,  chap.  412,  Comp. 
6Ut.  1913,  §  9631),  that  a  trustee  in  bank- 
ruptcy "as  to  all  property  in  the  custody,  or 
coming  into  the  custody,  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  all  the 
rights,  remedies,  and  powers  of  a  creditor 
holding  a  lien  by  legal  or  equitable  proceed- 
ings." 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §  IM;    Dec  Dig.  «=9l52.] 

[No.  42.] 

Argued  November  2,  1916.    Decided  yovem- 
ber  29,  1916. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decree  which  reversed  a  decree 
of  the  District  Court  for  the  District  of 
Kansas,  sustaining  the  action  of  a  referee 
in  bankruptcy  in  denying  the  petition  of  a 
conditional  vendor  to  have  the  property 
Bold  delivered  to  it  by  the  trustee  in  bank- 
ruptcy of  the  conditional  purchasers.  Af- 
firmed. 

See  same  case  below,  126  C.  C.  A.  426, 
209  Fed.  603. 


Statement  by  Mr.  Justice  Van  Devaa- 


ter: 


*  By  a  contract  in  writing,  made  at  Omaha,  • 
Nebraska,  October  14,  1911,  between  the 
Baker  Ice  Machine  Company  and  Grant 
Brothers,  the  former  agreed  to  deliver  and 
install  upon  the  premises  of  the  latter  at 
Horton,  Kansas,  an  ice  making  and  re- 
frigerating machine  for  the  sum  of  $6,940, 
to  be  paid  partly  in  cash  and  partly  in  de- 
ferred instalments  evidenced  by  interest- 
bearing  notes.  It  was  specially  stipulated 
that  the  title  to  the  machine  should  be  and 
remain  in  the  Baker  Company  until  full 
payment  of  the  purchase  price;  that  the 
machine  should  not  be  deemed  a  fixture  to 
the  realty  prior  to  full  payment;  that  in 
the  meantime  Grant  Brothers  should  keep 
the  machine  in  good  order  and  keep  it  in- 
sured for  the  benefit  of  the  Baker  Company; 
that  if  default  was  made  in  the  payment 
of  the  purchase  price,  the  Baker  Company 
should  have  the  right  to  resume  possession 
and  take  the  machine  away;  and  that,  in 
the  event  this  right  was  exercised,  the  com- 
pany should  be  reimbursed  for  all  expenses 
incurred  under  the  contract,  should  be  com- 
pensated for  any  damage  done  to  the  ma- 
chine in  the  meantime,  and  should  be  al- 
lowed a  rental  for  its  use  equal  to  6  per 
cent  per  annum  upon  the  purchase  price 
from  the  date  of  the  installation  to  that 
of  the  resumption  of  possession.  And  it  was 
further  stipulated  that  the  Baker  Company 
should  have  the  right  to  file  a  mechanics' 
lien  for  the  materials  and  labor  furnished 
under  the  contract,  and  that  no  notice  of  a 
purpose  to  file  such  a  lien,  other  than  that 
afforded  by  this  stipulation,  would  be  re- 
quired. 

The  machine  was  installed  in  February, 
1912,  the  cash  payment  was  made  and  notes 
were  given  for  the  balance  of  the  purchase 
price,  all  as  contemplated  by  the  contract. 
A  partial  payment  upon  two  of  the  notes 
brought  the  total  payments  up  to  $3,200.14, 
and  nothing  more  was  paid.    May  16,  1912, 
but  not  before,  the  contract  was  filed  for 
record  in  the  county  register's  ofiice.     Ato 
that  time  Grant  Brothers  were  insolvent,  ei 
and  if  the  contract* operated  as  a  transfer* 
of   the   machine   from   them   to  the   Baker 
Company,  all  the  elements  of  a  preferential 
transfer,   in   the   sense   of   the  bankruptcy 
act,  were  present. 

July  11,  1912,  within  four  months  after 
such  filing.  Grant  Brothers  presented  to 
the  district  court  for  the  district  of  Kan- 
sas their  voluntary  petition  in  bankruptcy, 
and  on  the  next  day  were  adjudged  bank- 
rupts. Possession  of  the  machine,  which 
had  remained  with  them  up  to  that  time, 
was  then  passed  to  the  trustee  in  bank- 
ruptcy.   Shortly  thereafter,  the  balance  of 


4i=>For  other  cases  see  same  topic  A  KEY-NU5iBER  in  all  Key-Nombered  DigesU  *  Indexes 


Digitized  by 


Google 


Sa  SUPREME  COURT  REPORTER. 


Oor.  TBBMp 


the  purchase  price  being  due  and  unpaid, 
the  Baker  Company  intervened  in  the  bank- 
ruptcy proceeding,  asserted  that  it  owned 
the  machine  and  was  entitled  to  the  pos- 
session in  yirtue  of  the  contract*  and 
applied  for  an  order  directing  that  the  pos- 
session be  surrendered  to  it.  Upon  a  hear- 
ing before  the  referee  the  application  was 
denied,  and  upon  a  petition  for  review  his 
■action  was  sustained  by  the  district  court. 
An  appeal  to  the  circuit  court  of  appeals 
resulted  in  a  reversal  of  the  decree,  with  a 
direction  that  the  machine  be  delivered  to 
the  Baker  Company  unless,  within  a  time 
to  be  named,  the  trustee  pay  the  balance 
ot  the  purchase  price.  12G  CCA.  425, 
668,  209  Fed.  603,  844. 

During  the  pendency  of  the  controversy, 
«8  now  appears,  the  machine  was  sold  for 
^,800,  pursuant  to  an  order  of  the  referee, 
requested  by  the  parties,  whereby  the  pro- 
ceeds were  to  take  the  place  of  the  ma- 
•ehine  and  be  disposed  of  according  to  the 
final  decision. 

Messrs.  Edwin  A.  Kraathoff,  Charles 
Curtis,  W.  S.  McClintock,  and  Arthur  L. 
Quant  for  appellant. 

Messrs.  H.  O.  Brome  and  Clinton  Brome 
^  for  appellee. 

?  vMr.  Justice  Van  Devanter,  after  mak- 
ing the  foregoing  statement,  delivered  the 
opinion  of  the  court: 

The  referee  and  the  courts  below  held 
the  contract  to  be  one  of  conditional  sale; 
that  is,  one  making  full  payment  of  the 
purchase  price  a  condition  precedent  to  the 
passing  of  title;  and  this  is  criticized  by 
the  trustee,  who  insists  that  the  contract 
waa  one  of  absolute  sale  with  a  chattel 
mortgage  back,  securing  the  deferred  in- 
stalments. 

In  harmony  witli  the  prevailing  view,  the 
statutes  of  Kansas  and  the  decisions  of  the 
supreme  court  of  the  state  recognize  that 
there  is  a  real  distinction  between  a  condi- 
tional sale  and  an  absolute  sale  with  a 
mortgage  back,  in  that,  under  the  former, 
the  vendor  remains  the  owner,  subject  to 
the  vendee's  right  to  acquire  the  title  by 
complying  with  the  stipulated  condition, 
while  under  the  latter  the  vendee  imme- 
diately becomes  the  owner,  subject  to  the 
lien  created  by  the  mortgage.  Gen  Stat. 
1900,  §§  5224-5226,  5232-5234,  5237;  Sum- 
ner V.  McFarlan,  15  Kan.  600;  Hallowell  v. 
Milne,  16  Kan.  65;  Hall  v.  Draper,  20  Kan. 
137;  Standard  Implement  Co.  v.  Parlin  & 
O.  Co.  51  Kan.  544,  33  Pac.  360;  Moline 
Plow  Co.  V.  Witham,  52  Kan.  185,  34  Pac. 
751;  Big  Four  Implement  Co.  v.  Wright, 
47  L.R.A.(N.S.)  1223,  325  C.  C  A.  577, 
207  Fed.  535.    In  Hall  v.  Draper,  the  true 


effect  of  a  contract  of  conditional  aala  waa 
drawn  in  question,  and  the  court  said* 
speaking  through  Justice  Brewer,  after- 
wards a  member  of  this  court:  "The  titles 
and  all  the  rights  of  control  and  possession 
flowing  from  title,  were  theirs  [the  vendors'], 
except  as  in  terms  restricted  by  the  con- 
tract The  only  limitations  upon  their  full 
control  of  the  organ  were  those  created  by 
this  instrument;  and  the  only  rights  Lever- 
idge  [the  vendee]  had  were  those  obtained 
by  it.  In  this  respect  such  a  conditional 
sale  differs  from  an  absolute  sale  with  a 
mortgage  back.  In  such  case  the  vendee 
has  everything  except  as  limited  by  the^ 
terms  of  the  mortgage.  Here  he  has  noth-|j 
ing  except  as  expressed*  in  his  contract."  • 
True,  in  Christie  v.  Scott,  77  Kan.  267, 
94  Pac  214,  th^e  is  general  language  which, 
if  taken  broadly,  makes  against  this  dis- 
tinction. But,  according  to  a  familiar 
rule  (Cohen  t.  Virginia,  6  Wheat.  264,  399, 
6  L.  ed.  257,  290.;  Pacific  Exp.  Co.  v.  Foley, 
46  Kan.  457,  464,  12  L.RA.  799,  26  Am. 
St.  Rep.  107,  26  Pac  665),  this  language 
should  be  regarded  as  restrained  by  the 
circumstances  in  which  it  was  used.  The 
case  did  not  present  a  controversy  over 
property  conditionally  sold,  but  only  the 
question  whether  the  contract  there  shown 
entitled  the  vendor,  after  reclaiming  the 
property  and  crediting  the  proceeds  upon 
the  purchase  price,  to  enforce  payment  of 
the  balance  by  the  vendee  Without  criti- 
cizing or  referring  to  cases  like  Hall  T. 
Draper,  the  court  concluded  its  discussion 
of  the  question  by  saying:  "Under  the  conr 
tract  attached  to  these  notes,  we  hold  thai 
the  plaintiff  was  authorized  to  take  the 
property  and  sell  it  and  apply  the  proceeda 
toward  the  payment  of  the  notes,  and  that 
by  so  doing  the  law  does  not  imply  a  revo- 
cation of  the  contract  of  sale,  nor  does  the 
law  imply  that  there  remains  no  considerap 
tion  for  the  payment  of  the  balance  due  on 
the  notes."  It  therefore  is  plain  that  we 
ought  not  to  treat  the  decision  as  over« 
ruling  or  qualifying  those  before  men- 
tioned. 

In  jurisdictions  where  r^;ard  is  had  for 
the  distinction  here  indicated  between  a 
conditional  sale  and  an  absolute  sale  with 
a  mortgage  back,  the  question  whether  a 
particular  contract  shows  one  or  the  other 
turns  upon  the  ruling  intention  of  the  par- 
ties as  disclosed  by  the  entire  contract,  and 
not  upon  any  single  provision  separately 
considered.  Invoking  this  test,  the  trustee 
contends  that  this  contract  was  one  of  abso- 
lute sale  with  a  mortgage  back,  notwith- 
standing the  stipulation  that  the  title 
should  be  and  remain  in  the  vendor  until 
full  payment.  The  contention  does  not  ap- 
pear to  have  support  in  any  decision  of 
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the  supreme  court  of  Kansas,  and  in  our 
es  opinion  is  not  tenable.  Requiring  the  vendee 
"Ij  to  give  notes  for  the  deferred  instalments 
*  of  the  purchase  price  was  not*  inconsistent 
with  the  retention  of  title  in  the  vendor 
pending  payment  of  the  notes.  William  W. 
Bierce  v.  Hutchins,  205  U.  S.  340,  348,  51 
L.  ed.  828,  834,  27  Sup.  Ct.  Rep.  524.  Nor 
did  any  inconsistency  result  from  the  pro- 
visions relating  to  rent,  damage,  and  insur- 
ance. Instead  of  making  against  the  re- 
tention of  ownership  by  the  vendor,  they 
were  in  harmony  with  it,  and  doubtless 
were  adopted  upon  the  theory  that  the 
vendee,  who  was  to  have  the  possession  and 
use  of  the  property,  should  bear  the  bur- 
den of  preserving  and  insuring  it,  and,  if 
the  purchase  price  was  not  paid,  should  not 
only  return  the  property,  but  compensate 
the  vendor  for  its  use  and  any  damage  to 
it.  In  Harkness  v.  Russell,  118  U.  6.  6G3, 
30  L.  ed.  285,  7  Sup.  Ct.  Rep.  51,  a  contract 
was  held  to  be  one  of  conditional  sale,  al- 
though entitling  the  vendor  to  rental  and 
damages  if  the  price  was  not  paid;  and  in 
Bryant  v.  Swofford  Bros.  Dry  Goods  Co. 
214  U.  S.  279,  53  L.  ed.  097,  29  Sup.  Ct. 
Rep.  614,  there  was  a  like  holding,  not- 
withstanding the  vendee  was  required  to 
keep  the  property  insured  for  the  benefit  of 
the  vendor,  and,  if  it  was  destroyed  by  fire, 
was  to  remain  liable  for  the  purchase  price. 
In  neither  case  was  the  retention  of  own- 
ership by  the  vendor  deemed  inconsist^ 
■mA  with  the  other  features  of  the  contract. 
Coming  to  the  provision  relating  to  a  me- 
chanics' lien,  we  think  it  did  no  more  than 
reserve  to  the  vendor  a  privilege  or  option 
to  file  and  enforce  such  a  lien.  It  well 
may  be  that  the  exercise  of  this  privilege 
would  have  been  inconsistent  with  a  con- 
tinued assertion  of  title  by  the  vendor. 
William  W.  Bierce  v.  Hutchins»  205  U.  S. 
346,  51  L.  ed.  833,  27  Sup.  Ct.  Rep.  524. 
But  the  privilege  was  not  exercised,  and  it 
hardly  can  be  said  that  its  mere  reserva- 
tion nullified  the  express  words  of  the  stipu- 
lation concerning  the  title.  That  it  was 
not  intended  to  do  so  seems  manifest  when 
the  entire  contract  is  considered. 

We  therefore  are  of  opinion  that  the  eon- 
tract  was  rightly  held  to  be  one  of  con- 
ditional sale. 

The  question   next  to  be  considered  is 

whether  the  contract  operated  as  a  prefer- 

^  ential  transfer  by  Grant  Brothers  within 

1^  the  meaning  of  §  60b  of  the  bankruptcy 

•  act,  ai^amended  in  1010,  chap.  412,  36  Stat. 

at  L.  888,  842,  Comp.  Stat.  1913,  §§  9586, 

0644,  which  declares  that  "a  transfer"  by 

a  bankrupt  ''of  any  of  his  property"  shall 

be  voidable  by  the  trustee,  if  it  be  made  or 

noordsd  (when  recording  is  required)  with- 

fa  Umr  numtha  before  the  petition  in  bank- 


ruptcy  is  filed,  and  "the  bankrupt  be  in- 
solvent and  the  .  .  .  transfer  then 
operate  as  a  preference,''  etc.  The  section 
leaves  no  doubt  that  to  be  within  its  terms 
the  transfer  must  be  one  which  a  bankrupt 
makes  of  his  own  property  and  which  oper- 
ates to  prefer  one  creditor  over  others; 
and  if  further  light  be  needed  there  is  a 
declaration  in  the  bankruptcy  act  (§  1, 
clause  25)  that  the  word  "transfer**  shall 
be  taken  to  include  every  mode  "of  dis- 
posing of  or  parting  with  property,  or  the 
possession  of  property,  absolutely  or  con- 
ditionally, as  a  payment,  pledge,  mortgage, 
gift,  or  security."  [30  Stat,  at  L.  545, 
chap.  541,  Comp.  Stat.  1913,  §  9585.]  It 
therefore  is  plain  that  §  60b  refers  to  an 
act  on  the  part  of  a  bankrupt  whereby  he 
surrenders  or  encumbers  his  property  or 
some  part  of  it  for  the  benefit  of  a  par- 
ticular creditor,  and  thereby  diminishes  the 
estate  which  the  bankruptcy  act  seeks  to 
apply  for  the  benefit  of  all  the  creditors. 
New  York  County  Nat.  Bank  v.  Massey, 
192  U.  S.  138,  147,  48  L.  ed.  880,  384,  24 
Sup.  Ct  Rep.  199.  Applying  this  test  to 
the  contract  in  question,  we  think  it  did 
not  operate  as  a  preferential  transfer  by 
Grant  Brothers,  the  bankrupts.  The  prop- 
erty to  which  it  related  was  not  theirs,  but 
the  Baker  Company's.  The  ownership  was 
not  transferred,  but  only  the  possession, 
and  it  was  transferred  to  the  bankrupts^ 
not  from  them.  Being  only  conditional  pur- 
chasersi  they  were  not  to  become  the  own- 
ers until  the  condition  was  performed.  No 
doubt  the  right  to  perform  it  and  thereby 
to  acquire  the  ownership  was  a  property 
right.  But  this  right  was  not  surrendered 
or  encumbered.  On  the  contrary,  it  re- 
mained with  the  bankrupts  and  ultimately 
passed  to  the  trustee,  who  was  free  to  exer- 
cise it  for  the  benefit  of  the  creditors.  So, 
there  was  no  diminution  of  the  bankrupts'^ 
estate.  ^ 

*  Under  the  recording  law  of  Kansas  a  con-* 
tract  of  conditional  sale  is  valid  between 
the  parties,  whether  filed  for  record  or  not» 
but  is  void  as  against  a  creditor  of  the 
vendee  who  fastens  a  lien  upon  the  property 
by  execution,  attachment,  or  like  l^^l  proc- 
ess before  the  contract  is  filed  for  record. 
Gen.  Stat.  1909,  f  5237;  McVay  v.  Eng- 
lish,  30  Kan.  368,  371, 1  Pac  795;  American 
Lead  Pencil  Co.  v.  Champion,  57  Kan.  352, 
357,  46  Pac.  696;  Youngberg  v.  Walsh,  72 
Kan.  220,  227,  83  Pac.  972;  Geiser  Mfg. 
Co.  V.  Murray,  84  Kan.  450,  L.R.A. — ,  — , 
114  Pao.  1046;  Paul  v.  Lingenfelter,  89 
Kan.  871,  132  Pac.  1179;  Geppelt  v.  Middle 
West  Stone  Co.  90  Kan.  530,  544,  135  Pac. 
573;  Dixon  v.  Tyree,  92  Kan.  137,  139,  130 
Pac.  1026;  Big  Four  Implement  Co.  v. 
Wright,  47  LJLA.(NJ3.)  1223,  125  a  0.  A. 
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677,  207  Fed.  636.  Here  the  contract  was 
made  October  14,  1911,  and  filed  for  record 
May  16,  1012.  In  the  meantime  no  credi- 
tor fastened  a  lien  upon  the  property  by 
execution,  attachment,  or  other  legal  proc> 
€88.  But  it  is  contended  that  §  47a,  clause 
2,  of  the  bankruptcy  act,  as  amended  in 
1920,  chap.  412,  36  Stat,  at  L.  838,  840, 
Comp.  Stat.  1913,  §§  9586,  9631,  gave  the 
trustee  the  status  of  a  creditor  having  such 
a  lien.  That  section  provides  that  a  trus- 
tee in  bankruptcy,  "as  to  all  property  in 
the  custody  or  coming  into  the  custody  of 
the  bankruptcy  court,  shall  be  deemed  vest- 
ed with  all  the  rights,  remedies,  and  powers 
of  a  creditor  holding  a  lien  by  legal  or  equi- 
table proceedings."  Although  otherwise  ex- 
plicit, this  provision  does  not  designate  the 
time  as  of  which  the  trustee  is  to  be  re- 
garded as  having  acquired  the  status  in- 
dicated, and  yet  some  point  of  time  must 
be  intended.  Is  it  the  date  of  the  trustee's 
appointment,  the  filing  of  the  petition  in 
bankruptcy,  or  some  time  anterior  to  both? 
When  not  otherwise  specially  provided,  the 
lights,  remedies,  and  powers  of  the  trustee 
are  determined  with  reference  to  the  condi- 
tions existing  when  the  petition  is  filed.  It 
is  then  that  the  bankruptcy  proceeding  is 
initiated,  that  the  hands  of  the  bankrupt 
and  of  his  creditors  are  stayed,  and  that  his 
estate  passes  actually  or  potentially  into 
tlie  control  of  the  bankruptcy  court.  We 
H  have  said :  "The  filing  of  the  petition  is  an 
•  assertion  of  jurisdiction  with  a  view  to  the 
determination  of  the  status  of  the  bankrupt 
and  a  settlement  and  distribution  of  his  es- 
tate. The  exclusive  jurisdiction  of  the  bank- 
ruptcy court  is  so  far  in  rem  that  the  estate 
is  regarded  as  in  custodia  legis  from  the 
filing  of  the  petition."  Acme  Harvester  Co. 
Y.  Beekman  Lumber  Co.  222  U.  S.  300,  307, 
66  L.  ed.  208,  213,  32  Sup.  Ct.  Rep.  96. 
And  again :  "We  think  that  the  purpose  of 
the  law  was  to  fix  the  line  of  cleavage  with 
reference  to  the  condition  of  the  bankrupt 
estate  as  of  the  time  at  which  the  petition 
was  filed,  and  that  the  property  which  vests 
in  the  trustee  at  the  time  of  adjudication 
is  that  which  the  bankrupt  owned  at  the 
time  of  the  filing  of  the  petition."  Everett 
V.  Judson,  228  U.  S.  474,  479,  57  L.  ed. 
927,  929,  46  L.R.A.(N.S.)  154,  33  Sup. 
Ct.  Rep.  568.  And  see  Zavelo  v.  Reeves, 
227  U.  S.  625,  631,  57  L.  ed.  676,  678,  33 
Sup.  Ct.  Rep.  305,  Ann.  Gas.  1914D,  664. 
Had  it  been  intended  that  the  trustee  should 
take  the  status  of  a  creditor  holding  a  lien 
by  legal  or  equitable  process  as  of  a  time  an- 
terior to  the  initiation  of  the  bankruptcy 
proceeding,  it  seems  reasonable  to  believe 
that  some  expression  of  that  intention  would 
have  been  embodied  in  §  47a  as  amended. 
As  this  was  not  done,  we  think  the  better 


view,  and  one  which  accords  with  other  pro- 
visions of  the  act,  is  that  the  trustee  takes 
the  status  of  such  a  creditor  as  of  the  time 
when  the  petition  in  bankruptcy  is  filed. 
Here  the  petition  was  filed  almost  two 
months  after  the  contract  was  filed  for  rec- 
ord, and  therefore  the  trustee  was  not  en- 
titled to  assail  it  under  the  recording  law  of 
the  state. 

The  record  shows  that  between  the  date 
of  the  contract  and  the  time  it  was  filed  for 
record  the  bankrupts  mortgaged  the  machine 
to  the  first  National  Bank  of  Horton,  and 
that  the  bank,  although  apparently  assert- 
ing some  right  under  the  mortgage,  was  not 
brought  into  the  present  proceeding.  In  this 
situation,  our  decision  and  that  of  the  Cir- 
cuit Court  of  Appeals  must  be  understood 
to  be  without  prejudice  to  further  proceed* 
ings  respecting  the  rights,  if  any»  existing 
under  that  mortgage. 

Decree  affirmed. 


(239  U.  8.  244) 
HENRY   W.  O'NEILL   and   Cornelius   K. 
Hefferman,  Plffs.  in  Err., 

V. 

JACOB  F.  LEAMER,  John  T.  Daley,  Fred 
Bartehs,  et  al. 

Courts  ^=»304— Federal  Courts  ^Scopb 
OF  Review— Non-Federal  Question. 

1.  The  propriety  of  a  statutory  delega- 
tion of  authority  to  an  inferior  state  court 
in  the  matter  of  the  formation  of  a  drain- 
age district  is  a  state  question  not  open 
for  review  in  the  Federal  Supreme  Court  on 
writ  of  error  to  the  highest  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  CenL 
Dig.  S§  1049-1077;    Dec.  Dig.  ^=d394.] 

Constitutional  Law  ^=>68  —  Political 
Question— Republican  Form  of  Gov- 
ern iient. 

2.  The  guaranty  to  each  state  in  U.  S. 
Const,  art.  4,  §  4,  of  a  republican  form  of 
government,  cannot  be  invoked  to  invalidate 
in  the  courts  the  proceedings  in  connection 
with  the  organization  and  management  of  a 
drainage  district. 

[Ed.  Note.— Por  other  cases,  see  Constitutional 
Law.  Cent  Dig.  S9  126-127;    Dec.  Dig.  «s»68.] 


Courts  ^=s>394— Federal  Question^Ddk 
Process  of  Law. 

3.  A  contention  that  an  appropriation 
of  land  for  a  drainage  district  was  essential- 
ly for  a  private  purpose,  and  hence  contrary 
to  U.  S.  Const.,  14th  Amend.,  as  amounting 
to  a  deprivation  of  property  without  due 
process  of  law,  presents  a  Federal  question 
which  will  support  a  writ  of  error  from  the 
Federal  Supreme  Court  to  a  state  court, 
where  the  latter  court  denied  the  right  so 
asserted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S§  1049-1077 :    Dec.  Dig.  <g==>394.] 

Constitutional  Law  ^=>281— Due  Pro- 
cess of  Law— Eminent  Domain— Recla- 
mation of  Swamp  Lands. 

4.  The   power  of  eminent  domain   was 
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not  exercised  for  private  purposes,  contrary 
to  U.  S.  Const.,  14th  Amend.,  by  condemna- 
tion proceedings  instituted  by  a  drainage 
district  organized  conformably  to  Neb.  Laws 
1905,  chap.  161,  and  Laws  1909,  chap. 
147,  which  provide  that  in  a  proceeding 
initiated  by  a  majority  in  interest  of 
the  owners'  in  any  contiguous  body  of 
swamp  or  overflowed  lands  for  the  purpose 
of  having  such  land  reclaimed  and  protected 
from  the  eflccts  of  water,  the  district  court 
for  the  proper  county  may  declare  the 
drainage  district  as  defined  to  be  a  public 
corporation  of  the  state,  although  the  fact 
that  any  proposed  district  is  to  contain 
160  acres  or  more  of  wet  or  overflowed  lands 
18  made  by  the  statute  sufiicient  cause  for 
declaring  the  public  utility  of  the  improve- 
ment, where  the  highest  state  court  has  not 
sustained  the  act  as  applicable  to  any  case 
in  which  it  was  considered,  upon  a  judicial 
examination  of  the  facts,  that  the  under- 
taking served  private  interest  alone,  and 
the  district  in  question  embraces  a  large 
area  with  many  proprietors,  and  the  enter- 
prise was  judicially  declared,  after  contest, 
to  be  a  public  utility,  and  conducive  to  the 
public  convenience,  health,  and  welfare. 

tEd.  Note— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  S  8S0;    Dec.  Dig.  ^=9281.] 

[No.  33.] 

Argued  October  26  and  27,  1916.     Decided 
November  29,  1915. 

IN  EHHOR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  decree 
which  aflirmed  a  decree  of  the  District  Court 
of  Dakota  County,  in  that  state,  dismissinj 
a  suit  to  enjoin  the  construction  of  a  drain- 
age ditch.     Aflirmed. 

See  same  case  below,  93  Neb,  786»  142  N. 
W.  112. 

The  facts  are  stated  in  the  opinion. 

Messrs.   William   V.   Allen   and  M.   D. 
lyier  for  plaintifl's  in  error. 

Messrs.  R.  E.  EvaiiB  and  A.  C.  Strong 
for  defendants  in  error. 


•      Mr.  Justice  Hnghes  delivered  the  opin- 
ion of  the  court: 

Under  the  laws  of  Nebraska  (Laws  1905, 
chap.  161;  Laws  1900,  chap.  147;  Cobbey's 
Anno.  Stat.  §§  5561-5597;  Rev.  SUt.  1913, 

fS§  1797  et  seq.)  the  district  court  of  the 
state  made  an  order  organizing  "Drainage 
•  District  No.  2*of  Dakota  County."  The  lands 
embraced  within  the  district  lay  to  the 
southeast  of  the  village  of  Jackson,  and  con- 
sisted of  about  7,000  acres  of  swamp  lands 
upon  which  were  discharged  tlie  waters  of 
Elk  creek,  coming  from  the  northwest.  It 
was  recited  in  the  order  that  the  drainage  of 
these  lands  would  be  "a  public  utility,"  and 
would  "be  conducive  to  the  public  oonven- 
lenoe,  health,  and  welfare."  Plans  were 
adopted  which  involved  the  construction  of 


a  ditch  across  lands  of  the  plaintiffs  in  er- 
ror for  the  purpose  of  carrying  the  waters 
of  the  creek  to  Jackson  lake.  These  were 
lands  which  did  not  receive  the  flood  waters 
of  the  creek,  but  were  situated  northeast  of 
Jackson  and  outside  the  drainage  district. 
The  defendants  in  error,  who  had  been  cho- 
sen as  supervisors  of  the  drainage  district, 
instituted  condemnation  proceedings  in  the 
county  court  for  the  purpose  of  making  the 
necessary  appropriation,  and  awards  were 
made. 

This  action  was  then  begun  by  the  plain- 
tiffs in  error    (and  another)    in  the  state 
court  to  enjoin  the  construction  of  the  ditch. 
The  plaintiffs  assailed  the  Nebraska  statute 
as  repugnant  to  the  state  Constitution,  and 
further  averred  that  to  permit  the  defend- 
ants to  construct  the  ditch  would  deprive 
the  plaintiffs  of  their  property  without  due 
process  of  law  and  deny  to  them  the  equal 
protection  of  the  laws,  in  violation  of  the 
14th    Amendment.      It    was    alleged    that 
the  enterprise  was  "wholly  private  and  in  the 
exclusive  pecuniary  interest  of  the  so-called 
corporators"  of  the  drainage  district.    The 
trial   court  made  special   findings,  in  sub- 
stance, as  follows:  That  the  drainage  district 
had  been  legally  organized;  that  the  defend- 
ants had  been  constituted  ita  supervisors; 
that,  in  conformity  with  the  statute,  the 
drainage  district  had  been  declared  by  the 
district  court,  upon  due  notice  to  all  inter- 
ested parties,  as  required,  to  be  a  public  cor- 
poration of  the  state;  that  the  district  had^ 
employed  competent  civil  engineers  who  had  J 
made  a  complete  plan,  which^had  been  pre-* 
sented  and  duly  confirmed,  for  draining,  re- 
claiming, and  protecting  the  lands  in  the  dis- 
trict from  overflow ;  that  the  route  and  ditch, 
thus  approved,  provided  the  most  feasible 
and  the  safest  method  for  taking  care  of  the 
waters  of  the  creek ;  that  the  description  of 
the  ditch,  as  shown,  was  a  "definite  and  ao- 
curate  description  of  a  proper  right  of  way^ 
through  the  lands  of  plaintiffs  and  otheri; 
that  having  failed  to  agree  with  the  plain- 
tiffs as  to  the  value  of  the  right  of  way  and 
the  damages  which  would  result  from  the 
construction  and  maintenance  of  the  pro- 
posed ditch,  the  defendants  as  supervisors 
had  applied  to  the  county  judge  in  the  man- 
ner provided  by  law  for  the  appointment  of 
appraisers,  who,  having  been  duly  appointed, 
and  having  entered  upon  their  duties  and 
viewed  the  premises,  had  fixed  the  value  of 
the  right  of  way  and  the  damages  to  each 
of  the  plaintiffs  at  sums  stated  and  had  duly 
reported    accordingly;    that    the    outlet    of 
the  proposed  ditch  in  Jackson  lake  was  for- 
merly the  channel  of  the  Missouri  river  at  a 
low  stage,  and  that  by  way  of  this  lake 
there  was  an  adequate  and  direct  outlet  for 
the  water  of  the  creek  into  that  river  with- 
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out  overflowing  the  plaintiffi'  lande;  and 
that  the  defendants  had  not  claimed  the 
right  to  enter  upon  these  lands  until  the 
award  of  the  appraisers  should  haye  been 
paid  to  the  county  judge  for  the  benefit  of 
the  parties  respectively.  It  was  thereupon 
adjudged  that  when  the  awards  were  paid 
the  temporary  injunction  which  had  been 
issued  should  be  dissolved  and  the  action  dis- 
missed. This  judgment  was  affirmed  by  the 
supreme  court  of  the  state.  98  Neb.  786, 
142  N.  W.  112. 

With  many  of  the  questions  dlseossed  in 
argument  this  eourt  is  not  concerned.  It 
has  been  held  that  under  the  state  law  the 
drainage  district  was  a  public  corporation, 
duly  organized,  and  was  entitled  to  exercise 
the  power  of  eminent  domain.  The  pro- 
$  priety  of  the  delegation  of  authority  to  the 
f  district  eourt  in  the  matter  of  tho^formation 
of  the  drainage  district  is  a  state  question. 
The  attempt  to  invoke  8  4  of  article  4  of  the 
Federal  Constitution  is  obviously  futile 
(Pacific  States  Teleph.  k  Teleg.  Co.  t.  Ore- 
gon, 223  U.  8.  118,  56  L.  ed.  877,  82  Sup. 
Ct.  Rep.  224),  and  the  objection  as  to  fof- 
fnge  qualifications  in  connection  with  the 
organization  and  management  of  the  district, 
sought  to  be  based  on  the  16th  Amendment, 
is  likewise  wholly  devoid  of  substance.  It  is 
also  manifest  that  the  state  provided  a  tri- 
bunal  for  the  determination  of  the  compen- 
sation due  to  the  plaintiffs  by  reason  of  the 
appropriation  in  question.  Constitution  of 
Kebrsjka,  art  1.  8  21;  Laws  of  1006,  chap. 
161,  8  12;  Cobbey's  Anno.  Stat.  88  10167 
«t  seq.;  Rev.  Stat.  1913,  88  5940  et  seq. 
Appraisers  were  appointed,  and  the  plaintiffs 
had  due  notice  of  hearing;  they  had  fuU  op- 
portunity to  be  heard,  to  present  any  rele- 
vant question,  and  to  complain  of  any  Ir- 
regularity or  error.  The  questions  of  fact 
as  to  the  definite  location  of  the  ditch,  the 


▼alue  of  the  right  of  way,  and  the  extent  of 
the  damage  to  the  property  affected,  which 
would  be  sustained  through  construction  and 
operation,  were  the  subject  of  determination  ci 
in  an  appropriate  proceeding  l  See  United  $ 
^States  V.  Jones,  109  U.  S.  613,  619,  27  L.  ed.* 
1015,  1017,  3  Sup.  Ct.  Rep.  346;  A.  Backus 
Jr.  &  Sons  V.  Ft.  Street  Union  Depot  Co. 
169  U.  S.  557,  568,  569,  42  L.  ed.  853,  868, 
859,  18  Sup.  Ct.  Rep.  445;  Hooker  t.  Los 
Angeles,  188  U.  S.  814,  318,  47  L.  ed.  487, 
491,  63  L.RJL  471,  23  Sup.  Ct.  Rep.  895; 
Appleby  v.  Buffalo,  221  U.  S.  624,  532,  65 
L.  ed.  838,  842,  31  Sup.  Ct.  Rep.  699;  Mc- 
Govem  v.  New  York,  229  U.  S.  363,  370,  371, 
57  L.  ed.  1228,  1231,  1232,  46  L.RJL(N.S.) 
391,  33  Sup.  Ct  Rep.  876.  It  is  said  that 
no  notico  to  the  plaintiffs  was  required  or 
given  of  the  application  for  the  appointment 
of  appraisers.  As  to  this,  however,  no  ques- 
tion of  Federal  right  appears  to  hare  been 
raised  or  decided  in  the  supreme  court  of  the 
state,  nor  do  we  intimate  that  such  a  daim 
would  have  had  basis,  if  made.  It  is  plain 
that  with  respect  to  none  of  these  matters 
is  there  any  question  for  our  review.  Apple- 
by T.  Buffalo,  221  U.  S.  524,  529,  66  U  ed. 
838,  840,  81  Sup.  Ct  Rep.  699. 

The  defendants  in  error  hare  mored  to 
dismiss  upon  the  groimd  that  there  is  no 
Federal  question  whatever  presented  by  the 
record.  But  we  think  that  the  plaintiffs 
sufficiently  raised  the  question  whether  the 
appropriation  was  essentially  for  a  private 
purpose,  and  hence  contrary  to  the  14th 
Amendment,  as  amotmting  to  a  deprivation 
of  property  without  due  process  of  law,  and 
that  tiieir  contention  as  to  their  Federal 
right  in  this  respect  was  denied  by  the  stato 
court  In  this  view.  Jurisdiction  attaches 
(Missouri  P.  R.  Co.  t.  Nebraska,  164  U.  8. 
408,  417,  41  L.  ed.  480,  496, 17  Sup.  Ct  Rep. 
130;  Madisonville  Traction  Co.  t.  St  Bernard 


1  With  respect  to  the  rights  of  the  plain- 
tiffs under  the  state  law,  the  state  court 
said:  'The  plaintiffs  contend  that  the  con- 
demnation proceedings  were  roid  because 
they  do  not  condemn  and  take  certain  lands 
of  the  plaintiff  O'Neill  which  would  be 
flooded  bv  the  waters  of  the  ditch.  If  the 
plaintiffs'  lands,  other  than  those  taken  by 
the  condemnation  proceedings,  are  damaged 
by  this  improvement,  the  law  affords  them  a 
remedy,  including  the  right  of  appeal  to 
the  court  of  last  resort.  The  statute  pro- 
vi  *ss  that  the  same  proceedings  for  conaem- 
nation  of  such  right  of  way  shall  be  had  in 
all  other  respects,  as  is  provided  by  law  for 
the  condemnation  of  rights  of  way  for  rail- 
road corporations ;  the  payment  of  damages 
and  the  rights  of  appeal  shall  be  applicable 
to  the  drainage  ditches  and  other  improve- 
ments provided  for  in  this  act.'  Section  12. 
The  law  is  well  8ettl<>d  in  such  case  by  many 
decisions  of  this  court.  When  the  remedy  at 
law  is  adequate,  the  prosecution  of  the  work 


cannot  be  delayed  by  injimction.  •  •  • 
It  is  objected  that  the  application  for  con- 
demnation did  not  describe  and  locate  the 
proposed  ditch  with  sufBcient  accuracy. 
.  .  •  The  drawings,  which  the  appraisers 
had,  showed  the  exact  location  of  the  pro- 
posed ditch.  There  is  nothing  to  indicate 
that  the  appraisement  of  damages  was  bi 
any  way  affected  by  any  supposed  uncer- 
tainty as  to  the  location.  The  county  court 
had  power  to  correct  any  irregularities  in 
the  method  of  appraisement  If,  by  reason 
of  the  difference  in  the  statute  from  that 
construed  in  Trester  v.  Missouri  P.  R.  Co. 
33  Neb.  171,  49  N.  W.  1110,  that  case  is  not 
to  be  regarded  as  decisive  of  the  case  at  bar 
upon  this  point,  which  we  do  not  decide,  it 
seems  clear  that  the  application  was  suf- 
ficiently definite  to  give  the  county  court 
jurisdiction  of  the  proceedings.  Errors,  if 
any,  not  affecting  the  jurisdiction  of  the 
court,  should  have  been  corrected  in  that 
court  or  upon  appeal."    93  Neb.  pp.  789,  790. 
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Min.  Co.  196  U.  8.  239,  251,  252,  49  Lw  ed. 
462,  467,  468,  25  Sup.  Ct.  Rep.  251;  Clark 
Y.  Nash,  198  U.  8.  361,  49  L.  ed.  1085,  25 
8  Sup.  Ct.  Rep.  676,  4  Ann.  Caa.  1171;  Strick- 
7  Uy  Y.  Highland  Boy  Gold  Min.  Co.  2(HhU.  S. 
627,  50  L.  ed.  581,  26  Sup.  Ct.  Rep.  301,  4 
Ann.  Caa.  1174;  Offield  y.  New  York,  N.  H. 
4  H.  R.  Co.  203  U.  8.  372,  377,  51  L.  ed. 
231,  236,  27  Sup.  Ct.  Rep.  72;  Hairston  v. 
Danville  &  W.  R.  Co.  208  U.  8.  598,  605, 
606,  52  L.  ed.  637,  639,  640,  28  Sup.  Ct.  Rep. 
331,  13  Ann.  Caa.  1008;  Union  lime  Co.  y. 
Chicago  &  N.  W.  R.  Co.  233  U.  8.  211,  218, 
58  L.  ed.  924,  928,  34  Sup.  Ct  Rep.  522), 
and  we  pass  to  the  consideration  of  the  stat- 
utory plan. 

The  provisions  of  the  statute  are  elabor- 
ate, but  the  principal  features  may  be  brief- 
ly outlined.  In  a  proceeding  initiated  by 
a  majority  in  interest  of  the  owners  "in 
any  contiguous  body  of  swamp  or  overflowed 
lands,"  for  the  purpose  of  having  such  land 
reclaimed  and  protected  from  the  effects  of 
water,  the  district  court  for  the  proper  coun- 
ty may  declare  the  drainage  district  as  de- 
fined to  be  a  public  corporation  of  the  state. 
To  this  end,  the  initiating  proprietors  must 
file  articles  of  association,  giving  the  name 
of  the  proposed  district,  the  number  of  years 
it  is  to  continue,  its  extent,  which  must  not 
be  less  than  160  acres,  and  an  appropriate 
description  of  parcels  and  owners.  Provi- 
sion is  made  for  summons  to  nonsigning 
owners  of  lands  averred  to  be  benefited,  and 
for  the  hearing  of  objections  to  the  organi- 
ntion.  Prop^ty  not  benefited  may  be  ex- 
cluded from  the  district.  If  the  organiza- 
tion is  approved  by  the  court,  the  clerk, 
within  a  time  specified,  is  to  call  a  meeting 
of  the  owners  of  the  lands  within  the  dis- 
trict for  the  election  of  a  board  of  five 
supervisors,  to  be  composed  of  such  propri- 
etors, and  a  majority  of  whom  must  be  resi- 
dent within  the  county  or  counties  in  which 
the  district  is  situated;  each  owner  is  to 
have  one  vote  for  each  acre  owned.  Under 
the  direction  of  this  board,  which  has  de- 
fined authority  and  compensation,  a  topo- 
graphical survey  is  to  be  made  of  the  dis- 
trict, the  various  tracts  and  properties  are 
to  be  classified  according  to  benefits,  which 
are  to  be  assessed,  and  each  parcel  within 
the  district  is  to  bear  its  share  of  the  en- 
tire cost  and  expenses  incurred  In  making 
the  improvements  in  proportion  to  benefits. 
^  A  drain  commissioner  is  to  be  appointed, 
§  who,  subject  to  the  board's  control,  is  to 
*  have  general*  superintendence  of  works  un- 
der contracts  awarded.  If  it  appears 
that  lands  not  embraced  within  the  district 
will  be  benefited,  proceedings  may  be  had 
to  bring  them  in.  Condemnation  of  lands, 
easements,  or  franchises,  within  or  without 
the  district,  for  the  purpose  of  constructing 


the  necessary  ditches,  dykes,  etc.,  may  be 
had.  Provision  is  made  for  the  hearing  of 
objections  to  the  proposed  classification  and 
assessments,  and  aggrieved  objectors  may 
appeal  from  the  decision  of  the  board  of 
supervisors  to  the  district  court.  Tax  levies 
upon  the  properties  assessed  are  provided 
for,  and  the  board  is  authorized  to  issue 
bonds  of  the  district  under  stated  conditions. 
Any  person  owning  lands  within  the  district 
which  is  separated  from  the  ditch  or  water 
course  for  which  it  has  been  assessed  may 
secure  access  to  it  across  intervening  lands 
by  resort  to  a  described  proceeding.  The 
treasurer  of  the  county  in  which  the  district, 
or  the  largest  part  of  it,  is  situated,  is  made 
"ex  officio  treasurer"  of  the  district  for  the 
purpose  of  collecting  and  disbursing  the  tax- 
es or  assessments  laid  under  the  act. 

The  plaintiffs  in  error  contend  that  the 
plan  is  simply  one  for  the  private  advantage 
of  the  property  owners,  and  they  direct 
special  attention  to  the  provision  of  the  stat- 
ute that  the  fact  that  the  district  is  to  con- 
tain 160  acres  or  more  of  wet  or  overfiowed 
lands  shall  be  sufficient  cause  for  declaring 
the  "public  utility"  of  the  improvement. 
But  we  do  not  find  that  the  supreme  court  of 
the  state  has  sustained  the  act  as  applicable 
to  any  case  in  which  it  was  considered, 
upon  a  judicial  examination  of  the  facts, 
that  the  undertaking  served  private  inter- 
ests alone.  On  the  contrary,  we  assume  it 
to  be  the  law  of  Nebraska  that  property  may 
be  tak^i  in  the  furtherance  of  reclamation 
projects  only  where  it  is  found  that  the 
public  welfare  is  involved.  Acts  with  a  dif- 
ferent purpose  have  been  held  unconstitu- 
tional. Jenal  v.  Green  Island  Draining  Co. 
12  Neb.  163,  10  N.  W.  547;  Welton  v.  Dick-,, 
son,  38  Neb.  767,  22  L.R.A.  496,  41  AuLg 
St  Rep.  771,  57  N.  W.  559.'  With  respect  • 
to  the  act  here  in  question  the  state  court 
has  emphatically  declared  that  the  enter- 
prises which  it  contemplates  are  those  dis- 
tinctly of  a  public  character.  In  Drainage 
Dist.  V.  Richardson  County,  86  Neb.  355, 
125  N.  W.  796,  where  the  county  was  re- 
quired to  contribute  on  account  of  special 
benefits  accruing  to  its  highways  within  a 
drainage  district  organized  under  the  stat- 
ute, the  supreme  court  of  Nebraska  said  up- 
on this  point:  'That  question  was  decided 
by  this  court  in  the  case  of  Neal  v.  Van- 
sickle,  72  Neb.  105,  100  N.  W.  200.  It  was 
there  said:  That  the  districts  contem- 
plated by  the  act  are  intended  to  be  of  a 
purely  public  and  administrative  character 
is  evident  as  well  from  the  title  as  from  the 
body  of  the  law  itself.  Its  officers  are  cho- 
sen by  popular  election  and  their  powers,  du- 
ties, compensation,  and  terms  of  service 
are  prescribed  by  the  statute.  The  sources 
of  its  income  arc  predetermined*  as  arc  also 
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the  uses  to  which  it  may  be  applied;  and 
the  county  treasurer  is  made  the  custodian 
of  its  funds,  and  his  disbursement  of  them 
regulated  as  in  case  of  other  public  moneys,  i 
In  our  opinion,  it  is  too  late  in  the  day  to 
contend  that  the  irripjation  of  arid  lands,  the 
straightening  and  improvement  of  water 
courses,  the  building  of  levees  and  the 
drainage  of  swamp  and  overflowed  lands  for 
the  improvement  of  the  health  and  comfort 
of  the  community,  and  the  reclamation  of 
waste  places  and  the  promotion  of  agricul- 
ture, are  not  all  and  every  of  them  subjects 
of  general  and  public  concern,  the  promo- 
tion and  regulation  of  which  are  among  the 
most  important  of  governmental  powers,  du- 
ties, and  functions.'  .  .  .  We  see  no  rea- 
son at  this  time  to  depart  from  that  opin- 
ion, and  therefore  this  contention  must  be 
considered  foreclosed  so  far  as  this  court  is 
eoncerned." 

See  also  Barnes  t.  Minor,  80  Neb.  189, 
114  N.  W.  146;  State  ex  rel,  Harris  v.  Han- 
■on,  80  Neb.  724,  742,  115  N.  W.  294,  117 
N.  W.  412.  These  decisions  were  deemed  to 
be  controlling  in  the  present  case.    93  Neb. 

2  pp.  788,  789,  142  N.  W.  112. 

?  •We  find  no  ground  for  a  contrary  view 
ai  to  the  nature  of  the  authorized  enter- 
prise. We  have  repeatedly  said  that  the 
provisions  of  the  14th  Amendment,  embody- 
ing fundamental  conceptions  of  justice,  can- 
not be  deemed  to  prevent  a  state  from 
adopting  a  public  policy  for  the  irrigation 
of  arid  lands  or  for  the  reclamation  of  wet 
or  overflowed  lands.  States  may  take  ac- 
count of  their  special  exigencies,  and  when 
the  extent  of  their  arid  or  wet  lands  is  such 
that  a  plan  for  irrigation  or  reclamation  ac- 
cording to  districts  may  fairly  be  regarded 
aa  one  which  promotes  the  public  interest, 
there  is  nothing  in  the  Federal  Constitu- 
tion which  denies  to  them  the  right  to  for- 
mulate this  policy  or  to  exercise  the  power 
of  eminent  domain  in  carrying  it  into  ef- 
fect. With  the  local  situation  the  state 
court  is  peculiarly  familiar  and  its  judg- 
ment is  entitled  to  the  highest  respect. 
Clark  V.  Nash,  198  U.  S.  361,  49  L.  ed. 
1085,  26  Sup.  Ct.  Rep.  676,  4  Ann.  Cas. 
1171;  Strickley  v.  Highland  Boy  Gold  Min. 
Co.  200  U.  S.  527,  50  L.  ed.  581,  26  Sup.  Ct. 
Rep.  301,  4  Ann.  Cas.  1174;  Hairston  v. 
Danville  &  W.  R.  Co.  208  U.  S.  598,  605, 
606,  52  L.  ed.  637,  639,  640,  28  Sup.  Ct. 
Rep.  331,  13  Ann.  Cas.  1008;  Union  Lime 
Co.  v.  Chicago  &  N.  W.  R.  Co.  233  U.  S.  211, 
218,  68  L.  ed.  924,  928,  34  Sup.  Ct.  Rep.  522. 
It  has  been  held  that  it  is  not  necessary  that 
the  state  power  should  rest  simply  upon 
the  ground  that  the  undertaking  is  needed 
for  the  public  health;  there  are  manifest- 
ly other  considerations  of  public  advantage 
in  providing  a  general  plan  of  reclamation 


by  which  wet  lands  throughout  the  state 
may  be  opened  to  profitable  use.  Fallbrook 
Irrig.  Dist.  v.  Bradley,  164  U.  S.  112, 
163,  41  L.  ed.  369,  390,  17  Sup.  Ct.  Rep.  56. 
Nor  is  the  statutory  scheme  to  be  condemned 
because  it  contemplates  improvements  in 
districts.  Drainage  districts  may  be  estab- 
lished as  well  as  school  districts.  All  lands 
within  the  established  district  which  require 
drainage  are  to  enjoy  the  benefits  of  the 
plan.  See  2  Lewis  £m.  Dom.  3d  ed.  p.  571. 
Nor  is  it  an  objection  that  private  property 
within  the  district,  which  is  established  in 
execution  of  the  public  policy,  will  be  bene- 
fited ;  and  it  is  clearly  not  improper  that  the  ^ 
cost  and  expense  should  be  apportioned  ae-tt 
cording* to  benefits.  Fallbrook  Irrig.  Diet* 
V.  Bradley,  supra. 

In  the  present  instance,  the  record  shows 
that  the  drainage  district,  as  organized,  em- 
braces a  large  area  with  many  proprietors, 
and  that  after  contest  in  the  original  pro- 
ceeding the  district  court  made  its  deliber^ 
ate  order  that  the  enterprise  would  be  a  pub- 
lic utility  and  conducive  to  the  "public  con- 
venience, health,  and  welfare."  Nothing 
appears  to  warrant  a  different  conclusion. 
Neither  in  the  statutory  provisions  as  con- 
strued by  the  state  court  nor  in  their  ap- 
plication in  the  particular  case  is  there 
basis  for  finding  that  the  plaintiffs  in  error 
have  been  deprived  of  their  property  without 
due  process  of  law.  Rather  must  it  be  said 
that  the  ruling  as  to  the  authority  of  the 
state  to  make  the  condemnation  for  the  pre- 
scribed purpose  has,  from  the  standpoint 
of  the  Federal  Constitution,  abundant  sup- 
port in  the  decisions  of  this  court.  Wurts 
V.  Hoagland,  114  U.  S.  606,  29  L.  ed.  229, 
5  Sup.  Ct.  Rep.  1086;  Fallbrook  Irrig.  Dist. 
V.  Bradley,  supra;  Clark  v.  Nash,  198  U.  S. 
361,  49  L.  ed.  1085,  25  Sup.  Ct.  Rep.  676, 
4  Ann.  Cas.  1171;  Strickley  v.  Highland 
Boy  Gold  Min.  Co.  200  U.  S.  527,  50  L.  ed. 
581,  26  Sup.  Ct.  Rep.  301,  4  Ann.  Cas.  1174. 

Judgment  affirmed. 


(289  U.  9.  254) 
LOUIS  HOUCK  and  Mary  H.  G.  Houck, 
His  Wife;   Charles  J.  Juden  and  C.  0. 
Cox,  Plffs.  in  Err., 

V. 

LITTLE   RIVER  DRAINAGE   DISTRICT, 
John  H.  Himmelberger,  et  al. 

Constitutional  Law  ^=>290  — Dub  Pro- 
cess OF  Law— Assessing  Drainage  Ex- 
penses BY  Acreage  Within  District. 
1.  The  levy  of  the  maximum  tax  of  25 
cents   per   acre  to  defray   preliminary   ex- 
penses, conformably  to  Mo.  Rev.  Stat.  1909, 
§  5538,  upon  all  the  lands  within  a  drain- 
age district  duly  organized  by  a  court  order 
under  legislative  authority,  does  not  takt. 
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without  due  proceaa  of  law,  contrary  to 
U.  S.  Const.,  14th  Amend.,  the  property  of 
the  owners  of  land  within  the  district  which 
may  not  be  benefited  by  the  completed  drain- 
age plans. 

'  [Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  §§  871-875;    Dec.  Dig.  ^=d290.] 

Constitutional  Law  ^=>290  — Dub  Pro- 
cess OF  Law  —  Taxation  fob  Public 
Improvement— Retrospective    Statute. 

2.  Taxinff  for  preliminary  expenses  the 
property  within  a  drainage  district,  con- 
formably to  Mo.  Rev.  Stat.  1909,  §  5538, 
does  not  take  property  without  due  process 
of  law,  contrary  to  U.  S.  Const.,  14th 
Amend.,  because  this  section  was  enacted 
after  the  district  was  organized,  where  the 
statute  which  was  in  force  at  the  time  of 
the  formation  of  the  district  (Mo.  Laws 
1905,  p.  190,  {  8252)  contemplated  liability  to 
taxation  to  defray  the  preliminary  expenses 
as  well  as  the  ultimate  cost  of  the  improve- 
ments if  made,  since  these  preliminary  out- 
lays must  be  regarded  as  incident  to  the 
organization,  for  which  the  legislature  was 
competent  to  provide  in  the  exercise  of  its 
taxing  power. 

CBd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  §§  871-875;    Dec.  Dig.  ^s»290.] 

Constitutional  Law  ^=:»125  —  Impaibino 
Contract  Obligations  —  Chabteb  of 
Public  Corporation. 

3.  The  charter  of  a  drainage  district  as 
a  public  corporation  does  not  constitute  a 
aontract  with  its  members  that  the  laws  it 
was  created  to  administer  will  not  be 
ehanged. 

(Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §9  862-413 ;    Dec.  Dig.  «=s>125.] 

[No.  35.] 

Argued  October  27  and  28,  1916.    Decided 
November  29,  1915. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
of  Cape  Girardeau  County,  in  that  state, 
dismissing  the  petition  in  a  suit  to  restrain 
the  collection  of  a  tax.    Affirmed. 

See  same  case  below,  248  Mo.  873,  164  8. 
W.  739. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benson  C.  Hardesty,  Giboney 
Houck,  and  Thomas  D.  Hines  for  plaintiiTs 
in  error. 

Messrs.  Robert  Bnrett  Oliyer,  Robert 
Borett  Oliver,  Jr.,  and  Allen  Laws  Oliver 
^  for  defendants  in  error. 

s 

•  *  Mr.  Justice  Hnghes  delivered  the  opinion 
of  the  court: 

The  plaintiffs  in  error,  owners  of  several 
thousand  acres  embraced  within  the  Little 
River  Drainage  District,  of  Missouri, 
brought  this  suit  to  restrain  the  collection 
ti  a  tax  of  25  cents  per  acre  levied  gen- 
valljr  upon  the  lands  within  the  district  for 


the  purpose  of  paying  its  preliminary  ex- 
penses. The  district  was  organized  in  1907 
under  the  provisions  of  article  3,  chapter 
122,  Revised  Statutes  of  Missouri,  1899,  as 
amended  by  the  act  of  April  8,  1905.  Its 
board  of  supervisors  appointed  engineers 
who  made  surveys  and  recommended  a  plan 
of  drainage.  Upon  the  adoption  of  this 
plan,  in  November,  1909,  commissioners 
were  appointed  for  the  purpose  of  viewing 
the  tracts  within  the  district  and  assessing 
benefits  and  damages.  Pending  the  proceed- 
ings  of  these  commissioners,  the  tax  in  ques- 
tion was  levied  under  the  act  of  June  1, 
1909,  now  §  5638  of  the  Revised  Statutes  of 
Missouri,  1909,  which  provides  as  follows: 

"See.  5538.  Levy  of  25  cents  per  acre 
may  be  made  for  preliminary  work. — ^As 
soon  as  any  drainage  district  shall  have 
been  organized  under  order  of  the  circuit 
court,  snd  a  board  of  supervisors  are  elected^ 
and  qualified,  such  board  of  supervisors^ 
shall  have  the  powei*and  authority  to  levy* 
upon  each  acre  of  land  in  the  district,  not  to 
exceed  25  cents  per  acre,  as  a  level  rate,  to 
be  used  for  purpose  of  paying  expenses  of 
organization,  for  topographical  and  other 
surveys,  for  plans  of  drainage,  for  expenses 
of  assessing  benefits  and  damages  and  other 
incidental  expenses  which  may  be  necessary, 
before  entering  upon  the  main  work  of 
drainage.  Any  district  which  may  have 
proceeded  without  such  levy  may,  if  in  the 
opinion  of  its  board  of  supervisors  it  be 
desirable  to  do  so,  make  such  level  assess- 
ment for  such  purpose,  and  if  such  items  of 
expense  have  already  been  paid  in  whole  or 
in  part  from  other  sources,  the  surplus 
shall  be  paid  into  the  general  fund  of  the 
district,  and  such  levy  may  be  made  al- 
though the  work  proposed  may  have  failed 
or  have  been  found  impractical." 

The  amended  petition  averred  in  sub- 
stance that  as  to  the  plaintiffs  all  the  pro- 
ceedings had  been  in  invitum;  that  the  lands 
in  the  district  varied  in  value;  that  no 
benefits  had  accrued  or  would  accrue  to 
the  plaintiffs'  laris  either  from  the  expen- 
diture of  the  moneys  sought  to  be  raised 
by  the  tax,  or  from  the  carrying  out  of  the 
proposed  plan;  that  a  large  portion  of  the 
lands  in  the  district,  and  those  of  the  plain- 
tiffs in  large  part,  were  to  be  condemned 
for  a  right  of  way  for  ditches  and  catch 
basins;  and  that  the  tax  had  been  levied 
against  every  acre  within  the  district,  as 
a  level  tax,  without  regard  either  to  relative 
value  or  to  benefits,  or  to  the  fact  that 
portions  of  the  lands  would  be  damaged 
and  other  portions  would  be  taken  by  con- 
demnation, or  that  a  large  extent  of  terri- 
tory, if  added  to  the  district,  as  had  been 
proposed,  would  receive  the  benefit  of  the 
tax  without  being  charged  with  any  park 
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The  levy  of  the  tax,  and  the  act  authorizing 
it,  were  assailed  as  being  contrary  to  the 
Constitution  of  the  state  of  Missouri,  and 
also  to  the  provision  of  the  14th  Amendment 

^  prohibiting  deprivation  of  property  without 

2  due  process  of  law. 

*Upon  demurrer  to  the  petition,  the  par- 
ties stipulated  that  the  sole  question  to  be 
determined  was  whether  §  6538  (supra) 
was  constitutional.  The  trial  court  held 
it  to  be  valid  and  dismissed  the  petition. 
After  affirmance  in  the  supreme  court  of 
Missouri,  division  one,  the  cause  was  trans- 
ferred (in  view  of  the  Federal  question)  to 
the  court  in  banc,  where  the  judgment  was 
finally  affirmed,  the  opinion  of  division  one 
being  adopted.  248  Mo.  373,  154  S.  W.  739. 
In  considering  the  contention  thus  pre- 
sented under  the  14th  Amendment,  it  must 
be  taken  to  be  established  that  the  district 
had  been  organized  validly  for  a  public 
purpose.  It  had  been  incorporated  pursuant 
to  the  judgment  of  the  circuit  court,  as 
in  the  act  provided,  and  this  judgment  had 
been  affirmed  upon  appeal.  Little  River 
Drainage  Dist.  t.  St.  Louis,  M.  ^  8.  £.  R. 
Co.  236  Mo.  04,  130  S.  W.  330.  In  the 
opinion  of  the  court  in  that  proceeding,  the 
tracts  were  described  as  forming  "a  con- 
tiguous body  of  land  from  1  to  11  miles  in 
width,  extending  in  a  southerly  direction 
for  a  distance  of  about  00  miles  from  Cape 
Girardeau  on  the  north,  to  the  boundary 
line  between  Missouri  and  Arkansas. 
Streams  and  water  courses  heading  in  the 
higher  adjacent  territory  carry  their  waters 
to  these  low  lands,  where,  because  of  in- 
sufficient channels,  the  waters  overflow  and 
render  much  of  the  land  uncultivable  and 
uninhabitable."  Id.  p.  103.  The  district  is, 
indeed,  a  conspicuous  illustration  of  the 
elass  of  enterprises  which  have  been  author- 
ized in  order  to  secure  the  recognized  public 
advantages  which  will  accrue  from  reclaim- 
ing and  opening  to  cultivation  large  areas 
of  swamp  or  overflowed  lands.  Egyptian 
Levee  Co.  t.  Hardin,  27  Mo.  405,  72  Am. 
Rep.  276;  Columbia  Bottom  Levee  Co.  v. 
Meier,  30  Mo.  63;  Morrison  ▼.  Morey,  146 
Mo.  543,  48  S.  W.  620;  State  ex  rel.  Comp- 
ton  T.  Chariton  Drainage  Dist.  102  Mo. 
617,  00  S.  W.  722;  Mound  City  Land  & 
Stock  Co.  V.  Miller,  170  Mo.  240,  60  L.R.A. 
100,  04  Am.  St.  Rep.  727,  70  S.  W.  721; 
State  ex  rel.  Applegate  v.  Taylor,  224  Mo. 
303,  123  S.  W.  802;  Squaw  Creek  Drainage 
Dist.  V.  Turney,  235  Mo.  80,  138  S.  W.  12; 

4  Little  River  Drainage  Dist.  v.  St.  Louis,  M. 

J  A  S.  E.  R.  Co.  236  Mo.  04,  130  S.  W.  330.   It 

^  was  constituted  a  political  subdivision  of  the 
state  for  the  purpose  of  performing  pre- 
scribed functions  of  government.  Mound 
City  Land  &  Stock  Co.  v.  Miller,  170  l^Io. 
240.  60  L.RJL.  100,  04  Am.  St.  Rep.  727, 


70  S.  W.  721;  State  ex  reL  Applegate  ▼• 
Taylor,  224  Mo.  303,  123  S.  W.  802.  These 
drainage  districts,  as  the  supreme  court  of 
the  state  has  said,  exercise  the  granted  pow- 
ers within  their  territorial  jurisdiction  "as^ 
fully,  and  by  the  same  authority,  as  the  mu- 
nicipal corporations  of  the  state  exercise 
the  powers  vested  by  their  charters."  248 
Mo.  p.  383. 

In  view  of  the  nature  of  this  enterprise 
it  is  obvious  that,  so  far  as  the  Federal  Con- 
stitution is  concerned,  the  state  might  have 
defrayed  the  entire  expense  out  of  state 
funda  raised  by  general  taxation,  or  It  could 
have  apportioned  the  burden  among  the 
counties  in  which  the  lands  were  situated 
and  the  improvements  were  to  be  made. 
Mobile  County  y.  Kimball,  102  U.  6.  601» 
703,  704,  26  L.  ed.  238,  241,  242.  It  was 
equally  within  the  power  of  the  state  to- 
create  tax  districts  to  meet  the  authorized 
outlays.  The  legislature,  unless  restricted 
by  the  state  Constitution,  can  create  such 
districts  directly,  or,  as  in  this  case,  it 
may  provide  for  their  institution  through 
a  proceeding  in  the  courts  in  which  the 
parties  interested  are  cited  to  appear  and 
present  their  objections,  if  any.  The  pro- 
priety of  a  delegation  of  this  sort  was  a 
question  for  the  state  alone.  And  with  re- 
spect to  districts  thus  formed,  whether  by 
the  legislature  directly  or  in  an  appropriate 
proceeding  under  its  authority,  the  legis- 
lature may  itself  fix  the  basis  of  taxation 
or  assessment;  that  is,  it  may  define  the 
apportionment  of  the  burden,  and  its  action 
cannot  be  aasailed  under  the  14th  Amend- 
ment unless  it  is  palpably  arbitrary  and  a 
plain  abuse.  These  principles  have  been 
established  by  repeated  decisions.  Hagar  y. 
Reclamation  Dist.  Ill  U.  S.  701,  700,  28 
L.  ed.  560,  572,  4  Sup.  Ct.  Rep.  663;  Spencer 
T.  Merchant,  125  U.  S.  345,  353,  356,  31  L. 
ed.  763,  766,  767,  8  Sup.  Ct.  Rep.  021; 
Fallbrook  Irrig.  Dist.  v.  Bradley,  164  U.  S. 
112,  167,  168,  41  L.  ed.  360,  301,  302,  17 
Sup.  Ct.  Rep.  56;  Bauman  v.  Ross,  167  U. 
S.  548,  500,  42  L.  ed.  270,  288,  17  Sup.  Ct 
Rep.  006;  Parsons  ▼.  District  of  Columbia,  e^ 
no  U.  S.  45,  52,  42  L.  ed.  043,  046,  8  Sup.g 
Ct.  Rep.  521;  Williams»v.  Eggleston,  170  U.» 
S.  304,  311,  42  L.  ed.  3047,  1040,  18  Sup. 
Ct.  Rep.  617;  Norwood  v.  Baker,  172  U. 
S.  200,  278,  43  L.  ed.  443,  447,  10  Sup.  Ct. 
Rep.  187 ;  French  v.  Barber  Asphalt  Paving 
Co.  181  U.  S.  324,  343,  45  L.  ed.  870,  880, 
21  Sup.  Ct.  Rep.  625;  Wight  ▼.  Davidson, 
181  U.  S.  371,  370,  45  L.  ed.  000,  004,  21 
Sup.  Ct.  Rep.  616;  Wagner  v.  Leser,  de- 
cided this  day  [239  U.  S.  207,  60  U  ed.  — , 
36  Sup.  Ct  Rep.  66]. 

The  legislature,  in  Ihis  instance,  fixed  the 
object  and  character  of  the  tax,  and  pre- 
scribed the  maximum  rate.     The  authority 
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to  leTy  the  tax  for  preliminary  expenses  was 
to  follow  upon  the  organization  of  the  dis- 
trict. The  plaintifTs  in  error  urge  that  the 
determination  at  the  time  the  district  was 
organized  was  merely  preliminary  and  ten- 
tatiye  with  respect  to  the  lands  to  be  in- 
eluded,  and  that  assessments  according  to 
ascertained  benefits  for  the  purpose  of 
meeting  the  cost  of  works  and  im- 
provements are  reserved  for  subsequent 
proceedings,  upon  notice,  after  surveys 
have  been  made  and  the  plan  of  drain- 
age has-  been  definitely  adopted.  See 
Rev.  Stat.  (Mo.)  §§  5511  to  5519.  It  is 
true  that  the  elaborate  inquiry  which  is  to 
follow  the  organization  of  the  district  may 
show  the  advisability  of  bringing  in  other 
lands  (Squaw  Creek  Drainage  Dist.  y. 
Turney,  235  Mo.  80,  138  S.  W.  12),  and  the 
statute  undoubtedly  does  postpone  the  as- 
sessment of  the  cost  of  works  and  improve- 
ments until  the  plan  of  drainage  has  been 
decided  upon  and  benefits  have  been  de- 
termined accordingly.  But  none  the  less  the 
organization  of  the  district  takes  effect 
when  it  is  duly  constituted  by  the  judgment 
of  the  court.  The  owners  whose  lands  are 
embraced  in  the  district  as  proposed,  and 
who  have  not  signed  the  articles,  are  sum- 
moned and  their  objections  to  the  organiza- 
tion and  to  the  inclusion  of  their  lands  are 
heard.  As  a  public  corporation,  with  defined 
membership,  the  district,  when  established, 
is  empowered  to  go  forward  with  the  expert 
investigations  and  surveys  which,  of  neces- 
sity, must  precede  the  adoption  of  a  com- 
plete scheme.  The  outcome  of  these  studies 
cannot  be  absolutely  predicted;  they  may 
even  result  in  the  abandonment  of  the 
3  project.  But  probable  feasibility  has  been 
•  shown,  and  the  district,  in*  consequence, 
organized.  The  preliminary  work  must  then 
be  done  and  its  cost  must  be  met.  It  is 
work  undertaken  by  the  district.  The  own- 
ers of  the  included  lands  (with  ooe  vote  for 
each  acre)  elect  the  district  officers  (super- 
visors), who  are  to  proceed  with  the  sur- 
veys, etc.,  in  the  manner  detailed.  In  the 
present  case,  the  district  was  created  upon 
an  adequate  showing  of  basis  (236  Mo.  p. 
138),  and  it  is  not  disputed  that  the  plain- 
tiffs in  error  received  the  notice  to  which 
they  were  entitled  (Rev.  Stat.  [Mo.]  1009, 
§  5497;  Laws  of  Missouri,  1005,  §  8252). 
They  were  thus  apprised  of  whatever  legal 
consequences  attached  to  the  formation  of 
the  district  with  their  lands  in  it.  The 
present  question,  therefore,  cannot  properly 
be  regarded  as  one  of  notice.  The  imposed 
burden,  if  it  be  in  its  nature  a  lawful  one, 
is  an  incident  to  the  organization  which 
they  had  abundant  opportunity  to  contest. 
It  is  apparent  that  when  the  district  was 
duly  organized  it  had  the  same  footing  as  if 


it  had  been  created  by  the  legislature  direct- 
ly; and  if  the  legislature  could  have  estab- 
liedied  this  district  by  direct  act,  and  then 
constitutionally  imposed  upon  the  lands- 
within  the  district  the  ratable  tax  in  ques- 
tion to  pay  the  expenses  of  organization  and 
for  preliminary  work,  it  cannot  be  doubted 
that  the  legislature  had  power  to  impose 
the  same  tax  upon  the  district  as  organized 
under  the  judgment  of  the  court. 

The  ultimate  contention,  then,  is  that  the 
plaintiffs  in  error  cannot  be  subjected  to 
this  preliminary  tax  of  25  cents  an  acre  be- 
cause their  lands,  as  they  insist,  will  not  be 
benefited  by  the  plan  of  drainage.  In 
authorizing  the  tax,  it  is  said,  the  legis- 
lature has  departed  from  the  principle  of 
benefits,  and  the  tax  is  asserted  to  be  pro 
tanto  an  uncompensated  taking  of  their 
property  for  public  use.  But  the  power  of 
taxation  should  not  be  confused  with  the 
power  of  eminent  domain.  Each  is  governed 
by  its  own  principles.  Mobile  County  v. 
Kimball,  supra;  Bauman  y.  Ross,  167  U.  S.^ 
648,  590,  42  L.  ed.  270,  288,  17  Sup.  Ot.  Rep.® 
966;  Wight  v.  DavidsoVlSl  U.  S.  371,  379,  • 
45  L.  ed.  900,  904,  21  Sup.  Ct.  Rep.  616; 
People  ex  reL  Griffin  y.  Brooklyn,  4  N.  Y. 
419,  424,  55  Am.  Dec.  266;  Cooley,  Taxn.  p. 
430;  Lewis,  Em.  Dom.  3d  ed.  §§  4,  5.  A 
tax  is  an  enforced  contribution  for  the  pay- 
ment of  public  expenses.  It  is  laid  by  some 
rule  of  apportionment  according  to  which 
the  persons  or  property  taxed  share  the  pub- 
lic burden,  and  whether  taxation  operates 
upon  all  within  the  state,  or  upon  those  of 
a  given  class  or  locality,  its  essential  nature 
is  the  same.  The  power  of  segregation  for 
taxing  purposes  has  every-day  illustration 
in  the  experiences  of  local  communities,  the 
members  of  which,  by  reason  of  their 
membership,  or  the  owners  of  property 
within  the  bounds  of  the  political  sub- 
division, are  compelled  to  bear  the  burdens 
both  of  the  successes  and  of  the  failures  of 
local  administration.  When  local  improve- 
ments may  be  deemed  to  result  in  special 
benefits,  a  further  classification  may  be 
made  and  special  assessments  imposed  ac- 
cordingly; but  even  in  such  case  there  ia 
no  requirement  of  the  Federal  Constitution 
that  for  every  payment  there  must  be  an 
equal  benefit.  The  state  in  its  discretion 
may  lay  such  assessments  in  proportion  to 
position,  frontage,  area,  market  value,  or 
to  benefits  estimated  by  commissioners. 
Davidson  v.  New  Orleans,  96  U.  S.  97,  106, 
24  L.  ed.  616,  620;  Walston  v.  Nevin,  128 
U.  S.  678,  582,  32  L.  ed.  644,  546,  9  Sup. 
Ct.  Rep.  192;  Spencer  v.  Merchant,  125  U. 
S.  346,  363,  356,  31  L.  ed.  763,  766,  767,  S 
Sup.  Ct.  Rep.  921 ;  Bauman  v.  Ross,  167  U. 
S.  648,  690,  42  L.  ed.  270,  288,  17  Sup.  Ct. 
Rep.  966;  French  v.  Barber  Asphalt  Paving 
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Co.  181  U.  S.  324,  343,  45  L.  ed.  879,  889, 
21  Sup.  Ct.  Rep.  625;  Wight  y.  Davidson, 
181  U.  S.  371,  379,  45  L.  ed.  900,  904,  21 
Sup.  Ct.  Rep.  616.  And,  as  we  have  said, 
unless  the  exaction  is  a  flagrant  abuse,  and 
by  reason  of  its  arbitrary  character  is  mere 
confiscation  of  particular  property,  it  cannot 
be  maintained  that  the  state  has  exceeded 
its  taxing  power.  Wagner  v.  Leser,  239  U." 
S.  207,  60  L.  ed.  — ,  36  Sup.  Ct  Rep.  66. 
We  find  no  such  arbitrary  ajction  here.  It 
was  not  necessary  to  base  the  preliminary 
tax  upon  special  benefits  accruing  from  a 
completed  plan.  It  cannot  be  denied  that 
the  preliminary  work  had  peculiar  relation 
to  the  district.  The  initial  inquiry,  what- 
ever its  result,  was  for  the  purpose  of  se- 
9  curing  the  reclamation  of  the  lands  of  which 
•  the  district  wat^comprised.  In  this  inquiry, 
all  the  owners  were  interested.  Whether  the 
expense  of  ascertaining  the  best  method  of 
reclamation  should  subsequently  be  reim- 
bursed when  final  assessments  were  laid  ac- 
cording to  benefits  ascertained  to  result  from 
the  execution  of  the  final  plan  presents  a 
question  of  policy,  and  not  of  power.  These 
outlays  for  organization  and  preliminary 
surveys  could  as  well  be  considered  special- 
ly to  concern  the  district,  as  constituted,  as 
highways  or  public  buildings  or  plans  for 
the  same  (whether  consummated  or  aban- 
doned) could  be  said  to  concern  counties  or 
towns.  Further,  it  would  seem  to  be  clear 
that  the  state  could  appropriately  provide 
for  meeting  the  preliminary  expense  when 
it  was  incurred,  and  could  determine  the 
manner  of  apportionment  according  to  the 
interests  deemed  to  be  affected  as  they  ex- 
isted at  the  time.  And  in  this  view,  it  is 
not  material  to  consider  whether  the  area  of 
the  district  might  subsequently  be  extended, 
or  what  particular  lands  within  it  would  be 
appropriated  for  ditches,  reservoirs,  etc.,  if 
a  plan  of  drainage  were  adopted  and  carried 
out.  To  say  that  the  tax  could  not  be  laid 
except  as  a  result  of  such  an  inquiry  would 
be  to  assert  in  effect  that  as  a  preliminary 
tax  it  could  not  be  laid  at  all.  We  know 
of  no  such  limitation  upon  the  state  power. 
And  assuming  that  the  lands  within  the 
district,  as  organized,  could  be  taxed  for  the 
purpose  stated,  there  was  manifestly  noth- 
ing arbitrary  in  the  fixing  of  the  prescribed 
rate  per  acre. 

It  is  further  objected  that  the  levy  of  the 
tax  amounts  to  a  deprivation  of  property 
without  due  process  of  law  because  of  the 
restrospective  character  of  the  legislation, — 
the  section  in  question  having  been  passed 
after  the  district  was  organized.  As  to  this, 
it  is  sufilcient  to  say  that  the  statute  which 
was  in  force  at  the  time  of  the  formation  of 
the  district  contemplated  liability  to  taxa- 
tion to  defray  the  preliminary  expenses  as 


well  as  the  ultimate  cost  of  the  improve-  g 
ments  if  made  (Laws  of  Missouri  1905,* 9* 
8252) ;  and  these  preliminary  outlays  must 
be  regarded  as  incident  to  the  organization 
for  which  the  legislature  was  competent  to 
provide  in  the  exercise  of  its  taxing  power. 
Seattle  v.  Kelleher,  195  U.  S.  351,  359,  49 
L.  ed.  232,  235,  25  Sup.  Ct.  Rep.  44;  Wagner 
v.  Leser,  supra. 

The  plaintiffs  in  error  have  also  urged 
that  §  5538  is  invalid  under  §  10,  article 
I.,  of  the  Federal  Constitution  upon  the 
ground  that  it  impairs  the  obligation  of 
contract.  This  contention  was  not  present- 
ed by  the  amended  petition  and  was  not 
deemed  by  the  supreme  court  of  the  state, 
division  one,  to  be  within  the  stipulation 
upon  which  the  case  was  tried.  248  Mo. 
382,  394.  Upon  the  motion  to  transfer  the 
case  to  the  court  in  banc,  the  question  under 
the  contract  clause  was  raised,  but  the 
court  in  banc  simply  adopted  the  opinion  of 
division  one.  Ibid.  In  that  opinion,  how- 
ever, after  referring  to  the  stipulation,  the 
court  proceeded  to  observe  that  the  charter 
of  the  district,  as  a  public  corporation,  did 
not  constitute  a  contract  with  its  members 
that  the  laws  it  was  created  to  administer 
would  not  be  changed.  If  this  can  be  con- 
sidered to  be  a  decision  of  the  question,  we 
see  no  reason  to  disturb  it.  Laramie  County 
V.  Albany  County,  92  U.  S.  307,  310,  23  L. 
ed.  552,  554;  New  Orleans  v.  New  Orleans 
Water-works  Co.  142  U.  S.  79,  89,  35  L.  ed. 
943,  946,  12  Sup.  Ct.  Rep.  142;  Worcester  y. 
Worcester  ConsoL  Street  R.  Co.  196  U.  8. 
539,  551,  49  L.  ed.  591,  596,  25  Sup.  Ct.  Rep. 
327;  Seattle  v.  Kelleher,  supra. 

Judgment  affirmed. 


(239  U.  B.  8M) 
GEORGE  G.  JOHNSON,  as  Treasurer  of  the 
State  of  South  Dakota,  Appt., 

V. 

WELLS  FARGO  A  COMPANY.    (No.  277.) 

GEORGE  G.  JOHNSON,  as  Treasurer  of  the 
State  of  South  Dakota,  Appt., 

V. 

GEORGE  C.  TAYLOR,  i  Individually  and 
as  President  of  the  American  Express 
Company.     (No.  278.) 

Taxation  ^=»45— UNiromcrrT  —  Measub- 
iNQ  Value  by  Gboss  Income. 

r.  Making  gross  earnings  within  the 
state  the  controlling  factor  in  fixing  the 
value  for  taxation  of  the  property  of  ex- 
press companies,  as  was  done  by  the  state 
board  of  equalization  and  assessment  in  the 


1  Death  of  James  C.  Fargo  suggested,  and 
appearance  of  George  C.  Taylor,  individual- 
ly and  as  president  of  the  American  Express 
Company,  filed  and  entered  October  12, 1915, 
as  the  party  appellee  herein. 
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admin  i  strati  on   of  S.  D.  Laws  1907,  chap.  |  the  appellees  by  the  state  board  of  asscss- 


64,  as  amended  by  I^aws  1909,  chap.  162, 
violates  the  provisions  of  S.  D.  Const,  art. 
11,  §  2,  specifically  requiring  that  all  taxes 
levied  and  assessed  upon  corporate  prop- 
erty shall  be  as  near  as  may  be  by  the 
same  methods  as  are  provided  for  tlie  as- 
sessment of  taxes  on  individual  property, 
where  individuals  and  corporations  other 
than  railroad,  telephone,  telegraph,  express, 
and  sleeping  car  companies  are  taxed  ac- 
cording to  the  value  of  their  property  with- 
out regard  to  income. 

[Ed.     Note.— For    other    casps.    see    Taxation, 
Cent.  Dig.  $9  100-103;    Dec.   Dig.  <g=»45.] 

Taxation  <S=>6(uS— Injunction— Fraud  or 
Mistake  —  Continuing  Violation  of 
Constitutional  Right. 

2.  A  Federal  court  has  jurisdiction  in 
equity  of  a  bill  to  enjoin  the  collection  of 
state  taxes  which  alleges  not  only  that  the 
assessment  is  unwarranted  by  the  law, 
but  that  the  manner  of  making  the 
assessment  amounts  to  fraud  upon  com- 
plainants' constitutional  rights,  or  such 
gross  mistake  as  amounts  to  fraud, — es- 
pecially where  it  also  appears  that  the  tax 
for  the  year  preceding  had  been  similarly 
enjoined  by  a  decree  from  which  no  appeal 
had  been  taken. 

[Ed,    Note.— For    other^  cases,    see    Taxation, 
Cent  Dig.  8§  1230-1241;    Dec.  Dig.  <8s>608.] 


[Nos.  277  and  278.] 

Argued  October  12  and  13,  1915. 
November  29,  1915. 


Decided 


TWO  APPEALS  from  the  United  States 
Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  decrees  which,  re- 
versing decrees  of  the  District  Court  for  the 
District  of  South  Dakota,  remanded  the  case 
to  the  latter  court  with  instructions  to  en- 
ter decrees  restraining  the  collection  of  cer- 
tain state  taxes.    Affirmed. 

See  same  case  below,  L.  R.  A.  19160,  522, 
130  O.  0.  A.  528,  214  Fed.  180. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clarence  C.  Caldwell,  Attorney 
General  of  South  Dakota,  and  Messrs.  li.  T. 
Boacher,  M.  H.  O'Brien,  and  Mr.  Royal 
C.  Johnson,  former  Attorney  General,  for 
appellant. 

Messrs.  Charles  O.  Bailey,  Charles  W. 
Stockton,  John  G.  Mllburn,  and  John 
H.  Voorhees  for  appellees. 

1 

•  *Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

These  cases  were  argued  at  the  same  time 

and  may  be  considered  together.    They  are 

appeals   from   the   decision   of   the   circuit 

Moourt  of  appeals  of  the  eighth  circuit,  by 

•  which  the  present  appellant,  as  treasurer  of 
the  state  of  South  Dakota,  was  enjoined 
from  assessing  certain  taxes  levied  against 


mcnt  and  equalization  of  the  state  of  South 
Dakota,  for  the  year  1910.  The  bills, 
brought  for  the  purpose  of  enjoining  the 
collection  of  such  taxes,  were  dismissed  in 
the  district  court  (205  Fed.  CO),  which 
decrees  were  reversed  in  the  circuit  court 
of  appeals,  and  decrees  entered  remanding 
the  case  to  the  district  court  with  instruc- 
tions to  enter  decrees  for  the  appellees,  re- 
straining the  collection  of  the  taxes 
(L.  R.  A.  191GC,  522,  130  C.  0.  A.  528,  214 
Fed.  180). 

Under  the  law  of  South  Dakota,  Wells 
Fargo  &  Company  made  a  statement  show- 
ing that  its  gross  earnings  within  the  state 
for  the  year  ending  April  30,  1910,  were 
$131,096.28,  and  that  the  value  of  its  office 
furniture,  fixtures,  and  real  estate  was 
$18,473.98.  The  board  assessed  the  value 
of  the  property  of  Wells  Fargo  &.  Company 
at  $289,877,  and  imposed  a  tax  of  28  mills 
on  the  dollar,  making  a  total  tax  of  $8,- 
116.55.  Similarly,  the  board  assessed  the 
value  of  the  American  Express  Company  at 
$193,260,  and  levied  a  tax  of  $5,411.28.  The 
bills  averred  a  tender  of  taxes  upon  the 
returns,  and  charged  that  the  assessments 
made  were  in  violation  of  the  state  Consti- 
tution, and,  if  enforced,  would  have  the 
effect  to  take  the  property  of  the  express 
companies  without  due  process  of  law,  in 
violation  of  the  Federal  Constitution. 

The  Constitution  of  the  state  of  South  Da^ 
kota,  as  the  same  was  in  force  at  the  time  of 
these  assessments,  provided  (article  11,  §  2), 
as  follows: 

"All  taxes  to  be  raised  in  this  state  shall 
be  uniform  on  all  real  and  personal  prop- 
erty, according  to  its  value  in  money,  to 
be  ascertained  by  such  rules  of  appraisement 
and  assessment  as  may  be  prescribed  by 
the  legislature  by  general  law,  so  that  every 
person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her  or  itsS 
property.  And  the  legislature  shall  pro-* 
vide  by  general  law  for  the  assessing  and 
levying  of  taxes  on  all  corporation  property, 
as  near  as  may  be,  by  the  same  methods  as 
are  provided  for  assessing  and  levying  of 
taxes  on  individual  property." 

From  an  analysis  of  this  section,  it  ap- 
pears that  taxes  to  be  valid  must  be  uni- 
form upon  all  real  and  personal  property; 
that  the  legislation  providing  for  the  as- 
sessment and  collection  of  taxes  must  be 
such  that  every  person  and  corporation  may 
be  taxed  in  proportion  to  the  value  of  his, 
her,  or  its  property;  and  that  the  general 
laws  which  provide  for  the  assessing  of 
taxes  on  corporation  property  shall  be,  as 
near  as  may  be,  by  the  same  methods  as 
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are  provided  for  the  aBsesaing  and  levying 
of  taxes  on  individual  property.! 

While  this  Constitution  was  in  full  force 
and  effect,  the  legislature  passed  an  aet 
providing  for  the  assessment  of  taxes  upon 
express  and  sleeping  car  companies  (chap. 
64,  Laws  of  South  Dakota,  1907,  as  amended 
by  chap.  162  of  the  Laws  of  1909).  In  §  16 
of  this  act,  express  companies  are  required 
to  transmit  statements  to  the  auditor  of 
state,  showing  the  number  of  employees  en- 
fe  gaged  by  the  company  in  the  state,  and  the 
9  number  in  each  county;* the  number  of  of- 
fices maintained  within  the  state,  and  in 
each  county;  the  value  of  all  office  furni- 
ture, fixtures,  and  real  estate  owned  in  the 
state;  the  number  of  miles  of  railroad  over 
which  it  conducted  its  business,  and  the 
number  of  miles  in  each  county;  the  num- 
ber of  express  cars  owned  by  the  company 
and  used  within  the  stote,  and  the  number 
of  such  express  cars  leased  and  controlled, 
but  not  owned,  by  such  company,  and  used 
within  the  state,  or  operated  under  lease  or 
contract  in  any  manner;  the  gross  earnings 
of  the  total  business  of  such  company  trans- 
acted within  the  state  for  the  year  ending 
April  30th  preceding,  and  the  value  of  all 
the  property  of  such  company  used  In  the 
state.  Section  17  of  the  act  makes  provi- 
sion for  assessing  the  property  of  express 
and  sleeping  car  companies,  and  requires 
the  board  of  assessment  and  equalization  to 
take  into  consideration  the  gross  earnings 
of  the  company  within  the  state  for  the 
year  ending  the  30th  of  April  preceding, 
statements  made  by  the  company  and  by 
the  Board  of  Railway  Conunissioners,  and 
any  and  all  other  matters  necessary  to  en- 
able them  to  make  a  just  and  equitable 
assessment  of  the  property  in  the  same  ra- 
tio as  the  property  of  individuals,  and  pro- 

IThis  constitutional  provision  was  in 
force  at  the  time  the  taxes  in  question  were 
assessed,  but  was  changed  by  the  amendment 
of  1912,  which  provides: 

"All  taxes  shall  be  uniform  on  all  prop- 
erty and  shall  be  levied  and  collected  for 
public  purposes  only.  The  value  of  each 
subject  of  taxation  shall  be  so  fixed  in  money 
that  every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his, 
her  or  its  property.  Franchises  and  licenses 
to  do  business  in  the  state,  gross  earnings 
and  net  income,  shall  be  considered  in  tax- 
ing corporations  and  the  power  to  tax  cor- 
porate property  shall  not  be  surrendered  or 
suspended  by  any  contract  or  grant  to  which 
the  state  shall  be  a  party.  The  legislature 
shall  provide  by  general  law  for  the  assess- 
ing and  levying  of  taxes  on  all  corporate 
property,  as  near  as  may  be  by  the  same 
methods  as  are  provided  for  assessing  and 
levying  of  taxes  on  individual  property." 


vides  that  the  statement  and  information 
received  shall  be  laid  before  the  board  of  a^ 
sessment  and  equalization,  which  board  shall 
review  such  statement  or  information,  and 
may  change  the  valuation  given,  or  add  to 
the  statement  any  property  omitted  there- 
from, and  the  board  shall  levy  a  tax  upon 
such  property,  which  tax  shall  be  equal  to 
the  average  amount  of  state,  county,  school, 
municipal,  road,  bridge,  and  other  local 
taxes  levied  upon  other  property  for  the 
preceding  year. 

There  is  testimony  in  the  record  on  the 
part  of  the  state  treasurer,  tending  to  show 
that  the  express  companies  did  not  com- 
ply with  the  law  as  to  the  making  of  their 
returns  for  the  year  1910;  that  in  making  o 
the  assessment  upon  the  property  of  theS 
companies  within  the*state,  the  state  audi-* 
tor,  and,  as  he  believed,  the  other  members 
of  the  state  board,  considered  the  reports 
and  annual  statements  of  the  companies,  the 
reports  of  the  railway  eompaniesi  the  re- 
ports and  records  of  the  railway  commis- 
sioners, the  contracts  for  express  privileges 
of  the  express  companies  in  the  state, 
the  earnings  of  the  companies  in  the 
state,  the  various  lines  of  business  done 
by  the  companies  in  the  state,  the 
length  of  the  companies'  systems  in  the 
state,  the  number  of  their  offices,  the  bulk 
and  value  of  their  fugitive  property  in  the 
state,  not  reported  in  the  annual  statement, 
the  total  value  of  the  property,  tangible 
and  intangible,  in  the  state,  the  amount  of 
money  which,  in  the  judgment  of  the  audi- 
tor and  other  members  of  the  board,  must 
have  been  necessary  to  carry  on  the  various 
lines  of  the  companies'  business  in  the 
state,  and  all  other  facts  which  he  or  the 
other  members  of  the  board  could  obtain, 
tending  to  throw  light  upcm  the  value  of 
the  companies'  property. 

On  the  other  hand,  the  court  of  appeals 
reaches  the  conclusion  from  the  testimony 
that  the  express  companies  doing  business 
in  the  state  in  1909  and  1910  were  under 
contracts  with  the  railroad  companies  to 
pay  to  the  latter  from  45  per  cent  to  65 
per  cent  of  their  gross  earnings  from  the 
transportation  of  express  business  over  their 
lines,  and  that  as  the  amounts  paid  to  the 
railroad  companies  by  the  respective  express 
companies  were  approximately  one  half  of 
the  amounts  of  their  gross  earnings  from 
these  railroads  in  South  Datoka,  the 
amounts  so  paid  furnished  a  measure  of 
the  gross  earnings  of  the  respective  com- 
panies, and  finds  that  the  board  of  assess- 
ment and  equalization,  in  making  the 
assessment,  adopted  practically  the  same  per- 
centage of  the  amounts  paid  to  the  railroad 
companies  by  each  of  the  express  companies 
as  a  basis  of  assessment  of  the  companies 
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respeciivelj.     Hie  eoort  reached  the  con- 

duBion  that  there  wa«  but  one  rational  ez- 

2  planation  of  this  fact,  which  was  that  the 

•  board  measured  the  assessment  of  the  com- 
panies by  the  amounts  they  had  paid  to  the 
railroad  oompanies  respectively;  that  is  to 
say,  by  their  gross  earnings  from  their 
transportation  business  over  the  railroads. 
Otherwise,  the  court  concluded,  it  would 
be  incredible  that  the  board  could  have 
estimated  the  taxable  value  of  these  com- 
panies so  that  the  estimates  would  come 
within  one  one  hundred  and  sixtieth  of  the 
same  percentage  of  the  respective  amounts 
which  the  express  companies  had  paid  to 
the  railway  companies.  The  court  of  ap- 
peals further  held  that  this  uniform  rela- 
tion of  the  assessments  of  the  three  prin- 
cipal express  companies  doing  business  in 
the  state  to  the  respective  amounts  paid  to 
the  railroad  companies  was  more  persuasive 
than  the  testimony  of  many  witnesses  as 
to  the  things  which  were  taken  into  eon- 
sideration  by  the  board  in  determining  the 
amount  of  the  assessments. 

It  is  enough  to  say  upon  this  point  that, 
in  our  opinion,  the  record  does  show  that 
the  payment  to  the  railroad  companies,  if 
not  the  only  basis  of  the  assessments  made 
1^  the  board,  was  the  principal  factor  in 
fixing  the  value  of  the  property  of  the  ex- 
press companies  for  taxation  in  the  state, 
and  the  question  arises.  Was  such  adminis- 
tration of  the  statute  contrary  to  the  re- 
quirement of  the  South  Dakota  Constitu- 
tion, already  quoted,  requiring  all  taxation 
to  be  in  proportion  to  the  value  of  the  prop- 
erty assessed,  and  corporation  property  to 
be  assessed,  as  near  as  may  be,  by  the  same 
methods  as  are  provided  for  assessing  the 
value  of  individual  property!  It  appears 
that  the  South  Dakota  statutes,  other  than 
those  relating  to  railroads,  telephone,  tele- 
graph, express,  and  sleeping  car  companies, 
do  not  authorize  a  valuation  which  consid- 
ers gross  income,  and  that  individuals  and 
other  corporations  are  taxed  according  to 
the  value  of  their  property,  without  refer- 
^  ence  to  tLe  income  derived  therefrom.  In 
J  other  words,  property  owned  by  other  cor- 

*  porations  and  individuals  is* assessed  for 
what  it  is  fairly  worth,  and  a  valuation 
for  taxation  is  not  fixed  by  a  method  which 
gives  controlling  effect  to  the  amount  of 
the  gross  income  derived  therefrom.  We 
concur  with  the  court  of  appeals  that  such 
procedure  is  in  violation  of  the  provision 
of  the  South  Dakota  Constitution,  spe- 
cifically requiring  that  all  taxes  levied  and 
assessed  upon  corporation  property  shall 
be  as  near  as  may  be  by  the  same  methods 
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as  are  provided  for  the  i 
upon  individual  property. 

The  stringent  provisions  of  the  Constita- 
tion  of  South  Dakota,  then  in  force,  re- 
quired the  adoption  of  a  rule  of  valuation, 
as  near  as  might  be,  of  like  character  in 
assessing  individual  and  corporate  prop- 
erty in  the  state,  and  here,  the  record  shows, 
the  valuation  of  the  property  of  the  express 
companies  was  based  principally  upon  their 
gross  incomes,  determined  by  the  method  al- 
ready described.  Such  administration  of 
the  statute  would  be  illegal,  although  the 
law  upon  its  face  be  unobjectionable.  Bea- 
gan  ¥.  Farmers'  Loan  &  T.  Co.  154  U.  & 
362,  800,  38  L.  ed.  1014,  1021,  4  Inters. 
Com.  Rep.  660,  14  Sup.  Ct  Rep.  1047. 

It  is  said  that  this  conclusion  is  not 
consistent  with  the  decision  of  the  supreme 
court  of  South  Dakota,  construing  its  own 
Constitution  with  final  authority,  in  State 
ex  rel.  American  Exp.  Co.  ▼.  State  Board, 
3  S.  D.  338,  63  N.  W.  192.  In  that  case, 
while  the  method  of  making  assessments  and 
valuations  by  the  state  board  was  consid- 
ered, and  the  court  refused  to  interfere  with 
such  assessments  under  the  circumstances 
shown,  there  was  no  discussion  or  decision 
of  the  constitutionality  of  the  act  when  ad- 
ministered as  in  this  case.  In  that  ease 
the  constitutionality  of  the  act  does  not 
seem  to  have  been  raised.  In  Re  Opinion 
of  Judges,  34  S.  D.  660,  147  N.  W.  729,  the 
judges  of  the  supreme  court  of  the  state 
declined  to  give  an  opinion  to  the  governor 
as  to  the  constitutionality  of  the  law  in 
question. 

In  Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
166  U.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct. 
R^.  306,  the  so-called  Nichols  law,  which 
had  been  sustained  by  the  supreme  court^ 
of  the  state  of  Ohio,  was  sustained  by  this] 
%)urt  as  against  an  attack  thereon  under* 
the  14th  Amendment  to  the  Federal  Con- 
stitution. In  that  case,  the  manner  of 
taxation  was  entirely  different  from  the 
one  now  under  consideration.  The  law  per- 
mitted the  taking  into  consideration  of  the 
value  of  the  property  as  a  unit,  and  then 
ascertaining  and  assessing  the  proportion 
thereof  within  the  state  of  Ohio,  and  it  was 
held  that  such  proportionate  taxation  did 
not  violate  the  14th  Amendment  to  the  Fed- 
eral Constitution.  Another  case  greatly  re- 
lied upon  by  appellant  is  United  States 
Exp.  Co.  V.  Minnesota,  223  U.  S.  335,  56 
L.  ed.  459,  32  Sup.  Ct.  Eep.  211,  in  which 
a  statute  of  the  state  of  Minnesota  which 
undertook  to  tax  express  companies  upon 
their  property  employed  within  the  state, 
measured  by  the  gross  receipts  within  the 
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state,  from  which  certain  deductions  were 
made,  was  attacked  as  in  violation  of  the 
commerce  clause  of  the  Federal  Constitu- 
tion, as  the  receipts  which  were  the  basis 
of  the  tax  were  derived  in  part  from  inter- 
state transportation.  In  that  case,  the  law 
was  specifically  authorized  by  the  Constitu- 
tion of  the  state,  as  a  means  of  reaching 
A  proper  valuation  of  the  express  compa- 
nies' property  within  the  state,  in  lieu  of 
all  other  taxes.  There  was  no  contention 
in  the  case  that  the  method  used  resulted 
in  an  excessive  valuation.  The  tax  was  sus- 
tained, as  against  the  attack  under  the 
commerce  clause,  upon  the  ground  that,  so 
far  as  interstate  commerce  receipts  were 
referred  to,  they  were  in  part  the  measure 
of  a  tax  within  the  legislative  power  of  the 
state,  and  not  in  any  just  sense  a  burden 
upon  interstate  commerce. 

We  reach  the  conclusion  that  the  circuit 
court  of  appeals  did  not  err  in  holding  this 
tax  as  in  fact  levied  and  assessed  to  be  in 
violation  of  the  Constitution  of  the  state. 

The  contention  is  made  that  there  was 
no  ground  for  equity  jurisdiction,  and  that 
therefore  the  bill  should  have  been  dis- 
^  missed.  This  court  has  frequently  held 
^  that  a  bill  will  not  lie  in  the  Federal  courts 
*  to  enjoin  the  collection*of  state  taxes  where 
a  plain,  adequate,  and  complete  remedy  at 
law  has  been  given  to  recover  back  illegal 
taxes,  and  the  attack  upon  the  assessment 
is  based  upon  the  sole  ground  that  the  same 
is  illegal  and  void.  See  Singer  Sewing 
Mach.  Co.  V.  Benedict,  229  U.  S.  481,  57 
L.  ed.  1288,  33  Sup.  Ct.  Rep.  941,  where 
many  of  the  previous  cases  in  this  court 
are  reviewed.  But  in  the  present  case,  it 
was  alleged  not  only  that  the  assessment 
was  unwarranted  by  the  law,  but  that  the 
manner  of  malving  the  assessment  amounted 
to  fraud  upon  the  constitutional  rights  of 
the  express  companies,  or  such  gross  mis- 
take as  would  amount  to  fraud,  thus  aver- 
ring a  distinct  and  well- recognized  ground 
of  equity  jurisdiction.  It  also  appears  that 
the  tax  of  1909  had  been  enjoined  similarly, 
and  that  from  the  decree  in  that  case  no 
appeal  had  been  taken.  Such  continuing 
violation  of  constitutional  rights  might  af- 
ford a  ground  for  equitable  relief.  See  Cum- 
mings  V.  Merchants'  Nat.  Bank,  101  U.  S. 
153,  157,  158,  25  L.  ed.  903-905;  Stanley  v. 
Albany  County,  321  U.  S.  535,  550,  30  L. 
ed.  1000,  1003,  7  Sup.  Ct.  Rep.  1234;  Fargo 
V.  Hart,  193  U.  S.  490,  503,  48  L.  ed.  761, 
767,  24  Sup.  Ct.  Rep.  498 ;  Taylor  v.  Louis- 
ville &  N.  R.  Co.  31  C.  C.  A.  537,  60  U.  S. 
App.  166,  88  Fed.  350. 

We  find  no  error  in  the  judgment  of  the 
Circuit  Court  of  Appeals,  and  the  same  is 
affirmed. 


(239  U.  8.  207) 
PHILLIP  WAGNER,  Incorporated,  Plff.  in 
Err., 

V. 

OSCAR  LESER,  A.  B.  Cunningham,  and 
John  Gill,  Jr.,  Judges  of  the  Appeal  Tax 
Court  of  Baltimore  City,  and  Jacob  W. 
Hook,  Tax  Collector  of  Baltimore  City. 

Constitutional  Law  <©=>290— "Dub  Pbo- 

CESs   OP  Law**— Pavinq  Tax— Beneetts 

Already  Accrued. 

1.  A  special  assessment  levied  under 
the  authority  of  Md.  Laws  1912,  chap.  688, 
upon  property  benefited  by  improved  paving, 
does  not  take  property  without  due  process 
of  law,  contrary  to  U.  S.  Const.,  14th 
Amend.,  because  the  special  benefits  for 
which  it  was  levied  had  long  since  accrued. 

[Ed.  Note.— For  othpr  cases,  see  Constitutional 
Law,   Cent.    Dig.   §§  871-875;     Dec.  Dig.  te»290. 

F'or  other  dennitions.  see  Words  and  Phrases, 
First  and  Second  Series,  Due  Process  of  Law.] 

Constitutional  Law  ^=»290— Due  Pro- 
cess OF  Law— Paving  Tax  —  Use  of 
Fund. 

2.  The  intention  to  use  in  paving  other 
streets  in  the  city  the  fund  created  by  a 
special  assessment  levied  under  the  author- 
ity of  Md.  Laws  1912,  chap.  688,  upon  prop- 
erty benefited  by  improved  paving,  does  not 
render  the  assessment  obnoxious  to  the  due 
process  of  law  clause  of  U.  S.  Const.,  14th 
Amend.,  so  long  as  there  was,  as  to  th« 
property  so  assessed,  a  benefit  formerly  con- 
ferred and  still  existing,  which  it  had  de- 
rived at  the  public  expense. 

[Ed.  Note.— For  other  cas^s,  see  Constitutional 
Law.   Cent.   Dig.  §S  871-875;    Dec.  Dig.  <@=»290.] 

Constitutional  Law  <®==>290— Due  Pbo- 
( Kss  OF  Law— Paving  Tax— Notice  and 
Hearing. 

3.  Notice  and  hearing  as  to  the  amount 
and  extent  of  benefits  conferred  is  not  es- 
sential to  the  validity  under  the  due  process 
of  law  clause  of  U.  S.  Const.,  14th  Amend., 
of  the  provisions  of  Md.  Laws  1912,  chap. 
688,  directing  that  property  adjoining  or 
abutting  on  any  public  highway  in  the  city 
of  Baltimore,  paved  with  improved  paving, 
should,  according  to  the  width  of  the  pav- 
ing in  front  of  the  respective  properties,  Im 
assessed  at  a  certain  sum  per  foot  front. 

[Ed.  Note.—For  other  oases,  see  Const! tuttonal 
Law,  Cent.  Dig.  S§  871-875;    Dec.  Dig.  <g=»290.1 

[No.  28.] 

Argued  October  25  and  26,  1916.     Decided 

November  29,  1915. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland  to  review  a  decree 
which  reversed  a  decree  of  the  Circuit  Court 
of  Baltimore  City,  overruling  the  demurrer 
to  a  bill  to  enjoin  an  assessment  for  a  public 
improvement.    Affirmed. 

See  same  case  below,  120  Md.  671,  87 
Atl.  1040. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  J.  Bonaparte,  George 
Washington  Williams,  and  John  Holt 
Richardson  for  plaintiff  in  error. 

Messrs.  S.  S.  Field  and  Alexander  Pres- 
ton for  defendants  in  error. 


«=a.For  other  caaes  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  iDdexes 
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7  *Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

Phillip  Wagner,  a  corporation,  filed  ita 
bill  on  behalf  of  itself  and  other  taxpayers 
owning  property  in  Baltimore  city,  adjoin- 
ing or  abutting  upon  a  public  highway 
which  has  been  paved  with  improved  pav- 
ing without  having  been  assessed  for  any 
part  of  the  cost  thereof,  and  who  are  simi- 
larly situated  with  the  complainant,  who 
is  the  owner  of  certain  real  estate,  im- 
«i  proved  by  seven  two-story  dwelling  houses, 
{{situated    on    Philadelphia    road,    a    public 

*  highway  within  the  limits  of  Baltimori^city, 
which  property  abuts  and  adjoins  upon  the 
public  highway,  which  had  been  paved  with 
improved  paving,  to  wit,  vitrified  brick, 
which  property,  or  its  present  or  former 
owner,  had  never  been  specially  assessed  for 
any  part  of  the  cost  of  said  improved  pav- 
ing. The  bill  was  filed  for  the  purpose  of 
enjoining  the  enforcement  of  a  certain  act 
of  the  general  assembly  of  the  state  of 
Maryland  (1006,  chapter  401;  1008,  chap- 
ter 202,  of  the  Laws  of  Maryland) ,  by  which 
statute  the  general  assembly  enacted  that  a 
special  tax  be  levied  and  imposed  upon 
property  in  the  city  of  Baltimore  bene- 
fited by  improved  paving  of  the  amount 
specified;  said  tax  to  continue  as  to  each 
property  for  ten  years  from  the  time  it  at- 
tached thereto,  the  proceeds  to  be  used  for 
improved  paving  in  the  city  of  Baltimore, 
as  provided  in  the  act.  The  act  provided 
that,  for  these  purposes,  all  landed  prop- 
erty in  the  city  of  Baltimore,  adjoining  or 
abutting  upon  any  public  highway  which 
had  been  or  should  thereafter  be  paved 
with  improved  paving  without  special 
assessment  of  any  part  of  the  cost  upon 
the  abutting  or  adjoining  property  owners, 
by  the  city  of  Baltimore  or  the  state  roads 
oonmiission,  or  other  public  commission  or 
agency,  or  by  said  city  and  such  commis- 
sion or  agency,  or  by  either  or  both,  and 
any  railroad  or  railway  company,  occupy- 
ing with  tracks  a  portion  of  such  highway, 
was  declared  to  be  specially  benefited  by 
such  improved  paving  to  an  extent  greater 
than  the  entire  amount  of  the  special  tax 
levied  under  the  act.  The  property  so 
benefited  was  divided  into  three  classes: 
Glass  A  to  include  all  landed  property  in 
the  city  of  Baltimore,  adjoining  or  abut- 
ting upon  a  public  highway  paved  with 
improved  paving  and  having  a  width  of  not 
lees  than  30  feet  so  paved;  Class  B  to  in- 
clude all  such  landed  property  in  the  city 
of  Baltimore  adjoining  or  abutting  upon  a 

« public  highway  paved  with  improved  pav- 
S  ing  and  having  a  width  of  less  than  30  feet, 

*  and^Bot  leas  than  15  feet,  so  paved;  Class 
C  to  include  all  such  landed  property  in  the 
flity  «f  Balfeliiimrt  adjolniag  «r  abatting 


upon  any  public  highway  paved  with  im- 
proved paving  and  having  a  width  of  less 
than  15  feet  so  paved.  The  appeal  tax 
court  of  the  city  of  Baltimore  is  authorized 
and  directed  by  the  act  to  proceed  to  clas- 
sify and  list  for  taxation,  as  provided  by 
the  act,  for  the  year  1913,  all  landed  prop- 
erty in  the  city  of  Baltimore  which,  on  the 
1st  day  of  November,  1912,  was  in  a  situ- 
ation to  come  imder  the  requirements  of 
either  of  said  classes.  Before  classifying 
any  property  under  the  special  tax  provided 
in  the  act,  the  appeal  tax  court  was  re- 
quired to  give  notice  to  the  owner  of  the 
property,  designating  a  certain  time  when 
the  owner  might  appear  before  the  court 
and  be  heard  with  reference  to  the  liabil- 
ity of  his  property  for  the  tax,  and  the 
class  to  which  it  properly  belonged.  After 
having  given  the  owner  reasonable  notice 
and  an  opportunity  to  be  heard,  the  appeal 
tax  court  is  required  to  proceed  to  make 
the  classification  provided,  and  to  certify 
their  action,  in  making  such  classification, 
to  the  city  collector  in  the  same  manner 
as  in  cases  of  classification  of  real  and 
leasehold  property  in  the  annex  for  the  dif- 
ferent rates  of  taxation  as  provided  under 
the  act  relating  thereto;  and  the  city  col- 
lector is  authorized  to  add  the  special  tax 
to  the  tax  bills  of  the  property,  to  be  called 
"special  paving  tax/'  and  to  collect  the 
same  in  the  manner  as  ordinary  taxes  on 
real  estate  are  collected.  The  city  collector 
is  required  to  account  for  and  pay  over  to 
the  comptroller,  to  be  by  him  deposited 
with  the  city  register,  and  to  be  placed  to 
the  credit  of  a  new  paving  fund  provided  in 
the  Acts  of  1906,  chapter  40,  and  1008, 
chapter  202,  and  to  be  exclusively  appli- 
cable to  the  cost  of  the  work  authorized  by 
said  acts,  or  by  any  amendment  or  amend- 
ments thereof.  Section  3  of  the  act 
defines  improved  paving  to  mean  any  sub-g 
stantial,  smooth  paving  above  the  grade*«f " 
ordinary  macadam,  and  to  include  granite 
or  Belgian  blocks,  vitrified  brick  or  blocksi 
wood  blocks,  asphalt  or  concrete  blocks, 
sheet  asphalt,  bitulithic  bituminous  macad- 
am and  bituminous  ooncrete.  Section  4 
specifies  the  amount  of  the  special  tax  to 
be  as  follows:  On  all  property  embraced 
in  Class  A,  15  cents  per  year  per  front 
foot  or  lineal  foot  adjoining  or  abutting 
upon  the  public  highway;  on  all  property 
embraced  in  Class  B,  10  cents  per  year 
per  front  foot  or  lineal  foot  adjoining  or 
abutting  upon  the  public  highway;  and  on 
all  property  embraced  in  Class  C,  5  cents 
per  year  per  front  foot  or  lineal  foot  ad- 
joining or  abutting  upon  the  public  high- 
way. 

The  bill  recites  that,  under  and  by  virtue 
of  that  aoti  diapter  688  of  the  AeU  of  191% 
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the  general  assembly  has  attempted  to  levy 
and  impose  upon  the  property  of  the  plain- 
tiff and  other  property  owners  similarly 
situated,  taxes  under  the  three  classes  men- 
tioned, and  that  the  appeal  tax  court  of 
Baitimore  is  proceeding  now  to  list  and 
classify  for  taxes  the  property  so  attempt- 
ed to  be  levied  upon  by  said  act,  and  has 
classified  said  property  of  the  plaintiff, 
designating  it  as  belonging  to  Class  A. 
The  bill  then  sets  forth  various  grounds 
upon  which  it  is  claimed  the  act  is  illegal, 
the  one  with  which  this  court  is  concerned 
being  that  it  is  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

The  act  of  1906,  to  which  reference  is 
made  in  the  act  just  recited,  chapter  401, 
as  amended  by  chapter  202  of  the  Acts  of 
1908,  provides  for  the  creation  of  a  pav- 
ing commission  for  the  city  of  Baltimore, 
with  powers  to  carry  out  a  plan  for  a  com- 
plete system  of  improved  paving  of  the 
streets  of  the  city.  The  court  of  appeals 
in  its  opinion  in  this  case  states  that  a 
fund  of  $5,000,000  was  procured  by  means 
of  a  loan  provided  for  this  purpose,  which 
^  loan  was  approved  by  the  people  at  an  elec- 
^  tion  held  on  the  2d  of  May,  1911,  and  that 
*  the  act  waa*sustained  by  the  court  of  ap- 
peals in  the  case  of  Bond  v.  Baltimore,  118 
Md.  159,  84  Atl.  258;  and  that  the  object 
and  purpose  of  the  act  of  1912  was  to  raise 
an  additional  fund  of  $5,000,000,  to  com- 
plete the  plan  adopted  by  the  city  for  im- 
proved pavements  throughout  the  city,  and 
that  this  is  to  be  done  by  a  special  paving 
tax  upon  property  in  the  city  specially 
benefited  by  improved  paving  as  provided 
in  the  act. 

The  bill  was  demurred  to  upon  certain 
grounds:  that  the  complainant  had  an  ade- 
quate remedy  at  law;  that  the  act  of  1912 
hi  question  did  not  violate  the  Constitution 
of  the  United  States  or  the  Constitution  or 
Bill  of  Rights  of  the  state  of  Maryland; 
that  the  houses  of  the  plaintiff  were  enjoy- 
ix^  special  benefit  and  advantage,  fronting 
upon  a  street  improved  with  vitrified  brick 
pavement,  while  other  houses  in  the  city 
are  upon  unhealthy  and  unsightly  cobble- 
stone streets,  for  which  special  advantage 
the  charge  put  upon  the  houses  of  the  plain- 
tiff by  the  act  in  question  amounts  to  $1.80 
per  year  upon  each  of  the  houses,  or  $18 
upon  each  house  for  the  entire  ten  years. 
The  demurrer  sets  forth  certain  other  rea- 
sons why  a  court  of  equity  should  not  in- 
tervene, not  necessary  to  repeat.  The  de- 
murrer was  overruled  in  the  circuit  court 
of  Baltimore  city,  and  upon  appeal  to  the 
court  of  appeals  of  Maryland,  that  court 
reversed  the  lower  court  and  sustained  the 
constitutionality  of  the  act  as  against  the 


attacks  thereon  both  under  the  state  and 
Federal  Constitutions.  (120  Md.  671*  87 
AU.  1040.) 

We  will  notice  such  matters  as  ar« 
deemed  necessary  in  order  to  dispose  of  th« 
contentions  concerning  the  alleged  violation 
of  rights  secured  to  the  complainant  under 
the  Federal  Constitution.  The  provision  of 
that  instrument  to  which  appeal  is  made  by 
the  complainant  is  the  14th  Amendment  in 
the  protection  secured  thereunder  against 
state  action  which  has  the  effect  to  deprive  ^ 
of  property  without  due  process  of  law.jj 
Thi0*court  has  frequently  affirmed  that  the* 
general  taxing  systems  of  the  state  are  not 
to  be  presumed  lacking  in  due  process  of 
law  because  of  inequalities  or  objections, 
so  long  as  arbitrary  action  is  avoided.  It 
is  not  the  purpose  of  the  14th  Amendment 
to  interfere  with  the  discretionary  power 
of  the  states  to  raise  necessary  revenues 
by  imposing  taxes  and  assessments  upon 
property  within  their  jurisdictions. 

It  is  first  contended  that  the  complainant 
IB  deprived  of  its  property  without  due 
process  of  law,  because  the  special  assess- 
ment levied  upon  its  property  is  for  the 
special  benefits  long  since  accrued,  and  that 
the  statute  under  consideration  is  retro- 
spective in  its  operation,  thereby  disturb- 
ing rights  which  had  accrued  to  and  become 
fixed  in  the  property  holders  long  before 
the  passage  of  the  statute;  that  the  state 
had  no  authority  because  of  benefits  thus 
long  since  conferred  to  make  the  assessment 
in  question.  But  we  deem  this  contention 
foreclosed  by  the  decision  of  this  court  in 
Seattle  v.  Kelleher,  195  U.  S.  351,  49  L.  ed. 
232,  25  Sup.  Ct  Rep.  44.  In  that  case  it 
was  contended  that  there  could  be  no  valid 
assessment  for  a  certain  improvement^  be- 
cause it  was  levied  after  the  work  was  com- 
pleted; but  this  court  met  that  contention 
by  saying: 

"The  principles  of  taxation  are  not  those 
of  contract.  A  special  assessment  may  be 
levied  upon  an  executed  consideration;  that 
is  to  say,  for  a  public  work  already  done. 
Bellows  V.  Weeks,  41  Vt.  590,  599,  600; 
Mills  V.  Charleton,  29  Wis.  400,  413,  9 
Am.  Rep.  578;  Hall  v.  Street  Comrs.  177 
Mass.  434,  439,  59  N.  E.  68.  If  this  were 
not  so  it  might  be  hard  to  justify  reassess- 
ments. See  Norwood  v.  Baker,  172  U.  S. 
269,  293,  43  L.  ed.  443,  452,  19  Sup.  Ct. 
Rep.  187;  Williams  ▼.  Albany  County,  122 
U.  S.  154,  30  L.  ed.  1088,  7  Sup.  Ct.  Rep. 
1244;  Frederick  v.  Seattle,  13  Wash.  428, 
43  Pac.  304;  Cline  v.  Seattle,  13  Wash. 
444,  43  Pac.  367 ;  Bacon  v.  Seattle,  15  Wash. 
701,  47  Pac.  1102;  Cooley,  Taxn.  3d  ed. 
1280.  ...  Of  course,  it  does  not  matter  |, 
that  this  is  called  a  reassessment.  A  re-JJ 
assessment    may  *  be    a    new    assessment.  * 
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Whatever  the  legiBlature  could  authorize  if 
it  were  ordering  an  asseBsment  for  the  first 
time  it  equally  could  authorize,  notwith- 
standing a  previous  invalid  attempt  to  as- 
sess. The  previous  attempt  left  the  city 
free  to  take  such  steps  as  were  within  its 
power  to  talce,  either  under  existing  stat- 
utes, or  under  any  authority  that  might 
thereafter  be  conferred  upon  it,  to  make  a 
new  assessment  upon  the  plaintiff's  abut- 
ting property*  in  any  constitutional  way. 
Norwood  V.  Baker,  172  U.  S.  269,  293,  43 
L.  ed.  443,  452,  19  Sup.  Ct.  Rep.  187; 
McNamee  v.  Tacoma,  24  Wash.  691,  64  Pae. 
791;  Annie  Wright  Seminary  v.  Tacoma, 
23  Wash.  109,  62  Pac  444." 

The  doctrine  established  by  this  case  is 
that  a  subsequent  assessment  may  be  levied 
because  of  benefits  conferred  by  the  former 
action  of  the  city  in  improving  in  front  of 
the  lots  assessed.  As  said  in  the  Kelleher 
Case,  "the  benefit  was  there  on  the  ground 
at  the  city  expense."  So  far  as  any  Federal 
constitutional  requirement  is  concerned,  the 
state  might  exercise  its  authority  to  assess 
because  of  this  special  benefit,  although 
that  assessment  was  deferred  for  some  time 
after  the  work  was  done  at  the  public  ex- 
pense. And  these  considerations  suggest 
the  answer  to  another  objection  made  in 
this  connection,  that  it  is  proposed  to  use 
the  assessments  for  paving  other  streets 
within  the  city.  It  is  true  that  the  assess- 
ments are  to  go  into  the  general  fund  pro- 
vided for  such  general  use.  But  we  are 
unable  to  see  how  the  constitutional  rights 
of  the  complainant  are  violated,  so  long  as 
there  was  as  to  it  a  benefit  formerly  con- 
ferred, and  still  existing,  which  the  prop- 
erty had  derived  at  the  public  expense.  The 
fact  that  the  city  was  authorized  to  use 
the  assessment  in  creating  a  public  fund, 
in  aid  of  its  scheme  to  pave  other  streets 
of  the  city,  was  a  public  purpose,  and  a 
legitimate  one,  for  which  funds  of  the  city 
00  might  be  used. 

ei  It  ia  further  urged,  and  much  stress 
*  seems  to  be  laid*upon  this  point,  that  the 
complainant  and  others  similarly  situated 
were  given  no  opportunity  to  be  heard  as 
to  the  amount  of  benefits  conferred  upon 
them,  and  the  proper  adjustment  of  the 
taxes  among  property  owners.  But  this 
question,  like  the  other,  is  foreclosed  by 
the  former  decisions  of  this  court.  This 
assessment,  and  the  classification  of  the 
property  to  be  improved,  were  fixed  and 
designated  by  legislative  act.  It  was  de- 
clared that  the  property  which  had  been  im- 
proved by  paving  theretofore  should,  ac- 
eording  to  the  width  of  the  paving  in  front 
«l  the  respective  properties,  be  assessed  at 
a  certain  sum  per  foot  front.  We  think 
a  tax^  when  levied  by  the  legislature. 


did  not  require  notice  and  a  hearing  as  to 
the  amount  and  extent  of  benefits  conferred 
in  order  to  render  the  legislative  aqftion  due 
process  of  law  within  the  meaning  of  the 
Federal  Constitution.  In  Spencer  v.  Mer- 
chant, 125  U.  8.  345,  356,  31  L.  ed.  763, 
768,  8  Sup.  Ct.  Rep.  921,  this  court,  speak- 
ing by  Mr.  Justice  Qray,  said: 

"In  the  absence  of  any  more  specific  con- 
stitutional restriction  than  the  general  pro- 
hibition against  taking  property  without 
due  process  of  law,  the  legislature  of  the 
state,  having  the  power  to  fix  the  sum 
necessary  to  be  levied  for  the  expense  of  a 
public  improvement,  and  to  order  it  to 
be  assessed,  either  like  other  taxes,  upon 
property  generally,  or  only  upon  the  lands 
benefited  by  the  improvement,  is  authorized 
to  determine  both  the  amount  of  the  whole 
tax,  and  the  class  of  lands  which  will  re- 
ceive the  benefit  and  should  therefore  bear 
the  burden,  although  it  may,  if  it  sees  fit, 
commit  the  ascertainment  of  either  or  both 
of  these  facts  to  the  judgment  of  commis- 
sioners." 

This  case  has  been  followed  and  approved 
in  subsequent  decisions  in  this  court.  Par- 
sons V.  District  of  Columbia,  170  U.  S.  45, 
60,  56,  42  L.  ed.  943,  945,  947,  18  Sup.  Ct 
Rep.  621;  French  v.  Barber  Asphalt  Paving 
Co.  181  U.  S.  324,  343,  45  L.  ed.  879,  880, 
21  Sup.  Ct  Rep.  625.  In  the  latter  case,^ 
the  former  cases  in  this  court  were  re-jj 
viewed  at  length,  and  Spencer  v.*Merchant,* 
quoted  with  approval;  Norwood  v.  Baker, 
172  U.  S.  269,  43  L.  ed.  443,  19  Sup.  Ct. 
Rep.  187,  was  commented  upon  and  distin- 
guished. French  v.  Barber  Asphalt  Paving 
Co.  supra,  was  followed  and  approved  in  a 
series  of  cases  in  the  same  volume: 
Wight  V.  Davidson,  181  U.  8.  371,  45  L.  ed. 
900,  21  Sup.  Ct.  Rep.  616;  Tonawanda  ▼• 
Lyon,  181  U.  8.  389,  45  L.  ed.  008,  21  Sup. 
Ct  Rep.  609;  Webster  v.  Fargo,  181  U.  S. 
394,  45  L.  ed.  912,  21  Sup.  Ct  Rep.  623; 
Cass  Farm  Co.  v.  Detroit,  181  U.  S.  396, 
45  L.  ed.  914,  21  Sup.  Ct  Rep.  644;  Detroit 
V.  Parker,  181  U.  S.  399,  45  L.  ed.  917, 
21  Sup.  Ct.  Rep.  624;  Wormley  v.  District 
of  Columbia,  181  U.  6.  402,  45  L.  ed.  921, 
21  Sup.  Ct  Rep.  609;  Shumate  v.  Heman, 
181  U.  S.  402,  45  L.  ed.  922,  21  Sup.  Ct 
Rep.  645;  Farrell  v.  West  Chicago  Park, 
181  U.  S.  404,  45  L.  ed.  924,  21  Sup.  Ct 
Rep.  609 ;  French  y.  Barber  Asphalt  Paving 
Co.  supra,  was  referred  to  with  approval  in 
Hibben  v.  Smith,  191  U.  S.  310,  326,  48  L. 
ed.  195,  201,  24  Sup.  Ct.  Rep.  88.  See  also 
Louisville  &  N.  R.  Co.  v.  Barber  Asphalt 
Paving  Co.  197  U.  S.  430,  49  L.  ed.  819. 
25  Sup.  Ct  Rep.  466;  Martin  v.  District  of 
Columbia,  205  U.  8.  135,  51  L.  ed.  743,  27 
Sup.  Ct  Rep.  440. 

Norwood  ▼.  Baker,  supra,  is  much  relied 
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upon  bj  the  plaintiff  in  error,  and  while 
this  court  has  shown  no  disposition  to  over- 
rule tlmt  case  when  limited  to  the  decision 
actually  made  by  the  court,  much  that  is 
said  in  it  must  be  read  in  connection  with 
the  subsequent  cases  in  this  court  already 
referred  to.  In  Norwood  v.  Baker,  a  por- 
tion of  a  person's  property,  located  in  a 
village  of  Ohio,  was  condemned  for  street 
purposes,  and  the  entire  cost  of  opening 
the  street,  including  the  amount  paid  for 
the  strip  condemned,  with  the  costs  and 
expenses  of  condemnation,  was  assessed  up- 
on the  abutting  property  owner  whose  land 
was  condemned.  This,  it  was  said  in 
French  v.  Barber  Asphalt  Paving  Co.  supra, 
was  an  abuse  of  the  law  and  an  act  of  con- 
fiscation, and  not  a  valid  exercise  of  the 
taxing  power.  Taking  the  decisions  in  this 
court  together,  we  think  that  it  results 
that  the  legislature  of  a  state  may  de- 
termine the  amount  to  be  assessed  for  a 
given  improvement,  and  designate  the  lands 
and  property  benefited  thereby,  upon  which 
the  assessment  is  to  be  made,  without  first 
giving  an  opportunity  to  the  owners  of  the 
property  to  be  assessed  to  be  heard  upon 
the  amount  of  the  assessment  or  the  ex- 
Q  tent  of  the  benefit  conferred. 
U  We  do  not  understand  this  to  mean  that 
*  there  may* not  be  cases  of  such  flagrant 
abuse  of  legislative  power  as  would  war- 
rant the  intervention  of  a  court  of  equity 
to  protect  the  constitutional  rights  of  land- 
owners, because  of  arbitrary  and  wholly 
unwarranted  legislative  action.  The  con- 
stitutional protection  against  deprivation 
of  property  without  due  process  of  law 
would  certainly  be  available  to  persons  ar- 
bitrarily deprived  of  their  private  rights 
by  such  state  action,  whether  under  the 
guise  of  legislative  authority  or  otherwise. 
But  in  the  present  case  there  is  neither 
allegation  nor  proof  of  such  disproportion 
between  the  assessment  made  and  the  bene- 
fit conferred  as  to  suggest  that  the  small 
tax  levied  upon  this  property  would  amount 
to  an  arbitrary  exercise  of  the  legislative 
power  upon  the  subject.  There  can  be  no 
question  that  paving  with  brick  in  front 
of  the  property  of  the  complainant  con- 
ferred a  substantial  benefit,  and  gave  au- 
thority for  the  subsequent  legislation  which, 
because  of  that  benefit,  original  and  continu- 
ing, warranted  an  assessment  upon  the 
property  owner  for  a  confessedly  public 
purpose, — ^the  improvement  of  the  streets 
of  the  city. 

We  are  unable  to  find  that  the  act  of 
the  legislature  in  question,  or  the  manner 
of  its  present  enforcement,  operates  to  de- 
prive the  complainant  and  others  similarly 
situated  of  any  rights  secured  to  them  by 
the  Federal  Constitution.    The  judgment  of 


the  Court  of  Appeals  of  Maryland  is  af- 
firmed. 

Mr.  Justice  Pitney  and  Mr.  Justice  Ho« 
Reynolds  dissent. 

"""""""  (239  U.  S.  221) 

WILLIAM  CRAMP  &  SONS  SHIP  k  EN- 
GINE BUILDING  COMPANY,  Appt., 

V. 

UNITED  STATES. 

Courts  ^=>389— Appeal— From  Court  o» 
Claims— Conclusiveness  of  Finding  — 
Mutual  Mistake. 

Findings  of  fact  that  there  waa  do 
mutual  mistake  in  the  execution  of  a  con- 
tract for  the  construction  of  a  battleship 
for  the  United  States,  and  of  a  release  to 
the  government,  conformably  to  the  con- 
tract, of  all  claims  growing  out  of  the  per- 
formance of  such  contract,  are  conclusive 
upon  the  Federal  Supreme  Court  on  an  ap- 
peal from  a  decree  of  the  court  of  claims 
m  a  suit  brought  under  the  act  of  March  3, 
1887  (24  Stat,  at  L.  505,  chap.  359,  Comp. 
Stat.  1913,  §  1136),  upon  the  recommenda- 
tion of  the  Secretary  of  the  Navy,  given  pur- 
suant to  the  act  of  June  10,  1896  (29  Stat 
at  IJw  374,  chap.  399),  which,  upon  the 
ground  that  the  release  included  the  claim, 
and  that  the  contract  and  release  were  not 
subject  to  reformation,  dismissed  the  peti- 
tion of  the  contractor  for  the  recovery  of 
damages  from  the  government  on  account 
of  a  delay  alleged  to  be  the  latter's  fault. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  98  1041-1044 ;  Dec.  Dig.  <8s>889 ;  Appeal  and 
Error,  Cent.  Dig.  8  3395.] 

[No.  63.] 

Argued  November  8,  1915.    Decided  NovedH 
ber  29, 1915. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  which  dismissed  the 
petition  in  an  action  by  the  builders  of  a 
battleship  to  recover  damages  alleged  to 
have  grown  out  of  a  delay  caused  by  tho 
Federal  government.    Affirmed. 

See  same  case  below,  46  Ct.  CI.  52L 

Statement  by  Mr.  Justice  Day: 
This  action  was  brought  in  the  court  of 
claims  to  recover  damages  on  account  of 
delay  alleged  to  be  the  fault  of  the  United 
States  in  preventing  completion  according 
to  contract  of  the  battleship  Massachusetts. 
The  court  of  claims  dismissed  the  petition  qi 
(46  Ct.  CI.  621).  JJ 

*  Large  sums  were  demanded  for  delays* 
covering  other  periods  than  are  involved  in 
this  appeal,  and  the  case  as  now  presented 
concerns  the  right  to  recover  the  sum  of 
$27,984.99,  being  the  damages  which  the 
court  of  claims  found  accrued  to  the  claim- 
ant for  the  period  of  delay  after  February 


^=»For  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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1st,  1896,  for  the  period  of  three  months 
and  twenty-nine  days.  The  court  of  claims 
made  certain  findings  of  fact,  from  which 
it  appears  that,  after  the  making  of  the 
contract,  claimant  arranged  a  systematic 
working  program  for  the  construction  of 
the  vessel  within  the  contract  time,  and 
would  have  completed  the  vessel  within 
time  had  it  not  been  for  the  failure  of  the 
United  States  to  furnish  materials  to  prop- 
erly carry  on  the  work,  which,  by  the  terms 
of  the  contract^  they  had  agreed  to  furnish ; 
that  by  reason  of  such  failure  of  the  govern- 
ment, the  completion  of  the  vessel  was  de- 
layed for  two  years,  six  months,  and  nine 
days  beyond  the  contract  period;  that  the 
armor  to  be  furnished  in  accordance  with 
said  clause  was  obtained  by  the  United 
States  from  other  contractors,  who,  without 
any  fault  on  the  part  of  the  claimant, 
failed  to  complete  the  manufacture  thereof 
in  time  to  deliver  the  same  to  the  claim- 
ants as  they  had  agreed.  Omitting  the 
findings  covered  by  the  release  and  contract 
made  on  May  26th,  1896,  and  on  February 
let,  1896,  and  the  amount  of  damages  ac- 
eruing  for  such  delay,  as  to  the  sum  now  in 
eontroversy  the  court  found  that  on  No- 
vember 23d,  1896,  after  the  completion  and 
delivery  of  the  vessel  in  accordance  with 
the  sixth  paragraph  of  the  nineteenth  clause 
of  the  contract,  the  balance  of  the  amount 
due  thereunder,  but  held  in  accordance 
therewith  until  the  final  acceptance  of  the 
vessel,  was  paid  to  the  claimant,  and  the 
same  was  accepted  and  a  release  approved 
by  the  Secretary  of  the  Navy  was  entered 
into  by  it  without  any  written  protest^  in 
the  terms  following: 

CO 

S  Whereas  by  the  eleventh  clause  of  the 
*  eontract,*dated  November  18»  1890,  by  and 
between  the  William  Cramp  &  Sons  Ship 
k  Engine  Building  Company,  a  corporation 
created  under  the  laws  of  the  state  of  Penn- 
sylvania, and  doing  business  at  Philadel- 
phia, in  said  state,  represented  by  the  presi- 
dent of  said  corporation,  party  of  the  first 
part,  and  the  United  States,  represented  by 
the  Secretary  of  the  Navy,  party  of  the 
second  part,  for  the  construction  of  a  coast 
line  battleship  of  about  10,000  tons  dis- 
placement, which  for  the  purposes  of  said 
contract  is  designated  and  known  as  coast 
line  battleship  No.  2,  it  is  agreed  that  a 
special  reserve  of  sixty  thousand  dollars 
($60,000)  shall  be  held  until  the  vessel  has 
been  finally  tried,  provided  that  such  final 
trial  shall  take  place  within  five  months 
from  and  after  the  date  of  the  preliminary 
acceptance  of  the  vessel;  and 

Whereas  by  the  sixth  paragraph  of  the 
■ineteenth  clause  of  said  contract  it  is 
Itortliar  provided  that  when   all   the  con- 


ditions, covenants,  and  provisions -of  said* 
contract  shall  have  been  performed  and  ful- 
filled by  and  on  the  part  of  the  party  of 
the  first  part,  said  party  of  the  first  part 
shall  be  entitled,  within  ten  days  after  the 
filing  and  acceptance  of  its  claims,  to  receive 
the  said  special  reserve,  or  so  much  thereof 
as  it  may  be  entitled  to,  on  the  execution  of 
a  final  release  to  the  United  States  in  such 
form  as  shall  be  approved  by  the  Secretary  • 
of  the  Navy,  of  all  claims  of  any  kind  or 
description  under  or  by  virtue  of  said  con-  \ 
tract;  and 

Whereas  the  final  trial  of  said  vessel  was 
completed  on  the  24th  day  of  October, 
1896;  and 

Whereas  all  the  conditions,  covenants^, 
and  provisions  of  said  contract  have  been 
performed  and  fulfilled  by  and  on  the  part, 
of  the  party  of  the  first  part; 

Now,  therefore,  in  consideration  of  the 
premises,  the  sum  of  $57,536.60,  being  the- 
balance  of  the  aforesaid  special  reserve  to 
which  the  party  of  the  first  part  is  entitled,^ 
being  to  me,  in  hand,  paid  by  the  United  M 
StateSi* represented  by  the  Secretary  of  the* 
Navy,  the  receipt  whereof  is  hereby  ao-. 
knowledged,  the  William  Cramp  &  Sons 
Ship  &  Engine  Building  Company,  represent- 
ed by  me,  Charles  H.  Cramp,  president  of 
said  corporation,  does  hereby,  for  itself,  and 
its  successors  and  assigns,  and  its  legal 
representatives,  remise,  release,  and  forever 
discharge  the  United  States  of  and  from  all 
and  all  manner  of  debts,  dues,  sum  and 
sums  of  money,  accounts,  reckonings,  claims, 
and  demands  whatsoever,  in  law  or  in 
equity,  for  or  by  reason  of,  or  on  account, 
of,  the  construction  of  said  vessel  under, 
the  contract  aforesaid. 

In  witness  whereof  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  William. 
Cramp  &  Sons  Ship  k  Engine  Building 
Company  this  23d  day  of  November,  A.  D.. 
1896. 

The  Wm.  Cramp  k  Sons  Ship  k  Engine 
Building  Company, 

Chas.  H.  Cramp,  President* 

(SeaL) 
Attest: 

Theodore  W.  Cramp, 
Assistant  Secretary* 

The  court  sets  forth  the  act  of  June  16, 
1896,1  referring  certain  claims  to  the  Secre- 


1  The  Secretai^  of  the  Navy  is  hereby  au- 
thorized and  directed  to  examine  claims 
against  the  government  which  may  be  pre- 
sented to  him  by  contractors  for  the  build- 
ing of  the  hulls  or  machinery  of  naval  ves- 
sels under  contracts  completed  since  Janu- 
ary first,  eighteen  hundred  and  ninety-one, 
where  it  is  alleged  that  such  contractors 
have  been  subjected  to  loss  and  damaft 
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tary  of  fiie  Navy  for  Inyestigatioii  and  re- 
port, and,  in  part,  the  report  of  the  Seore- 
^tary,  made  December  9th,  1896,  as  follows: 
g     *'I  have  considered  carefully  the  nature 

*  of  these  claimt^and  the  circumstances  out 
of  which  they  arose,  and  while  not  attempt- 
ing to  pass  on  the  merits  of  the  same,  or 
to  determine  the  amount,  if  any,  that 
should  be  allowed  on  account  of  the  matters 
mentioned,  the  fact  exists  that  there  was 
delay  in  the  completion  of  the  contracts 
b^ond  the  time  prescribed  therein,  and 
that  such  delay  was,  in  some  measure,  at 
least,  due  to  failure  on  part  of  the  govern- 
ment to  obtain  and  furnish  the  contractors 
the  armor  for  the  vessels  as  required,  and 
in  my  judgment  the  interests  of  justice 
demand  that  they  should  be  referred  to  the 
court  of  claims,  which  can  consider  these 
matters  with  more  deliberation  and  care 
than  could  be  devoted  to  them  by  the  com- 
mittees of  the  two  Houses  of  Congress  .  •  . 

'^t  will  be  observed  that  the  contractors 
claim  relief  from  the  binding  force  of 
these  agreements  on  the  ground  that  the 
same  were  entered  into  by  them  under  du- 
ress.** 

After  consideration,  the  court  finds  the 
items  of  cost  and  expense  during  the  period 
of  delay  now  under  consideration,  three 
months  and  twenty-nine  days,  after  Febru- 
ary Jst,  1890,  to  amount  to  the  sum  of 
$27,984.99,  as  already  stated,  and  further 
finds: 

'The  claimant  company  submits  for  the 
eonsideration  of  the  court  the  evidence  of 
the  then  Secretary  of  the  Navy  and  the 
president  of  the  claimant  company,  who 
signed  the  contract  on  behalf  of  their  re- 
spective principals,  along  with  certain  other 
testimony,  taken  since  the  decision  in  the 
ease  of  the  Indiana,  to  prove  that  at  the 
time  of  the  signing  of  the  contract  as  afore- 
said it  was  not  within  the  minds  of  the 
parties  so  signing  said  contract  that  the 
language  of  paragraph  six  of  the  nineteenth 
clause  of  said  contract,  to  wit:  'On  the 
execution  of  a  final  release  to  the  United 
States,  in  such  form  as  shall  be  approved 
by  the  Secretary  of  the  Navy,  of  all  claims 
«of  any  kind  or  description  under  or  by 
S{  virtue    of    this    contract,'    should    embrace 

*  claims  for  unliquidated  *  damages  of  the 
character  herein  sued  for,  and  that  in  so 


through  delays  in  the  work  under  said  con- 
tracts which  were  not  the  fault  of  said  con- 
tractors, but  were  due  to  the  action  of  the 
government,  and  to  report  to  the  next  ses- 
sion of  Congress  the  result  of  said  investiga- 
tion, and  whether  said  claims  are,  in  his 
opinion,  subjects  for  the  jurisdiction  of  the 
eourt  of  claims  or  for  the  action  of  Con- 
gress upon  the  same.  29  Stat,  at  L.  chap. 
a99,  p.  374. 


far  as  the  language  of  said  final  release  in- 
cludes such  unliquidated  claims,  it  was  in- 
serted by  mistake,  inadvertence,  or  acci- 
dent, and  did  not  express  the  true  intent  of 
the  parties,  and  that  the  same  should  be 
so  reformed  as  to  exclude  such  claims. 

The  court,  after  due  consideration  of 
the  evidence  aforesaid  as  well  as  the  evi- 
dence adduced  on  behalf  of  the  defendants^ 
finds  that  there  was  no  mutual  mistake  be- 
tween the  parties  in  the  execution  of  the 
contract  or  the  releases  thereunder;  that  the 
language  of  said  contract  and  releases  ex- 
pressed the  intention  and  purpose  of  the 
United  States  as  previously  agreed  upon, 
though  the  contracting  party  on  behalf  of 
the  claimant  company  may  have  mistaken 
its  legal  rights  thereunder. 

"Upon  the  foregoing  findings  of  fact  the 
court  finds  the  ultimate  facts,  so  far  as 
they  are  questions  of  fact:  (1)  that  at  the 
time  of  the  execution  of  the  releases  set 
forth  in  finding  V.  the  claimant  company 
was  not,  by  reason  of  the  acts  or  delays  of 
the  government,  under  duress;  and  (2)  that 
there  was  no  mutual  mistake  between  the 
parties  in  the  execution  of  the  contract  or 
the  final  release  thereunder,  as  the  same 
expressed  the  true  intent  and  purpose  of 
the  United  States,  and  the  failure  of  the 
officers  of  the  claimant  company  to  appre- 
hend the  legal  effect  thereof  was  not  the 
fault  of  the  United  States  or  their  officers, 
and  that  therefore  the  same  are  not  the 
subject  of  reformation." 

As  a  conclusion  of  law,  the  court  decided 
on  the  authority  of  United  States  v.  Wil- 
liam Cramp  k  Sons  Ship  &  Engine  Bldg. 
Co.  206  U.  S.  118,  51  L.  ed.  983,  27  Sup. 
Ct.  Rep.  676,  that  the  claimant  was  not 
entitled  to  recover,  and  dismissed  the  pe- 
tition. 

Mr.  Joseph  Gilllllan  for  appellant. 
Assistant  Attorney  General  Thompson 
for  appellee. 

*^ter  making  the  foregoing  statement, 
Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  contract  in  this  case  and  the  release 
above  set  forth  are  in  the  form  shown  in 
United  States  ▼.  William  Cramp  &  Sons 
Ship  &  Engine  Bldg.  Co.  206  U.  S.  118,  51 
L.  ed.  983,  27  Sup.  Ct.  Rep.  676,  and,  ex- 
cept for  the  considerations  to  be  later  dealt 
with,  the  present  case  is  ruled  by  that  un- 
less relief  in  equity  can  be  had,  for  it  was 
there  held  that  a  release  executed  in  the 
matter  of  the  contract  for  the  battleship 
Indiana  included  all  claims  which  grew  out 
of  the  performance  of  the  contract,  al- 
though not  arising  from  the  actual  con- 
struction of  the  vesseL     In  the  subsequent 
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CAM  of  William  Cramp  k  Sons  Ship  k  En- 
gine Bldg.  Co.  ▼.  United  States,  216  U.  S. 
404,  64  L.  ed.  587,  30  Sup.  Ct.  Rep.  802, 
the  caae  in  206  U.  S.  was  distinguished  be- 
cause of  the  different  form  of  release 
executed  in  that  case,  which  contained  a 
proriso  that  it  should  not  include  claims 
arising  under  the  contract  other  than  those 
which  the  Secretary  of  the  Navy  had  juris- 
diction to  entertain. 

As  the  recital  of  facts  definitely  shows, 
the  court  of  claims  found,  after  consider- 
ation of  the  evidence  adduced  upon  behalf 
of  the  claimant  and  the  defendant,  that 
there  was  no  mutual  mistake  between  the 
parties  in  the  execution  of  the  contract  and 
release,  and  that  the  contract  and  release 
expressed  the  intention  and  purpose  of  the 
United  States,  as  previously  agreed  upon, 
though  the  contracting  party  on  behalf  of 
the  claimant  company  had  mistaken  its 
legal  rights.  As  ultimate  facts,  the  court 
found,  so  far  as  the  same  were  questions 
of  fact,  that  there  was  no  mutual  mistake 
between  the  parties  in  the  execution  of  the 
contract  or  the  final  release;  that  the  same 
expressed  the  true  intent  and  purpose  of 
the  United  States,  and  that  the  failure  of 
the  officers  of  the  claimant  company  to  ap- 
prehend the  legal  effect  thereof  was  not  the 
fault  of  the  United  States  or  its  officers, 
JJand  was  not  the  subject  of  reformation. 
«ilf  we  are  governed  by  the  findings  of  fact 
*  in  this,  as  in  other  casei^ooming  from  the 
court  of  claims,  these  findings  conclude  the 
question  of  fact  as  to  whether  the  testi- 
mony warranted  a  reformation  of  the  con- 
tract upon  equitable  principles. 

The  record  contains  a  stipulation,  signed 
by  the  Assistant  Attorney  General  and 
counsel  for  the  claimant,  in  which  it  is 
recited  that  whereas  one  of  the  questions 
raised  and  decided  by  the  judgment  of  the 
€cmrt  of  claims  is  the  right  of  the  claimant 
to  equitable  relief  through  the  reformation 
ol  the  contract  in  suit,  and  the  reformation 
of  certain  releases,  and  that  evidence  was 
iBtroduced  in  behalf  of  both  parties,  touch- 
iilf  the  facts  upon  which  the  claimant 
Ibvnded  its  claim  for  equitable  relief,  sub- 
ject to  the  defendant's  objection,  and  be- 
•anse  the  record  was  very  voluminous  and 
emtained  the  report  of  many  proceedings 
not  relevant  to  the  right  to  equitable  re- 
lief, certain  evidence  bearing  upon  that 
point  was  stipulated  into  the  record.  The 
itipulation  concluded:  "Providing,  how- 
ever, that  on  appeal  recourse  shall  be  had 
to  file  record  of  the  proceedings  and  evi- 
dence next  hereinbefore  mentioned,  for  no 
purpose  whatsoever,  except  for  the  consider- 
atioD  and  determination  of  the  question 
with  respect  to  the  claimant's  right  to  the 
equitable  relief  aforesaid;  it  being  under- 


stood and  agreed  that  tlio  flndln^i  of  lael 
filed  by  the  eourt  May  20,  1011,  shaU  not 
be  affected  in  any  other  manner  or  for  any 
other  purpose  1^  the  said  proceedings  and 
evidence." 

In  view  of  this  state  of  the  record,  we 
are  met  with  the  question  whether,  in  cases 
coming  from  the  court  of  claims,  of  the 
character  of  the  one  now  under  considera- 
tion, the  findings  of  fact  are  conclusive,  as 
in  other  cases,  or  whether  it  is  the  duty  of 
this  court  to  determine  for  itself  from  the 
evidence  sent  up  whether  the  claimant  is 
entitled  to  equitable  relief  necessary  to  the 
establishment  of  his  claim.  The  cases  re- 
lied upon  which  it  is  contended  make  it^ 
the  duty  of  this  court  to  independently  M 
'consider  the  evidence  are  Harv^  ▼.  United* 
States,  105  U.  S.  671,  26  L.  ed.  1206,  and 
United  SUtes  v.  Old  Settlers,  148  U.  S. 
427,  37  L.  ed.  500,  13  Sup.  Ct  Rep.  650, 
which  we  shall  notice  later  on. 

In  this  case  the  Secretary  of  the  Navy, 
as  it  appears  from  the  recital  of  the  facts, 
recommended  that  action  be  brought  in  the 
court  of  claims,  and  it  was  accordingly  in- 
stituted in  that  court.  The  court  of  claims 
was  given  jurisdiction  under  the  act  of 
March  8,  1887  (ehap.  350,  |  1,  24  SUt. 
at  L.  605,  Comp.  Stat  1018,  §  1136),  of 
all  claims  "foimded  •  •  •  upon  any  con- 
tract, expressed  or  implied,  with  the  gov- 
ernment of  the  United  States,  or  for  dam- 
ages liquidated  or  unliquidated,  in  cases 
not  sounding  in  tort»  in  respect  of  which 
claims  the  party  would  be  entitled  to  re- 
dress against  the  United  States  either  in  a 
court  of  law,  equity,  or  admiralty-  if  the 
United  States  were  suable.''  By  the  rules 
of  this  court,  the  record  from  the  court  of 
claims  is  required  to  contain  a  transcript 
of  the  pleadings  in  the  case,  of  the  final 
judgment  or  decree  of  the  court  and  of 
such  interlocutory  orders,  rulings,  judg- 
ments, and  decrees  as  may  be  necessary  to 
a  proper  review  of  the  case,  and  a  finding 
by  the  court  of  claims  of  the  facts  in  the 
case  established  by  the  evidence  in  the  na- 
ture of  a  special  verdict  but  not  the  evi- 
dence establishing  them.  These  facts  are 
to  be  the  ultimate  facts  established  by  the 
evidence,  and  not  the  evidence  upon  which 
the  ultimate  facts  are  based.  Burr  v.  Des 
Moines  R.  k  Nav.  Co.  1  Waa  00,  102,  17 
L.  ed.  561,  562. 

In  the  case  of  District  of  Columbia  ▼• 
Barnes,  107  U.  S.  146,  40  L.  ed.  600,  25 
Sup.  Ct.  Rep.  401,  it  was  held,  under  an 
act  of  Congress  permitting  parties  to  sub- 
mit the  justice  of  their  claims  against  the 
United  States  for  work  done  in  the  District 
of  Columbia  to  the  adjudication  of  a  com- 
petent court,  that  equitable  jurisdiction 
was  thereby  conferred  upon  the  court  of 


Digitized  by 


Google 


74 


36  8UPREMB  COUELT  REPORTER. 


Oor. 


eh^ms;  Bufflciently,  at  least,  to  order  the 

reformation  of  a  written  contract  between 

the    claimant    and    the    District,    and    to 

e  award  a  money  judgment  on  tlie  contract 

S  80  reformed.    In  that  case  it  was  said  that 

*  the  findings  of  fact*  would  not  be  reviewed 
in  this  court,  but  were  regarded  as  conclu- 
sive here,  and  that  this  court  would  de- 
termine the  questions  of  law  properly 
brought  to  its  attention  upon  such  findings. 

In  United  States  v.  Milliken  Imprinting 
Co.  202  U.  S.  168,  50  L.  ed.  980,  26  Sup. 
Ct.  Rep.  672,  which  was  a  suit  in  the  court 
of  claims  praying  for  the  reformation  of  a 
contract,  and  for  damages  for  breach  of 
the  same  as  reformed,  this  court  held  that 
the  court  of  claims,  under  the  act  of  March 
8,  1887,  had  jurisdiction  to  reform  the  con- 
tract as  a  basis  of  a  judgment  for  money 
damages.  In  United  States  v.  Sisseton  In- 
dians, 208  U.  S.  561,  52  L.  ed.  621,  28  Sup. 
Ct.  Rep.  352,  where  a  suit  was  brought 
under  a  special  act  of  Congress,  giving  the 
court  of  claims  jurisdiction  to  hear  testi- 
niony  and  render  final  judgment,  this  court 
held  that  it  would  not  go  behind  findings 
Of  fact  made  by  the  court  of  claims,  citing 
McClure  v.  United  States,  116  U.  S.  145, 
29  L.  ed.  572,  6  Sup.  Ct.  Rep.  321,  and 
District  of  Columbia  v.  Barnes,  supra.  In 
the  first  of  these  cases,  McClure  v.  United 
States,  a  motion  was  made  in  this  court  to 
order  the  court  of  claims  to  transmit  to 
this  court  all  the  evidence  upon  which  the 
case  was  heard  and  determined,  and,  in  de- 
fault of  sending  up  such  evidence,  to  make 
certain  findings.  The  suit  was  brought 
under  a  special  act  of  Congress,  referring 
the  claims  of  one  Daniel  McClure  to  the 
court  of  claims,  with  jurisdiction  to  hear 
and  determine  the  same,  and,  if  the  court 
should  be  satisfied  that  moneys  charged 
against  said  McClure  as  Assistant  Pay- 
master General  were  not  in  fact  received 
by  him,  or  that  other  just  and  equitable 
grounds  existed  for  credits  claimed  by  him, 
to  make  a  decree,  setting  forth  the  amount 
to  which  McClure  was  entitled,  and  that  an 
appeal  should  be  allowed  to  either  party  as 
in  other  cases.  This  court,  after  setting 
forth  the  statutory  authority  of  this  court 
to  make  rules  and  regulations,  and  the 
rules  of  this  court  requiring  findings  of 
nfact,  declined  to  make  the  order,  and  held 
S  that  when  Congress  passes  a  special  statute 

*  allowing  a  suit  to  be  brought  in  the  court 
of  claims,  with  the  right  of  appeal  to  this 
court,  the  appeal  will  be  governed  by  the 
rules  applicable  to  cases  arising  under  the 
general  jurisdiction  of  the  court,  unless 
provision  is  made  to  the  contrary  in  the 
special  act.  The  court  reviewed  the  case 
of   Harvey   v.    United    States,    supra,    and 


stated  that  it  was  under  a  special  itatnts 
authorizing  the  court  of  claims  to  proceed 
in  the  adjustment  of  questions  between  the 
claimants  and  the  United  States  as  a 
court  of  equity  jurisdiction,  and,  accord- 
ing to  the  principles  of  equity  jurispru- 
dence, reform  such  contract  and  render  such 
judgment  as  justice  and  right  between 
the  claimants  and  the  government  might 
require.  This  court  said  that  the  appeal 
given  to  this  court  in  the  Harvey  Case, 
under  that  particular  statute,  was  an  ap- 
peal in  equity,  which  would  bring  up  for 
review  the  facts  as  well  as  the  law,  accord- 
ing to  equity  practice.  In  the  Old  Settlers 
Case,  supra,  the  action  was  brought  under 
a  special  act  of  Congress.  In  that  case  it 
was  held  that  it  was  the  intention  of  Con- 
gress by  such  special  act  to  confer  upon  the 
court  of  claims  the  imrestricted  latitude  of 
a  court  of  equity,  stating  an  account,  dis- 
tributing a  fund,  and  framing  a  decree,  and 
that  to  that  statute  the  doctrine  of  the 
Harvey  Case  applied,  and  this  court  pro- 
ceeded to  examine  the  evidence,  after  stat- 
ing that  it  also  had  the  advantage  of  the 
findings  of  the  court  of  claims. 

The  present  case  was  brought  under  the 
jurisdiction  conferred  upon  the  court  of 
claims  as  in  other  cases.  It  is  true  that 
the  same  was  brought  upon  suggestion  of 
the  Secretary  under  the  act  of  1896,  re- 
quiring the  Secretary  to  report  whether, 
in  his  judgment,  Congress  should  act  or 
the  case  should  be  referred  to  the  court  of 
claims.  In  cases  within  the  general  juris- 
diction of  the  court  of  claims,  it  has  juris- 
diction to  reform  a  contract  for  the  purpose^i 
of  determining  whether  the  claim  if  es-g 
tablished^is  a  valid  one  against  the  United* 
States.  United  States  y.  Milliken  Imprint- 
ing Co.  supra.  There  is  no  good  reason 
which  authorizes  this  court  in  such  casei 
to  undertake  a  consideration  of  voluminous 
records  and  confiicting  testimony  to  de- 
termine a  matter  which  is  committed  to 
the  jurisdiction  of  the  court  of  claims  in 
exercising  the  authority  conferred  by  Con- 
gress upon  that  court,  and  which  is  specif- 
ically within  the  rules  of  this  court,  made 
under  authority  of  Congress,  requiring  the 
court  of  claims  to  certify  findings  of  fact 
and  conclusions  of  law.  The  court  of 
claims  was  established  for  the  purpose  of 
considering  the  right  of  claimants  to  re- 
cover against  the  United  States;  and  when 
it  finds  facts  upon  matters  within  its  au- 
thority, that  should  be  conclusive  under 
the  rules  unless  Congress  otherwise  pro- 
vides. It  follows  that  upon  the  facts  found 
the  claimant  was  not  entitled  to  recover. 

Nor  do  we  find  any  room  for  the  applica^ 
tion  in  this  case  of  the  doctrine  laid  down 
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in  United  States  v.  Clark,  96  U.  S.  37,  24 
L.  ed.  696,  in  which  it  is  held  that  where 
the  court  certifies  the  evidence,  and  it  ap- 
pears that  there  is  none  to  warrant  its  legal 
conclusion,  a  question  of  law  is  presented 
which  may  be  determined  here.  In  this 
case  we  are  of  opinion  that  there  was  ample 
testimony  to  warrant  the  conclusion  of  the 
court  of  claims,  as  stated  in  its  findings. 
It  certainly  cannot  be  said  that  there  was 
no  supporting  testimony,  so  as  to  make  the 
question  one  of  law,  and  not  of  fact.  It 
does  not  appear  that  either  of  the  parties 
understood  that  the  contract  or  release 
should  be  reduced  to  writing  in  any  other 
form  than  as  it  was  actually  written. 
There  was  no  mistake  in  the  form  of  the 
instrument.  United  States  v.  Milliken  Im- 
printing Co.  202  U.  S.  supra,  page  177, 
50  L.  ed.  984,  26  Sup.  Ct.  Rep.  984.  The 
testimony  of  the  former  Secretary  of  the 
Navy  and  of  the  Secretary  in  oflSce  at  the 
^time  the  release  was  signed,  to  the  effect 
gthat  it  was  not  believed  that  it  would 
•  cover  claims  for^damages  for  delay,  if  com- 
petent for  any  purpose  whatsoever,  certain- 
ly did  not  show  that  mutual  mistake  of  the 
parties  which,  upon  well-established  prin- 
ciples of  equity  jurisprudence,  requires  the 
reformation  of  the  contract,  and  certainly 
no  such  special  circumstances  were  de- 
veloped of  fraud,  duress,  or  oppression,  as 
would  necessarily  require  relief  against  » 
mistake  of  law. 

We  find  no  error  in  the  judgment  of  the 
Court  of  Claims,  and  the  same  is  affirmed. 

Mr.  Justice  McKenna  dissents  from  the 
opinion  and  judgment  in  this  case.  In  his 
opinion,  the  court  of  claims,  in  view  of  the 
■totute  of  June  10th,  1896  [29  Stat,  at  L. 
361,  chap.  399],  authorizing  and  directing 
the  Secretary  of  the  Navy  to  examine  the 
claims  here  involved,  and  to  report  to  Con- 
gress the  result  of  his  investigation,  and 
whether  such  claim  was^  in  his  opinion, 
subject  to  the  jurisdiction  of  the  court  of 
claims  or  for  the  action  of  Congress,  im- 
plied the  intent  of  Congress  that  claims  of 
this  character  should  be  considered  upon 
broad  equitable  grounds.  Thus  considered, 
Mr.  Justice  McKenna  thinks  the  claimant 
entitled  to  recover  for  the  delay  resulting 
from  the  fault  of  the  government,  notwith- 
standing the  form  in  which  the  final  receipt 
was  drawn  and  executed. 

Mr.  Justice  McRcynolds  took  no  part 
In  the  consideration  or  decision  of  this 
ease. 


76 
(23»  U.  8.  1M> 
ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

GENERAL  BURNETTE. 

Master  and  Servant  <s=s>253%— Employ- 
ers' Liability  Act— Time  for  Suit  — 
Limitation  or  Condition  —  Necessity 
OP  Pleading. 

An  action  in  a  state  court  founded 
upon  the  employers'  liability  act  of  April 
22,  1908  (3d  Stat,  at  L.  65,  chap.  149, 
Comp.  Stat.  1013,  §  8657 ) ,  must  fail  where 
the  record  shows  that  it  was  not  begun  un- 
til the  time  had  elapsed  after  which,  under 
§  6  of  that  act,  "no  action  shall  be  main- 
tained," although  defendant  did  not  raise 
the  objection  in  his  pleading. 

[Ed.   Note.—For  otber  casea^  see  Master  and 
Servant,  Dec.  Dig.  <g=s>253V&.] 

[No.  66.] 

Argued  November  9,  1915.    Decided  Novem- 
ber 29,  1915. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  reversed  a  judgment  of  the 
Superior  Court  of  Edgecombe  County,  in 
that  state,  in  favor  of  defendant  in  an  ac- 
tion under  the  Federal  employers'  liability 
act.    Reversed. 

See  same  case  below,  163  N.  C.  186,  79 
S.  E.  414. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederic  D.  McKenney,  John 
Spalding  Flannery,  and  F.  S.  Spruill  for 
plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

The  plaintiff  (defendant  in  error)  was  a 
fireman  employed  by  the  defendant.  On 
October  5,  1907,  he  was  injured  by  its  negli- 
gence while  working  upon  a  train  runningo 
from  South  Carolina  to  North  Carolina. § 
He  brought  this^action  on  January  7,  1910,* 
and  judgment  was  ordered  for  a  certain 
sum  by  the  supreme  court  of  the  state.  103 
N.  C.  186,  79  S.  E.  414.  The  supreme  court 
assumed  that  the  case  was  governed  by  tlie 
act  of  April  22,  1908,  chap.  149,  35  Stat,  at 
L.  65,  Comp.  Stat.  1913,  §  8657.  Two  errors 
are  assigned.  First,  in  holding  that  statute 
applicable  to  the  cause  of  action,  and 
second,  in  allowing  a  recovery  under  it  in 
an  action  begun  more  than  two  years  after 
the  cause  of  action  accrued.  Id.  §  6.  The 
case  was  not  argued  in  this  court 
on  behalf  of  the  defendant  in  error, 
but  we  gather  from  the  record  in  the 
opinion  that  while,  at  the  trial,  the  rail- 
road, upon  issues  not  before  us,  insisted 
that  the  Federal  statute  was  not  applicable, 
the  contrary  was  admitted  before  the  so- 
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preme  court;  so  that,  although  the  adraia- 
lion  fieems  to  have  been  made  with  the 
second  question  only  in  view,  the  first  point 
would  appear  not  to  have  been  drawn  to  the 
attention  of  either  court,  and  there  was  no 
discussion  of  how  the  case  would  stand 
apart  from  the  act.  The  second  objection 
was  met  by  deciding  that  the  limitation  of 
two  years  imposed  by  §  6  could  not  be  relied 
upon  for  want  of  a  plea  setting  it  up. 

It  would  seem  a  miscarriage  of  justice  if 
the  plaintiff  should  recover  upon  a  statute 
that  did  not  govern  the  case,  in  a  suit  that 
the  same  act  declared  too  late  to  be  main- 
tained. A  right  may  be  waived  or  lost  by 
a  failure  to  assert  it  at  the  proper  time 
(Burnet  v.  Desmomes,  226  U.  S.  145,  57  L. 
ed.  160,  83  Sup.  Gt.  Rep.  63) ;  but  when  a 
party  has  meant  to  insist  on  all  the  rights 
it  might  have,  such  a  result  would  be  un- 
usual and  extreme.  The  record  shows  a 
case  to  which  the  act  of  1908  did  not  apply 
(Winfree  v.  Northern  P.  R.  Co.  227  U.  S. 
296,  67  L.  ed.  618,  33  Sup.  Ct.  Rep.  273), 
and  which  the  earlier  act  of  1006  [34  Stat. 
at  L.  232,  chap.  3073]  probably  could  not 
affect  (Employers'  Liability  Cases  (How- 
ard V.  Illinois  G.  R.  Co.)  207  U.  S.  463,  489, 
62  L.  ed.  207,  306,  28  Sup.  Ct  Rep.  141. 
It  also  shows  that  the  action  was  brought 
too  late,  and  that  the  defendant  insisted 
upon  that  point,  although  it  had  not  plead- 
ed what  was  apparent  on  the  allegations  of 

^the  declaration  and  the  admissions  of  the 

o  answer. 

•  ""In  dealing  with  the  enactments  of  a 
paramount  authority,  such  as  Congress  is, 
within  its  sphere,  over  the  states,  we  are 
not  to  be  curious  in  nomenclature  if  Con- 
gress has  made  its  will  plain,  nor  to  allow 
substantive  rights  to  be  impaired  under  the 
name  of  procedure.  Central  Vermont  R. 
Co.  V.  White,  238  U.  S.  607,  511,  60  L.  ed. 
1433,  1436,  36  Sup.  Ct.  Rep.  866.  But,  ir- 
respective of  the  fact  that  the  act  of  Con- 
gress is  paramount,  when  a  law  that  is 
relied  on  as  a  source  of  an  obligation  in 
tort  sets  a  limit  to  the  existence  of  what  it 
creates,  other  jurisdictions  naturally  have 
been  disinclined  to  press  the  obligation 
farther.  Davis  v.  Mills,  194  U.  S.  451,  464, 
48  L.  ed.  1067,  1070,  24  Sup.  Ct  Rep.  692; 
The  Harrisburg,  119  U.  S.  199,  30  L.  ed. 
368,  7  Sup.  Ct.  Rep.  140.  There  may  be 
special  reasons  for  regarding  such  obli- 
gations imposed  upon  railroads  by  the  stat- 
utes of  the  United  States  as  so  limited.  A. 
J.  Phillips  Co.  V.  Grand  Trunk  Western  R. 
Co.  236  U.  S.  662,  667,  59  L.  ed.  774,  776,  35 
Sup.  Ct  Rep.  444.  At  all  events,  the  act 
of  Congress  creates  the  only  obligation  that 
has  existed  since  its  enactment  in  a  case 
like  this,  whatever  similar  ones  formerly 
may   have   been    found     under     local    law 


emanating  from  a  different  source.  Winfree 
V.  Northern  P.  R.  Co.  227  U.  S.  296,  302,  67 
L.  ed.  518,  520,  33  Sup.  Ct  Rep.  273.  If  it 
be  available  in  a  state  court  to  found  a 
right,  and  the  record  shows  a  lapse  of  time 
after  which  the  act  says  that  no  action 
shall  be  maintained,  the  action  must  fail  in 
the  courts  of  a  state  as  in  those  of  the 
United  States. 

The  ground  that  we  have  stated  is  suf- 
ficient for  the  reversal  of  the  judgment  so 
far  as  it  proceeds  upon  the  act  of  1908,  and 
therefore  we  are  relieved  from  the  necessity 
of  deciding  whether  the  record  is  in  such 
shape  that  the  even  more  fundamental  ob- 
jection to  the  application  of  the  act  cannot 
be  considered  by  this  court 

Judgment  reversed* 


(289  n.  8.  SOS) 
NEW   ORLEANS-BELIZE   ROYAL  MAIL 
&  CENTRAL  AMERICAN  STEAMSHIP 
COMPANY,  Limited,  Appt, 

V. 

UNITED  STATES. 

Shipping  «=»55— United  States  as  Chab- 
TEBEB— Demise  ob  Contbact  fob  Sebv- 

IGB. 

1.  The  United  States  did  not  become 
the  owner  pro  hac  vice  of  a  vessel  chartered 
for  military  service  so  as  to  affect  the  ex- 
tent of  the  government's  liability  for  in- 
juries to  the  vessel  and  for  demurrage  due 
to  repairs,  where  the  charter  party,  al- 
though it  recites  that  the  owner  "does  here- 
by grant  and  let"  and  that  the  government 
"does  hereby  take"  the  vessel,  and  fixes  the 
price  at  which  the  United  States  may  pur- 
chase the  vessel,  and  refers  to  the  vessel 
being  "returned,"  and  contemplates  that  the 
need  of  repairs  may  be  attributable  to  the 
fault  of  the  government,  and  gives  the  gov- 
ernment control  over  the  destination,  also 
requires  the  owner  to  furnish  the  master 
and  crew,  and  to  deliver  the  cargo  in  good 
condition,  dangers  of  the  sea,  etc.,  excepted, 
and  to  assiune  the  marine  risk. 

[Ed.    Note.— For    otber    cases,    see    Shipping 
Cent.  Dig.  S9  222-224;    Dec.  Dig.  ^s>S5.] 

Shipping  (d=:»54,  173— United  States  as 
Chabteber— Mabine  Risk. 

2.  The  United  States  cannot  be  held 
liable  under  the  provisions  of  a  charter 
party  for  not  returning  a  chartered  vessel 
in  the  same  order  as  received,  and  for  de- 
murrage due  to  repairs  attributable  to  its 
fault,  where  the  damage  was  due  proximate- 
ly to  marine  risks  which  the  owner  assumed. 

[Ed.    Note.— For    other    cases,    see    Shipping, 
Cent.  Dig.  S9  219-221.  570;    Dec.  Dig.  ®=»54,  173.] 

United  States  ®=>95— OLADfs— Jubisdic- 
tion— Contract  ob  Tobt. 

3.  The  United  States  is  not  suable  in 
the  court  of  claims  upon  a  claim  for  in- 
juries to  a  vessel  chartered  by  it  for  mili- 
tary purposes,  which  were  received  while 
the  vessel  was  performing  services  outside 
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the  contract,  under  the  compulaion  of  of- 
^eera  of  the  government. 

[Bd.  Note.— For  other  caaes,  see  United  States, 
Cenc  Dig.  I  74:    Deo.  Dig.  «s>86.] 

[No.  71.1 

Argued  November  11,  1016.     Decided  No- 
vember 20,  1015. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  which  rejected  a  claim 
for  injuries  to  a  vessel  chartered  for  mili- 
tary purposes,  and  for  demurrage  while  un- 
dergoing repairs.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  R.  Serren  for  appellant. 
Assistant  Attorney  General  Thompson 
^and  Mr.  William  Hitz    for  appellee. 

«  *  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  claim  for  injuries  to  the  steam- 
ship Stillwater  while  under  charter  to  the 
United  States  from  May  16,  1808,  to  No- 
vember 3,  1808,  and  for  demurrage  from 
November  2  to  December  14,  1808,  while 
the  vessel  was  undergoing  repairs.  It  was 
rejected  by  the  court  of  claims  on  the  au- 
thority of  Plant  Invest.  Co.  t.  United 
States,  45  Ct.  CI.  874. 

The  injuries  were  caused  as  follows: 
First,  in  June,  1808,  there  was  a  collision 
with  another  steamship  in  Tampa  bay,  it 
does  not  appear  by  whose  fault.  Three 
weeks  later  the  Stillwater  was  driven 
against  the  rocks  while  unloading  horses  in 
Daiquiri  bay,  Cuba,  during  a  gale,  with 
other  incidental  damage.  On  July  27,  in 
Oauanica  Bay,  Porto  Rico,  there  was  an- 
other collision  with  a  steamer.  On  August 
3,  in  obedience  to  orders  against  which  the 
captain  protested,  the  Stillwater  assisted 
in  lightering  the  United  States  auxiliary 
eruiser  St.  Paul,  at  Arroyo,  Porto  Rico,  and 
while  lying  alongside  the  St.  Paul,  in  rough 
water,  was  damaged  by  the  after-gun  spon-, 
son  of  the  St.  Paul  being  thrown  down  upon 
it  On  August  4,  in  obedience  to  orders 
from  the  naval  lieutenant  in  charge, 
against  the  protest  of  the  captain,  the  Still- 
water was  made  fast  to  the  Massachusetts, 
then  on  the  rocks  at  Ponce,  Porto  Rico, 
and  attempted  to  pull  it  off.  The  weather 
was  rough,  and  in  consequence  of  rolling 
against  the  Massachusetts  and  otherwise 
the  Stillwater  was  damaged  and  strained. 
On  August  26,  in  obedience  to  orders  and 
against  the  protest  of  the  captain,  the  Still- 
water was  placed  alongside  the  Obdam,  in 
the  harbor  of  Ponce,  for  the  transfer  of 

2  commissary  stores  from  the  latter  to  her. 

01  The  ships  both  rolled  and  the  Stillwater 

*  thumped  heavily,  and  was  badly   injured. 
On   September    3,    at   Ponce,    the   Spanish 


steamship  Yaaoo  ran  into  the  Stillwater  la 
the  nighttime,  doing  some  damage,  and  final- 
ly,  about  three  weeks  later,  the  Stillwater 
went  aground  on  a  sand  bar  and  a  hole 
afterwards  was  found  in  her  bottom.  The 
bill  for  the  repairing  of  the  Stillwater  was 
rendered  in  a  lump  sum,  showing  only  the 
cost  as  a  whole. 

By  the  charter  party  made  on  May  12, 
1008,  art.  I.,  the  claimant  "does  hereby 
grant  and  let"  and  a  quartermaster  of  the 
Army  "does  hereby  take"  the  vessel  for 
the  voyages  specified,  "and  for  such  longer 
time  as  she  may  be  required  in  the  military 
service  of  the  United  States,  not  to  extend 
beyond"  June  30,  1808,  unless  the  charter 
shall  be  renewed.  II.  "The  said  vessel  shall, 
on  the  16th  day  of  May,  eighteen  hundred 
and  ninety-eight,  be  ready  to  load  and  re- 
ceive on  board  at  New  Orleans,  Louisiana, 
or  elsewhere,  whenever  tendered  alongside^ 
by  the  quartermaster.  United  States  Army, 
or  his  agent,  only  such  troops,  persons,  ani- 
mals, and  supplies  or  cargo  as  he  shall 
order  and  direct,  and  as  the  said  vessel  can 
conveniently  stow  and  carry,"  reserving 
room  for  the  vessel's  cables  and  materials, 
for  officers  and  crew,  and  for  the  necessary 
coal;  and  when  so  laden  is  to  deliver  the 
cargo  at  such  port  as  the  Quartermaster's 
Department  may  direct,  "in  good  order  and 
c<mdition  (the  dangers  of  the  seas,  fire,  and 
navigation,  and  the  restraints  of  princes 
and  rulers  being  always  excepted)."  IV. 
"The  said  vessel  now  is  and  shall  be  kept 
and  maintained  while  in  the  service  of  the 
United  States,  tight,  stanch,  strong,  and 
well  and  sufficiently  manned,  victualed, 
tackled,  appareled,  and  ballasted,  and  fur- 
nished in  every  respect  fit  for  merchant  or 
transport  service,  at  the  cost  and  charge 
of  her  owner.  The  time  lost  in  consequence 
of  any  deficiency  in  these  respects,  and  in 
making  repairs  to  said  vessel  not  attribu^ 
able  to  the  fault  of  the  United  States  org 
yta  agents,  is  not  to  be  paid  for  by  the* 
United  States."  V.  All  port  charges  and 
pilotage  after  leaving  New  Orleans  will  be 
paid  by  the  United  States,  but  not  the 
wages  of  any  person  employed  by  the  claim- 
ant continuously  on  the  vessel  as  pilot. 
VI.  "The  war  risk  shall  be  borne  by  the 
United  States;  the  marine  risk  by  the  own- 
er." VII.  The  United  States  is  to  furnish 
fuel  "until  the  said  vessel  is  returned  to 
the  said  company  at  New  Orleans,  Louisi- 
ana, in  the  same  order  as  when  received, 
ordinary  wear  and  tear,  damage  by  the  ele- 
ments, collision  at  sea  and  in  port,  burst- 
ing of  boilers  and  breakage  of  machinery 
excepted."  VIII.  All  water  is  to  be  fur- 
nished by  the  government,  and  all  cargo 
loaded  and  unloaded  at  its  expense.  X.  The 
vessel  is  valued  at  $125,000,  and  if  retained 
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in  the  senrice  of  the  United  States  so  long 
that  the  money  paid  under  the  charter 
(less  the  cost  of  running  and  keeping  in 
repair  and  a  net  profit  of  33  per  cent  on 
the  appraised  value)  is  equal  to  the  ap- 
praised value,  the  vessel  is  to  become  the 
property  of  the  United  States  without  fur- 
ther payment  except  what  then  may  be  due 
for  services  under  the  charter.  XI.  The 
United  States  also,  during  the  charter,  may 
purchase  the  vessel  at  its  appraised  value, 
with  a  similar  clause  for  deductions.  In 
XIII.  and  XIV.  there  are  provisions  for 
renewal  and  against  a  transfer  of  the  con- 
tract or  any  interest  therein  by  the  claim- 
ant. These,  we  believe,  are  all  the  portions 
of  the  charter  party  material  to  the  present 
ease. 

The  main  contest  is  upon  the  question 
whether  by  this  contract  the  United  States 
became  owner  pro  hac  vice,  as  affecting  the 
extent  of  the  liability  assumed.  The  claim- 
ant relies  upon  the  words  "grant  and  let" 
on  the  one  side  and  "take"  on  the  other,  the 
fixing  of  the  price  at  which  the  United 
States  may  purchase  the  vessel,  the  refer- 
ence to  the  vessel  being  "returned,"  the 
M contemplation  that  the  need  of  repairs  may 
I  be  attributable  to  the  fault  of  the  United 
*  States,  the  control  of  the  United*  States 
over  the  destination  of  the  ship,  and  some 
details,  as  showing  that  the  United  States 
was  in  the  place  of  the  owner  for  the  time. 
But  we  cannot  accept  this  conclusion.  The 
general  owner  furnished  the  crew  and  a 
master  who  at  least  regarded  himself  as 
representing  its  interests,  since  he  protested 
against  commands  that  he  received.  It 
agreed  to  deliver  the  cargo  in  good  con- 
dition, dangers  of  the  sea,  etc.,  excepted. 
It  assumed  the  marine  risk.  We  deem  it 
plain  that  the  control  and  navigation  of  the 
vessel  remained  with  the  general  owner, 
although  the  directions  in  which  it  should 
proceed  were  determined  by  the  United 
States.  Authority  to  direct  the  course  of  a 
third  person's  servant  does  not  prevent  his 
remaining  the  servant  of  the  third  person. 
Standard  Oil  Co.  v.  Anderson,  212  U.  S. 
215,  63  L.  ed.  480,  29  Sup.  Ct.  Rep.  252; 
Little  V.  Hackett,  116  U.  S.  366,  29  L.  ed. 
652,  6  Sup.  Ct.  Rep.  391 ;  Reybold  v.  United 
States,  16  Wall.  202,  21  L.  ed.  57.  We  con- 
elude  that  the  possession  followed  the  navi- 
gation and  control.  The  case  resembles 
Morgan  v.  United  States,  14  Wall.  531,  20 
L.  ed.  738,  not  United  States  v.  Shea,  152 
U.  S.  178,  38  L.  ed.  403,  14  Sup.  Ct.  Rep. 
519,  as  in  the  latter  it  was  found  that  the 
vessel  was  under  the  exclusive  management 
and  control  of  the  Quartermaster's  Depart- 
ment. See  further  Hooe  v.  Groverman,  1 
Cranch,  214,  237,  3  L.  ed.  86,  93  j  Reed  v. 
United  States,  11  Wall.  591,  20  L.  ed.  220. 


The  claimant  contends,  however,  that  If 
the  ship  was  not  demised,  the  United  States 
is  liable  under  articles  IV.  and  VII.  for 
not  returning  the  ship  in  the  same  order  as 
when  received,  and  for  demurrage  due  to 
repairs  attributable,  as  it  is  contended 
these  were,  to  the  fault  of  the  United 
States.  The  damage,  however,  for  the  most 
part,  was  due  proximately  to  marine  risks, 
which  the  claimant  assumed.  Morgan  v. 
United  States,  14  Wall.  531,  20  L.  ed,  738. 
The  demurrage  accrued  after  November  2» 
the  date  on  which  it  is  found  that  the  char- 
ter was  ended.  How  much  of  it  was  due  to 
damage  from  marine  risks  does  not  appear. 
The  service  in  aid  of  the  Massachusetts  andk- 
others  outside  the  contract,  if  any,  imposed  § 
no  liability  upon  thr  United  States.  United* 
States  V.  Kimbal,  13  Wall.  636,  20  L.  ed. 
503;  Reybold  v.  United  SUtes,  15  Wall. 
202,  21  L.  ed.  57;  Schillinger  v.  United 
SUtes,  155  U.  S.  163,  30  L.  ed.  108,  15 
Sup.  Ct.  Rep.  85;  Harley  v.  United  States, 
198  U.  S.  229,  234,  49  L.  ed.  1029,  1030, 
25  Sup.  Ct.  Rep.  634;  Peabody  v.  United 
States,  231  U.  S.  630,  639,  58  L.  ed.  351, 
353,  34  Sup.  Ct.  Rep.  159.  We  see  no 
ground  except  the  impression  that  this  is 
a  hard  case  to  apply  the  principle  of  United 
States  V.  Russell,  13  WaU.  623,  20  L.  ed. 
474. 

Judgment  affirmed. 

Mr.  Justice  McReynolds  took  no  part  in 
the  consideration  or  decision  of  this  case. 


(2»  U.  8.  175.) 

WILLIAM  B.  HETM,  Cranford  Company, 
and  Flinn-CRourke  Company,  Inc.,  Plffs. 
in  Err., 

V. 

EDWARD  E.  McCALL,  Milo  R.  Maltbie,  J. 
Sargeant  Cram,  George  V.  S.  Williams, 
and  Robert  C.  Wood,  as  Members  of  and 
Constituting  the  Public  Service  Commis- 
sion for  the  First  District  of  the  SUte  of 
New  York. 

CotTBTS  ^=s>394— Ebbos  to  State  Goubt— 
Fedebal  Question— Local  Law. 

1.  The  application  of  the  provisions  of 
N.  Y.  Consol.  Laws,  chap.  31,  §  14,  against 
the  employment  of  aliens  on  public  works 
to  contracts  for  the  construction  of  sub- 
ways in  New  York  city,  and  the  extent  to 
which  they  affect  the  corporate  rights  of 
the  city  or  of  the  subway  contractors,  are 
local  questions  not  open  for  review  in  the 
Federal  Supreme  Court  on  writ  of  error  to 
a  state  court. 

[Ed.  Note.— For  other  cases,  ace  Courts.  Cent. 
Dig.  §8  1049-1077;    Dec.  Dig.  «=:9394.] 

Municipal  Cobfobations  ^=s>64  —  Leg- 
islative CONTBOL  —  LaBOB  ON  PUBLIC 
WOBKS. 

2.  The  general  power  of  a  state  over  its 
municipalities  extends  to  the  rcfriilation  of 
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the  kind  of  laborers  wliicli  may  be  em- 
ployed in  the  construction  of  public  works 
by  or  for  such  municipalities. 

[Ed,  Note.— For  other  cafles.  see  Municipal 
Corporations.  Cent.  Dig.   S9   1B6.   167;    Dec.  Dig. 

Constitutional  Law  ^»207  —  "Privi- 
leges AND  Immunities'*  — Employment 
ON  Public  WoaKS. 

3.  Privileges  and  immunities  of  the 
eitizens  of  the  several  states  are  not 
abridged,  contrary  to  U.  S.  Const,  art.  4, 
i  2,  by  the  provisions  of  N.  Y.  Consol.  Laws, 
chap.  31,  §  14,  that  only  citizens  of  the 
United  States  may  be  employed  in  the  con- 
struction of  public  works  by  or  for  the 
state  or  a  municipality,  and  that  in  such 
employment  citizens  of  New  York  state  must 
be  given  preference. 

[Ed.  Note.— For  other  cases,  see  Constitutional 

Law,  Cent.  Dig.  $8  625-W8 ;    Dec.  Dig.  te>207. 
For  other  detlnltlons,  see  Words  and  Phrases. 

First  and  Second  Series,  Privileges  and  Inununl- 

tles.] 

Constitutional  Law  c=>276— Due  Pro- 
cess OF  Law— Freedom  to  Contract  — 
E^mplotment  on  Public  Works. 

4.  The  freedom  to  contract  secured  by 
U.  6.  Const,  14th  Amend.,  is  not  infringed 
by  the  provisions  of  N.  Y.  Consol.  Laws, 
chap.  31,  §  14,  that  only  citizens  of  the 
United  States  may  be  employed  in  the  con- 
struction of  public  works  by  or  for  the 
state  or  a  municipality,  and  that  in  such 
employment  citizens  of  New  York  state 
must  be  given  preference. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S9  845,  846 ;    Dec.  Dig.  ^3:»276.] 
Constitutional  Law  «®=»238,  275— "Due 

Process  of  Law"— "Equal  Protection 

OF  the  Laws"— Employment  on  Public 

Works. 

5.  Property  is  not  taken  without  due 
process  of  law,  nor  is  the  equal  protection 
of  the  laws  denied,  contrary  to  U.  S.  Const., 
14th  Amend.,  by  the  provisions  of  N.  Y. 
Consol.  Laws,  chap.  31,  g  14,  that  only  citi- 
sens  of  the  United  States  may  be  employed 
in  the  construction  of  public  works  by  or 
for  the  state  or  a  municipality,  and  that  in 
such  employment  citizens  of  New  York 
state  must  be  given  preference. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S§  688-690.  695.  706-708,  830,  835, 
839.  843-846;    Dec.  Dig.  ^=»238.  275. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series.  Due  Process  of  Law ; 
Equal  Protection  of  the  Law.] 

Tbbattes  <8=»8— Aliens  —  State  Regula- 
tion—Employment ON  Public  Works. 

6.  The  equality  of  rights  and  privileges 
with  citizens  of  the  United  States  with  re- 
spect to  security  for  persons  and  property 
which  citizens  of  Italy  are  assured  by  the 
Italian  treaty  of  February  26,  1871  (17 
Stat,  at  L.  845),  is  not  infringed  by  the 
provisions  of  N.  Y.  Consol.  Laws,  chap.  31, 
§  14,  that  onlv  citizens  of  the  United  States 
may  be  employed  in  the  construction  of 
public  works  by  or  for  the  state  or  a  mu- 
nicipality, and  that  in  such  employment 
eitizens  of  New  York  state  must  be  given 
preference. 

[Bd.  Not6.>-For  other  cases,  see  Treaties,  Cent 
Dig.  I  8;    Dec.  Dig.  ^s>8.1 

[No.  388.] 


Argued  October  12,  19] 5.     Decided  Novem- 
ber 29,  1915. 

JN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  New  York  to  review  a  decree 
which  reversed  a  decree  of  the  Appellate  Di- 
vision of  the  Supreme  Court,  First  Depart^ 
ment,  reversing  a  decree  of  the  Supreme 
Court  in  and  for  New  York  County,  in  that 
state,  which  had  sustained  a  demurrer  to  the 
bill  in  a  suit  to  restrain  the  Public  Service 
Commission  from  declaring  certain  subway 
contracts  forfeited  for  violation  of  the  anti- 
alien  labor  laws.    Affirmed, 

See  same  case  below,  in  Appellate  Divi- 
sion, 165  App.  Div.  449,  150  N.  Y.  Supp. 
933;  in  Court  of  Appeals,  214  N.  Y.  629^ 
108  N.  E.  109^. 

Statement  by  Mr.  Justice  McKennas  ^ 
•Bill  in  equity  to  restrain  the  Public  Serf-* 
ice  Commission  for  the  First  District  of  the 
State  of  New  York  from  declaring  certain 
contracts  for  the  construction  of  portions 
of  the  rapid  subway  system  of  the  city  of 
New  York  void  and  forfeited  for  violation 
of  certain  provisions  inserted  in  the  con- 
tracts in  pursuance  of  §  14  of  the  labor  law 
(so-called)  of  the  state.  Laws  1909,  chap. 
36,  Consol.  Laws,  chap.  31.  It  reads  as 
follows: 

"Section  14.  Preference  in  employment  of 
persons  upon  public  works. — In  the  construo- 
tion  of  public  works  by  the  state  or  a  mu- 
nicipality, or  by  persons  contracting  with 
the  state  or  such  municipality,  only  citizens 
of  the  United  States  shall  be  employed;  andn 
in  all  cases  where  laborers  are  employed  oQh 
any  such  public  works,  ^preference  shairbe* 
given  citizens  of  the  state  of  New  Ybrkb 
In  each  contract  for  the  construction  of  pub- 
lie  works  a  provision  shall  be  inserted,  to 
the  effect  that,   if  the  provisions  of  this 
section  are  not  complied  with,  the  contract 
shall  be  void    .    .    ."I 

It  is  provided  that  a  list  of  contracts 
theretofore  made,  with  the  names  and  ad- 
dresses of  the  contractors,  shall  be  filed  in 
the  office  of  the  commissioner  of  labor;  and 
when  new  contracts  are  allowed  the  names 
and  addresses  of  such  new  contractors  shall 
likewise  be  filed,  and,  upon  demand,  each 
contractor  shall  furnish  a  list  of  subcontract- 
ors in  his  employ.  Each  contractor  is  re- 
quired to  keep  a  list  of  his  employees  which 
shall  set  forth  whether  they  are  naturalized 

1  Section  14  of  the  labor  law  was  amended 
by  act  of  March  11,  1915,  chap.  51,  Laws  of 
New  York,  1915,  as  follows: 

"Section  14.  Preference  in  employment 
of  persons  upon  public  works. — In  the  con- 
struction of  public  works  by  the  state  or  a 
mimicipality,  or  by  persons  contracting  with 
the  state  or  such  municipality,  preference 
shall  be  given  to  citizens  over  aliens.  Aliens 
may  be  employed  when  citizens  are  not  avail- 
able.   .    .    ." 
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or  natire-lxyni  dtisens  of  the  United  States. 
A  violation  of  tho  aection  is  made  a  mis- 
demeanor. 

The  ease  went  off  on  demurrer,  and  it  ia 
therefore  neceafiary  to  give  a  summary  of 
the  bill,  which  we  do  in  narrative  form,  as 
follows: 

Helm  is  a  property  owner  and  taxpayer 
of  the  state  of  New  York.  The  defendants 
are  the  acting  Public  Service  Ck>mmiB8ioners 
for  the  First  District  of  the  State  of  New 
York  and  have  been  constituted  and  are  the 
Public  Service  Commission  of  that  district. 

The  board  of  Rapid  Transit  Railroad  Ck>m- 
missioners  for  the  City  of  New  York,  under 
the  laws  of  the  state  (referred  to  as  the 
rapid  transit  act),  in  1896  laid  out  and  es- 
9  tablished  a  route  for  said  railroad  in  the 
^  city,  and  which  was  subsequently  construct- 
*  ed,  equipped,  and^erated.  Afterwards  oth- 
er routes  were  established,  constructed, 
equipped,  and  operated. 

These  routes  were  located  in  the  boroughs 
of  Manhattan  and  the  Bronx  and  Brooklyn, 
and  since  1912  and  prior  thereto  have  been 
leased  and  operated  by  the  Interborough 
Rapid  Transit  Company,  referred  to  as  the 
Interborough  Company.  There  has  been  a 
like  lease  of  roads  in  Brooklyn  by  the  Con- 
solidated Railroad  Company,  called  the 
Brooklyn  Company. 

The  Board  of  Rapid  Transit  Commission- 
ers, acting  under  the  laws  of  the  state,  de- 
eided  that  other  rapid  transit  railroads  were 
necessary,  and  determined  and  established 
routes  and  the  general  plans  for  the  eon- 
•truetion  thereof. 

The  lines  are  described  and  respectively 
called  Interborough  lines  and  Brooklyn  lines. 

The  Board  and  the  Public  Service  Com- 
mission contemplated  that  such  extension 
and  additions  would  form,  with  the  existing 
Interborough  and  Brooklyn  lines,  a  complete 
and  comprehensive  rapid  transit  system  for 
the  accommodation  of  the  entire  city.  And 
the  construction  of  such  roads  was  deemed 


sity  for  the  comfort  and  convenience  of  the 
residents  and  taxpayers  of  the  city. 

The  cost  of  construction  of  such  new  roads 
was  upwards  of  $235,000,000  and  their  equip- 
ment $44,000,000.  The  city  had  no  avail- 
able money  and  could  not  borrow  the  neces- 
sary moneys  for  a  large  part  of  such 
construction  or  equipment  without  exceeding 
its  legal  and  constitutional  debt  limit  by 
many  million  dollars. 

To  utilize  the  old  with  the  new  systems 
upon  a  6-cent  fare  basis,  and  to  overcome  the 
difficulties  and  delays  for  lack  of  funds,  and 
accomplish  the  early  construction  and  opera- 
tion of  the  system  on  the  best  possible  terms 
for  the  city,  negotiations  were  entered  into 
between  the  Public  Service  Conmiission  and 


Oor.  Ttaaf»«» 

the  city  authorities  on  the  om^part  and  the* 
Interborough  Company  and  the  Brooklyn 
Company  on  the  other  part,  with  a  view  of 
formulating  and  entering  into  contracts 
with  the  companies  for  the  provision  of 
funds  for  the  construction  and  operation  of 
roads. 

A  form  of  contract  was  finally  agreed  up- 
on and  a  contract  was  duly  signed,  executed, 
and  delivered  by  the  Interborough  Company 
on  the  one  part  and  the  Public  Service  Com- 
mission in  behalf  of  the  city  on  the  other 
part,  on  or  about  March  19,  1913. 

As  a  result  of  the  negotiations  another 
contract  was  entered  into  with  the  New 
York  Municipal  Railway  Company,  which 
had  been  formed  in  the  interest  of  the 
Brooklyn  Company,  whereby  the  latter  com- 
pany agreed  to  contribute  toward  the  cost 
of  construction  and  equipment  and  to  lease 
and  operate  a  portion  of  the  roads  in  con- 
junction with  the  then-existing  systenL 
There  is  an  enumeration  of  the  provisiona 
of  the  contracts  and  the  amounts  to  be  con- 
tributed by  the  companies  and  for  the  lease 
of  the  routes. 

The  contracts  were  made  a  part  of  the- 
public  records  and  approved  by  the  Board  of 
Estimates  and  Apportionment  and  other 
proper  authorities  before  execution. 

The  Public  Service  Commission  has  let  and 
awarded  each  of  the  contracts  for  c(«struo- 
tion  of  the  new  routes,  and  the  Interborough 
Company  became  a  party  to  many  of  them 
for  the  purpose  stated  in  the  contracts;  thai 
is,  ''solely  for  the  purpose  of  paying  out  a 
part  of  its  contribution  towards  the  cost  of 
construction  of  the  said  respective  routes." 

The  new  routes  were  duly  approved  by  the 
proper  authorities  and  the  Public  Scurvioe 
Conmiission,  in  accordance  with  the  general 
plan  of  the  routes,  either  obtaining  the  con- 
sent of  the  property  owners  along  the 
routes,  or,  failing  to  obtain  such  consent, 
having  conmiissioners  appointed  by  the  ap-^ 
pellate  division  of  the  supreme  court  toj| 


and  was  and  has  been  an  imperative  neces-  ^determine  and  report  whether  the  uutes* 


were  to  be  constructed  and  operated  accord- 
ing to  the  plans  adopted.  The  commission- 
ers reported  favorably  and  their  report  was 
confirmed  by  the  court,  and  the  general 
plans  "thereafter  constituted  and  now  are 
the  routes  and  general  plans  of  the  so- 
called  Dual  System  of  Rapid  Transit  Rail- 
roads herein  referred  to.'' 

In  pursuance  of  the  rapid  transit  act  the 
Public  Service  Commission  prepared  plana 
and  specifications  for  the  construction  of 
the  major  portion  of  said  routes  in  accord- 
ance vrith  the  general  plans,  and  thereafter,, 
before  awarding  any  contract,  advertised 
for  proposals  in  the  form  of  an  invitation  to 
contractors  and  in  compliance  with  the  rap* 
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id  tnmflii  Mi  and  tlie  aeii  ammdlng  and 

■applementing  it. 

Bids  were  duly  made  and  contracts  duly 
awarded  and  approved  by  the  proper  author- 

itiGS. 

Each  of  the  contracts  contained  the  fol- 
lowing provisions: 

"In  obedience  to  the  requirements  of  §  14 
of  the  labor  law,  it  is  further  provided  that 
if  the  provisions  of  said  §  14  are  not  com- 
plied with,  this  contract  shall  be  void.**  A 
provision  in  identical  language  was  con- 
tained in  the  invitation  to  bidders. 

The  requirement  (it  is  alleged)  both  in 
the  proposals  and  contracts  is  unconstitu- 
tional, void,  and  of  no  effect,  in  that  it  is 
in  conflict  with  §  2  of  article  4  of  the  Con- 
stitution of  the  United  States  (that  is,  "the 
citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  states'')  and  with  $  1  of  article  14 
of  the  Amendments  to  the  Constitution,  and 
with  other  sections  and  provisions;  also 
in  violation  of  the  Constitution  of  the  state, 
and  in  conflict  with  the  treaty  between  the 
United  States  and  Italy  and  various  other 
treaties  which  contain  "the  most  favored 
nation  clause," — in  other  words,  providing 
00  that  the  citizens  of  such  countries  shall 
•  enjoy  all  the  privil^es,  rights,  and*immuni- 
ties  which  the  citizens  of  countries  most 
favored  in  any  existing  treaty  with  the 
United  States  enjoy. 

All  of  the  contractors  promptly  made  the 
necessary  preparations  for  the  execution  of 
their  contracts  and  all  are  in  the  process 
of  performance  at  different  stages,  some  of 
them  having  been  performed  to  the  extent 
of  75  per  cent,  and  all  performed  to  a  very 
large  extent.  In  no  instance  are  any  of 
the  contractors  in  default. 

In  the  course  of  construction  each  of  the 
contractors  has  constantly  employed  and 
now  employs  a  large  number  of  laborers 
and  mechanics  who  are  residents  of  the  city 
of  New  York,  but  who  were  bom  in  Italy 
and  are.  subjects  of  its  King,  and  also  em- 
ployed laborers  who,  though  citizens  of  the 
United  States,  were  not  citizens  of  New 
York,  and  did  not  give  preference  to  citi- 
zens of  the  state  of  New  York  over  such 
laborers  so  employed  who  were  not  citizens 
of  the  state,  but  citizens  of  the  United 
States. 

At  the  time  of  the  proposals  it  was  known 
to  be  and  is  necessary  to  employ  a  large 
number  of  such  subjects  of  the  King  of  Italy 
and  citizens  of  other  states  and  of  other 
countries  to  perform  said  contracts  within 
the  time  and  at  the  prices  stated  in  order 
to  keep  the  construction  and  equipment  of 
the  Dual  System  within  the  total  amount 
provided  and  specified  in  the  contracts  and 
plana 
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The  treaty  between  the  United  States  and 
Italy  of  1871  [17  Stat,  at  L.  845]  provider 
that  the  subjects  of  the  King  of  Italy  resid- 
ing in  the  United  States  shall  have  and 
enjoy  the  same  rights  and  privileges  with  re- 
spect to  persons  and  property  as  are  se- 
cured to  the  citizens  of  the  United  States 
residing  in  the  United  States. 

At  no  time  since  the  letting  of  such  con- 
tracts has  there  been  available  a  sufficient 
force  or  number  of  laborers  citizens  of  the 
United  States  or  of  the  state  of  New  York  to 
perform  the  work  in  accordance  with  such 
contracts;  and  no  question  was  raised  until 
a  few  days  since  of  the  right  of  the  con-^ 
tractors   to   employ  alien    laborers,   which x 
'the  contractors  believed  that  they  had  a* 
right  to  do,  and  they  regarded  the  provision 
of  the  law  and  of  the  contract  prohibiting 
the  same  as  in  effect  null  and  void. 

Within  the  past  ten  days  complaint  has 
been  made  to  the  Public  Service  Commis- 
sion of  the  violation  of  the  law  and  the  alien 
labor  provision  in  the  contracts,  and  the 
Conmiission  has  threatened  to  refuse  to  ap- 
prove further  monthly  estimates  of  amounts 
payable  to  contractors,  thus  depriving  them 
of  the  means  of  prosecuting  the  work  and 
the  right  to  perform  the  same;  indeed,  have 
refused  to  approve  certain  monthly  esti- 
mates, and,  unless  enjoined,  will  declare- 
such  contracts  void  and  terminate  the  same. 

The  termination  of  the  contracts  will  re- 
sult in  irreparable  loss  and  damage  and 
waste  of  money  to  the  city,  the  work  will  be 
delayed  or  not  done,  or  the  cost  will  be  enor- 
mously increased  because  the  supply  of  la- 
bor will  be  diminished,  resulting  necessarily 
in  the  diminution  of  labor  available  for  the- 
work,  which  will  greatly  protract  the  same; 
and  litigation  with  the  contractors  will  be- 
caused.  Also  damage  will  result  because  of 
the  fact  that  a  large  percentage  of  capital 
and  money  necessary  for  the  work  is  sup- 
plied by  third  parties  under  contract  with 
the  city  to  supply  the  same,  which  contracts- 
were  based  upon  estimates  made  in  advance,, 
and  said  contracts  may  be  invalidated  and 
the  purpose  for  which  they  were  made  de- 
feated. 

The  total  capital  to  be  supplied  was  $250,- 
000,000,  of  which  the  said  third  partiea 
agreed  to  supply  $115,000,000,  and  the  city 
the  balance.  If  the  contracts  be  declared 
void  the  capital  so  to  be  supplied  will  be  in- 
adequate for  the  work,  and  the  money  al- 
ready supplied  by  the  city  and  the  said 
third  parties  will  have  been  wasted. 

Injunction  is  prayed  against  declaring  the 
contracts  void  and  forfeited  and  refusing  to 
prepare  and  certify  vouchers  of  the  amount  e»^ 
of  monthly  estimates  for  work  done.  ^ 

•There  was  a  demurrer  to  the  bill,  which* 
was  sustained  by  the  supreme  court,  and  in- 
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junction  denied.  The  judgment  waa  re- 
versed  by  the  appellate  division  and  an  in- 
junction ordered,  which  action  was  reversed 
by  the  court  of  appeals  and  the  bill  ordered 
dismissed.    214  N.  Y.  629,  108  N.  E.  1095. 

Messrs.  Thomas  F.  Conway  and  Thom- 
as E.  O'Brien  for  William  E.  Heim. 

Mr.  James  F.  McKinney  for  the  Cranford 
Company  and  Flinn-0*Rourke  Company. 

Mr.  George  S.  Coleman  for  defendants 

in  error. 

o 

OD 

^  *  After  stating  the  case  as  above,  Mr. 
Justice  McKenna  delivered  the  opinion  of 
the  court: 

There   seems   to   have   been   no   question 
raised  as  to  the  right  of  Heim  to  maintain 
the  suit,  although  he  is  not  one  of  the  con- 
tractors nor  a  laborer  of  the  excluded  na- 
Htionality  or  citizenship.     The  appellate  di- 
S  vision  felt  that  there  might  be  objection  to 
•  the  right,  under  the  holding  of  a* cited  case. 
The  court  of  appeals,  however,  made  no  com- 
ment, and  we  must — certainly  may — ^assume 
that  Heim  had  a  right  of  suit;  and,  so  as- 
suming, we  pass  to  the  merits. 

The  supreme  court  put  its  decision  upon 
the  power  of  the  state  "to  provide  what  la- 
borers shall  be  employed  upon  public  works," 
and  that  "the  state  has  the  same  right  in 
conducting  its  business  that  an  individual 
has,"  and  had,  therefore,  "a  perfect  right  to 
enact  §  14  of  the  labor  law,  and  it  does  not 
violate  any  rights  of  an  alien  under  existing 
treaties." 

The  appellate  division  of  the  court,  how- 
ever, was  of  opinion  that  the  law  could  not 
be  sustained  upon  such  consideration,  and 
saw  in  it  such  flagrant  discrimination  as  to 
be  offensive  to  the  14th  Amendment  to  the 
Constitution  of  the  United  States;  and,  so 
concluding,  the  court  considered  it  unneces- 
sary to  discuss  the  effect  of  treaties. 

The  court  also  passed,  without  absolute 
decision,  the  question  whether  the  labor  law 
applies  to  the  work  of  building  subways  for 
the  Rapid  Transit  in  the  city  of  New  York. 
It  was,  however,  stated  in  the  opinion  of 
the  court  that,  in  view  of  the  language  in  a 
cited  case,  there  was  "much  ground  for  say- 
ing that  even  if  the  state  could  lawfully  im- 
pose the  test  of  citizenship  upon  employees 
of  its  own  contractors,  and  the  contractors 
with  the  city  engaged  in  what  is  properly 
state  work,  it  has  no  more  power  to  impose 
such  test  upon  persons  employed  in  build- 
ing a  subway  for  the  city  than  it  would  have 
if  the  subways  were  being  constructed  by  a 
private  corporation  or  individual."  [165 
App.  Div.  460,  150  N.  Y.  Supp.  933.] 
Two  members  of  the  court  were  clear 
that  the  state  had  no  such  power,  and  con- 
curred besides  with  the  majority  in  holding 


that  the  labor  law  was  "a  violation  of  both 
the  Federal  and  state  Constitutions." 

The  court  of  appeals  reversed  the  actions 
of  the  appellate  division.  S 

*The  basic  principle  of  the  decision  of  the* 
court  of  appeals  was  that  the  state  is  a 
recognized  unit,  and  those  who  are  not  citi- 
zens of  it  are  not  members  of  it.  Thus  reo- 
ognized  it  is  a  body  corporate,  and,  "like 
any  other  body  corporate,  it  may  enter  into 
contracts  and  hold  and  dispose  of  property. 
In  doing  this,  it  acts  through  agencies  of 
government.  These  agencies,  when  contract- 
ing for  the  state,  or  expending  the  state's 
moneys,  are  trustees  for  the  people  of  the 
state  (Illinois  v.  Illinois  C.  R.  Co.  146  U.  S. 
387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110). 
It  is  the  people,  t.  e.,  the  members  of  the 
state,  who  are  contracting  or  expending 
their  own  moneys  through  agencies  of  their 
own  creation."  [People  v.  Crane,  214  N.  Y, 
160,  L,R.A.— ,  — ,  108  N.  E.  427,  Ann.  Cas. 
191 5B,  1254.]  And  it  was  hence  decid- 
ed that  in  the  control  of  such  agencies 
and  the  expenditure  of  such  moneys  it 
could  prefer  its  own  citizens  to  aliens 
without  incurring  the  condemnation  of 
the  national  or  the  state  Constitution. 
"The  statute  is  nothing  more,"  said  Chief 
Judge  Bartlett,  concurring  in  the  judgment 
of  the  court,  "in  effect  than  a  resolve  by  an 
employer  as  to  the  character  of  his  employ- 
ees." 

Notwithstanding  the  simplicity  of  the  de- 
termining principle  pronounced  by  the  court 
of  appeals,  its  decision  is  attacked  in  many 
and  voluminous  briefs. 

The  fundamental  proposition  of  plaintiff 
in  error  Heim  is  that,  assuming  that  §  14 
applies  to  the  subway  construction  con- 
tracts in  question,  it  (the  law)  contravenes 
the  provisions  of  the  Constitution  of  the 
United  States  (a)  in  that  it  violates  the  cor- 
porate rights  of  the  city  and  the  rights  of 
its  residents  and  taxpayers,  (b)  the  rights 
of  the  various  subway  contractors  with  the 
city,  (c)  the  rights  of  aliens  and  citizens  of 
other  states  resident  in  New  York,  and  (d) 
it  is  in  violation  of  treaty  rights. 

Plaintiffs  in  error  Cranford  Company  and 
Flinn-O'Rourke  Company  were  made  defend- 
ants upon  their  motion  at  the  argument  for 
injunction.  In  the  appellate  division  they, 
their  counsel  say,  "neither  assenting  to  nor 
denying  the  special  allegations,  doubtless® 
urged  by  •complainant's  counsel,  .  .  .? 
urged  the  single  ground  of  the  unconstitu- 
tionality of  the  law  and  its  violation  of 
treaties."  And  these  ground  are  again 
urged. 

To  sustain  the  charge  of  unconstitution- 
ality the  14th  Amendment  is  adduced  and 
the  specification  is  that  the  law  abridges  the 
privileges  and  immunities  of  the  contractors 
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and  those  of  their  alien  employ<*es  in  depriv- 
ing them  of  their  right  of  contracting^  for 
labor,  and  that  the  state  of  New  York,  by 
enacting  and  enforcing  the  law,  deprives 
employers  and  employees  of  liberty  and 
property  without  due  process  of  law,  and 
denies  to  both  the  equal  protection  of  the 
law. 

The  treaty  that  it  is  urged  to  be  violated 
is  that  with  Italy,  which,  it  is  contended, 
"^ut  aliens  within  the  state  of  New  York 
upon  an  equality  with  citizens  of  the  state 
with  respect  to  the  right  to  labor  upon  pub- 
lic works;"  and  that  Congress  has  forti- 
fied the  treaty  by  §  1977  of  the  Revised 
Statutes  (Comp.  Stat.  1913,  §  3925),-— a 
part  of  the  civil  rights  legislation. 

The  application  of  the  law  to  the  subway 
contracts,  and  whatever  its  effect  and  to 
what  extent  it  affects  the  corporate  rights 
of  the  city  or  of  the  subway  contractors, 
are  local  questions  (Stewart  v.  Kansas  City, 
decided  November  1,  1915  [239  U.  S.  14,  GO 
L.  ed.  — ,  36  Sup.  Ct  Rep.  15]),  and  have 
in  effect  been  decided  adversely  to  plaintiffs 
in  error  by  the  court  of  appeals.  The  prin- 
ciple of  its  decision  was,  as  we  have  seen, 
that  the  law  expressed  a  condition  to  be 
observed  in  the  construction  of  public 
works;  and  this  necessarily  involved  the 
application  of  §  14  to  subway  construction 
and  the  subordinate  relation  in  which  the 
city  stood  to  the  state.  Therefore,  the  con- 
tention of  plaintiffs  in  error  that  the  rapid 
transit  lines  have  given  the  city  rights  su- 
perior to  the  control  of  the  state,  so  far  as 
the  law  in  question  is  concerned,  has  met 
with  adverse  decision.  Whatever  of  local 
law  or  considerations  are  involved  in  the 
decision  we  are  bound  by;  whatever  of  de- 
ck pendence  the  decision  has  in  the  general 
•  power  of  a*  state  over  its  municipalities 
has  support  in  many  cases.  We  have  recent- 
ly decided  the  power  exists,  and  we  may  be 
excused  from  further  discussion  of  it.  Stew- 
art V.  Kansas  City,  supra. 

With  the  rejection  of  the  asserted  rights 
of  the  city  must  go  the  asserted  rights  of 
residents  and  taxpayers  therein  and  the 
rights  of  subway  contractors,  so  far  as  they 
depend  upon  the  asserted  freedom  of  the  city 
from  the  control  of  the  state. 

The  claim  of  a  right  in  the  city  of  such 
freedom  is  peculiar.  The  state  created  a 
scheme  of  rapid  transit,  constituted  officers 
and  invested  them  with  powers  to  execute 
the  scheme,  yet,  the  contention  is  that 
scheme,  officers,  and  powers  have  become  in 
some  way  in  their  exercise  and  effect  supe- 
rior to  the  state  law;  or,  according  to  the 
explicit  contention  (we  say  explicit  conten- 
tion, but  it  is  rather  a  conclusion  from  an 
elaborate  argument  and  much  citation  of 
cases),  that  the  city's  action  in  regard  to 


the  subway  is  proprietary  in  character,  and, 
being  such,  the  city  can  assert  rights  against 
the  state,  and  that  individual  rights  have 
accrued  to  residents  of  the  city  of  which 
the  city  is  the  trustee,  and  which  "are  so  in- 
terwoven and  bound  up  with  the  rapid  tran- 
sit system  as  to  be  'beyond  the  control  of  the 
state.' "  Counsel  have  not  given  us  a  sure 
test  of  when  action  by  a  city  is  government- 
al and  when  proprietary.  We  need  not  at- 
tempt a  characterization.  If  it  be  granted 
that  the  city  acted  in  the  present  case  in  a 
proprietary  character  and  has  secured  pro- 
prietary rights,  to  what  confusion  are  we 
brought  I  A  taxpayer  of  the  city,  invoking 
the  rights  of  the  city,  asserts  against  the 
control  by  the  state  of  the  proprietary  ac- 
tion of  the  city  the  protection  of  the  14th 
Amendment,  and  then  against  the  proprie- 
tary action  of  the  city  that  Amendment  is 
urged  in  favor  of  the  contractors  with  the 
city,  and  their  exemption  from  the  perform-^ 
ance  of  their  contracts  declared.  There  • 
seems  to  be  a  jumble  of  rights.  *If  the  city* 
is  not  an  agent  of  the  state  (it  is  contended 
the  city  is  not),  but  a  private  proprietor 
(it  is  contended  the  city  is),  it  would  seem 
as  if  it  has  the  rights  and  powers  of  such 
a  proprietor,  and,  as  such,  may  make  what 
contracts  please  it,  including  or  excluding 
alien  laborers. 

But  upon  these  suppositions  we  need  not 
dwell.  It  is  clear  it  is  with  the  state  law 
and  the  city's  execution  of  it  as  agent  of  the 
state  that  we  must  deal,  and  only  on  the 
assumption  that  the  state  law  has  been  held 
to  apply  by  the  court  of  appeals,  and,  by  a 
consideration  of  the  power  to  enact  it,  de- 
termine the  contentions  of  all  of  the  plain- 
tiffs in  error. 

The  contentions  of  plaintiffs  in  error  un- 
der the  Constitution  of  the  United  States 
and  the  arguments  advanced  to  support 
them  were  at  one  time  formidable  in  dis- 
cussion and  decision.  We  can  now  answer 
them  by  authority.  They  were  considered 
in  Atkin  v.  Kansas,  191  U.  S.  207,  48  L. 
ed.  148,  24  Sup.  Ct.  Rep.  124.  It  was  there 
declared,  and  it  was  the  principle  of  deci- 
sion, that  "it  belongs  to  the  state,  as  the 
guardian  and  trustee  for  its  people,  and 
having  control  of  its  affairs,  to  prescribe  the 
conditions  upon  which  it  will  permit  public 
work  to  be  done  on  its  behalf,  or  on  behalf 
of  its  municipalities."  And  it  was  said: 
"No  court  has  authority  to  review  its  ac- 
tion in  that  respect.  Regulations  on  this 
subject  suggest  only  considerations  of  pub- 
lic policy.  And  with  such  considerations 
the  courts  have  no  concern." 

This  was  the  principle  declared  and  ap- 
plied by  the  court  of  appeals  in  the  deci- 
sion of  the  present  case.  Does  the  instance 
of  the  case  justify  the  application  of  the 
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principle?  In  Atkln  ▼.  Kansas  the  law 
attacked  and  sustained  prescribed  the  hours 
(8)  which  should  constitute  a  day's  work 
for  those  employed  by  or  on  behalf  of  the 
state,  or  by  or  on  behalf  of  any  of  its  sub- 
divisions. The  14th  Amendment  was  assert- 
ed against  the  law;  indeed,  there  is  not  a 
contention  made  in  this  case  that  was  not 
ft  made  in  that.  Immunity  of  municipal  oor- 
^  porations  from*  legislative  interference  in 
their  property  and  private  contracts  was 
contended  for  there  (as  here) ;  also  that 
employees  of  contractors  were  not  employ- 
ees of  cities.  It  was  contended  there  (as 
here)  that  the  capacity  in  which  the  city 
acted,  whether  public  or  private,  was  a  ques- 
tion of  general  law  not  dependent  upon 
local  considerations  or  statutes,  and  tjiat 
this  court  was  not  bound  by  the  decision 
•of  the  state  court.  And  there  (as  here) 
was  asserted  a  right  to  contest  the  law, 
though  the  contracts  were  made  subsequent 
to  and  apparently  subject  to  it,  upon  the 
ground  that  they  were  entered  into  under 
the  belief  that  the  law  was  void.  Finally 
the  ultimate  contention  there  was  (as  it  is 
here)  that  the  liberty  of  contract  assured 
by  the  14th  Amendment  was  infringed  by 
the  law.  In  all  particulars  except  one  the 
«a8e  was  the  prototype  of  this.  There 
the  hours  of  labor  were  prescribed;  here  the 
kind  of  laborers  to  be  employed.  The  one  is 
as  much  of  the  essence  of  the  right  regulated 
as  the  other,  that  is,  the  same  elements  are 
in  both  cases, — ^the  right  of  the  individual 
employer  and  employee  to  contract  as  they 
shall  see  fit;  the  relation  of  the  state  to  the 
matter  regulated;  that  is,  the  public  charac- 
ter of  the  work. 

The  power  of  regulation  was  decided  to  ex- 
ist whether  a  state  undertook  a  public  work 
itself  or  whether  it  "invested  one  of  its  gov- 
ernmental agencies  with  power  to  care"  for 
the  work,  which,  it  was  said,  "whether  done 
by  the  state  directly  or  by  one  of  its  in- 
strumentalities," was  "of  a  public,  not  pri- 
vate, character."  And,  being  of  public  char- 
acter, it  (the  law — ^the  Kansas  statute)  did 
not  "infringe  the  liberty  of  anyone."  The 
declaration  was  emphasized.  "It  cannot  be 
deemed,"  it  was  said,  "a  part  of  the  liberty 
of  any  contractor  that  he  be  allowed  to  do 
public  work  in  any  mode  he  may  choose  to 
adopt,  without  regard  to  the  wishes  of  the 
state."  And  obversely  it  was  said  (as  we 
^  have  already  quoted) ;  "On  the  contrary, 
A  it  belongs  to  Uie  state,  as  the  guardian  of 
«  its  people,  and*having  control  of  its  affairs, 
to  prescribe  the  conditions  [italics  ours]  up- 
on which  it  will  permit  public  work  to  be 
done  on  its  behalf,  or  on  behalf  of  its  mu- 
nicipalities." See  also  Ellis  v.  United 
States,  206  U.  S.  246,  61  L.  ed.  1047,  27 
Sup.  Ct.  Rep.  600,  11  Ann.  Cas.  589.     The 


contentions  of  plaintiffs  in  error,  therefore, 
which  are  based  on  the  14th  Ajnendment^ 
cannot  be  sustained. 

Are  plaintiffs  in  error  any  better  off  under 
the  treaty  provision  which  they  invoke  in 
their  bill?  The  treaty  with  Italy  is  the  one 
especially  applicable,  for  the  aliens  em- 
ployed are  subjects  of  the  King  of  Italy. 
By  that  treaty  (1871)  it  is  provided: 

"The  citizens  of  each  of  the  high  con- 
tracting parties  shall  have  liberty  to  travel 
in  the  states  and  territories  of  the  other,  to 
carry  on  trade,  wholesale  and  retail,  to 
hire  and  occupy  houses  and  warehouses, 
to  employ  agents  of  their  choice,  and  gen- 
erally to  do  anything  incident  to,  or  neces- 
sary for  trade,  upon  the  same  terms  as  the 
natives  of  the  country,  submitting  them- 
selves to  the  laws  there  establish^.  The 
citizens  of  each  of  the  high  contracting 
parties  shall  receive,  in  the  states  and  ter- 
ritories of  the  other,  the  most  constant  pro- 
tection and  security  for  their  persons  and 
property,  and  shall  enjoy  in  this  respect  the 
same  rights  and  privileges  as  are,  or  shall 
be,  granted  to  the  natives,  on  their  submit- 
ting themselves  to  the  conditions  imposed 
upon  the  natives."  [17  Stat,  at  L.  846.] 

There  were  slight  modifications  of  these 
provisions  in  the  treaty  of  1913,  as  follows: 
That  "the  citizens  of  each  of  the  high  con- 
tracting parties  shall  receive^  in  the  states 
and  territories  of  the  other,  the  most  con- 
stant security  and  protection  for  their  per- 
sons and  property  and  for  their  rights 
.    .    ."    [38  Stat,  at  L.  1670.] 

Construing  the  provision  of  1871,  the  court 
of  appeals  decided  that  it  "does  not  limit 
the  power  of  the  state,  as  a  proprietor,  to 
control  the  construction  of  its  own  works  ^ 
and  the  distribution  of  its  own  moneys.^'JJ 
The  conclusion^is  inevitable,  we  think,  from* 
the  principles  we  have  announced.  We  need 
not  follow  counsel  in  dissertation  upon  the 
treaty-making  power  or  the  obligations  of 
treaties  when  made.  The  present  case  is  con- 
cerned with  construction,  not  power ;  and  we 
have  precedents  to  guide  construction.  The 
treaty  with  Italy  was  considered  in  Patr  ^ne 
V.  Pennsylvania,  232  U.  S.  138,  146,  68  L. 
ed.  539,  544,  34  Sup.  Ot.  Rep.  281,  and  a 
convention  with  Switzerland  (as  in  the  pres- 
ent case)  which  was  supposed  to  become  a 
part  of  it.  It  was  held  that  a  law  of  Penn- 
sylvania making  it  unlawful  for  unnatural- 
ized foreign-born  residents  to  kill  game,  and 
to  that  end  making  the  possession  of  shot- 
guns and  rifles  unlawful,  did  not  violate  the 
treaty.  Adopting  the  declaration  of  the 
court  below,  it  was  said  "that  the  equality 
of  rights  that  the  treaty  assures  is  equality 
only  in  respect  of  protection  and  security 
for  persons  and  property."  And  the  ruling 
was  given  point  by  a  citation  of  tho  power 
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of  the  state  over  its  wild  gam^  which  might 
be  preserved  for  its  own  citizens.  In  other 
words,  the  ruling  was  given  point  by  the 
speeial  power  of  the  state  over  the  subject- 
matter, — a  power  which  exists  in  the  case 
at  bar,  as  we  have  seen. 

From  these  premises  we  conclude  that  the 
labor  law  of  New  York  and  its  threatened 
enforcement  do  not  violate  the  14th  Amend- 
ment or  the  rights  of  plaintiffs  in  error 
thereunder,  nor  under  the  provisions  of  the 
treaty  with  Italy. 

Judgment  affirmed. 


(2S9  U.  8.  IM) 
CLARENCE  A.  CRANE,  Plff.  In  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

OoxfSTiTunoxfAL  Law  ^=s>208  —  Classiti- 
OATiON  —  Discrimination  Against 
Aliens. 

The  discrimination  made  between 
aliens  and  citizens  by  the  provisions  of  N. 
Y.  Consol.  Laws,  chap.  31,  %  14,  makinff  it 
a  misdemeanor  to  employ  aliens  on  public 
works,  does  not  offend  against  U.  S.  Const., 
14th  Amend.,  as  violating  the  principle  of 
classification. 

pSd.  Note.~For  other  cases,  see  ConatltutloiiAl 
Law.  Cent   Dig.  8S  649-677;    Dec.  Dig.  ^s»208.] 

[No.  388.] 

Argued  October  12,  1916.    Decided  Novem- 
ber 29, 1915. 

IN  ERROR  to  the  Court  of  Special  Ses- 
sions, First  District,  of  the  City  of  New 
York  and  State  of  New  York,  to  review  a 
judgment  of  conviction  for  a  violation  of 
the  anti-alien  labor  law,  entered  pursuant 
to  the  mandate  of  the  Court  of  Appeals  of 
that  state,  which  reversed  a  judment  of  the 
Appellate  Division  of  the  Supreme  Court, 
First  Department,  which  had  in  turn  re- 
versed the  conviction  in  the  Court  of  Spe- 
eial Sessions.    Affirmed. 

See  same  case  below,  in  Appellate  Divi- 
sion, 165  App.  Div.  449,  150  N.  Y.  Supp. 
933;  in  Court  of  Appeals,  214  N.  Y.  154, 
L.RJL.— ,  — ,  108  N.  E.  427,  Ann.  Cas. 
191 5B,  1254. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  F.  Conway  and  James 
F.  McKinney  for  plaintiff  in  error. 

Messrs.  Robert  S.  Johnstone,  George  Z. 
Medalie,  and  Charles  Albert  Perkins  for  de- 
^  fendant  in  error. 

H 

*    *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  case  was  argued  and  submitted  with 
No.  886,  just  decided  [289  U.  S.  175,  60  L. 
«1.  — ,  36  Sup.  Ct.  Rep.  78].  It  involves 
the  criminal  feature  of  |  14  of  the  labor  law 


of  the  state,  which  waa  the  subject  of  the 
opinion  in  No.  386.  It  provided  that  a  vio- 
lation of  the  section  should  constitute  a 
misdemeanor  and  be  punished  by  fine  or  im- 
prisonment, or  by  both. 

The  case  was  commenced  by  information 
which  accused  Crane,  plaintiff  in  error, 
while  engaged  as  a  contractor  with  the 
city  in  the  construction  of  a  public  work 
of  such  city,  by  virtue  of  a  contract  entered 
into  with  the  city,  of  having  employed 
three  persons  not  then  citizens  of  the 
United  States. 

The  public  work  was  the  construction  of 
catch  or  sewer  basins. 

The  defense  was  the  unconstitutionality 
of  the  law,  and  that  it  was  in  violation  of 
the  treaties  of  the  United  States  with  for- 
eign countries. 

The  treaties  were  put  in  evidence  over 
the  objection  of  the  prosecuting  officer,  and 
a  motion  was  made  to  dismiss  the  informa- 
tion on  the  grounds  above  stated.    The  mo- 
tion was  denied,  and  plaintiff  in  error  found 
guilty  and  sentenced  to  pay  a  fine  of  $50, 
or,  in  default  thereof,  to  be  committed  tog^ 
the  city  prison  for  the  term  of  ten  days.    ^ 
*The  case  was  then  appealed  to  the  ap-* 
pellate  division  of  the  supreme  court,  and 
there  heard  with    Heim    v.    McCall   (No. 
386  [239  U.  S.  175,  60  L.  ed.  — ,  38  Sup. 
Ot.  Rep.  78]). 

The  judgment  was  reversed.  This  action 
was  not  sustained  by  the  court  of  appeals. 
In  that  court  and  in  the  appellate  division 
the  cases  were  heard  together  and  decided 
by  the  same  opinions,  they  being  rendered 
in  the  present  case  and  the  judgment  of 
the  trial  court  (special  term)  affirmed. 

It  appeared  from  the  testimony  that  one 
of  the  laborers  employed  was  a  subject  of 
the  King  of  Italy  (the  nationality  of  the 
others  was  not  shown),  and  a  treaty  be- 
tween the  United  States  and  that  country, 
signed  February  25,  1913  [38  Stat,  at  L. 
1669],  was  received  in  evidence  over  the  ob- 
jection of  the  district  attorney  on  the 
ground  that  "none  of  the  parties  to  the 
proceeding  is  a  subject  of  the  King  of 
Italy."  Treaties  with  other  countries  were 
also  received  in  evidence.  To  them  the  dis- 
trict attorney  objected  on  the  ground  that 
none  of  the  parties  to  the  proceedings  and 
''nobody  who  was  connected  in  any  way 
with  the  subject-matter  of  the  contract  or 
employed  in  the  performance  of  the  work" 
was  "a  subject  or  citizen  of  any  of  the 
countries  referred  to." 

The  provisions  of  the  treaty  with  Italy 
are  set  out  in  the  opinion  in  the  Heim  Case, 
and  the  provisions  of  the  other  treaties  are 
not,  so  far  as  their  application  is  concerned, 
materially  different. 

The  contentions  of  plaintiff  in  error  are 
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based  on  the  treaties  and  on  the  14th 
Amendment  of  the  Constitution  of  the 
United  States.  The  specifications  of  error 
are  the  same,  though  varying  in  expression, 
as  those  in  the  Heim  Case,  and  there  con- 
sidered and  declared  untenable.  There  is 
added  the  view  that  a  distinction  made  be- 
tween aliens  and  citizens  violates  the  princi- 
ple of  classification.  We  think  thia  view 
is  also  without  foimdation. 
Judgment  affirmed. 


(239  U.  8.  166) 

FIREBALL  GAS  TANK  &  ILLUMINAT- 
LNG  COMPANY  and  David  Leon  Solo- 
man,  Petitioners, 

v. 

COMMERCIAL   ACETYLENE   COMPANY 

and  the  Prest-0-Lite  Company. 

Patents  ^=»132— Expiration  With  For- 
eign Patent— Identity, 

1.  There  is  no  such  identity  between  the 
Claude  &  Hess  patent,  No.  664,383,  for  an 
improved  apparatus  for  the  storage  and  dis- 
tribution of  acetylene  gas,  design^  to  make 
use  of  the  property  of  that  and  other  gases 
of  solubility  in  a  liquid,  and  prior  foreign 
patents   for   methods   of   storing   acetylene 

§as,  based  upon  such  solubility,  the  devices 
escribed  in  which  were  not  a  result  of  the 
operation  of  the  methods,  that  the  expira- 
tion of  the  foreign  patents  will  terminate 
the  United  States  patent. 

[Ed.  Note.— For  otber  cases,  see  Patento.  Cent 
Dig.  S9  188^-191;    Dec.  Dig.  <g=>132.] 

Courts  ^=»383— Supreme  Court— Certio- 
rari in  Patent  Case— Discretionary 
Matters. 

2.  The  discretion  of  the  trial  court  in 
granting  an  interlocutory  injunction  upon 
the  pleadings  and  affidavits  against  the  in- 
fringement of  certain  letters  patent  should 
not  be  disturbed  by  the  Federal  Supreme 
Court  on  a  writ  of  certiorari  to  review  a 
decree  of  a  circuit  court  of  appeals  which 
affirmed  the  injunction  order,  where  the 
questions  involved  of  invention  and  in- 
fringement are  seriously  disputable. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  ^K=9383.] 

[No.   13.] 

Argued  October  22,  1915.    Decided  Novem- 
ber 29,  1915. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court  for 
the  Eastern  Division  of  the  Eastern  Dis- 
trict of  Missouri,  granting  an  interlocutory 
injunction  against  the  infringement  of  let- 
ters patent.    Affirmed. 

See  same  case  below,  117  C.  C.  A.  354, 
198  Fed.  650. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Brnnlnga  for  petitioners. 

Mr.  John  P.  Bartlctt  for  respondents. 


Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

By  this  writ  there  is  brought  here  for  re- ^ 
view  a  decree  of  the  circuit  court  of  ap-ie 
peals  affirming  an  order  for  an*  interlocu-  • 
tory    injunction    against   the   infringement 
of  certain  letters  patent. 

The  circuit  court  of  appeals  considered 
the  question  in  the  case  to  be  the  narrow 
one  whether  the  injunction  was  properly 
granted. 

Petitioners,  who  were  defendants  in  the 
district  court,  attack  not  only  that  conclu- 
sion, but  contend  for  the  larger  relief  of  a 
dismissal  of  the  bill. 

The  Acetylene  Company  is  the  owner  of 
letters  patent  No.  664,383,  granted  Decem- 
ber 25,  1900,  for  "apparatus  for  storing 
and  distributing  acetylene  gas."  The  Prest- 
0-Lite  Company  is  the  exclusive  licensee  as 
to  the  use  of  the  invention  on  automobiles, 
carriages,  and  other  movable  vehicles.  De- 
fendants manufacture  and  sell  what  is 
known  as  the  ''Fireball  Gas  Tank;"  Solo- 
man  is  the  president  of  the  defendant. 

The  bill  was  filed  August  17,  1911,  and  a 
motion  for  a  preliminary  injunction  was 
made.  It  was  heard  upon  the  bill,  exhibits, 
answer,  replication,  and  affidavits.  The  cir- 
cuit  court  granted  the  injunction,  and  the 
order  was  affirmed,  as  we  have  said,  by 
the  circuit  court  of  appeals.  The  court 
considered  that  the  question  before  it  was 
whether  the  trial  court  had  exercised  a 
sound  judicial  discretion  in  granting  the 
injunction,  and  deciding  that  the  trial  court 
had  done  so,  affirmed  its  action  and  re- 
fused to  dismiss  the  bill,  as  it  was  urged  to 
do.  Opinion  was  reserved  upon  all  of  the 
questions  which  the  record  presented  except 
the  question  of  the  abuse  by  the  trial  court 
of  its  discretion  in  the  issue  of  the  injunc- 
tion, as  the  court  said,  "until  the  affidavit 
stage  of  this  proceeding  shall  have  been 
passed,  until  the  rights  of  these  parties 
shall  have  been  tested  by  the  production, 
hearing,  and  cross-examination  of  their  wit- 
nesses according  to  the  salutary  and  search- 
ing practice  of  the  common  law,  and  until 
the  court  below,  at  the  final  hearing,  has 
investigated  and  decided  the  issues  tbessie 
parties  raise  ia^the  light  of  that  testimony* 
and  of  the  argument  of  counsel."  [117  C. 
C.  A.  362,  198  Fed.  658.] 

Whether  this  prudence  should  be  imi- 
tated or  a  broader  scope  of  decision  be 
made  we  will  determine  upon  a  considera- 
tion of  the  case. 

The  bill  is  in  the  usual  form  and  set 
forth  the  respective  rights  in  the  patent  of 
complainants,  respondents  here  (we  shall 
refer  to  them  as  complainants  and  to  peti- 
tioners as  defendants),  and  its  infringement 
by  defendants. 
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The  defendants  answered  separately  and 
each  denied  infringement  and  averred  that 
by  reason  of  the  proceedings  in  the  Patent 
Office  the  patent  is  limited  in  its  scope  to 
the  subject-matter  precisely  as  claimed  and 
defined  by  the  claims  of  the  patent;  that 
the  prior  art  was  such  that  the  patent  is  de- 
void of  novelty  and  patentable  invention; 
that  it  is  destitute  of  utility;  that  it  does 
not  comply  with  the  statutes  in  precise  dif- 
ference from  what  preceded  it,  nor  sufficient- 
ly describe  tlie  method  of  operating  it  and 
the  process  of  making,  constructing,  and 
using  it;  that  complainants  have  a  remedy 
at  law  and  the  court  has  no  jurisdiction; 
and  that  the  alleged  inventors  of  the  pat- 
ent were  not  the  first  and  true  inventors  of 
it.  Certain  United  States,  British,  and  Ger- 
man patents  are  alleged  as  antedating  the 
invention,  and  certain  publications  are  rep- 
resented as  having  disclosed  it. 

Public  uses  of  the  patent  are  also  circum- 
stantially alleged  and  profits  are  denied. 
It  is  further  alleged  that  the  invention  of 
the  Claude  &  Hess  United  States  patent  No. 
664,383,  which  is  in  suit,  was  patented  to 
George  Claude  and  Albert  Hess  by  British 
patent  No.  29,750,  and  that  the  latter  had 
expired  or  ceased  before  the  issue  of  pat- 
ent No.  664,383;  that  the  term  of  the  lat- 
ter expired  not  later  than  June  30,  1910; 
that  a  French  patent  to  the  same  patentees 
expired  June  30,  1911;  and  that  therefore 
patent  No.  664,383  also  expired  not  later 

^  than  said  date ;  and  so  with  the  German  pat- 

JJent  and  other  patents. 

•  •  The  first  consideration  which  presents  it- 
self is  the  identity  of  the  United  States 
patent  with  the  foreign  patents  which,  by 
their  expiration,  if  they  have  expired,  have 
terminated  the  United  States  patent. 

The  letters  patent  in  suit  describe  the 
invention  as  "An  Improvement  in  Appara- 
tus for  the  Storage  and  Distribution  of 
Acetylene  Gas."  Drawings  illustrate  the 
patent,  and  it  is  stated  that  it  "is  designed 
to  carry  out  a  process  of  storage  and  dis- 
tribution involving  the  employment  of  a 
chamber  charged  with  a  solvent  of  the  gas 
to  be  stored  and  into  which  the  gas  is 
forced  under  suitable  pressure,"  and  that 
the  apparatus  is  to  be  charged  at  a  central 
station  and  transported  to  the  place  of  use 
as  a  complete  article  or  package.  The  ap- 
paratus is  described  and  illustrated,  and  it 
is  said  that  it,  embodying  the  invention,  con- 
sists essentially  in  a  closed  receptacle  con- 
taining acetylene  gas  in  solution,  and  hav- 
ing an  outlet  for  the  gas  so  positioned  as  to 
be  normally  above  the  level  of  the  solution, 
and  adapted  to  be  provided  with  a  burner 
or  connected  with  a  pipe  system  for  the  final 
use  or  distribution  of  the  gas  which  escapes 
from  the  solution  owing  to  the  diminution 


of  pressure  when  the  outlet  is  opened.  It 
is  constructed  and  arranged  "for  the  char- 
ging process  as  well  as  for  the  discharging 
process."  Inlet  and  outlet  passages  are 
provided  with  suitable  valves  or  cocks  to 
close  the  same,  and  it  is  desirable,  it  is 
said,  for  the  proper  operation  of  the  burn- 
ers supplied  in  this  way  that  the  gas 
should  be  delivered  thereto  under  a  sub- 
stantially uniform  pressure  only  slightly 
above  the  atmospheric  pressure,  and  for 
this  purpose  means  are  provided.  A  redu- 
cing valve  is  shown  as  the  means  interposed 
between  the  interior  of  the  receptacle  which 
contains  the  dissolved  gas  and  the  outlet 
from  which  the  gas  is  allowed  to  escape. 

Claims  1,  2,  and  6  are  those  with  which 
we  are  concerned,  and  are  as  follows: 

"1.  A  closed  vessel  containing  a  super- o 
saturated*solution  of  acetylene  produced  by^ 
forcing  acetylene  into  a  solvent  under  pres- 
sure, said  vessel  having  an  outlet  for  the 
acetylene  gas  which  escapes  from  the  solv- 
ent when  the  pressure  is  released  or  reduced, 
and  means  for  controlling  said  outlet  where- 
by the  gas  may  escape  therethrough  at  sub- 
stantially uniform  pressure,  substantially 
as  described. 

"2.  A  prepared  package  consisting  of  a 
tight  shell  or  vessel;  a  solvent  of  acetylene 
contained  within  said  vessel;  and  acetylene 
dissolved  in  and  held  by  said  solvent  under 
pressure  and  constituting  therewith  a 
supersaturated  solution,  the  package  being 
provided  at  a  point  above  the  solvent  with 
a  reducing  valve,  substantially  as  and  for 
the  purpose  set  forth. 

"5.  As  a  new  article  of  manufacture,  a 
gas  package  comprising  a  holder  or  tight 
vessel;  a  contained  charge  of  acetone;,  a 
volume  or  body  of  gas  dissolved  by  and 
compressed  and  contained  within  the  sol- 
vent; and  a  reducing  valve  applied  to  an 
opening  extending  to  the  interior  of  the 
holder  above  the  level  of  the  solvent,  sub- 
stantially as  set  forth." 

It  is  manifest,  therefore,  that  the  inven- 
tion is  of  an  apparatus  designed  to  make  use 
of  the  property  of  acetylene  and  other  gases 
of  solubility  in  a  liquid  in  accordance  with 
the  law  of  solution  (Henry's  law),  which 
is  that  the  amount  of  gas  absorbed  by  any 
liquid  is  proportioned  to  the  pressure  exer- 
cised upon  the  gas.  Acetone  is  mentioned  in 
claim  6  as  a  solvent. 

We  may  now  turn  to  the  various  patents 
whose  expiration,  it  is  contended,  terminates 
the  United  States  patent. 

The  law  is  (§  4887,  Revised  Statutes, 
Comp.  Stat.  1913,  §  9431)  that  "every  pat- 
ent granted  for  an  invention  which  has  been 
previously  patented  in  a  foreign  country 
shall  be  so  limited  as  to  expire  at  the  same 


Digitized  by 


Google 


«»  . 


86  SUPREME  OOUBT  REPORTER. 


Oor. 


«time  with  th«  foreign  patent,  or,  if  there 

•  be^more  than  one,  at  the  same  time  with 
the  one  having  the  ehortest  term,  and  in 
no  case  shall  it  be  in  foroe  more  than  eeven- 
teen  years." 

The  question  then  is  one  of  identity  be- 
tween the  United  States  patent  and  the 
foreign  patents.  The  first  of  the  latter  re- 
lied upon  is  the  British  patent  to  Claude 
and  Hess  of  1896.  The  title  is,  "An  Im- 
proved Method  of  Storing  Acetylene  for 
Lighting  and  Other  Purposes."  The  speci- 
fication states: 

"This  invention  relates  to  an  improved 
method  of  storing  acetylene,  for  lighting 
and  other  purposes,  in  a  small  volume  in 
order  that  it  may  be  supplied  in  portable 
form  to  the  customer,  and  it  consists  In  dis- 
solving the  acetylene  under  pressure  in  cer- 
tain liquids,  the  effect  of  pressure  being  to 
increase  the  solubility  of  the  acetylene  and 
so  enable  a  considerable  quantity  of  acety- 
lene to  be  stored  in  a  small  volume  in 
readiness  to  be  supplied  for  any  purpose 
for  which  it  may  be  required. 

"Liquified  acetylene  occupies  the  least 
Tolume,  but  the  pressure  is  very  high  and 
may  become  excessive  should  the  critical 
temperature  (37^.5)  of  acetylene  be  acci- 
dentally exceeded.  On  the  other  hand,  sim- 
ple compression  of  the  gas  enables  danger- 
ous pressures  to  be  avoided,  but  the  quan- 
tity which  can  be  stored  in  this  way  is  too 
■mall.  For  these  reasons  we  avail  ourselves 
of  the  great  solubility  of  acetylene  in  cer- 
tain liquids,  and  increase  this  solubility  by 
pressure,  and  this  method  of  storing  acety- 
lene gas  is  the  invention  which  we  hereby 
broadly  claim  as  our  invention,  whatever 
may  be  the  liquid  employed,  the  kind  of 
apparatus  used,  or  mode  of  operation." 

Examples  of  liquids  which  may  be  em- 
ployed as  solvents  are  given.  Among  these 
are  mentioned  "alcohols"  and  "particularly 
acetones."  It  is  stated  that  mixtures  and 
combinations  of  these  bodies  vary  their 
solvent  power,  and  of  this  property  the 
fi  pat«:itee8  said  they  availed  themselves. 
S  And  further,    that   the    solvent  power  in- 

*  creases  with*  pressure,  and  the  solution  of 
the  gas  in  a  liquid  is  the  principle  of  the 
invention. 

The  process  described  as  carried  on, 
though  subject  to  modifications,  is  as  fol- 
lows: The  gas  is  dissolved  in  the  liquid 
chosen,  and  tiie  "solution  under  pressure, 
however  obtained,  is  filled  into  a  receiver 
of  metal  or  of  glass  (such  as  used  for  soda 
water)  capable  of  resisting  the  pressure 
employed.  The  receiver  has  a  cock  and  the 
necessary  adjuncts  for  connection,  directly 
or  through  an  expansion  chamber,  with  the 
appliances  in  which  the  gas  is  used  by  the 
consumer,  the  substitution  of  charged  for 


empty  receivers  being  readily  effected.  Hie- 
storage  receivers  may  vary  in  dimensiona 
from  a  small  portable,  to  a  large  fixed,  gaa 
holder." 

The  claims  describe  the  method  and  in- 
vention to  be  the  utilization  for  the  pur- 
pose of  storage,  in  a  small  volume,  of  large 
quantities  of  acetylene  gas,  of  the  solubility 
of  the  gas  in  certain  liquids  by  the  applica- 
tion of  pressure,  and  the  novel  application 
as  a  solvent  of  acetylene  under  pressure  for 
the  purpose  of  storage,  transportation,  and 
utilization  for  industrial  purposes;  and  the 
employment  (claim  6)  of  a  receiver  con- 
taining a  liquid  charged  with  acetylene 
under  pressure,  and  from  which  the  acety- 
lene is  evolved  when  required  for  use. 

Defendants  have  fixed  on  claim  6  as  es- 
tablishing identity,  and  the  British  law  of 
patents  is  relied  on.  British  United  Shoe 
Machinery  Co.  v.  Fussell  &,  Sons,  45  R.  P. 
C.  631.  The  argument  is  that  not  only  a  re- 
ceiver is  claimed,  but  a  receiver  of  the 
exact  or  equivalent  kind  described  in  the 
United  States  patent.  Counsel  say:  "Evolv- 
ing gas  from  a  receiver  in  which  the  gas  ia 
under  pressure  necessarily  implies  an  outlet, 
an  outlet  necessarily  implies  a  valve,  and  a 
valve  necessarily  implies  a  control  of  the  es- 
caping gas."  They  say  further,  quoting  the 
cited  case :  *  'A  man  must  distinguish  what  ^ 
is  old  from  what  is  new  hy  his  claim,  but  he^ 
has  not  got  to  distinguish  whalfis  old  from* 
what  is  new  in  hb  claim.' "  Applying  the 
principle  and  asserting  that  the  devices  de- 
scribed in  the  United  States  patent  were 
old,  it  is  contended  that  they  would  be  im- 
plied as  necessary  elements  of  the  claim. 

Taken  at  its  full  import  the  argument 
would  seem  to  establish  that  there  could 
be  no  patent  for  an  apparatus  to  execute 
a  process  if  it  (apparatus)  were  a  combinap 
tion  of  old  elements.  In  many  cases,  there- 
fore, the  argument  would  confound  process 
and  apparatus,  but  it  Is  established  that  a 
process  may  be  independent  of  the  instru- 
ments employed  or  designed  to  perform  it. 
They  may  be  independent  or  they  may  be 
related.  "They  may  approach  each  other 
so  nearly  that  it  will  be  difficult  to  distin- 
guish the  process  from  the  function  of  the 
apparatus.  In  such  case  the  apparatua 
would  be  the  dominant  thing.  But  the 
dominance  may  be  reversed  and  the  procesa 
carry  an  exclusive  right,  no  matter  what 
apparatus  may  be  devised  to  perform  it." 
United  States  ex  rel.  Steinmetz  v.  Allen,. 
192  U.  S.  543,  559,  48  L.  ed.  565,  561,  24 
Sup.  Ct.  Rep.  416.  However  related  they 
may  be,  to  which  may  be  assigned  domi- 
nance may  be  important  in  considering  the 
patentable  novelty  of  either,  or,  it  may  be» 
the  infringement  of  either,  but  not  wl  ether 
one    has    expired    because   the   other    haa. 


Digitized  by 


Google 


1915.      FIRBBALL  GAS  TANK  ft  L  (XX  ▼.  CX>MMERCIAL  ACET7LENE  00. 


Leeds  ft  C.  Co.  ▼.  Victor  Talking  Maeh.  Co. 
213  U.  S.  301,  818,  53  L.  ed.  805,  812,  20 
Sttp.  Ct.  Rep.  405.  The  TariouB  questions 
thus  arising  may  indeed  have  complexity 
(Bisdon  Iron  ft  Locomotive  Works  ▼.  Med- 
4urt»  158  U.  8.  68,  30  L.  ed.  800,  15  Sup.  Ct. 
Rep.  745),  but  they  must  not  be  con- 
founded. 

A  great  deal  of  what  we  have  said  ap- 
plies to  the  German  patent.  Its  claim  is 
for  'the  employment  of  liquids  charged  with 
acetylene  under  pressure  for  the  purpose  of 
utilizing  acetylene  for  illumination,  motive 
power,  heating,  and  the  like,  characterized 
by  acetylene  being  absorbed  under  pressure 
by  a  suitable  liquid,  and  the  liquid  satu- 
rated with  acetylene  being  preserved  or  con- 
tained in  suitable  vessels,  from  which  the 
acetylene  gas  can  be  supplied  for  use,  a 
pressure  r^ulator  being  preferably  inter- 

3  posed." 

V  'This  claim  is  preceded  by  a  lengthy  ex- 
planation (too  lengthy  to  quote)  setting 
forth  the  properties  of  acetylene  and  its 
absorption  by  certain  liquids,  and  the  de- 
pendence of  the  amount  of  absorption  upon 
pressure,  and  the  use  of  such  properties  and 
pressure  for  storing  and  utilizing  the  gas. 
It  is  said:  "The  vessels  for  holding  the 
liquid  saturated  with  acetylene  must  be 
provided  with  a  cock  or  valve  from  which 
-the  gas  escapes  according  to  the  diminution 
of  pressure  which  occurs,  and  can  then  be 
used  for  the  customary  purposes."  And  an 
apparatus  is  described,  "with  whose  aid  the 
storing  process  can  be  carried  into  prac- 
-taee."  Care  is  taken  to  mention  "that  the 
process  is  in  no  way  limited  to  the  appa- 
ratus described  and  shown."  It  is  clear, 
-therefore,  that  the  process  and  the  described 
vessel  of  storage  are  separate,  and  that  the 
Invention  is  for  the  former.  An  apparatus 
was  mentioned  in  display  of  the  utility  of 
the  process.  See  Tilghman  v.  Proctor,  102 
U.  8.  707,  26  L.  ed.  270.  It  was  not  the  in- 
iention  to  claim  a  particular  form  of  device 
and  secure  a  patent  for  it. 

The  title  of  the  French  patent  is  "A 
System  of  Storing  Acetylene."  And  it  is 
said  that  the  object  of  the  "invention  is  a 
system  of  storing  acetylene  whereby  acety- 
lene to  be  used  for  any  purpose  whatso- 
ever, especially  for  lighting,  may  be  in- 
closed in  a  restricted  space  and  easily  trans- 
ported." 
A  description  of  the  process  is  given  and 

ihe  properties  of  the  gas  and  its  solvent 
which  make  the  law  of  the  process.  And  it 
is  said  the  solution  under  pressure  obtained 
by  the  means  described,  "or  by  any  other 
means,  is  placed  in  a  metal  recipient  (or 
a  glass  recipient,  like  seltzer  water  siphons)  I 
susceptible  of  resisting  the  pressure  em- 
ployed.    The  recipient  is  provided  with  a 


fanoet  and  the  neoessary  fittings  to  enable 
it  to  bo  connected,  either  directly  or  by 
means  of  an  expander,  with  the  apparatus 
of  consumption  at  the  house  of  the  oon- 


*  The  claims  were:  • 

"1.  For  the  storage  of  large  quantities 
of  acetylene  in  a  small  space,  the  applica- 
tion of  the  solubility  of  this  gas  in  certain 
liquids,  using  pressure  for  the  purpose  of 
increasing  the  amount  of  gas  dissolved  per 
unit  of  volume  of  the  liquid,  as  described 
above; 

"2.  For  the  purpose  of  effecting  the  solu- 
tion under  pressure  of  large  quantities  of 
acetylene  in  a  small  volume  of  liquid,  the 
use  of  methods  and  apparatus  employed  to 
cause  the  solution  under  pressure  of  other 
gases  in  other  liquids,  especially  of  car- 
bonic acid  in  water." 

There  were  oertificates  of  addition  to  the 
patent,  the  first  of  which  sets  forth  the  ad- 
vantage of  mixing  the  liquid  with  a  porous 
body  capable  of  absorbing  it.  "An  expedi- 
ent and  practical  form  of  accomplishing 
this"  is  set  forth  in  the  second  oertifioate. 
The  third  certificate  of  addition  connects 
the  patent  "with  a  safety  appliance  to  be 
adapted  especially  on  recipients  where  the 
acteylene  is  dissolved  in  an  appropriated 
liquid,  such  as  acetone,  according  to  the 
process  described  in"  the  patent. 

The  contention  is  that  the  patent  is  for 
a  "system,"  not  for  a  "process  or  method," 
and  that,  besides,  the  "  'r^sum^' "  or  claims 
of  the  first  patent  especially  refer  to  both 
"'method  and  apparatus,'"  and  that  "the 
certificates  of  addition,  especially  the  last 
two,  unquestionably  are  for  the  apparatus, 
namely,  the  gas  tank." 

We  think  the  contentions  are  untenable. 
The  distinction  between  system  and  method 
is  too  subtle,  and,  besides,  it  is  clear  that  ■ 
the  patentee  considered  the  words  as  mean- 
ing the  same  thing,  and  the  apparatus  re- 
ferred to  was  one,  it  was  said,  "employed 
to  cause  the  solution  under  pressure  of 
other  gases  in  other  liquids."  It  was  not 
the  apparatus  of  the  United  States  patent, 
though  having  some  features  the  same. 

But  it  is  contended  that  even  if  consid-M 
ered  as  a  "method"  patent,  "it  is  merely  for? 
the  method  of  operating  the^apparatus,  con-* 
stituting   the   function    of    the    apparatus, 
and,  therefore,  under  the  decision  of  this 
court,  is  for  the  same  invention."    And  this 
is  contended  to  be  established  by   Mosler 
Safe  ft  Lock  Co.  v.  Mosler,  B.  ft  Co.  127  U. 
S.  354,  3  L.  ed.  182,  8  Sup.  Ct.  Rep.  1148, 
and  by  a  ruling  of  the  Patent  Office  upon 
the  application  of  Claude  and  Hess  for  an 
"Improvement    in    a    Method    of    Storing 
Acetylene  Gas  for  Distribution,"   and  the 
acceptance  of  that  ruling  by  the  applicants. 
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The  Mo6ler  Case,  it  was  said  in  Miller 
T.  Eagle  Mfg.  Co.  151  U.  S.  186,  197,  38  L. 
ed.  121,  127,  14  Sup.  Ct.  Pvep.  310,  held 
"that  a  patent  having  issued  for  a  product, 
as  made  by  a  certain  process,  a  later  patent 
could  not  be  granted  for  the  process  which 
results  in  the  product."  The  process  was  a 
purely  mechanical  process,  and  the  ruling, 
it  would  seem,  must  be  confined  to  the  exact 
facts  of  the  case,  for  in  Miller  v.  Eagle 
Mfg.  Co.  it  was  said  that  "a  single  inven- 
tion may  include  both  the  machine  and  the 
manufacture  it  creates,  and  in  such  cases, 
if  the  inventions  are  really  separable,  the 
inventor  may  be  entitled  to  a  monopoly  of 
each."  And  Sewall  v.  Jones,  91  U.  S.  171, 
23  L.  ed.  275,  was  cited  for  the  purpose 
of  showing  that  there  might  be  a  patent  for 
the  process  and  one  for  the  product.  Mer- 
rill Y.  Yeomans,  94  U.  S.  568,  24  L.  ed. 
235,  was  also  cited  as  holding  that  "where 
a  patent  described  an  apparatus,  a  process, 
and  a  product,  and  the  claims  covered  only 
the  apparatus  and  the  process,  the  law  pro- 
vided a  remedy  by  a  surrender  of  the  pat- 
ent and  a  reissue,  for  the  purpose  of  em- 
bracing the  product." 

The  ruling  of  the  Commissioner  of  Pat- 
ents referred  to  above  is  as  follows: 

"It  was  common  long  prior  to  the  appel- 
lants' invention  to  force  under  pressure  into 
a  liquid  solvent  thereof  in  a  closed  vessel 
and  was  also  common  to  draw  off  gas  from 
a  holder  where  it  was  contained  under  pres- 
sure, though  an  opening,  the  effective  size 
fe*  of  which  was  directly  controlled  by  and 
S  proportionate  to  the  pressure  of  the  gas 
•  within  the  holder;  or,  in  other  words, 
through  a  pressure  regulator.  The  appel- 
lants were  therefore  not  the  inventors  of 
the  step  of  storing  gas,  as  set  forth,  nor 
of  the  step  of  permitting  gas  to  escape  from 
a  place  of  storage  in  the  manner  set  forth. 
Neither  of  these  steps  modifies  in  any  man- 
ner the  old  and  expected  effect  of  the  other; 
and  the  final  result  of  the  alleged  process, 
namely,  distributing  gas  at  a  uniform  pres- 
sure, is  the  same  as  that  produced  by  proc- 
esses old  in  the  art,  as  above  stated.  The 
appellants  have  therefore  not  invented  a 
new  and  patentable  process,  although,  as 
held  in  a  companion  case,  they  have  devised 
an  apparatus  by  which  the  old  process  of 
storing  gas  can  be  made  practically  and 
commercially  useful.  Claims  to  that  ap- 
paratus have  been  allowed,  and  it  is  be- 
lieved that  it  is  the  only  patentable  inven- 
tion disclosed  by  them. 

"It  appears,  further,  that  they  do  not 
cover  proper  methods,  but  merely  the  func- 
tions of  mechanism,  and  that  they  are  not 
patentable  in  view  of  the  decisions  in  Coch- 
rane V.  Deener,  94  U.  S.  780,  24  L.  ed.  139, 


and  Boyden  Power  Brake  Co.  v.  Westing- 
house,  83  Off.  Gaz.  1067.  Claim  3  clearly 
covers  several  independent  disconnected 
steps  which  do  not  go  to  make  up  a  pat- 
entable process." 

The  "companion  case"  referred  to  by  the 
Commissioner  is  the  patent  in  suit,  and  it 
will  be  observed  tliat  the  Commissioner  said 
it  was  for  an  apparatus  by  which  the  old 
process  of  storing  gas  could  be  made  prac- 
tically and  commercially  useful  and  that 
claims  to  it  had  been  allowed.  It  was^ 
therefore,  distinctly  a  patent  for  an  appa- 
ratus, while,  on  the  contrary,  all  the  foreign 
patents  are  explicitly  for  methods.  The 
devices  described  in  them  were  not  a  result 
of  the  operation  of  the  methods.  Some  re- 
ceptacle or  apparatus  was  necessary  to  be 
shown  to  produce  and  hold  the  solution  ofoo 
the  gas  and  the  liquid  employed  as  a  sol-J^ 
vent.  Something  else  was  necessary  forwthe* 
use  of  the  solution,  and  the  device  of  the 
United  States  patent  was  aimed  to  secure 
it.  It  is  distinct  from  the  method.  Whether 
it  has  patentable  novelty  is  another  ques- 
tion. And  a  serious  question  it  is.  The. 
solubility  of  acetylene  in  liquids,  especial- 
ly in  acetone,  is  availed  of  in  all  of  the 
patents,  United  States  and  foreign.  This 
cannot  be  denied, — indeed,  is  admitted, — and, 
as  we  have  seen,  there  are  devices  described 
in  the  foreign  patents  for  storing  the  solu- 
tion and  devices  indicated  for  its  use.  The 
similarities  and  differences  between  the 
patents  have  given  rise  to  a  diversity  of 
opinion  and  decision. 

The  circuit  court  of  appeals  for  the  sixth 
circuit  discerned  a  difference  between  the 
British  patent  and  that  in  suit,  and  con- 
sidered that  the  former  was  for  a  process 
and  the  latter  for  an  instrument  to  perform 
the  process,  and  therefore  the  two  were  not 
for  the  same  invention,  and  that  neces- 
sarily the  United  States  patent  did  not  ex- 
pire with  the  British  patent.  112  G.  C.  A. 
673,  192  Fed.  321. 

The  circuit  court  of  appeals  for  the 
seventh  circuit  expressed  a  contrary  view 
and  decided  that  the  British  patent  and  the 
patent  in  suit  were  for  substantially  the 
same  invention,  and  the  British  patent  hav- 
ing expired,  the  patent  in  suit  expired  with 
it.  The  decisions  had,  respectively,  the  sup- 
port of  Judge  Denison  (188  Fed.  89)  and 
Judge  Kohlsaat  (188  Fed.  85,  112  G.  G.  A. 
573,  192  Fed.  321). 

It  was  decided  in  the  circuit  court  for  the 
eastern  district  of  Wisconsin,  Judge  Quarles 
sitting,  that  the  device  of  the  patent  in 
suit  was  patentable  and  was  not  antici- 
pated by  anything  in  the  prior  art.  166 
Fed.  907;  see  also  181  Fed.  387. 

It  was  this  conflict  of  views  that  induced 
this  writ»  but  the  conflict  is  not  as  to  all 


Digitized  by 


Google 


191B. 


PORTER  T.  WILSON. 


n 


quesiionfl  in  the  ease.  If  tlie  decisions  of 
« the  trial  courts  may  be  in  opposition  on  in- 
^Tention  and  infringement  as  well  as  on  the 
^  effect  of  the*  foreign  patents,  such  conflict 
eannot  be  asserted  of  the  opinions  of  the 
circuit  courts  of  appeal.  That  of  the  eighth 
circuit — and  to  which  this  writ  is  direct- 
ed— ^refrained  from  a  decision  on  the  merits, 
and  oensidered  only  the  propriety  of  the 
discretion  exercised  by  the  trial  court  in 
granting  a  preliminary  injunction;  and,  re- 
viewing the  expression  of  judicial  opinion, 
decided  that  the  court  was  justified  in 
making  the  order.  The  court  of  appeals 
went  no  farther,  as  we  have  seen,  and  we 
are  disposed  to  a  like  limitation.  The  ques- 
tions are  seriously  disputable,  as  the  differ- 
ence in  decision  indicates,  and  we  think 
we  should  follow  the  circuit  court  of  ap- 
peals and  imitate  the  example  of  Leeds  & 
0.  Go.  y.  Victor  Talking  Mach.  Co.  213  U. 
S.  301,  311,  312,  53  L.  ed.  805,  809,  810, 
29  Sup.  Ct.  Rep.  495.  We  have  not  the 
aid — and  its  value  in  inestimable — of  the 
judgment  of  the  trial  court  or  of  the  cir- 
^euit  court  of  appeals,  but  must  consider 
the  question  upon  conflicting  allegations 
«nd  affidavits.  The  better  course,  therefore. 
Is  to  reserve  all  questions  except  that  of 
the  identity  of  the  patent  in  suit  with  the 
foreign  patents,  and  its  termination  by  their 
-expiration,  and,  with  that  reservation,  we 
decide  only  that  there  was  no  abuse  of  dis- 
cretion in  granting  and  sustaining  the 
•«rder  of  injunction* 
Affirmed* 


•<ta$  U.  8.  170) 

NELLIE  PORTER,  Plff.  In  Err., 

V. 

OLLIE  A.  WILSON,  Charles  W.  Wilson, 
Omer  A.  Gamer,  and  W.  M.  Jackson. 

<JowBrriTunoNAL  Law  ^=s>206,  314— Privi- 
leges AND  Immunities— Due  Process  of 
Law  —  Sustaining  Demurrer  to  Bvi- 

DSNCB. 

1.  The  sustaining  of  a  demurrer  to  the 
evidence  and  the  entrv  of  a  decree  for  de- 
fendant in  a  suit  tried  without  a  jury  can- 
not be  said  to  abridge  the  plaintiff's  privi- 
leges and  immunities,  nor  to  take  her  prop- 
erty without  due  process  of  law,  contrary 
to  U.  S.  Const.,  14th  Amend.,  because  of 
the  declaration  in  Okla.  Rev.  Laws,  §  5039, 
that  "the  provisions  of  this  article  respect- 
ing trials  by  jury  apply  so  far  as  they  are 
in  their  nature  applicable  to  trials  by  the 
court,"  where  the  Oklahoma  supreme  court, 
in  affirming  such  decree,  decided  that  the 
trial  court  "did  not  render  its  judgment 
alone  upon  the  demurrer  to  the  evidence, 
but,  after  a  consideration  of  the  proof  sub- 
mitted by  plaintiff,  made  its  findings  of 
fact,  thereby  necessarily  weighing  the  plain- 
tiff's testimony,"  and  pointed  out  that  "even 
-though  it  were  conceded  that  technical  er- 


ror was  committed,  the  substantial  rights 
of  the  plaintiff  were  not  affected,"  adding 
that  it  was  required  by  statutes  and  its 
own  decisions  to  disregard  errors  or  de- 
fects which  did  not  affect  the  substantial 
rights  of  the  parties. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Gent  Dig.  H  €25-648.  934;  Dec.  Dig.  «s» 
206,  314.] 

Indians  ^:s»18  —  Indian  Allotuntb  — 
Descent— Legitimacy. 

2.  Rights  of  inheritance  as  to  Creek 
lands  in  the  Indian  Territory  were  not  af- 
fected bv  the  enactment  of  the  act  of  Feb- 
ruary 28,  1891  (26  Stat  at  L.  795,  chap. 
888,  f  6,  Comp.  Stat  1913,  §  4222),  which 
amended  the  general  allotment  act  of  Feb- 
ruary 8,  1887  (24  SUt  at  L.  388,  chap. 
119,  Comp.  Stat  1913,  f  4195  et  seq.),  by  pro- 
viding that  "for  the  purpose  of  determining 
the  descent  of  land'to  the  heirs  of  any  de- 
ceased Indian"  under  the  provisions  of  §  ft 
of  said  act  of  February  8,  1887,  the  issue 
of  Indians  cohabiting  as  husband  and  wife 
"according  to  the  custom  and  manner  of 
Indian  life"  shall  be  "taken  and  deemed  to 
be  legitimate  issue  of  the  Indians  so  living 
together,  and  every  Indian  child,  otherwise 
illegitimate,  shall,  for  such  purposes,  be 
taken  and  deemed  to  be  the  legitimate  is- 
sue of  the  father  of  such  child,"  since  by 
S  8  of  the  earlier  act  the  territory  occupied 
by  the  Creeks  in  the  Indian  Territory  was 
expressly  excepted  from  the  provisions  of 
that  aot. 

[Ed.  Note.— For  other  cases,  see  Indiana.  Cent 
Dig.  i  49;   Dec  Dig.  «s»18.1 

[No.  68.] 

Submitted  November  6,  1915.    Decided  No- 
vember 29,  1915. 

IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
of  Hughes  County,  in  that  state,  in  favor 
of  defendants  in  a  suit  to  quiet  title.  Af- 
firmed. 

See  same  case  below,  89  Okla.  500,  135 
Pac.  732. 

The  facts  are  stated  in  the  opinion. 

Messrs.  IjcwIs  O.  Ijawson  and  Frank  K 
Montgomery  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the  opin* 
ion  of  the  court: 

Suit  to  quiet  title,  brought  in  the  district  h 
court  of  Hughes  county,  state  of  Oklahoma,  h 
and  in  whick^plaintiff  in  error  was  plaintiff* 
and  defendants  in  error  defendants,  and  we 
shall  so  designate  them. 

The  case  concerns  the  inheritance  of  an 
allotment  to  one  Ben  Porter,  a  Creek  citi- 
zen and  member  of  the  tribe  of  the  Creek 
Nation.  Plaintiff  contends  that  she  is  the 
daughter  and  only  child  of  Porter  and  Jen- 
nie McGilbra,  whom  he  married,  it  is  as- 
serted, in  1893,  and  with  whom  he  after- 
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wards  resided  for  one  and  one-half  years  as 
hnsband  in  accordance  with  the  usages  and 
enstoms  of  the  Creek  Nation.  He  subse- 
quently separated  from  her,  it  is  alleged, 
but  never  got  a  divorce  from  her,  and  that 
therefore  they  remained  husband  and  wife 
until  the  time  of  his  death,  which  occurred 
about  November  23,  1006;  he  dying  intes- 
tate, and  being  seised  of  the  lands  in  con- 
troversy at  that  time,  plaintiff,  Nellie  Por- 
ter, became  entitled  in  fee  simple  to  all  of 
them. 

It  is  averred  that  after  Porter's  separa- 
tion from  his  wife  he  "took  up"  with  an- 
other woman  by  the  name  of  Lena  Canard, 
who,  after  the  death  of  Porter,  married 
one  William  Freeman;  that  Porter  left 
surviving  him  one  Sam  Porter,  a  half 
brother,  a  Seminole  Indian  and  so  enrolled, 
and  one  Nannie  Broadnax,  a  half  sister. 
From  this  brother  and  sister  and  Mrs.  Free- 
man the  defendants  in  error  derive  their 
title. 

Defendants  deny  the  marriage  of  Porter 
and  Jennie  McGilbra,  or  that  plaintiff  was 
his  child  or  in  any  way  related  to  him, 
and  aver  that  their  grantors  "were  the  sole 
and  exclusive  heirs  of  Porter,  and  as  such 
inherited  the  lands  from  him." 

The  judgment  recites  that  the  cause  com- 
ing on,  upon  hearing  upon  the  pleadings 
and  upon  evidence  offered  on  the  part  of  the 
plaintiff,  and  upon  the  plaintiff  resting  her 
cause  with  the  court  upon  the  evidence 
offered,  the  defendants  demurred  to  the  evi- 
dence and  the  court  sustained  the  demurrer, 
e^and  found  "that  the  alleged  marital  rela- 
^tion  between  Ben  Porter  and  Jennie  Mc- 
*  Gilbra  was* not  established  by  the  proof 
and  did  not  exist,  either  by  reason  of  cus- 
toms or  the  laws  of  the  Creek  Nation;  that 
the  relation  was  illicit;  that  the  plaintiff, 
Nellie  Porter,  was  the  illegitimate  child 
of  this  illicit  relation."  The  court  entered 
a  decree  dismissing  plaintiff's  bill  and  for- 
ever quieting  the  title  of  defendants  against 
plaintiff.  The  decree  was  affirmed  by  the 
supreme  court. 

The  supreme  court  sustained  the  action 
of  tiie  trial  court  in  rendering  judgment 
upon  the  evidence,  saying:  "It  is  obvious 
from  the  record  that  the  court  passed  upon 
the  entire  case,"  and  that  "it  would  be  too 
subtle  a  refinement  to  say  that  the  court 
should  have  overruled  the  demurrer  and 
thereupon,  on  the  same  evidence,  have  found 
for  the  defendant ;  otherwise  a  reversal  must 
follow."  And  further:  "Ultimately  plain- 
tiff's right  to  recover  involved  a  question 
of  fact  for  the  court's  determination.  That 
the  court  did  consider  the  testimony  and  de- 
termine the  insufficiency  is  clearly  estab- 
lished from  the  language  of  the  journal 
entry.    The  burden  of  proof  rested  upon  the 


plaintiff  to  prove,  not  only  the  Indian  cus- 
toms of  the  Creek  Nation  pertaining  to  mar- 
riage, but  to  establish  her  rights  there- 
under. There  was  more  or  less  conflict  in 
the  testimony  of  plaintiff's  witnesses,  from 
which  different  conclusions  might  be  drawn, 
and  there  being  testimony  reasonably  tend- 
ing to  support  the  judgment  of  the  court, 
the  same  will  not  be  weighed  by  this  court 
to  ascertain  whether  the  court's  decision  is 
against  the  preponderance  of  the  testi- 
mony." [39  Okla.  607,  136  Pac.  732.]  For 
which  conclusion  the  court  cited  a  number 
of  Oklahoma  cases. 

Against  the  action  of  the  trial  court  and 
its  affirmance  by  the  supreme  court  it  is 
contended  that  the  Constitution  of  the  state 
and  the  14th  Amendment  have  been  violated 
in  that  the  plaintiff's  privileges  and  Im- 
munities have  been  abridged  and  her  prop- 
erty taken  without  due  process  of  law.  The 
fotmdation  of  the  contention  is  §  6039  of  » 
the  Revised  Laws  of  Oklahoma.  It  provides  ^4 
»that  "the  provisions  of  this  article  respect-  * 
ing  trials  by  jury  apply,  so  far  as  they  are 
in  their  nature  applicable,  to  trials  by  the 
court."  The  argument  is  that  under  that 
section  "a  citizen  of  the  said  state  and  of 
the  United  States  is  entitled  to  the  same 
protection  and  enforcement  of  the  law,  on  a 
demurrer  to  the  evidence  where  their  causes 
of  action  are  tried  by  the  court,  as  when 
tried  to  a  jury."  And,  it  is  further  argued, 
if  there  be  any  evidence,  "conflicting  evi- 
dence cannot  be  weighed  or  considered  by 
the  court,"  and  the  demurrer  should  have 
been  overruled.  These  contentions  are  a^ 
tempted  to  be  supported  by  citation  of  many 
cases  and  elaborate  comment  made  upon 
them  to  sustain  the  assertion  "that  a  d^ 
murrer  to  the  evidence  presents  a  proposi- 
tion of  law,  and  not  of  fact;  and  that  con- 
flicting evidence  in  the  case  is  not  to  be 
considered,  if  there  be  evidence  even  tend- 
ing to  support  the  claims  of  the  demurree."^ 

The  contention  is  difficult  to  handle.  It- 
seems  to  confound  so  completely  the  pur- 
pose and  various  qualities  of  evidence  and 
the  functions  of  a  court. 

Whether,  however,  there  be  a  technical 
difference  between  the  final  submission  of 
a  case  to  the  court  and  its  submission  upon 
a  demurrer  to  the  evidence  we  need  noi 
dwell  upon.  The  difference  has  been  made 
unimportant,  indeed,  removed  from  the 
present  case,  by  the  decision  of  the  supreme- 
court.  The  court  decided,  as  we  have  seen, 
that  the  trial  court  "did  not  render  its 
judgment  alone  upon  the  demurrer  to  the 
evidence,  but,  after  a  consideration  of  the 
proof  submitted  by  plaintiff,  made  its  find- 
ings of  fact,  thereby  necessarily  weighings 
the  plaintiff's  testimony  for  the  purpose  of 
determining   the   rights   of   the    respective- 


Digitized  by 


Google 


!•!& 


PORTER  T.  WILSON. 


parties  to  a  reoorery."  And  the  eonrt 
pointed  out  that  "even  though  it  were 
conceded  that  technical  error  was  com- 
mitted, the  substantial  rights  of  the  plain- 
tiff were  not  affected,  as  she  had  introduced 
fe^her  evidence  and  rested  her  case.  She  was 
•  not  caused  to  change* her  position,  nor  did 
she  suffer  any  disadvantsge  in  the  proce- 
dure adopted."  The  court  added  that  it  was 
required  by  the  statutes  of  the  state  and 
its  decisions  to  disregard  errors  or  defects 
in  the  pleadings  or  proceedings  which  did 
not  affect  the  substantial  rights  of  the 
parties. 

It  is  manifest,  therefore,  that  the  action 
of  the  trial  court  was  in  full  exercise  of  the 
power  intrusted  to  it  under  the  laws  of 
the  state,  and  the  contention  of  plaintiff 
that  the  Constitution  of  the  United  States 
is  violated  is  untenable.  We,  of  course, 
accept  the  the  decision  of  the  supreme  court 
of  the  state  that  the  state  Constitution  is 
not  violated. 

The  next  contention  of  plaintiff  is  that 
she  inherited  the  lands  by  virtue  of  §  5 
of  the  act  of  Congress  of  February  28, 
1891  (26  Stat,  at  L.  794,  chap.  383,  Comp. 
Stat.  1913,  §  4222),  which  amended  the 
general  allotment  act  of  February  8,  1887 
(24  Stat,  at  L.  388,  chap.  119,  Comp.  Stat. 
1913,  §  4206).  By  this  section  it  is  pro- 
vided "that  for  the  purpose  of  determining 
tbe  descent  of  land  to  the  heirs  of  any  de- 
ceased Indian  under  the  provisions  of  the 
fifth  section  of  said  act"  of  February  8, 
1887,  the  issue  of  Indians  cohabiting  as  hus- 
Imnd  and  wife  "according  to  the  custom 
and  manner  of  Indian  life"  shall  be  "taken 
and  deemed  to  be  the  legitimate  issue  of 
the  Indians  so  living  together,  and  every 
Indian  child,  otherwise  illegitimate,  shall, 
lor  such  purpose,  be  taken  and  deoned  to 


be  the  Intimate  Iflsas  of  the  fttther  of  such 

child." 

But  by  t  8  of  the  act  of  February  8,. 
1887,  "the  territory  occupied  by  the  .  .  • 
Creeks  ...  in  the  Indian  Territory"^ 
was  expressly  excepted  from  the  provisions 
of  that  act.  It  was  hence  concluded  by  the 
supreme  court  of  the  state  that  §  6  of  the 
act  of  1891,  supra,  "was  without  effect  upon 
the  right  of  inheritance,  as  to  the  Creek 
Indians  in  the  Indian  Territory." 

Plaintiff  attacks  this  conclusion  by  cit- 
ing §  38  of  the  act  of  May  2, 1890  (26  SUt. 
at  L.  81,  98,  chap.  182),  which  organized^ 
the   territory   of   Oklahoma.      It    provides^ 
"that  all* marriages  heretofore  contracted T 
imder  the  laws  or  tribal  customs  of  any  In- 
dian   Nation   now    located   in   the   Indian 
Territory,  are  hereby  declared  valid  and  the 
issue  of  such  marriages  shall  be  deemed 
legitimate  and  entitled  to  all  inheritances 
of  property  or  other  rights,  the  same  as  in 
the  case  of  the  issue  of  other  forms  of  law- 
ful marriage.    .    .    ." 

It  will  be  observed  that  the  asserted  mar- 
riage between  Porter  and  the  mother  of 
plaintiff  took  place  in  1893;  that  is,  sub- 
sequent to  the  act  of  1890,  organizing  the 
territory  of  Oklahoma,  and  therefore  was 
not  a  marriage  within  the  meaning  of  S  38, 
theretofore  contracted,  and  therefore  plain- 
tiff's reliance  must  be  upon  the  provision^ 
before  stated,  in  §  5  of  the  act  of  1891. 
As  that  section  was  expressly  restricted  ta 
lands  allotted  under  §  5  of  the  act  of  1887, 
and  as  the  lands  occupied  by  the  Creeks 
in  the  Indian  Territory  could  not  be  and 
were  not  allotted  imder  the  latter  section, 
it  follows  that  the  provision  relied  upon 
had  no  application  to  the  lands  here  la 
question,  they  being  part  of  the  territoix 
so  occupied  by  the  Creeks. 

Judgment  afflrmed* 
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MELLON  COMPANY,  PIflf.  in  Err., 

V. 

CHARLES  McCAFFERTY,  as  County 
Treasurer,  et  al. 

G0UBT8  «=>391— ESbbob  to  State  Ooubt— 
Decision  on  Non -Federal  Ground. 
A  decree  of  the  highest  court  of  a 
state  which  afi^med  a  decree  below,  dis- 
missing on  demurrer  the  bill  in  a  suit  to 
enjoin  the  collection  of  taxes,  rests  upon 
an  independent  state  ground  broad  enough 
to  sustain  it  wholly  irrespective  of  the  Fed- 
eral rights  asserted  under  U.  S.  Const.,  14th 
Amend.,  and  therefore  is  not  within  the 
appellate   jurisdiction  of   the   Federal   Su- 

Sreme  Court,  where  both  the  state  courts 
eld  that  the  bill  stated  no  equity  because 
it  failed  to  allege  that  resort  had  been  had 
to  adequate  administrative  remedies  pro- 
vided by  the  state  laws  for  the  collection 
of  the  assessment,  although  some  of  such 
remedies  may  have  been  wrongfully  decided 
to  be  available. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  9S  1045.  1092;    Dec.  Dig.  ^=s>391.] 

[No.  27.1 

Submitted  October  22,  1915.     Decided  No- 
vember 29,  1915. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
of  Oklahoma  County,  in  that  state,  dismiss- 
ing on  demurrer  the  bill  in  a  suit  to  enjoin 
the  collection  of  taxes.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below,  88  Okla.  534,  185 
Pac.  278. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  A.  Ijedbetter,  H.  L.  Stuart, 
and  R.  R.  Bell  for  plaintiff  in  error. 

Messrs.  Charles  J.  Kappler,  John  Em- 
bry,  and  Sam  Hooker  for  defendants  in  er- 
^ror. 

CO 

•   •Mr.   Chief  Justice   White  delivered  the 
opinion  of  the  court: 

The  court  below  affirmed  a  decree  of  the 
trial  court,  dismissing  a  bill  filed  by  the 
plaintiff  in  error  to  enjoin  the  collection  of 
state,  county,  and  city  taxes  assessed  against 
it  for  the  year  1910.  38  Okla.  534,  135 
Pac  278.  The  ground  for  relief  allied  was 
that  the  assessment  had  been  unlawfully 
made  as  the  result  of  an  agreement  between 
the  city  assessor  and  the  county  board  of 
equalization,  with  the  approval  of  the  state 
auditor,  that  the  property  of  all  corpora- 
tions should  be  assessed  at  its  true  cash 
value  while  that  of  all  individuals  should 
be  assessed  at  only  60  per  cent  of  its  cash 
value.  The  bill  alleged  that  the  result  of 
the  assessments  so  made  was  to  give  rise 
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to  make  the  assessment  illegal  under  the 
state  Constitution  and  laws,  and  also  to 
cause  it  to  be  repugnant  to  the  equal  pro- 
tection and  due  process  clauses  of  the  14th 
Amendment.  The  action  of  both  the  courts 
was  taken  in  disposing  of  a  general  de- 
murrer to  the  bill,  and  both  held  that  the 
bill  stated  no  equity  because  it  failed  to 
allege  that  adequate  administrative  reme- 
dies which  were  provided  by  the  state  law 
for  the  correction  of  the  wrongful  valua- 
tion complained  of  had  been  resorted  to. 

As  it  is  not  disputed,  and,  indeed,  is, 
from  a  twofold  view,  indisputable,  that  the 
action  of  the  court  below  was  right  if  the 
premise  upon  which  its  ruling  was  based 
be  accepted,  that  is,  the  existence  of  ample 
and  efficient  administrative  remedies  under 
the  state  law  and  the  failure  to  resort  to 
them  (Prentis  v.  Atlantic  Coast  Line  Co. 
211  U.  S.  210,  53  L.  ed.  150,  29  Sup.  Ct. 
Rep.  67;  Johnson  v.  Wells,  F.  &  Co.  this 
day  decided  [239  U.  S.  234,  60  L.  ed.  — ,  36 
Sup.  Ct  Rep.  621),  it  follows  that  we  are 
without  jurisdiction,  since,  under  that  hy- 
pothesis, the  decree  below  would  rest  upon 
an  independent  state  ground  broad  enough  1, 
to  sustain  it,  irrespective  of  the  questions  of  S 
Federal  right  asserted.  'But  it  is  urged* 
that  plain  error  was  conunitted  by  the 
court  below  in  its  ruling  as  to  the  state 
law,  since  some  of  the  remedies  under  that 
law  which  it  was  held  should  have  been  re- 
sorted to  for  the  purpose  of  correcting  the 
assessment  complained  of  were  not  so  avail- 
able. Although  the  error  thus  complained 
of  manifestly  concerns  a  state  question,  the 
argument  insists  that  we  have  jurtsdietion 
to  consider  and  correct  it,  since  the  right 
to  do  so  is  inseparable  from  the  duty  to 
give  effect  to  the  Constitution.  We  are  of 
opinion,  however,  that  if,  for  the  sake  of 
the  argument,  the  proposition  be  conceded, 
and  every  remedy  which  it  insists  vras 
wrongfully  decided  to  be  available  be,  upon 
the  hypothesis  stated,  put  out  of  view  and 
treated  as  not  existing,  nevertheless  there 
remain  remedies  provided  by  the  state  law 
embraced  by  the  ruling  below  which  would 
cause  that  ruling  to  rest  upon  independent 
state  groimds  broad  enough  to  sustain  it 
irrespective  of  the  Federal  rights  relied 
upon.  The  merest  outline  of  the  assessment 
laws  of  the  state  will  make  the  grounds  of 
this  conclusion  clear. 

Situated  in  a  municipality,  the  city  as- 
sessor was  the  officer  primarily  charged 
with  the  duty  of  assessing  the  property  in 
question,  and  that  officer,  in  conjunction 
with  the  mayor  or  president  of  the  board  of 
trustees  and  the  city  clerk,  composed  a  city 
board  of  equalization  with  ample  powers 
to  redress  all  individual  wrong  complained 
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thoritj  to  take  steps  generally  to  equalize 
assessments.  Comp.  Laws  lOOD,  §  7616. 
From  the  adverse  action  of  this  board  upon 
complaint  made  a  right  of  appeal  existed 
to  the  county  board  of  equalization,  com- 
posed of  a  majority  of  the  county  commis- 
sioners. The  powers  of  such  board  were 
also  ample  to  redress  any  grievance  com- 
plained of.  Comp.  Laws  1009,  §  7617.  In 
addition  there  was  a  state  board  of  equal- 
QQization  having  general  authority  to  correct 
JJ  inequalities  between  counties;  in  other 
*  word^*ito  redress  wrongs  which  were  more 
extensive  in  character  than  those  arising 
from  the  complaint  of  individuals  as  to 
their  particular  assessments.     Comp.  Laws 

1909,  §  7620.  From  the  action  of  neither 
of  these  administrative  bodies  was  there 
any  method  of  review  given  prior  to  1910. 
In  that  year  the  statutes  were  re-enacted, 
the  principal  change  being  a  right  given 
to  review  the  action  of  the  county  board 
by  the  county  court,  and  that  of  the  state 
board  by  the  supreme  court.  Chap.  73,  Ses- 
sion Laws  of  1910,  p.  148,  and  chap.  87, 
id.  p.  173.  The  error  of  state  law  which 
it  is  insisted  was  committed  by  the  court 
was  the  ruling  that  the  law  of  1910  was  in 
effect  for  the  purpose  of  the  prosecution 
of  an  appeal  as  to  the  assessment  in  ques- 
tion from  the  county  board  of  equalization 
to  the  county  court,  when  in  fact  such  rem- 
edy could  not  have  been  pursued,  because, 
when  the  law  of  1910  went  into  effect,  the 
county  board  had  completed  its  work  under 
the  assessment  for  1910  and  had  adjourned 
line  die.  But  conceding  this  to  be  true, 
the  court  below  ruled  that  under  the  act  of 

1910,  in  view  of  the  character  of  the  wrong 
complained  of  as  to  the  particular  assess- 
ment in  question,  there  was  power  vested 
in  the  state  board  of  equalization  to  hear 
complaint  concerning  it,  and  hence  the  duty 
to  invoke  its  action,  and,  if  it  was  adverse, 
to  appeal  from  that  body  to  the  supreme 
court  of  the  state, — ^a  right  which  could  have 
been  availed  of,  as  there  is  no  contention 
that  there  was  not  ample  opportunity  to  so 
do  after  the  act  of  1910  was  enacted  and 
went  into  effect.  Moreover,  a  like  situation 
arises  from  the  ruling  below  to  the  effect 
that  it  was  the  duty,  irrespective  of  the  re- 
enacting  act  of  1910,  under  the  original 
law,  to  have  complained  of  the  assessment 
to  the  city  board,  and  to  have  appealed 
from  its  adverse  action  to  tbe  county  board 
of  equalization.  To  avoid  this  difficulty 
in  the  argument  it  is  insisted  that  a  resort 

^  to  these  remedies  was  not  required  because 

Kthey  would  have  been  unavailing,  in  view 

•  of  the  natures  of  the  wrong  complained  of. 

But  the   duty   to   resort  to   the   adequate 

remedies  provided  could  not  be  escaped  by 

assuming  that  if  they  had  been  resorted  to. 


the  wrong  complained  of  would  not  have 
been  rectified. 

As  it  follows  that,  under  any  possible 
view  of  the  case,  the  judgment  below  rested 
upon  propositions  of  state  law  adequate  to 
sustain  it,  wholly  irrespective  of  the  Fed- 
eral right  relied  upon,  it  results  that  we 
have  ifo  power  to  review,  and  the  writ  of 
error  must  be  dismissed  for  want  of  juris- 
diction. 

And  it  is  so  ordered. 


(2S9  U.  9.  139) 
CHIENG  AH  SUI,  Appt., 

V. 

HENRY  B.  McCOY,   Insular  Collector  of 
Customs  of  the  Philippine  Islands. 

Aliens  ^=»32  —  Ohinese  Exclusion  — 
Power  of  Insulab  Collectob. 

1.  The  general  supervisory  authority 
of  the  insular  collector  of  customs  over 
the  enforcement  in  the  Philippine  Islands 
of  the  Federal  immigration  and  Chinese  ex- 
clusion acts  was  not  exceeded  by  his  action 
in  giving  to  the  board  of  special  inquiry 
provided  for  by  the  immigration  acts  the 
power  primarily  to  determine,  subject  to  his 
review,  the  right  of  persons  to  enter  the 
Philippine  Islands  imder  the  Chinese  ex- 
clusion acts. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  §9  84,  92-95;    Dec.  Dig.  ^=»32.] 

Constitutional  Law  ^=»314— Dub  Pbo- 
CESS  OF  Law— Notice  and  Hbabino  — 
Chinese  Exclusion. 

2.  A  Chinaman  refused  entry  into  the 
Philippine  Islands  has  no  ground  for  claim- 
ing that  he  was  not  given  the  hearing  which 
is  essential  to  afford  the  due  process  of  law 
secured  in  those  islands  by  the  act  of  July 
1,  1902  (32  Stat,  at  L.  691,  chap.  1369, 
Comp.  Stat.  1913,  §  3804),  where  the  board 
of  special  inquiry  reached  its  decision  ad« 
verse  to  his  right  to  land  after  a  hearing, 
and  twice  reheard  the  case  with  the  same 
result,  and  its  last  decision  was  affirmed  by 
the  insular  collector,  and  was  upheld  by 
the  Philippine  supreme  court  on  habeas 
corpus^ 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  i  934;    Deo.  Dig.  «=s»314.] 

[No.  64.] 

Submitted  November  1,  1916.    Decided  No* 
yember  29,  1916. 

APPEAL  from  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  decree 
which  reversed  an  order  of  the  Court  of 
First  Instance  of  the  City  of  Manila,  re- 
leasing on  habeas  corpus  a  Chinaman  held 
in  custody  subject  to  deportation.  Af- 
firmed. 

See  same  case  below,  22  Philippine,  361* 
The  facts  are  stated  in  the  opinion. 
Mr.  Clement  L.  Boiiy^  for  appellant 
Mr.  S.  T.  Ansell  for  appellee. 
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»  *Mr.  Chief  Justice  White  delivered  the 
•pinion  of  the  court: 

Chieng  Ah  Soon,  a  Chinese  merchant 
residing  in  Manila,  proposing  to  go  to 
China,  took  a  certificate  which  was  suscepti- 
ble of  being  used  to  identify  him  for  the 
purpose  of  re-entry  in  case  of  his  return. 
About  a  year  afterward,  July  19,  llflO,  Ah 
Soon  returned,  accompanied  by  two  persons 
asserted  to  be  his  minor  sons,  one  Ah  Luy, 
said  to  be  twenty,  and  the  other.  Ah  Sui, 
to  be  sixteen  years  of  age.  His  right  to 
land  was  at  once  conceded,  but  the  right  of 
the  two  others  being  questioned,  the  insular 
collector  referred  the  matter  for  inquiry 
and  report  to  a  board  which  was  charged 
with  the. duty  of  considering  such  question. 
At  once  this  board  heard  the  testimony 
offered  to  prove  the  right  to  admission  and 
concluded  that  Ah  Luy  had  established 
such  right,  but  that  Ah  Sui  had  not.  An 
appeal  was  prosecuted  to  the  collector, 
but  before  the  matter  was  decided  by  him 
on  the  merits  a  rehearing  was  granted, 
presumably  by  the  board,  and  it  again 
heard  the  matter  on  July  23,  1910.  At 
the  rehearing  additional  testimony  was 
offered  by  Ah  Sui,  but  after  re-examination 
p4  0f  the  matter  and  considering  such  testi- 
2  mony,  the  board  adhered  to  its  former  con- 
*  elusion.  An  appeal  was  taken*  to  the  col- 
lector, and  once  more  before  it  was  de- 
cided a  second  rehearing  was  allowed,  and 
on  the  10th  of  August,  1910,  after  hearing 
additional  testimony,  the  original  order  was 
again  reaffirmed.  This  last  decision  was 
on  September  3d,  1910,  affirmed  on  appeal 
by  the  insular  collector,  and  on  September 
15th  an  application  for  rehearing  was  re- 
fused and  Ah  Sui  remained,  therefore,  in 
the  custody  of  the  collector  for  deportation. 
At  once  he  applied  for  habeas  corpus 
to  the  court  of  first  instance  of  the  city 
of  Manila,  asserting  the  illegality  of  his 
detention  for  deportation  and  his  right  to 
land  as  a  minor  son  of  Ah  Soon,  on  the 
following  grounds:  (a)  An  entire  want 
of  power  in  the  insular  collector  to  have  re- 
ferred the  right  to  land  to  the  board  of 
inquiry,  and  the  resulting  absolutely  void 
character  of  the  proceedings,  whether  ap- 
pellate or  otherwise,  taken  thereimder;  (b) 
Even  upon  the  assumption  of  existence  of 
power,  the  absolutely  void  character  of  the 
action  of  the  board  and  the  collector  be- 
cause of  the  entire  disregard  by  both  of  the 
testimony  establishing  the  paternity  of  Ah 
Soon  and  the  resulting  right  of  Ah  Sui 
to  land.  Although  ruling  against  the  as- 
sertion of  want  of  power,  the  trial  court 
yet  granted  the  writ  of  habeas  corpus  and 
directed  the  release  of  the  applicant  on  the 
ground  of  a  gross  abuse  of  discretion  by 


the  board  and  the  collector  In  refusing  to 
give  effect  to  the  testimony  showing  the 
right  to  enter,  although  there  was  nothing 
in  the  proof  tending  to  the  contrary.  On 
appeal,  the  court  below,  after  reviewing 
the  testimony,  held  that  there  was  no 
ground  to  support  the  conclusion  reached 
by  the  trial  court  of  arbitrary  action  and 
abuse  of  discretion  by  the  board  and  the 
collector  in  passing  upon  the  right  to  land, 
and  therefore  reversed  the  order  releasing 
Ah  Sui,  thus  leaving  him  in  custody,  sub- 
ject to  deportation.    22  Philippine,  361. 

Our  jurisdiction  is  invoked,  first,  upon^ 
the  theory  that  the  construction  of  statutes^ 
of  the  United  States  ia«necessarily  involved* 
in  the  assertion  of  the  want  of  all  au- 
thority of  the  insular  collector  of  customs 
to  have  appointed  the  board  which  primari- 
ly determined  the  right  to  admission,  and 
second,  an  assumed  violation  of  the  due 
process  of  law  secured  in  the  Philippine 
Islands  by  act  of  Congress,  arising  from 
the  action  taken  below  because  of  its  as- 
serted arbitrary  character,  caused  by  the 
alleged  absolute  disregard  of  the  testimony 
establishing  the  right  to  enter,  and  the 
absence  of  any  testimony  to  the  contrary. 
We  come  to  dispose  of  these  contentions 
separately. 

1.  That  the  immigration  and  Chinese 
exclusion  laws  of  the  United  States  have 
been  by  act  of  Congress  carried  to  the 
Philippine  Islands  and  authorized  to  be 
there  put  into  effect  under  appropriate  leg* 
islation  by  the  insular  government  is  not 
disputed.  That  such  government  has  put 
such  laws  into  effect,  and  in  doing  so  has 
in  express  terms  conferred  the  general 
supervisory  authority  required  for  that  pur- 
pose to  be  exerted  upon  the  insular  col- 
lector of  customs,  is  also  not  disputed. 
And  that  such  officer,  under  that  authority, 
has  provided  for  a  board  of  examiners 
primarily  to  determine,  subject  to  his  re- 
view, questions  arising  under  the  immigra* 
tion  and  Chinese  exclusion  laws,  is  also 
not  disputed.  The  contention  Is  baeed  upon 
the  supposed  repugnancy  to  the  act  of 
Congress  caused  by  the  action  of  the  col- 
lector in  giving  to  such  board  primary  au- 
thority to  examine  under  the  Chinese  ex- 
clusion acts.  The  argument  is  that  al- 
though, under  the  immigration  acts,  provi- 
sion is  made  for  a  board  of  examiners, 
no  such  provision  is  found  in  the  Chinese 
exclusion  acts,  since  under  the  latter,  al- 
though an  examination  is  provided  for, 
it  is  left  to  be  conducted  under  rules 
and  regulations  adopted  by  the  appro- 
priate authority,  and  in  the  exercise  of 
that  power  in  the  United  States,  exam- 
ining agents^  and  not  an  examining  board 
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or  boards,  are  provided  for  by  the  regula- 

^  tiona.     Upon  this,  and  this  alone,  is  the 

2  conclusion    rested   that   the   making   of   a 

*  primary  •examination   under  the  exclusion 

acts  by  a  board  was  in  conflict  with  the 

United  States  statutes. 

The  extremity  of  the  argument  is  well 
illustrated  by  considering  the  extent  of  the 
administrative  power  conferred  by  the  in- 
sular government  upon  the  collector  in  dele- 
gating to  him  the  authority  to  enforce  the 
Chinese  exclusion  acts,  since  by  §  1  of  act 
No.  702  of  the  Philippine  Commission, 
enacted  March  17,  1003,  it  is  provided  that 
''the  collector  of  customs  for  the  Philippine 
Archipelago  is  hereby  authorized  and  direct- 
ad  ...  to  employ  for  that  purpose 
the  personnel  of  the  Philippine  customs 
service,  the  provincial  and  military  officers 
hereinafter  provided,  and  such  other  persons 
as  may  be  necess&ry."  But,  aside  from 
this,  we  are  of  the  opinion  that  the  mere 
statement  of  the  supposed  conflict  answers 
itself,  since  there  is  no  room  for  real  con- 
tention that  there  was  a  want  of  power  in 
the  collector  to  appoint  the  board  instead 
of  an  agent  to  aid  him  in  the  discharge  of 
the  duties  devolving  upon  him.  And  we 
are  also  of  the  opinion  that  there  was  no 
ground  whatever  for  the  contention  that 
a  oondict  arose  between  the  act  of  Con- 
gress and  the  action  of  the  collector  be- 
cause the  board  selected  was  one  in  whom 
the  power  had  been  already  lodged  to  act 
under  the  supervision  of  the  collector  con- 
cerning matters  of  immigration. 

2.  So  far  as  concerns  the  assertion  that 
there  was  a  violation  of  the  due  process  of 
law  secured  in  the  Philippine  Islands  by 
act  of  Congress  both  because  of  the  want 
of  a  hearing  and  the  disregard  of  the  testi- 
mony, we  are  of  the  opinion  that  the  first, 
on  the  face  of  the  record,  is  completely 
answered  by  the  statement  we  have  made  of 
the  abundant  opportunity  which  was  afford- 
ed for  a  hearing,  of  the  rehearings  granted, 
and  of  the  reiterated  considerations  which 
resulted  by  the  board  and  the  collector; 
^  especially  in  view  of  the  judicial  considera- 
j  tion  of  the  subject  of  the  complaint  made 
*  in  the  proceedings  which  ^culminated  in  the 
decree  which  is  before  us  for  review.  As 
to  the  charge  of  the  total  disregard  of  all 
the  testimony,  we  might  well  content  our- 
selves with  referring  to  the  opinion  of  the 
court  below;  but,  in  view  of  the  character 
of  the  case,  we  say  that,  from  an  exam- 
ination of  the  record,  we  think  such  con- 
tention is  devoid  of  all  merit. 
Affirmed. 


NORTON  T.  WHITESIDE.  §7 

GEORGE  W.  NORTON,  as  E^:^i5i?and 
Trustee  of  the  Estate  of  George  W.  Nor- 
ton, Deceased,  Appt., 

V. 

ROBERT  B.  WHITESIDE  and  Andrew  J. 
Tallas. 


O0UBT8  €==>382— Circuit  Coubt  of  Ap- 
F1CA.LS— Appeal  to  Supsemx  Coubt— Di- 
VESSE   Citizenship   Case. 

The  jurisdiction  of  a  Federal  district 
court  over  a  suit  by  an  owner  of  land  on 
the  Minnesota  side  of  a  stretch  of  water 
near  the  upper  end  of  Lake  Superior 
against  the  owners  of  land  on  the  Wis- 
consin side  to  enforce  complainant's  as- 
serted riparian  rights  from  the  shore  out  to 
a  new  navigable  cnannel  constructed  in  the 
improvement  of  navigation  by  the  United 
States  cannot  be  said  to  have  rested  upon 
any  assertion  of  Federal  right  irrespective 
of  diverse  citizenship,  so  as  to  Justify  an 
appeal  to  the  Federal  Supreme  dourt  from 
a  decree  of  the  circuit  court  of  appeals,  de- 
spite allegations  in  the  bill  that  both  par- 
ties acquired  title  from  the  United  States* 
and  references  to  the  organization  of  th« 
Northwest  Territory,  and  the  general  intent 
of  Congress  to  preserve  free  navigation. 

[Kd  Note.— For  other  eases,  aee  Oourts,  Cent 
Dig.  88  1019.  1020;   Dec.  Dig.  «s>882.] 

[No.  65.] 

Argued  November  4  and  6,  1916.    Decided 
November  29,  1915. 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  reversed,  with 
directions  to  dismiss  the  bill,  a  decree  of 
the  Circuit  Court  for  the  District  of  Min- 
nesota in  favor  of  complainant  in  a  suit  to 
enforce  asserted  riparian  rights.  Dismissed 
for  want  of  jurisdiction. 

See  same  case  below,  46  L.R.A.(N.S.) 
112,  123  C.  C.  A.  313,  205  Fed.  6. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jed  Ij.  Washburn,  William  D. 
Bailey,  Oscar  Mitchell,  and  Albert  C.  Gil- 
lette for  appellant. 

Messrs.  liuUier  O.  Harris,  Alfred 
Jaqnes,  and  Theodore  T.  Hudson  for  Rob- 
ert B.  Whiteside. 

Messrs.  Daniel  G.  Cash  and  John  B. 
Richards,  Jr.,  for  Andrew  J.  Tallas.  ^ 

*Mr.   Chief  Justice   White  delivered  the* 
opinion  of  the  court: 

The  appellant,  who  was  complainant  be-^ 
low,   as  the  owner   of  certain  shore  land^^i 
abutting  on  a  stretch  of  water *in  or  near* 
the  upper  end  or  far  comer  of  Lake  Su- 
perior, from  one  point  of  view  sued  to  quiet 
Ilia  title  to  the  whole  or  a  part  of  a  certain 
island  which  had  emerged  from  the  waters 
in  front  of  his  land,  or,  considered  from  the 
same  point  of  view  in  a  broader  aspect,  to 


^=»For  other  cases  see  same  topic  it  KEY-NUMBER  tn  all  Key-Numbered  Digests  4k  Indexes 
36  S.  C— 7. 
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protect  bis  asserted  riparian  rights  in  the 
submerged  land  in  front  of  his  sliore  prop- 
erty. The  defendants,  who  are  appellees, 
were  owners  or  possessors  either  of  prop- 
erty on  the  opposite  shore  or  of  the  whole 
or  part  of  the  emerged  island,  and  the  con- 
troversy resulted  from  a  difference  between 
the  parties  as  to  the  character  and  extent 
of  their  riparian  rights  and  as  to  the  own- 
ership of  the  island  which  had  emerged  in 
the  stretch  of  water  between  the  two  shores. 
The  district  court  upheld  the  theory  of  the 
existence  in  the  complainant  of  the  riparian 
rights  asserted  by  him,  and  therefore  award- 
ed relief  upon  that  basis  except  as  to  a 
portion  of  the  emerged  island,  as  to  which 
it  gave  BO  relief  because,  in  consequence  of 
adverse  possession  by  one  of  the  defendants, 
it  was  considered  there  was  an  adequate 
remedy  at  law  and  consequently  no  right  to 
equitable  relief.  188  Fed.  356.  On  appeal 
the  court  below,  not  approving  the  full  char- 
acter or  extent  of  the  riparian  rights  assert- 
ed by  the  complainant  and  recognized  by 
the  trial  court,  reversed,  with  directions  to 
dismiss  the  bill  (45  L.R.A.(N.S.)  112,  123 
G.  C.  A.  313,  205  Fed.  5),  and  it  is  in 
consequence  of  an  appeal  from  that  decree 
that  the  case  is  now  before  us. 

A  motion  to  dismiss  upon  the  ground 
that  the  decree  appealed  from  Is  beyond  our 
competency  to  review  because  made  final 
under  §  128  of  the  Judicial  Code  (36  Stat. 
at  L.  1133,  chap.  231,  Comp.  Stat.  1913, 
S  1120)  requires  to  be  disposed  of.  To  test 
its  merits  we  must  first  ascertain  whether 
the  jurisdiction  of  the  district  court  was 
invoked  solely  on  the  ground  of  diverse 
citizenship.  St.  Anthony's  Church  v.  Penn- 
sylvania R.  Co.  237  U.  S.  675,  577,  69 
L.  ed.  1119,  1122,  35  Sup.  Ct  Rep.  720,  and 
eases  cited.  That,  taking  the  face  of  the 
^  bill  from  the  point  of  view  of  mere  form 
^  of  statement,  diverse  citizenship  was  not 
•  the  only  ground*of  jurisdiction  relied  upon, 
is  apparent,  since  the  bill,  besides  diversity 
of  citizenship,  alleged  that  the  cause  of  ac- 
tion was  one  arising  under  the  Constitution 
and  the  laws  of  the  United  States.  This, 
however,  does  not  suffice  to  solve  the  ques- 
tion, since  it  is  settled  that  a  mere  formal 
statement  to  that  effect  is  not  enough  to 
establish  that  the  suit  arises  under  the  Con- 
stitution and  laws  of  the  United  States, 
but  that  it  must  appear  that  "it  really  and 
substantially  involves  a  dispute  or  contro- 
versy respecting  the  validity,  construction, 
or  effect  of  some  law  of  the  United  States, 
upon  the  determination  of  which  the  result 
depends.  And  this  must  appear  not  by 
mere  inference,  but  by  distinct  averments 
according  to  the  rules  of  good  pleading." 
Hull  V.  Burr,  234  U.  S.  712,  720,  68  L.  ed. 
1657,  1661,  34  Sup.  Ct.  Rep.  892,  and  au- 


thorities there  cited.  Before  coming  to  the 
text  of  the  complaint,  to  understand ingly 
test  whether  it  fulfils  these  requirements  we 
give  the  merest  outline  of  the  condition  out 
of  which  the  controversy  grew  and  to  which 
the  complaint  related. 

The  boundary  line  of  Wisconsin  under 
its  enabling  act,  starting  from  a  designated 
point,  ran  "through  the  center  of  Lake 
Superior  to  the  mouth  of  the  St.  Louis 
river;  thence  up  the  main  channel  of  said 
river  to  the  first  rapids  in  the  same,"  etc. 
And  the  boundary  line  in  one  respect  of 
Minnesota  from  the  point  where  it  inter- 
sected with  the  St.  Louis  river  followed  the 
main  channel  of  that  river  "to  and  through 
Lake  Superior,  on  the  boundary  line  of  Wis- 
consin and  Michigan,  until  it  intersects  the 
dividing  line  between  the  United  States  and 
the  British  Possessions."  From  the  point 
of  intersection  where  it  first  becomes  the 
boundary  of  the  states  of  Wisconsin  and 
Minnesota,  in  its  fiow  towards  Lake  Su- 
perior, the  St.  Louis  river  approaches  Lake 
Superior  in  the  direction  of  a  large  bay  or 
indentation  therein.  From  one  point  of 
view  the  river,  at  once  leaving  the  fastg^ 
land,  empties  into  and  is  immediately  ab-]2| 
sorbed  in  tliis  bay.  From  another,  *  the  • 
river,  before  it  empties  into  the  lake,  ex- 
pands into  a  stretch  of  shallow  water  con- 
tained within  the  north  or  Minnesota  shore, 
upon  which  is  Duluth,  and  the  south  or 
Wisconsin  shore,  upon  which  is  the  city  of 
Superior,  through  which  shallow  stretch  a 
tortuous  but  navigable  channel  curv ingly 
continues  to  fiow  until,  by  a  passage  through 
an  intervening  bar,  the  river,  emptying  into 
the  bay,  merges  its  existence  with  that 
of  the  lake.  We  say  tortuous  channel  be- 
cause the  banks  on  either  side  of  the  fiange- 
like  stretch  of  water  are  not  symmetrical, 
but  are  indented  with  various  bays  of  di- 
vergent shape  and  expanse,  and  the  water 
itself  is  irregularly  interspersed  with  is- 
lands or  fiats  which  defiect  the  channel  we 
have  described  and  cause  it  greatly  to 
meander  as  it  proceeds  to  its  ultimate  desti- 
nation in  the  bay  through  the  bar  in  ques- 
tion. It  will  thus  be  seen  that  the  differ- 
ence between  the  two  points  of  view  is  this: 
that  one  treats  the  lake  as  embracing  the 
expanded  though  shallow  stretch  of  water 
in  question,  and  the  other  considers  the 
shallow  stretch  of  water  as  a  part  of  the 
river  until  the  point  is  reached  where,  tra- 
versing the  bar,  the  lake  and  river  are 
completely,  and  beyond  room  for  any  possi- 
ble question,  united. 

On  the  Minnesota  or  north  shore  of  this 
shallow  stretch  of  water  the  complainant 
owned  land.  The  channel  fiowing  through 
the  stretch  of  water  as  it  approached  the 
complainant's  land  curved  towards  the  Mis- 
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nesota  shore,  and  therefore,  in  passing  in 
front  of  that  land,  was  nearer  the  north, 
or  Minnesota,  shore.  In  the  stretch  of  water 
nearly  opposite  the  complainant's  land,  but 
over  towards  the  south,  or  Wisconsin,  shore, 
there  was  a  large  island  known  as  Big  is- 
land, admittedly  in  the  state  of  Wisconsin, 
owned  by  Whiteside,  one  of  the  defendants, 
and  about  2,000  feet  lay  between  the  outer 
shore  of  this  island  and  the  complainant's 
^  land  on  the  northern  shore.  In  the  inter- 
2  yening  space  between  the  channel  and  this 
*  island,  and  therefore  on  the  south,  or  Wis- 
consin, side  of  the  channel,  there  gradually 
emerged  a  smaller  island. 

It  having  been  determined  to  improve  the 
navigation  in  the  channel  through  the 
stretch  of  water  in  question,  the  plans  to 
accomplish  that  purpose  were  approved  by 
the  Secretary  of  War  in  1899,  and  in  virtue 
of  an  appropriation  by  Congress  the  work 
under  the  plans  was  carried  out  by  the 
United  States  between  the  years  1899  and 
1902.  It  is  not  necessary  for  the  elucida- 
tion of  the  averments  of  the  bill  to  do  more 
than  say  that  the  carrying  out  of  this  work 
resulted  in  the  creation  of  a  new  navigable 
channel  which,  in  passing  through  the 
stretch  of  water,  instead  of  swinging 
towards  the  north,  or  Minnesota,  shore  in 
front  of  the  complainant's  land,  curved  in 
the  other  direction,  and  therefore  ap- 
proached nearer  the  Wisconsin  shore  than 
did  the  old  channel.  In  doing  so  it  con- 
sequently reached  or  struck  the  emerged 
island  of  which  we  have  spoken  near  its 
Wisconsin,  or  south,  side,  and,  cutting 
through  it,  virtually  put  the  new  and  en- 
larged channel  on  the  Wisconsin  side  of 
such  emerged  island.  What  remained  of 
the  island  thereafter  hence  lay  between  the 
newly  created  channel  and  the  lands  of  the 
complainant  on  the  north,  or  Minnesota, 
shore.  In  other  words,  as  the  result  of  the 
creation  of  the  new  channel  the  lands  of 
the  complainant,  to  the  extent  that  the 
emerged  island  accomplished  that  result, 
were  separated  from  the  new  channeL  In 
the  performance  of  the  work  it  may  be  con- 
ceded that  in  cutting  through  the  emerged 
or  small  island  the  excavated  earth  was 
largely  dumped  on  the  surface  of  the  island 
towards  the  Minnesota  shore,  and  that, 
either  because  of  the  washing  of  this  earth 
into  the  old  channel,  or  the  sedimentary 
deposit  caused  by  the  slackening  of  the  ve- 
locity of  the  water  flowing  through  it,  the 
old  channel  opposite  the  land  of  the  com- 
plainant became  not  suitable  for,  or  more 
difficult  of,  navigation. 
10  In  view  of  this  situation  we  come  to  con- 
•  aider  the  bill,*its  averments,  and  the  light 
thrown  on  them  by  the  relief  prayed,  in 
order  to  dMermine  whether,  in  any  substan- 


tial manner  whatever.  It  involved  the  con- 
struction or  application  of  the  Constitution 
or  laws  of  the  United  States  within  the 
criteria  embraced  by  the  established  rule 
which  we  at  the  outset  stated.  Instead  of 
following  the  order  of  the  twenty -four  para- 
graphs which  the  bill  contains,  we  rear- 
range and  group  them  under  five  headings, 
omitting  many  redundancies  of  statement, 
but  leaving  out  nothing  which  can  throw 
light  upon  the  cause  of  action  relied  upon. 

(a)  The  parties. — ^The  complainant  was 
alleged  to  be  a  citizen  of  Kentucky,  and  the 
defendants,  Whiteside,  Alexander,  and  Tal- 
las,  were  alleged  to  be  citizens  of  the  state 
of  Minnesota  and  inhabitants  of  the  district 
in  which  the  suit  was  brought. 

(b)  The  grievances  complained  of. — ^It 
was  alleged  that  the  complainant  owned 
land  under  patents  from  the  United  States 
on  the  Minnesota  side  of  the  stretch  of 
water  at  the  point  to  which  we  have  re- 
ferred, that  the  defendant,  Whiteside,  under 
title  acquired  also  from  the  United  States, 
owned  land  on  the  Wisconsin  side.  Big  is- 
land, that  Alexander,  either  in  his  own 
right  or  in  connection  with  Whiteside, 
claimed  ^me  land  on  the  Wisconsin  si^e 
and  resulting  riparian  rights,  and  that  Tal- 
las  had  taken  possession  of  a  part  of  the 
small  or  emerging  island,  erected  a  small 
structure  thereon,  and,  without  right  in 
law,  was  asserting  ownership  therein,  the 
land  never  having  been  disposed  of  by  pub- 
lic authority.  It  was  averred  that  both 
Whiteside  and  Alexander,  by  virtue  of  their 
shore  ownership,  were  asserting  riparian 
rights  crossing  the  new  or  government  chan- 
nel to  the  old  or  original  channel,  embrao- 
ing  what  remained  of  the  emerged  island, 
and  that  Tallas,  by  virtue  of  his  posses- 
sion of  the  island  which  remained,  was  as- 
serting the  right  to  hold  it  as  owner. 

(c)  The  rights  asserted. — ^Averring  that^ 
the  stretch  of  water  was  a  part  of  Lake^o 
Superior,  in  substance  it  was^asserted  that  • 
as  the  complainant  owned  shore  land  on 
the  Minnesota  side,  there  existed  riparian 
rights  extending  out  to  the  center  of  the 
channel  flowing  through  the  stretch  of 
water,  securing  to  the  shore  owner  the  con- 
sequent right  of  direct  access  to  such  chan- 
nel, and  this  right,  it  was  in  substance  al- 
leged, embraced  the  power  not  only  to  ex- 
tend to  the  old  channel,  but  to  the  new 
navigable  channel  constructed  in  improve- 
ment of  navigation  by  the  United  States, 
and  to  enjoy  riparian  rights  coterminous 
therewith,  and  that  therefore  the  asserted 
rights  by  Whiteside,  Alexander,  and  Tallas 
were  in  conflict  with  such  right  upon  the 
part  of  the  complainant,  and  cast  a  doud 
upon  his  title,  giving  him  the  right  to  eqnl* 
table  relief. 
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(d)  The  legal  grounds  asserted  as  the 
basis  of  the  relief  prayed. — ^The  bill  alleged 
the  historical  fact  of  the  original  owner- 
ship by  Virginia  of  the  territory  in  which 
the  lands  in  controversy  were  embraced,  of 
its  passing  to  the  Confederation  as  a  part 
of  the  Tast  domain  ceded  by  Virginia,  of 
the  adoption  of  the  Northwest  Territory  or- 
dinance in  1787,  the  stipulation  contained 
in  that  ordinance  that  ''the  navigable  waters 
leading  into  the  Mississippi  and  St.  Law- 
rence [rivers],  .  .  .  shall  be  common 
highways  and  forever  free  as  well  to  the 
inhabitants  of  the  said  Territory  as  to  the 
citizens  of  the  United  States  and  those  of 
other  states  that  may  be  admitted  into  the 
Confederacy,  without  any  tax,  impost  or 
duty  therefor."  [1  Stot.  at  Ll  52,  note.] 
The  bill  farther  referred  to  the  act  of  Con- 
gress of  May,  179d,  providing  for  the  sale 
of  lands  within  the  Northwest  Territory, 
including  the  lands  in  question,  reciting  the 
provision  therein  ''that  all  navigable  rivers 
within  the  territory  to  be  disposed  of  by 
virtue  of  this  act,  shall  be  deemed  to  be  and 
remain  public  highways  and  that  in  all 
cases  where  the  opposite  banks  of  any 
stream,  not  navigable,  shall  belong  to  dif- 
ferent persons,  the  stream  and  the  bed 
thereof  shall  become  common  to  both."  [1 
aut  at  L.  468,  chap.  29,  §  9,  Comp.  Stat. 
^  1913,  §  4918.]  It  alleged  the  subsequent 
>o  carving  out  of  said  territory  of  the  states 
•  of  Ohio,  Indiana,*Michigan,  Wisconsin,  and 
part  of  Minnesota,  and  the  reservation  in 
the  enabling  acts  preserving  the  navigable 
waters  bordering  upon  the  same  as  common 
highways,  and  extending  concurrent  juris- 
diction to  the  states  bordering  thereon. 
Proceeding,  the  bill  alleged  the  botmdaries 
of  the  two  states  of  Wisconsin  and  Minne- 
sota, as  stated  in  the  enabling  acts  to  which 
we  have  referred,  including  the  line  of  the 
main  channel  of  the  St.  Louis  river  and  the 
center  of  Lake  Superior  at  the  points  and 
as  described  in  the  statement  which  we 
have  previously  made.  It  alleged  that, 
under  the  laws  of  Minnesota,  the  riparian 
rights  extending  to  the  center  of  the  main 
navigable  channel  were  valid  as  asserted  by 
the  complainant,  and  in  practice  had  been 
recognized  by  the  exercise  of  taxing  and 
other  powers.  So  far  as  the  United  States 
was  concerned,  growing  out  of  the  aver- 
ments as  to  the  formation  of  the  Northwest 
Territory  and  of  the  states  just  referred 
to,  it  was  alleged: 

"That  in  the  preservation  of  public  rights 
on  such  navigable  waters,  where  the  same 
constitute  state  boundaries,  it  was  the  in- 
tent of  the  Federal  government  and  of  the 
states  to  forever  maintain  and  preserve  the 
rights  of  the  respective  states  and  the  citi- 
zens thereof,  to  have  access  to  the  navigable 


and  navigated  channels  of  such  boundary^ 
waters,  and  among  the  most  ancient  and 
important  rights  of  private  owners,  inci- 
dental to  the  ownership  of  the  shore  lands 
abutting  upon  such  boundary  waters,  is  tho 
right  to  wharf  out  to  and  have  access  to  the 
navigable  and  navigated  channel  of  such 
waters  from  such  shore  lands,  and  to  have 
connection  from  such  shore  lands,  through- 
out the  extent  thereof,  with  commerce  upoa 
such  navigable  and  navigated  part  or  chan- 
nel of  such  waters,  subject  always  to  tho 
paramount  control  over  the  whole  of  such 
waters  by  the  United  States." 

It  was  charged  that  the  emerging  of  the  ^ 
small  island  opposite  the  land  of  the  com-  ^ 
plainant    had    occurred   after*  the    survey,  * 
sale,  and  patent  of  complainant's  land  by 
the   United   States.     In   addition   the  bill 
charged  that,  under  the  power  of  the  United 
States  to  regulate  commerce,  harbor  lines 
had  at  various  times  been  established  which 
extended  from  the  respective  shores  to  the 
old  channel  before  the  new  one  was  con- 
structed, and  that  under  the  plans  approved 
by  the  Secretary  of  War  for  the  new  work 
it    was    contemplated    that    harbor    lines 
should  extend  from  the  respective  shores  to 
that  channeL 

(e)  The  relief  prayed. — The  prayer  was 
that  the  riparian  rights  of  the  complain- 
ant be  recognized  and  enforced  from  the 
shore  out  to  the  new  navigable  channel 
created  by  the  work  done  by  the  United 
States,  and  that  all  rights  of  the  defend- 
ants as  riparian  owners  which  they  assert- 
ed to  extend  across  the  new  channel  over 
to  the  old  channel  be  declared  to  be  in- 
valid, and  that  they  be  restrained  from  as* 
serting  or  enforcing  them. 

Coming  to  test  these  averments,  we  fail 
to  perceive  any  ground  for  holding  that  the 
rights  asserted  rested  in  any  degree  what- 
ever upon  a  substantial  claim  under  the 
Constitution  or  laws  of  the  United  States, 
or  by  any  possibility  involved  the  construc- 
tion or  application  of  any  law  of  the  United 
States,  for  the  following  reasons:  First, 
because  as  to  the  claim  of  riparian  rights 
on  the  navigable  waters  in  question,  it  was 
long  since  affirmatively  settled  that  such 
claim  solely  involves  a  question  of  state 
law,  and  therefore  at  the  time  the  bill  was 
filed  it  was  not  open  to  contend  to  the  con- 
trary. Barney  v,  Keokuk,  94  U.  S.  324, 
24  L.  ed.  224;  Hardin  v.  Jordan,  140  U.  S. 
371,  35  L.  ed.  428,  11  Sup.  Ct  Rep.  808, 
838;  Grand  Rapids  &  I.  R.  Co.  v.  Butler» 
169  U.  S.  87,  40  L.  ed.  86,  15  Sup.  Ct.  Rep. 
991;  Devine  v.  Los  Angeles,  202  U.  S.  313, 
50  L.  ed.  1046,  26  Sup.  Ct.  Rep.  652. 
Second,  because  the  mere  fact  that  both  par- 
ties, the  one  holding  on  the  Wisconsin  shore 
and  the  other  on  the  Minnesota  shore,  had 
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acquired  the  property  by  them  held  from 
the  United  States,  it  is  also  affirmatively 
settled,  in  no  way  changes  the  situation. 
Blackburn  v.  Portland  Gold  Min.  Co.  175 

^  U.  S.  671,  44  L.  ed.  276,  20  Sup.  Ct.  Rep. 

tt222,  20  Mor.  Min.  Rep.  358;  Florida  C.  & 

•  P.  R.  Co.  v.*Bell,  176  U.  S.  323,  44  L. 
ed.  486,  20  Sup.  Ct.  Rep.  399;  Shoshone 
Min.  Co.  V.  Rutter,  177  U.  S.  505,  44  L. 
ed.  864,  20  Sup.  Ct.  Rep.  726;  Shulthis  v. 
McDougal,  225  U.  S.  561,  569,  56  L.  ed. 
1206,  1210,  32  Sup.  Ct.  Rep.  704.  Third, 
because,  so  far  as  the  references  in  the  bill 
to  the  organization  of  the  Northwest  Terri- 
tory and  to  the  various  provisions  relating 
to  navigable  waters  are  concerned,  however 
interesting  they  may  be  historically,  we  can 
see  not  the  slightest  ground  for  the  conten- 
tion that  they  were  controlling  or  in  any 
way  could  influence  the  question  of  the  na- 
ture and  character  of  the  riparian  rights 
enjoyed  under  the  state  law  by  the  com- 
plainants. Fourth,  because  we  can  discover 
in  the  averments  of  the  bill  no  substantive 
statement  indicating  that  it  was  contended 
to  the  contrary,  unless  it  be  that  such  pur- 
pose could  be  implied  as  the  result  of  the 
general  averments  of  the  bill  which  we  have 
quoted  concerning  the  general  intent  of  Con- 
gress to  preserve  free  navigation.  But  if 
we  were  to  indulge  in  such  assumption  the 
result  would  not  be  different,  as  the  aver- 
ments in  question  make  no  reference  to  any 
specific  legislation  of  Congress  which  would 
have  the  slightest  influence  upon  the  deter- 
mination of  the  existence  of  the  riparian 
rights  which  the  bill  asserted.  Fifth,  be- 
cause we  are  clearly  of  the  opinion  that  the 
mere  fact  that  Congress,  in  the  exercise  of 
its  power  to  improve  navigation,  directed 
the  construction  of  the  new  channel,  affords 
no  basis  whatever  for  the  assumption  that 
thereby,  as  a  matter  of  Federal  law,  rights 
of  property,  if  secured  by  the  state  law, 
were  destroyed,  and  new  rights  of  property 
under  the  assumption  indulged  in,  incom- 
patible with  that  law,  were  bestowed  by 
Congress.  And  especially  are  we  con- 
strained to  this  view  by  the  fact  that  there 
is  no  question  here  of  any  interference  with 
work  done  by  the  United  States  under  its 
paramount  authority  to  improve  navigation, 
or  any  attempt  to  render  the  result  of  that 
work  inefficacious.  This  will  be  lucidly  il- 
lustrated by  considering  for  a  moment  the 

£  action  of  both  the  courts  below,  since  neither 

•  questioned  the  paramount  authority  *  and 
right  of  the  United  States  in  aid  of  navi- 
gation to  construct  the  new  channel,  or 
concerned  themselves  with  any  real  or  im- 
aginary impediment  to  navigation.  This  is 
at  once  demonstrated  by  considering  that 
the  only  difference  between  the  two  was  the 
conclusion  in  the  trial  court  that  the  effect 


of  constructing  the  ne^  channel  waa  to  ex- 

tend  the  riparian  rights  .0|ver  and  across  the 
old  channel  to  the  new,  irrespective  of  the 
rights  of  property  changed  or  destroyed 
thereby,  because  the  new  channel  was  to 
be  treated,  not  as  a  new  work,  but  as  the 
gradual  and  natural  modification  of  the  old, 
while  the  court  below  reached  a  directly 
contrary  conclusion. 

Finally,  we  are  of  opinion  that  the  ques- 
tion whether  the  stretch  of  water  and  the 
channel  through  it  be  treated  as  a  part  of 
Lake  Superior,  as  asserted  by  the  complain- 
ant, or  be  considered  at  the  point  in  issue 
as  a  mere  continuation  of  the  St.  Louis 
river,  as  asserted  by  the  defendants,  (a  view 
held  by  both  the  courts  below),  is  wholly 
n^ligible  for  the  purpose  of  determining 
whether  a  substantial  Federal  question  was 
alleged,  justifying  Qur  taking  jurisdiction 
of  the  cause. 

As  from  what  we  have  said  it  results  that 
our  opinion  is  that  there  is  no  substantial 
ground  for  concluding  that  the  jurisdiction 
of  the  district  court  rested  upon  any  asser- 
tion of  Federal  right,  irrespective  of  diversfs 
citizenship,  justifying  our  review  of  the 
court  below,  it  follows  that  the  appeal  must 
be  and  it  is  dismissed  lor  want  of  juris- 
diction. 


(289  U.  8.  82S) 
PROVO  BENCH  CANAL  &  IRRIGATION 
COMPANY  and  the  North  Union  Irriga- 
tion Company,  Plffs.  in  Err^ 

T. 

CALEB  TANKER. 

CouBTs  ^=»394— Ebbob  to  State  Goubt— 
Scope  of  Review— Findings  of  Faot. 
The  "contention  that  property  was 
taken  without  due  process  of  law  by  an 
award  of  nominal  damages  only  in  the-  pro- 
ceedings by  which  a  landowner,  under  XJtah 
Comp.  Laws  1007,  §  1288x22,  secured  the 
right  to  enlarge  irrigation  canals  already 
constructed  by  others,  presents  no  question 
which  the  Federal  Supreme  Court  ma)r  con- 
sider on  writ  of  error  to  a  state'  court, 
where  the  latter  court,  although  expressly 
recognizing  the  right  of  recovery  for  any 
substantial  damage,  found  as  a  matter  of 
fact  that  none  had  been  shown  by  the  proof, 
and  that  consequently  only  a  nominal  sum 
could  be  recovered. 

[EM.  Note.— For  other  cases,  me  Coarts,  Cent 
Dig.  §§  1049-1077:    Deo.  Dig.  ^s»394.] 

[No.   72.] 

Argued  and  submitted  November  11,  1916. 
Decided  December  6,  1915. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  the  Fourth  Judicial  District  6i 
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that  state,  awarding  nominal  damages  only 
in  a  proceeding  by  a  landowner  to  obtain 
permission  to  enlarge  irrigation  canRls  al- 
ready constructed  by  others.    Affirmed. 

See  same  case  below,  40  Utah,  105,  121 
Pac.  584. 

Mr.  J.  W.  N.  Whitecotton  for  plain- 
tiffs in  error. 

Mr.  Charles  S.  Varian  for  defendant  in 
error. 

Memorandum  opinion  by  Mr.  Justice  Mc- 
Reynolds,  by  direction  of  the  court: 
^  Plaintiffs  in  error,  having  acquired  ease- 
g  ments  and  rights  of  way  over  certain  lands 
•  in  the  state  of  Utah,*  constructed  thereon 
connecting  canals  to  convey  water  intended 
for  irrigation  purposes.  Relying  upon  the 
provisions  of  a  statute  of  that  state  (Comp. 
Laws  1907,  §  1288x22),  copied  in  the  mar- 
gin, 1  the  validity  of  which  is  not  contested 
(Clark  v.  Nash,  198  U.  S.  361,  49  L.  ed. 
1085,  25  Sup.  Ct.  Rep.  676,  4  Ann.  Cas. 
1171),  defendant  in  error  Tanner  instituted 
the  original  proceeding,  praying  for  per- 
mission to  increase  the  carrying  capacity 
of  the  canals,  that  the  character  of  the  en- 
largement and  resiilting  damages  be  deter- 
mined, and  that,  upon  payment  of  the  sum 
assessed  and  completion  of  the  enlargement, 
he  be  decreed  the  right  to  flow  water  there- 
in. Answers  were  filed,  proof  taken,  and, 
the  cause  having  been  duly  heard  by  the 
court  without  a  jury,  a  decree  was  entered 
granting  the  relief  prayed  under  carefully 
specified  conditions,  among  them  being  a 
perpetual  bond  to  protect  against  future 
injuries.  Each  of  the  owners  was  awarded 
$1  as  damages.  Upon  appeal  the  action  of 
the  trial  court  was  approved  by  the  su- 
preme court.  40  Utah,  105,  121  Pac.  584. 
Counsel  for  plaintiffs  in  error  asserts 
here  that,  "after  all,  the  whole  question  is, 
was  there  a  taking  of  the  property  of  the 
canal  owners;"  and,  answering  this  in  the 


1  When  any  person,  corporation,  or  asso- 
ciation desires  to  convey  water  for  irriga- 
tion  or  for  any  other  beneficial  purpose,  and 
there  is  a  canal  or  ditch  already  construct- 
ed that  can  be  enlarged  to  convey  the  re- 
quired quantity  of  water,  then  such  person, 
corporation,  or  association,  or  the  owner  or 
owners  of  the  land  through  which  a  new 
canal  or  ditch  would  have  to  be  constructed 
to  convey  the  quantity  of  water  necessary, 
shall  have  the  right  to  enlarge  said  canal 
or  ditch  already  constructed,  by  compen- 
sating the  owner  of  the  canal  or  ditch  to 
be  enlarged,  for  the  damage,  if  any,  caused 
by  said  enlargement;  provided,  that  said 
enlargement  shall  be  done  at  any  time 
from  the  1st  day  of  October  to  the  1st  day 
of  March,  or  at  any  other  time  that  may 
be  agreed  upon  with  the  owner  of  laid  canal 
or  ditch. 


affirmative,  he  maintains  that  the  judgment 
below   deprives   them   thereof   without   due 
process  of  law.     But  the  state  court,  ex-^ 
pressly   recognizing   the   right   of   recovery  JJ 
for*any  substantial  damage,  found,  as  mat-  * 
ter  of  fact,  that  none  had  been  shown  by  the 
proof,  and  consequently  only  a  nominal  sum 
could  be  recovered.    It  declared  that  "noth- 
ing is  made  to  appear  upon  which  a  finding 
or  judgment  for  substantial  damages  can 
rest" — ^*'there   is   no   direct   evidence   upon 
this  point  whatever,"  and  cited  Chicago,  B. 
&  Q.  R.  Co.  V.  Chicago,  166  U.  S.  226,  41 
L.  ed.  979,  17  Sup.  Ct.  Rep.  581,  in  support 
of  the  award. 

The  record  discloses  no  error  which  we 
can  consider  (Waters-Pierce  Oil  Co.  v. 
Texas,  212  U.  S.  86,  97,  53  L.  ed.  417,  424, 
29  Sup.  Ct.  Rep.  220),  and  the  judgment 
is  affirmed. 


089  U.  S.  31S) 
TOWN  OF  ESSEX,  Appt., 

V. 

NEW  ENGLAND  TELEGRAPH  COM- 
PANY  OP  MASSACHUSETTS. 

Commerce  ^=>28— Poweb  of  CoNOBEas— 
Telegbapu  Company. 

1.  Congress  did  not  exceed  its  powers 
under  the  commerce  clause  of  the  Federal 
Constitution  by  enacting  the  act  of  July 
24,  1866  (14  Stat  at  L.  221,  chap.  230, 
Rev.  Stat.  §  5263,  Comp.  Stat.  1913,  §  10,- 
072),  giving  telegraph  companies  acceptins 
its  provisions  the  right,  secured  against 
arbitrary  interference  by  the  state,  to  con- 
struct, maintain,  and  operate  their  lines 
over  and  along  any  of  the  military  or  port 
roads  of  the  United  States. 

[Ed.  '  Note.— For  other   cases,    see    Oommerce. 
Cent  Dig.  fi  22;    Dec  Dig.  ^s»28.] 
Telegbaphs  and   Telephones  ^=910  — 

State  Intebtebenck— EeroppBL. 

2.  A  telegraph  company  which  has  ac- 
cepted the  provisions  of  the  act  of  July 
24,  1866  (14  Stat,  at  L.  221,  chap.  230, 
Rev.  Stat.  §  6263,  Comp.  Stat.  1913,  § 
10,072),  giving  the  right  to  construct, 
maintain,  and  operate  telegraph  lines  over 
and  along  any  or  the  military  or  post  roads 
of  the  United  States,  is  protected  by  that 
act  against  exclusion  or  other  arbitrary  in- 
terference by  a  town  whose  authorities, 
with  full  knowledge  of  all  the  circum- 
stances, permitted  the  location  and  con« 
struction  of  such  lines  along  the  highways, 
and  for  more  than  twenty  years  acquiesced 
in  their  maintenance  and  operation,  al- 
though the  telegraph  company  was  never 
granted  the  formal  antecedent  permit  con- 
templated by  Mass.  Pub.  Stat.  chap.  100, 
§  3,  "specifying  where  the  posts  may^  be 
located,  the  kind  of  posts,  and  the  height 
at  which  and  the  places  where  the  wires 
may  run.** 

[Ed.   Note.— For   other   cases,    ■«•   T**^5!^S?? 
and  Telephones.  Cent  Dig.  8  6 ;     Dee.  Dig.  e=»lA.] 
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Injunction  ^=»199  — Against  Interfer- 
ence With  Teleoraph  Company— Ex- 
tent OF  Relief. 

3.  An  injunction  against  interference 
by  municipal  authorities  with  the  lines  of 
a  telegraph  company  which  has  accepted  the 
provisions  of  the  act  of  July  24,  1866  (14 
Stat,  at  L.  221,  chap.  230,  Rev.  Stat. 
§  5263,  Comp.  Stat.  1913,  §  10,072),  giving 
tiie  right  to  construct,  maintain,  and  oper- 
ate telegraph  lines  over  and  along  any  of 
the  military  or  post  roads  of  the  United 
States,  should  provide  that  nothing  therein 
contained  be  construed  to  prevent  such  au- 
thorities from  subjecting  the  location  and 
operation  of  the  company's  lines  to  reason- 
able reflations. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  5  419 ;    Dec.  Dig.  ^=>199.] 

[No.  66.] 

Argued  and  submitted  November  5,  1915. 
Decided  December  6,  1915. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Massa- 
chusetts to  review  a  decree  enjoining  mu- 
nicipal   interference   with    the    lines   of    a 
telegraph  company.     Modified  by  subject- 
ing the  location  and  operation  of  such  lines 
to  reasonable  regulations,  and  as  so  modi- 
fled*  aflBrmed. 
See  same  case  below,  206  Fed.  926* 
The  facts  are  stated  in  the  opinion. 
Messrs.    Romney    Springy    George    E. 
Hears,  and  William  6.  Thompson  for  ap- 
pellant. 
o      Mr.  G.  Philip  Wardner  for  appellee. 

*       Mr.  Justice  McReynolda  delivered  the 
pinion  of  the  court: 

Appellant  was  enjoined  by  the  decree 
below  from  interfering  with  the  operation 
of  lines  owned  by  the  appellee  company. 
The  controversy  arose  under  the  act  of  Con- 
gress approved  July  24,  1866  (14  Stat,  at 
U  221,  chap.  230,  Rev.  Stat.  §§  5263  et 
aeq.  Comp.  Stat.  1913,  §  10,072),  which 
declares  that  companies  accepting  its  pro- 
visions "shall  have  the  right  to  construct, 
maintain,  and  operate  lines  of  telegraph 
....  over  and  along  any  of  the  mili- 
tary or  post  roads  of  the  United  States," 
provided  they  do  not  interfere  with  ordinary 
travel.  Appellant  insists  that,  as  construed 
and  applied  below,  the  statute  transcends 
the  powers  granted  to  Congress  by  the  Con- 
stitution; and  there  is  sufficient  substance 
in  the  claim  to  give  us  jurisdiction. 

The  appellee  was  incorporated  under  the 
laws  of  Massachusetts,  April  7,  1884.  Im- 
mediately thereafter  it  filed  with  the  Post- 
master General  a  written  acceptance  of  the 
restrictions  and  obligations  prescribed  by 
the  act  of  July  24,  1866,  and  constructed 
lines  of  wires  strung  upon  poles  across  the 
commonwealth  of  Massachusetts  and  par- 


ticularly along  certain  streets  and  roads  in 
the  town  of  Essex.     These  have  been  con- 
tinuously  operated   in   connection,   on   the 
east,  with  cables  reaching  foreign  countries, 
and,  on  the  west,  with  wires  leading  to  all 
parts  of  the  Union;   for  a  long  time  they 
have  constituted  an  important  part  of  the 
Postal    Telegraph    &    Cable    system;    andn 
over  them  pass  great  numbers  of  interstate  Jj 
and   foreign* messages,  many   being  trans-* 
mitted  for  the  United  States  under  ofScial 
regulations. 

The  especially  pertinent  provisions  of  the 
Massachusetts  laws  relating  to  companies 
incorporated  for  transmitting  intelligence 
by  electricity,  in  force  during  1884  and  long 
thereafter,  appear  in  Public  Statutes,  chap- 
ter 109,  §§  2,  3,  15,  and  chapter  27,  §  49, 
and  are  as  follows: 

"Each  company  may  under  the  provisions 
of  the  following  section  construct  lines  of 
electric  telegraph  upon  and  along  the  high- 
ways and  public  roads,  and  across  any  wsp 
ters  within  the  commonwealth,  by  the  erec- 
tion of  the  posts,  piers,  abutments,  and 
other  fixtures  (except  bridges)  necessary 
to  sustain  the  wires  of  its  lines;  but  shall 
not  incommode  the  public  use  of  highways 
or  public  roads,  nor  endanger  or  interrupt 
the  navigation  of  any  waters.** 

''The  mayor  and  aldermen  or  selectmen 
of  a  place  tjirough  which  the  lines  of  a  com- 
pany are  to  pass  shall  give  the  company  a 
writing  specifying  where  the  posts  may  be 
located,  the  kind  of  posts,  and  the  height  at 
which,  and  the  places  where,  the  wires  may 
run.  After  the  erection  of  the  lines,  having 
first  given  the  company  or  its  agents  op- 
portunity to  be  heard,  they  may  direct  any  - 
alteration  in  the  location  or  erection  of 
the  posts,  piers,  or  abutments,  and  in  the 
height  of  the  wires.  Such  specifications 
and  decisions  shall  be  recorded  in  the  rec- 
ords of  the  city  or  town.'* 

"No  enjoyment  by  a  person  or  corpora- 
tion for  any  length  of  time  of  the  privi- 
lege of  having  or  maintaining  telegraph 
posts,  wires,  or  apparatus  in,  upon,  over  or 
attached  to  any  building  or  land  of  other 
persons,  shall  give  a  legal  right  to  the  con- 
tinued enjoyment  of  such  easement  or  raise 
any  presumption  of  a  grant  thereof.** 

**The  selectmen  of  a  town  may  empower 
citizens  of  Massachusetts  to  establish  andn 
maintain,  in  such  town,  posts,  wires  andjj 
other  apparatus  for  telegraphic  and*tele-* 
phonic  communication,  in  conformity  witb 
the  provisions  of  chapter  109." 

In  Pierce  v.  Drew,  136  Mass.  75,  70,  77, 
49  Am.  Rep.  7  (1883),  the  supreme  court 
said  of  chapter  109: 

"That  it  was  the  intent  of  the  statute 
to  grant  to  those  corporations,  formed  un« 
der  the  general  incorporation  laws,  for  the 
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purpoM  of  transmitting  intelligence  by 
•lectricity,  the  right  to  construct  lines  of 
telegraph  upon  and  along  highways  and 
public  roads  upon  the  locations  assigned  to 
them  by  the  officers  of  the  municipality 
wherein  such  ways  are  situate,  cannot  be 
doubted*    •    •    • 

'^o  right  is  given  these  companies  to 
use  the  highways  at  their  own  pleasure,  or 
to  compel  in  all  cases,  as  the  plaintiff  sug- 
gestsy  locations  therein  to  be  given  them 
by  the  municipal  authorities.  The  second 
section  of  the  statute  is  to  be  construed 
with  the  third  section,  and  shows  an  inten- 
ti<m  that  a  legally  constituted  board  shall 
determine  not  only  where,  but  whether, 
there  can  be  a  location  which  shall  not  in- 
commode the  ordinary  public  ways,  with 
full  power  to  revise  its  own  doings,  and 
to  correct  any  errors  which  the  practical 
working  of  the  arrangements  may  reveal." 
The  evidence  warrants  the  conclusion  that 
In  1884  appellee  made  written  application 
to  the  Essex  selectmen  for  a  right  of  way, 
liut  their  records  disclose  nothing  concern- 
ing the  matter.  Directly  thereafter,  with- 
out opposition,  the  existing  lines  were 
constructed  along  4  miles  of  the  town's  high- 
ways. During  many  succeeding  years  no 
objection  appears  to  have  been  made  to 
iheir  operation,  and,  until  a  short  time 
before  this  suit  was  begun,  their  presence 
was  acquiesced  in.  Certahily  no  sort  of 
affirmative  action  was  taken  to  interfere 
with  them;  and  there  is  evidence  indicating 
that  half  the  poles  were  relocated  under 
direction  of  a  selectman,  about  1805,  when 
^  the  electric  railway  was  laid  down. 
H  In  1902,  repairs  being  needed,  the  select- 
•  men  were^etitioned  to  locate  the  poles  and 
license  their  future  maintenance.  This  re- 
quest was  not  granted.  In  1905,  repairs 
having  become  imperative,  another  petition 
for  a  location  was  presented.  This  was  re- 
fused; officers  of  the  town  then  denied  ap- 
pellee's right  to  use  the  highways,  and 
threatened  to  prevent  repairs,  by  force  if 
necessary,  and  to  take  action  against  future 
operation  of  the  lines  within  its  limits. 
Thereupon,  July  81,  1905  (twenty-one 
years  after  original  construction),  the  tele- 
graph company,  relying  on  the  act  of  1866, 
commenced  this  proceeding  in  the  district 
court,  seeking  an  injunction  against  threat- 
ened interference.  By  a  temporary  order 
granted  September  6,  1905,  the  town,  its 
officers,  agents,  and  employees,  were  "en- 
joined and  restrained,  imtil  the  further  or- 
der of  this  court,  from  interfering  in  any 
manner  whatsoever  with  the  complainant's 
line  of  telegraph  in  said  defendant  town,  or 
with  the  location  or  relocation  by  the  com- 
plainant on  the  roads  and  highways  now 
occupied  by  its  said  line  of  telegraph  in 


said  defendant  town,  or  with  the  resetting 
of  the  poles  of  said  line  in  said  town  by 
the  complainant^  or  with  the  complainant's 
making  such  repairs  and  changes  as  are 
necessary  to  put  said  line  in  a  condition 
of  safety  and  efficiency,  or  from  in  any  man* 
ner  causing  or  allowing  any  other  person 
or  corporation  to  interfere  with  or  stop 
such  location,  relocation,  resetting,  repairs, 
or  changes  by  the  complainant." 

Answering,  September  26,  1905,  appellant 
claimed  the  lines  were  constructed  without 
any  authority  whatsoever,  and  denied  the 
company's  right,  under  the  act  of  1866  or 
otherwise,  to  maintain  or  operate  them.  A 
cross  bill  was  also  presented,  alleging  un- 
lawful use  of  the  ways,  and  praying  that 
the  company  be  restrained  therefrom  untU 
a  franchise  shall  be  obtained  as  provided 
by  state  laws. 

No  motion  was  ever  made  to  dissolve  the 
temporary  injunction.     The  cause  coming  e 
on  for  final  hearing  upon  pleadings  and  8 
proofs  in  1913    (twenty-nine  years  ^tubse-  * 
quent  to  construction),  the  court  held  that 
the  act  of  1866  protected  the  lines  from  in- 
terference, and  rendered  a  decree  dismissing 
the  cross  bill,  sustaining  the  original  bil^ 
and  awarding  a  perpetual  injimction  sub- 
stantially in  the  language  of  the  prelimi- 
nary order  dated  September  6,  1905. 

Appellant  now  maintains  that  the  court 
below  erroneously  construed  and  applied 
the  act  of  1866,  and  undertook  to  bestow 
upon  the  telegraph  company  rights  in  its 
highways  beyond  the  power  of  Congress  to 
grant;  that  its  ways  are  occupied  %vithout 
lawful  authority,  either  state  or  Federal; 
that  such  occupation  constitutes  a  continu- 
ing nuisance;  and  that  the  original  bill 
should  have  been  dismissed,  leaving  tho 
town  free  to  act  as  seemed  advisable. 

Many  opinions  of  this  court  establish  be* 
yond  question  the  validity  and  point  out 
the  general  purposes  of  the  act  of  1866. 
"It  substantially  declares,  in  the  interest 
of  commerce  and  the  convenient  transmis- 
sion of  intelligence  from  place  to  place  by 
the  government  of  the  United  States  and  its 
citizens,  that  the  erection  of  telegraph 
lines  shall,  so  far  as  state  interference  is 
concerned,  be  free  to  all  who  will  submit 
to  the  conditions  imposed."  Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U. 
S.  1,  11,  24  L,  ed.  708,  711.  A  state  has 
no  authority  to  say  that  a  telegraph  com- 
pany may  not  operate  lines  constructed 
over  postal  routes  within  its  borders. 
Western  U.  Teleg.  Co.  v.  Atty.  Gen.  126  U. 
S.  630,  654,  31  L.  ed.  790,  795,  8  Sup.  Ct 
Rep.  061.  A  city  may  not  arbitrarily  ex- 
clude the  wires  and  poles  of  a  telegraph 
company  from  its  streets,  but  may  impose 
reasonable  restrictions  and  regulations.    8^ 
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Louis  T.  Western  U.  Teleg.  Go.  148  U.  S. 
92,  105,  37  L.  ed.  380,  385,  13  Sup.  Ct.  Bep. 
485;  Western  U.  Teleg.  Go.  t.  Richmond, 
224  U.  S.  160,  170,  56  L.  ed.  710,  716,  32 
Sup.  Ct.  Rep.  449.  See  also  Western  U. 
Teleg.  Go.  T.  Pennsylvania  R.  Go.  195  U. 
8.  540,  49  L.  ed.  312,  25  Sup.  Gt.  Rep.  133, 
1  Ann.  Gas.  517 ;  United  States  v.  Union  P. 
R.  Go.  160  U.  S.  1,  44,  40  L.  ed.  319,  334, 
16  Sup.  Gt  Rep.  190;  Postal  Teleg.  Gable 
Go.  Y.  Ghicopee,  207  Mass.  341,  343,  32 
L.R.A.(N.S.)  907,  93  N.  E.  927. 

If  the  official  records  of  the  selectmen 
disclosed  that»*  responding  to  the  petition 
of  1884,  they  gave  a  writing  "specifying 
where  the  posts  may  be  located,  the  kind 
of  posts,  and  the  height  at  which  and  the 
places  where  the  wires  may  run/'  and  if 
thereafter  the  telegraph  company  had 
placed  poles  and  strung  wires  accordingly, 
plainly,  we  think,  under  the  opinions  cited 
above,  such  lines  would  be  protected  by  the 
act  of  1866  against  exclusion  or  other  arbi- 
trary action  by  the  town. 

With  full  knowledge  of  all  circumstances, 
the  town  authorities  permitted  the  location 
and  construction  of  lines  along  the  high- 
ways, and  for  more  than  twenty  years  ac- 
quiesced in  their  maintenance  and  opera- 
tion. The  company  has  expended  large 
sums  of  money  and  perfected  a  great  in- 
strumentality of  interstate  and  foreign 
eommerce,  in  the  continued  operation  of 
which  both  the  general  public  and  the  gov- 
ernment have  an  important  interest.  Un- 
der similar  circumstances  it  has  been  de- 
termined, upon  broad  principles  of  equity, 
that  an  owner  of  land,  occupied  by  a  rail- 
road without  his  previous  consent,  will  be 
regarded  as  having  acquiesced  therein  and 
be  estopped  from  maintaining  either  tres- 
pass or  ejectment  (Roberts  v.  Northern  P. 
R.  Go.  158  U.  S.  1,  11,  39  L.  ed.  873,  877, 
15  Sup.  Gt.  Rep.  756;  Northern  P.  R.  Go.  v. 
Smith,  171  U.  S.  260,  271,  275,  43  L.  ed. 
357,  161,  163,  18  Sup.  Gt.  Rep.  794) ;  and 
like  reasons  may  demand  similar  protection 
to  the  possession  of  a  telegraph  company. 
A  municipal  corporation,  under  exceptional 
circumstances,  may  be  held  to  have  waived 
its  rights  or  to  have  estopped  itself.  Ran- 
dolph Gounty  V.  Post,  93  U.  S.  502,  513, 
S3  L.  ed.  957,  959;  Boone  County  v.  Bur- 
lington &  M.  River  R.  Go.  139  U.  S.  684, 
693,  85  L.  ed.  319,  322,  11  Sup.  Gt.  Rep. 
687;  Gity  R.  Go.  v.  Gitizens'  Street  R.  Go. 
166  U.  S.  557,  566,  41  L.  ed.  1114,  1117,  17 
Sup.  Gt.  Rep.  653;  Louisville  v.  Gumber- 
land  Teleph.  &  Teleg.  Go.  224  U.  S.  649,  662, 
66  L.  ed.  934,  940,  32  Sup.  Gt.  Rep.  572; 
DilL  Mun.  Gorp.  5th  ed.  §§  1194,  1227. 
The  streets  and  highways  of  Essex  are  ' 


undoubtedly  post  roads  within  the  meaning 
of  the  act  of  1S6G.  Western  U.  Teleg.  Go. 
V.  Richmond,  224  U.  S.  160,  170,  56  L.  ed. 
710,  716,  32  Sup.  Gt.  Rep.  449,  act  of  March 
1,  1884,  chap.  9,  23  Stat  at  L.  3,  Gomp.  ci 
Stat.  1913,  §  7457.  What  rights— if  any^g 
in  respect  of  them«wcre  immediately  secured  * 
by  the  telegraph  company  through  accept* 
ance  of  that  act,  we  need  not  consider.  It 
entered  upon  those  now  occupied  notorious- 
ly, peacefully,  and  without  objection,  and 
has  developed  there  a  necessary  means  of 
commimication.  The  statute  must  be  con- 
strued and  applied  in  recognition  of  exist- 
ing conditions  and  with  a  view  to  effectuate 
the  purposes  for  which  it  was  enacted. 
Among  the  latter,  as  stated  in  Pensacola 
Teleg.  Go.  v.  Western  U.  Teleg.  Go.  and 
Western  U.  Teleg.  Go.  v.  Atty.  Gen.  supra» 
are  the  extension  and  protection  of  instru- 
mentalities  essential  to  commercial  inter- 
course and  the  efficient  conduct  of  govern- 
mental affairs.  In  the  circumstance8» 
appellee  has  acquired  the  same  Federal  right 
to  maintain  and  operate  its  poles  and  wires 
along  the  ways  in  question  that  would  have 
attached  had  the  selectmen  granted  a  formal 
antecedent  permit.  Gommercial  transac- 
tions and  the  orderly  conduct  of  govern- 
mental business  have  come  to  depend  on  the 
daily  use  of  these  lines,  and  certainly  would 
be  as  seriously  hindered  by  their  severance 
as  if  they  had  been  constructed  after  an  of- 
ficial location.  There  is  no  suggestion  that 
ordinary  travel  is  being  interfered  with; 
and,  having  long  acquiesced  in  appellee'9 
peaceful  possession,  the  town  may  not  now 
rely  upon  the  claim  that  this  was  obtained 
without  compliance  with  prescribed  regula- 
tions, and  treat  the  company  as  a  naked 
trespasser.  Its  rights  under  the  Federal 
law  would  be  violated  by  the  threatened 
arbitrary  interference. 

The  further  claim  is  here  made  for  the 
first  time  that,  in  any  event,  the  injunction 
is  too  broad.  In  Western  U.  Teleg.  Go.  ▼. 
Richmond,  supra,  it  was  pointed  out  that 
the  act  of  1866  does  not  deprive  a  munici- 
pality of  the  right  to  subject  telegraph  com- 
panies occupying  its  streets  to  reasonable 
regulations.  The  injimction  as  granted 
might  interfere  with  action  altogether  prop-  g 
er,  and  the  decree  below  will  be  modified  by  M 
the  addition  of  the  words,* "Provided,  that* 
nothing  herein  shall  be  so  construed  as  to 
prevent  the  board  of  selectmen  or  the  town 
of  Essex  from  subjecting  the  location  and 
operation  of  the  company's  lines  to  reason- 
able regulations."  With  this  modification, 
it  is  affirmed.  The  costs  will  be  charged  t» 
appellant. 

Modified  and  affirmed. 
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(239  U.  S.  299) 
ETHEL  C.  MACKENZIE,  Plff.  in  Err., 

V. 

JOHN  P.  HARE,  Thomas  V.  Cater,  Charle3 
L.  Queen,  William  McDevitt,  and  John 
Herman,  as  and  Composing  the  Board  of 
Election  Commissioners  of  the  City  and 

.    County  of  San  Francisco. 

Citizens  <S=38— Expatriation— Marbiage 
WITH  Foreigner. 

1.  No  exception  in  favor  of  an  Ameri- 
can-bom woman  who  marries  a  resident 
foreigner  and  remains  within  the  jurisdic- 
tion of  the  United  States  may  be  read  into 
the  provisions  of  the  act  of  March  2,  1907 
(34  Stat,  at  L.  1228,  chap.  2634,  Comp. 
Stat.  1913,  §  3960),  that  ''any  American 
woman  who  marries  a  foreigner  shall  take 
the  nationality  of  her  husband,''  but  may 
resume  her  American  citizenship  at  the 
termination  of  the  marital  relation,  if  with- 
in the  United  States,  by  her  continuing  to 
reside  therein,  and,  if  abroad,  by  returning 
to  the  United  States,  or  by  registering  as 
a^  American  citizen. 

[Ed.  Note.— For  other  cases,  see  Citizens,  Cent. 
Dig.  9  7;    Dec.  Dig.  <g:=>S.] 

Citizens  <g=>8--ExPATRiATioN— Marriage 
WITH  Foreigner. 

2.  Congress  could  validly  enact  the  pro- 
visions of  the  act  of  March  2,  1907  (34 
Stat,  at  L.  1228,  ,ehap.  2534,  Comp.  Stat. 
1913,  S  3960),. under  which  an  American- 
bom  woman  who  marries  a  foreigner  for- 
feits her  citizenship,  even  though  she  re- 
mains within  the  jurisdiction  of  the  United 
States. 

tBd.  Note.— For  other  cases,  see  Citizens,  Cent. 
Dig.  S  7;    Dec.  Dig.  ^=»8.] 

[No.  79.1 

(Argued  November   11   and   12,   1915.     De- 
cided December  6, 1915. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decree 
which  denied  a  writ  of  mandamus  to  com- 
pel election  officers  to  register  as  an  elector 
an  American-bom  woman  who  had  married 
a  subject  of  Great  Britain.    Affirmed. 

See  same  case  below,  165  Cal.  776, 
LJIJI.— ,  — ,  134  Pac.  713,  Ann.  Cas. 
191 5B,  261. 

The  facts  are  stated  in  the  opinion. 

Mr.  Milton  T.  U'Ren  for  plaintiff  in 
error. 

Messrs.  Thomas  V.  Cator,  William  Mc- 
Devitt, and  Percy  V.  Long  for  defendants 

^  in  error. 

e 

69 

*  }  T  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 
^      Mandamus  prosecuted  by  plaintiff  in  er* 
9  ror    as    petitioner    against    defendants    in 
•  error,   respondents,   as  and   composing  *  the 
board  of  election  commissioners  of  the  city 
and  county  of  San  Francisco,  to  compel  her 


registration  as  a  qualified  voter  of  the  city 
and  county,  in  the  appropriate  precinct 
therein. 

An  alternative  writ  was  issued,  but  a 
permanent  writ  was  denied  upon  demurrer 
to  the  petition. 

The  facts  are  not  in  dispute  and  are  stated 
by  Mr.  Justice  Shaw,  who  delivered  the 
opinion  of  the  court,  as  follows: 

"The  plaintiff  was  born  and  ever  since 
has  resided  in  the  state  of  California.  On 
August  14,  1909,  being  then  a  resident  and 
citizen  of  this  state  and  of  the  United 
States,  she  was  lawfully  married  to  Gordon 
Mackenzie,  a  native  and  subject  of  the 
kingdom  of  Great  Britain.  He  had  resided 
in  California  prior  to  that  time,  still  re- 
sides here,  and  it  is  his  intention  to  make 
this  state  his  permanent  residence.  He  has 
not  become  naturalized  as  a  citizen  of  the 
United  States  and  it  does  not  appear  that 
he  intends  to  do  so.  Ever  since  their  mar- 
riage the  plaintiff  and  her  husband  have 
lived  together  as  husband  and  wife.  On 
January  22,  1913,  she  applied  to  the  de- 
fendants to  be  registered  as  a  voter.  She 
was  then  over  the  age  of  twenty-one  years 
and  had  resided  in  San  Francisco  for  more 
than  ninety  days.  Registration  was  re-> 
fused  to  her  on  the  ground  that,  by  reason 
of  her  marriage  to  Gordon  Mackenzie,  a 
subject  of  Great  Britain,  she  thereupon 
took  the  nationality  of  her  husband  and 
ceased  to  be  a  citizen  of  the  United  States." 
[165  Cal.  778,  L.R.A.  — ,  — ,  134  Pac  713, 
Ann.  Cas.  1915B,  261.] 

Plaintiff  in  error  claims  a  right  as  a  voter 
of  the  state  under  its  Constitution  and  the 
Constitution  of  the  United  States. 

The  Constitution  of  the  state  gives  the 
privilege    of    suffrage     to     "every     native 
citizen  of  the  United  States,"  and  it  is  con- 
tended   that    under    the     Constitution     of 
the  United  States  every  person  born  in  the  ^ 
United  States  is    a    citizen    thereof.     The|{ 
latter  must  be  conceded,  and  if^plaintiff  has  * 
not  lost  her    citizenship    by  her  marriage^ 
she  has  the  qualification   of  a  voter   pre- 
scribed by  the  Constitution  of  the  state  of 
California.     The  question  then  is,  Did  she 
cease  to  be  a  citizen  by  her  marriage? 

On  March  2,  1907,  that  is,  prior  to  the 
marriage  of  plaintiff  in  error,  Congress 
enacted  a  statute  the  3d  section  of  which 
provides:  "That  any  American  woman  who 
marries  a  foreigner  shall  take  the  nation- 
ality of  her  husband.  At  the  termination 
of  the  marital  relation  she  may  resume  her 
American  citizenship,  if  abroad,  by  register- 
ing as  an  American  citizen  within  one  year 
with  a  consul  of  the  United  States,  or  by 
returning  to  reside  in  the  United  States,  or, 
if  residing  in  the    United    States    at    the 
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termination  of  the  marital  relation,  by  con- 
tinuing to  reside  therein."  [34  Stat,  at  L. 
1228,  chap.  2534,  Comp.  Stat.  1013,  §  39G0.] 

Plaintiff  contends  that  "such  legislation, 
if  intended  to  apply  to  her,  is  beyond  the 
authority  of  Congress." 

Questions  of  construction  and  power  are, 
therefore,  presented.  Upon  the  construction 
of  the  act  it  is  urged  that  it  was  not  tlie  in- 
tention to  deprive  an  American-born  wom- 
an, remaining  within  the  jurisdiction  of  the 
United  States,  of  her  citizenship  by  reason 
of  her  marriage  to  a  resident  foreigner. 
The  contention  is  attempted  to  be  based 
upon  the  history  of  the  act  and  upon  the 
report  of  tlie  committee,  upon  which,  it  is 
said,  the  legislation  was  enacted.  Both  his- 
tory and  report  show,  it  is  asserted,  "that 
the  intention  of  Congress  was  solely  to  legis- 
late concerning  the  status  of  citizens  abroad 
and  the  questions  arising  by  reason  there- 
of." 

Does  the  act  invite  or  permit  such  assist- 
ance? Its  declaration  is  general,  "that  any 
American  woman  who  marries  a  foreigner 
shall  take  the  nationality  of  her  husband." 
There  is  no  limitation  of  place;  there  is  no 
limitation  of  effect,  the  marital  relation 
having  been  constituted  and  continuing. 
ao  For  its  termination  there  is  provision,  and 
§  explicit  provision.  At  its  termination  she 
•  may  resume  *her  American  citizenship  if  in 
the  United  States  by  simply  remaining  there- 
in; if  abroad,  by  returning  to  the  United 
States,  or,  within  one  year,  registering  as  an 
American  citizen.  The  act  is  therefore  ex- 
plicit and  circumstantial.  It  would  tran- 
•cend  judicial  power  to  insert  limitations 
or  conditions  upon  disputable  considerations 
of  reasons  which  impelled  the  law,  or  of  con- 
ditions to  which  it  might  be  conjectured  it 
was  addressed  and  intended  to  accom- 
modate. 

Whatever  was  said  in  the  debates  on  the 
bill  or  in  the  reports  concerning  it,  preced- 
ing its  enactment  or  during  its  enactment, 
must  give  way  to  its  language;  or,  rather, 
all  the  reasons  that  induced  its  enactment 
and  all  of  its  purposes  must  be  supposed  to 
be  satisfied  and  expressed  by  its  words,  and 
it  makes  no  difference  that  in  discussion 
some  may  have  been  given  more  prominence 
than  others,  seemed  more  urgent  and  insist- 
ent than  others,  presented  the  mischief  in- 
tended to  be  remedied  more  conspicuously 
than  others. 

The  application  of  the  law  thus  being 
determined,  we  pass  to  a  consideration  of 
its  validity. 

An  earnest  argument  is  presented  to 
demonstrate  its  invalidity.  Its  basis  is  that 
tlie  citizenship  of  plaintiff  was  an  incident 
to  her  birth  in  the  United  States,  and,  under 
the  Constitution  and  laws    of    the    United 


States,  it  became  a  right,  privilege,  and  im- 
munity which  could  not  be  taken  away  from 
licr  except  as  a  punishment  for  crime  or  by 
her  voluntary  expatriation. 

The  argument  to  support  the  contention 
and  the  argument  to  oppose  it  take  a  wide 
range  through  the  principles  of  the  com- 
mon law  and  international  law  and  their 
development  and  change.  Both  plaintiff  and 
defendants  agree  that  under  the  common 
law  originally  allegiance  was  immutable. 
They  do  not  agree  as  to  when  the  rigidity 
of  the  principle  was  relaxed.  Plaintiff  in  a 
error  contests  the  proposition  which  she  at-M 
tributes  to  defendants  in  error,  «"that  the* 
doctrine  of  perpetual  allegiance  maintained 
by  England  was  accepted  by  the  United 
States,"  but  contends  "that  the  prevalent 
doctrine  of  this  country  always  has  been 
that  a  citizen  had  a  right  to  expatriate 
himself,"  and  cites  cases  to  show  that  ex* 
patriation  is  a  natural  and  inherent  right 

Whether  this  was  originally  the  law  of 
this  country  or  became  such  by  inevitable 
evolution  it  is  not  important  to  inquire. 
The  first  view  has  certainly  high  authority 
for  its  support.  In  Shanks  v.  Dupont,  3 
Pet.  242,  246,  7  L.  ed.  666,  668,  Mr.  Justice 
Story,  delivering  the  judgment  of  the  court, 
said:  "The  general  doctrine  is,  that  no 
persons  can  by  any  act  of  their  own,  with- 
out the  consent  of  the  government,  put  off 
their  allegiance,  and  become  aliens."  And 
Kent,  in  his  Commentaries,  after  a  his- 
torical review  of  the  principle  and  discus- 
sion in  the  Federal  courts,  declares  that 
"the  better  opinion  would  seem  to  be,  that 
a  citizen  cannot  renounce  his  allegiance  to 
the  United  States  without  the  permission  of 
government  to  be  declared  by  law;  and  that, 
as  there  is  no  existing  legislative  regula- 
tion on  the  case,  the  rule  of  the  English 
common  law  remains  unaltered."  2  Kent, 
14th  ed.  49.  The  deduction  would  seem  to 
have  been  repelled  by  the  naturalization 
laws,  and  it  was  certainly  opposed  to  ex- 
ecutive opinion;  and,  we  may  say,  popular 
sentiment,  so  determined  that  it  sought  ita 
vindication  by  war.  Further  discussion 
would  lead  us  far  afield,  and,  besides,  would 
only  have  historical  interest.1  The  con- 
dition which  Kent  suggested  has  occurred; 
there  is  a  legislative  declaration.  In  1868 
Congress  explicitly  declared  the  right  of 
expatriation  to  have  been  and  to  be  the  law.  c 
And  the  declaration  was  in  effect  said  to  be  J^ 
the  dictate  of  necessity.  •  The  act  recites  * 
that  emigrants  have  been  received  and  in- 

IThe  course  of  opinion  and  decision  is 
set  forth  in  Van  Dyne's  "Citizenship  of  the 
United  States,"  and  in  his  "Naturalization 
in  the  United  States."  Moore's  Digest  of 
International  Law.  See  also  Cookburn  on 
Nationality. 
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Tested  with  dtizenBhip  In  recognition  of  the 
principle  of  the  right  of  expatriation  and 
that  tiiere  should  be  a  prompt  and  final  dis- 
avowal of  the  claim  'that  such  American 
citizens,  with  their  descendants,  are  subjects 
of  foreign  states,"  Rev.  Stet.  §  1999,  Oomp. 
Stat.  1913,  §  3965. 

But  plaintiff  says,  ''Expatriation  is  evi- 
denced only  by  emigration,  coupled  with 
other  acts  indicating  an  intuition  to  trans- 
fer one's  allegiance."  And  all  the  acts  must 
be  voluntary,  "the  result  of  a  fixed  de- 
termination to  change  the  domicil  and  per- 
manently reside  elsewhere,  as  well  as  to 
throw  off  the  former  allegiance,  and  become 
a  citizen  or  subject  of  a  foreign  power." 

The  right  and  the  condition  of  its  exer- 
cise being  thus  defined,  it  is  said  that  the 
authority  of  Congress  is  limited  to  giving 
its  consent.  This  is  variously  declared  and 
emphasized.  *'No  act  of  the  legislature," 
plaintiff  says,  "'can  denationalize  a  citizen 
without  his  concurrence,*"  citing  Burkett 
T.  McCarty,  10  Bush,  768.  "And  the  sov- 
ereign cannot  discharge  a  subject  from  his 
allegiance  against  his  consent  except  by 
disfranchisement  as  a  punishment  for 
crime,"  citing  Ainslie  r.  Martin,  9  Mass. 
454.  "The  Constitution  does  not  authorize 
Congress  to  enlarge  or  abridge  the  rights 
of  citizens,"  citing  Osbom  v.  Bank  of  United 
States,  9  Wheat.  738,  6  L.  ed.  204.  ''The 
power  of  naturalization  vested  in  Congress 
by  the  Constitution  is  a  power  to  confer 
citizenship,  not  a  power  to  take  it  away. 
.  .  .  The  14th  Amendment,  while  it 
leaves  the  power  where  it  was  before,  in 
Congress,  to  regulate  naturalization,  has 
conferred  no  authority  upon  Congress  to  re- 
strict the  effect  of  birth  declared  by  the 
Constitution  to  constitute  a  sufiicient  and 
complete  right  to  citizenship;"  citing  Unit- 
ed States  V.  Wong  Kim  Ark,  169  U.  S.  at 
p.  703,  42  L.  ed.  010,  18  Sup.  Ct.  Rep.  456. 
^  It  will  thus  be  seen  that  plaintiff's  con- 
H  tention  is  in  exact  antagonism  to  the  stat- 
•  ute.  Only  voluntary  expatriation,  ^as  she 
defines  it,  can  devest  a  woman  of  her  citizen- 
ship, she  declares;  the  statute  provides  that, 
by  marriage  with  a  foreigner,  she  takes  his 
nationality. 

It  would  make  this  opinion  very  volumi- 
nous to  consider  in  detail  the  argument  and 
the  cases  urged  in  support  of  or  in  attack 
upon  the  opposing  conditions.  Their  foun- 
dation principles,  we  may  assume,  are 
known.  The  identity  of  husband  and  wife 
is  an  ancient  principle  of  our  jurispru- 
dence. It  was  neither  accidental  nor  arbi- 
trary, and  worked  r  in  many  instances  for 
her  protection.  There  has  been,  it  is  true, 
Ynuch  relaxation  of  it,  but  in  its  retention 
as  in  its  origin  ii  is  determined  by  their 
intimate  relation  and  unity    of    interests, 


and  this  relation  and  unity  may  make  it 
of  public  concern  in  many  instances  to 
merge  their  identity,  and  give  dominance  to 
the  husband.  It  has  purpose,  if  not  neces- 
sity, in  purely  domestic  policy;  it  has  great- 
er purpose,  and,  it  may  be,  necessity,  in 
international  policy.  And  this  was  the 
dictate  of  the  act  in  controversy.  Having 
this  purpose,  has  it  not  the  sanction  of 
power  ? 

Plaintiff  contends,  as  we  have  seen,  that  it 
has  not,  and  bases  her  contention  upon  the 
absence  of  an  express  gift  of  power.  But 
there  may  be  powers  implied,  necessary  or 
incidental  to  the  expressed  powers.  As  a 
government,  the  United  States  is  invested 
with  all  the  attributes  of  sovereignty.  As 
it  has  the  character  of  nationality  it  has 
the  powers  of  nationality,  especially  those 
which  concern  its  relations  and  intercourse 
with  other  countries.  We  should  hesitate 
long  before  limiting  or  embarrassing  such 
powers.  But  monition  b  not  necessary  in 
the  present  case.  There  need  be  no  dissent 
from  the  cases  cited  by  plaintiff;  there  need 
be  no  assertion  of  very  extensive  power  over 
the  right  of  citizenship  or  of  the  impera- 
tive imposition  of  conditions  upon  it.  It 
may  be  conceded  that  a  change  of  citizen- 
ship cannot  be  arbitrarily  imposed,  that  is, 
imposed  without  the  concurrence  of  the^i 
citizen.  The  law  in  controversy  does  notjj 
have  that  feature.  It  deals  with*  a  condi-* 
tion  voluntarily  entered  into,  with  notice 
of  the  consequences.  We  concur  with  coun- 
sel that  citizenship  is  of  tangible  worth,  and 
we  sympathize  with  plaintiff  in  her  desire 
to  retain  it  and  in  her  earnest  assertion  of 
it.  But  there  is  involved  more  than 
personal  considerations.  As  we  have 
seen,  the  legislation  was  urged  by 
conditions  of  national  moment.  And  this 
is  an  answer  to  the  apprehension  of 
counsel  that  our  construction  of  the  legis- 
lation will  make  every  act»  though  lawful, 
as  marriage,  of  course,  is,  a  renunciation 
of  citizenship.  The  marriage  of  an  Ameri- 
can woman  with  a  foreigner  has  conse- 
quences of  like  kind,  may  involve  national 
complications  of  like  kind,  as  her  physical 
expatriation  may  involve.  Therefore,  as 
long  as  the  relation  lasts,  it  is  made  tanta- 
mount to  expatriation.  This  is  no  arbi- 
trary exercise  of  government.  It  is  one 
which,  regarding  the  international  aspects, 
judicial  opinion  has  taken  for  granted 
would  not  only  be  valid,  but  demanded.  It 
is  the  conception  of  the  legislation  under 
review  that  such  an  act  may  bring  the 
government  into  embarrassments,  and,  it 
may  be,  into  controversies.  It  is  as  volun- 
tary and  distinctive  as  expatriation  and  its 
consequence  must  be  considered  as  elected. 

Judgment  afiirmed. 
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Mr.  Justice  McIleTnolds  is  of  opinion 
-that  this  court  is  without  jurisdiction,  and 
ihat  therefore  this  writ  of  error  should  be 
^iflznissed. 

(239  U.  S.  29S) 
TEODORA  ARANA  DB  VILLANUEVA, 
Appt., 

V, 

MARIANO  P.  VILLANUEVA, 
•GouBTs  «=»387— Appeal  FROM  Philippine 

SUPEEMS  Ck>nBP    —    JUBISDICnONAL 

Amount. 

J,  'Xhe  requisite  jurisdictional  amount 
is  involved  so  as  to  sustain  an  appeal  to 
the  Federal  Supreme  Court  from  the  Philip- 
pine supreme  court  to  review  a  decree 
which  affirmed  a  decree  below,  rejecting  a 
wife's  demand  for  a  divorce,  and  liauida- 
tion  of  the  community,  where,  in  addition 
to  an  allegation  in  the  bill  of  the  existence 
of  such  an  amount  of  community  property 
as  to  give  jurisdiction,  an  affidavit  filed  for 
the  purpose  of  the  appeal  asserts  that  the 
value  of  the  property  in  controversy  ex- 
ceeds that  amount,  there  bein^  no  counter- 
vailing affidavit,  and  nothing  m  the  record 
to  demonstrate  to  the  contrary. 

[Bd.  Note.— For  otlier  eases,  see  Courti,  Gent. 
Dlii.  H  lOtt-lOST;  Dec.  Dig.  ^s»S87 ;  AppMil  and 
arror.  Cent  Dig.  91  808,  mfT 

Courts  «=»387— Appeal  fbom  Philippine 
SuPBEinc  CouET— Review  of  Facts. 

2.  Concurrent  findings  of  fact  by  the 
two  lower  courts  will  be  accepted  by  the 
Federal  Supreme  Court  on  an  appeal  from 
the  Philippine  supreme  court,  unless  dear 
ly  erroneous. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  n  1032-1037 ;  Dec.  Dig.  ^=a3Sl ;  Appeal  and 
Error,  Cent.  Dig.  U  308.  3397.] 

OouBTs  ^=s>387— Appeal  FBOM  Philippine 
Supbeme  Coubt— Following  Decision 
Below. 

3.  The  local  law,  as  applied  by  the 
eourt  below  to  the  facts,  will  be  accepted 
by  the  Federal  Supreme  Court  on  an  ap- 
peal from  the  Philippine  supreme  court  un- 
less constrained  to  the  contrary  by  the  con- 
viction that  error  was  clearly  committed 
"by  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SI  1032-1087 ;  Dec.  Dig.  ^=»337 ;  Appeal  and 
Brror.  Cent.  Dig.  {9  808.  8397.] 

[No.  66.] 
Argued  November  0,  1915.  Decided  De- 
cember 6,  1916. 
APPEAL  from  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  decree 
which  aflirmed  a  decree  of  the  Court  of 
First  Instance  of  the  Province  of  Albay, 
•dismissing  a  wife's  suit  for  a  divorce  from 
her  husband,  and  for  a  liquidation  and  par- 
tition of  the  community  property.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  C.  W.  O'Brien  for  appellant. 
Messrs.    Howard    Thayer    Kingsbury 
and  Frederic  R.  Coudert  for  appellee.  ' 


i 


*Mr.   Chief  Justice  \lliite  delivered  the* 
opinion  of  the  court: 

The  decree  which  the  appellant  seeks  to 
reverse  affirmed  one  rendered  by  the  court 
of  first  instance,  rejecting  her  demand  for 
a  divorce  from  her  husband  and  for  a  liqui- 
dation and  partition  of  the  property  belong- 
ing to  the  legal  community  which  existed 
between  them.  At  the  outset  we  say  tliat 
we  think  there  Is  no  foundation  for  the 
suggestion  that  we  are  without  jurisdiction 
because  of  the  inadequacy  of  the  amount 
involved,  since  the  complaint  by  which  the 
suit  was  begun  alleged  the  existence  of  such 
an  amount  of  community  property  as  to 
give  jurisdiction,  and  because  the  affidavit 
filed  for  the  purpose  of  the  appeal  also  to 
establishes,  there  being  no  countervailing 
affidavit  and  nothing  in  the  record  to  dem- 
onstrate to  the  contrary.  De  la  Rama  r. 
De  la  Bama,  201  U.  S.  303,  60  L.  ed.  766, 
26  Sup.  Ct.  Rep.  485. 

The  complaint  for  divorce  and  liquida- 
tion of  the  community  as  it  was  finally 
amended,  which  was  filed  in  1910,  alleged 
the  marriage  of  the  parties  in  1867  and  the 
birth  of  ten  children,  nine  of  whom  were 
alive  and  of  age  and  one  of  whom  was  dead, 
leaving  surviving  issue.  As  a  basis  for  the 
divorce  prayed  various  acts  of  adultery  by 
the  defendant  were  charged,  extending  over 
a  period  of  forty- two  years;  that  is,  from 
1868,  shortly  after  the  marriage,  until  the 
bringing  of  the  suit  in  1910.  The  facts  thus 
charged  embraced  six  periods:  the  first, 
from  1868  until  the  filing  of  the  suit  with 
a  named  person,  from  which  relation  it  was 
alleged  there  had  been  begotten  five  chil- 
dren, four  of  whom  were  alive  and  bore  their 
father's  surname;  the  second,  with  another 
named  person  during  1889  and  1890,  from 
which  relation  there  was  begotten  a  daugh- 
ter who  likewise  bore  her  father's  surname; 
the  third,  with  a  named  person  during  the  ^ 
year  1891 ;  the  fourth,  with  a  named  person  g 
from  1892  until  the  time  the^gait  was  com- « 
menced,  from  which  relation  it  was  al- 
leged children  also  were  begotten;  the  fifth, 
with  a  named  person  during  the  years  1901 
and  1902;  and  the  sixth,  with  a  named  per- 
son during  the  years  1903  and  1904.  The 
answer  set  up  a  general  denial,  a  special 
defense  that  if  the  acts  of  adultery  alleged 
were  found  to  have  been  committed,  they 
were  done  with  the  knowledge  of  the  com- 
plainant, who  had  condoned  them,  and, 
moreover,  that  the  action  was  prescribed. 

After  full  hearing  the  court  of  first  in- 
stance found  that  the  defendant  had  been 
guilty  of  adultery  with  the  person  named 
in  the  complaint  in  the  first  period  during 
the  years  from  1868  until  1900,  but  that 
there  was  no  proof  of  any  such  adultery 
having  been  committed  by  him  with  the  per- 
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Bon  named  for  the  ten  ^ears  preceding  the 
suit,  that  IB,  from  1900  to  1910.  The  court 
also  found  that  it  was  established  that  tlie 
defendant  had  adulterous  relations  with 
the  person  named  during  the  second  period, 
that  is,  from  1889  to  1890,  and  that  from 
such  relations,  as  alleged,  a  daughter  named 
Maria  was  begotten,  but  that  the  relations 
had  ceased  years  before  the  bringing  of  the 
suit,  since  the  woman  named  had  died  long 
before  at  a  period  fixed  approximately  as 
the  time  of  the  beginning  of  the  American 
occupation  of  the  islands.  The  court  also 
found  that  it  had  been  proved  that  acts  of 
Adultery  had  been  committed  with  the  per- 
son named  during  the  fourth  period,  that  is, 
in  1892  and  some  time  thereafter,  but  it 
also  affirmatively  found  that  all  relations 
between  the  defendant  and  the  person  named 
in  this  period  had  ceased  prior  to  1900.  It 
was  moreover  expressly  found  that  there 
was  no  proof  whatever  offered  concerning 
any  of  the  other  acts  of  adultery  charged  in 
the  complaint. 

Concerning  the  first  period,  the  court 
found  that  the  proof  left  no  doubt  tliat  the 
complainant  at  an  early  date  became  aware 
a  of  the  adulterous  relations  to  which  that 
•  period  related,  and  although  she  did  so, 
continued  her  marital  relations  with  her 
husband  and  had  condoned  his  infidelity. 
Indeed,  it  was  found  that  forgiveness  by  the 
wife  was  clearly  established  from  the  fact 
that  during  the  ten  years  which  had  elapsed 
before  the  bringing  of  the  suit  and  after 
the  illicit  relations  had  ceased,  the  children 
begotten  of  such  relation  were  brought  into 
the  household  with  the  consent  of  the  wife, 
and  lived  as  part  of  the  common  family. 
Applying  the  law  to  this  condition  it  was 
held  that  the  condonement  or  forgiveness 
was  a  complete  bar  to  the  suit  based  upon 
the  acts  which  had  been  thus  forgiven.  So 
far  as  concerned  the  acts  of  infidelity  com- 
mitted during  the  second  and  fourth  peri- 
ods, as  stated,  although  it  was  found  that 
there  was  no  direct  proof  that  the  com- 
plainant knew  of  such  wrongs  when  com- 
mitted, nevertheless  it  was  held  that  there 
was  no  ground  for  awarding  relief  because 
of  such  acts  irrespective  of  the  question  of 
forgiveness  or  condonement  resulting  from 
the  long  continuance  of  the  marital  rela- 
tions after  such  acts  had  been  committed, 
for  the  reason  that  the  complainant  had 
expressly  declared  in  testifying  that  she 
^lely  asked  relief  because  of  the  acts  em- 
braced in  the  first  period,  and  none  other, — 
A  situation  which,  it  was  held,  brought  the 
ease  directly  within  the  control  of  Laws  1 
and  2,  title  9,  Partida  4,  expressly  confin- 
ing the  right  to  eomplain  of  adultery  by 
one  of  the  parties  to  a  marriage  to  the 
Injured   parly.     And   this  conclusion   was 


sustained   by   pointing   out  that  although 
the  complaint  for  divorce  had  been  sworn 
to  by  the  complainant,  she  had  in  her  testi- 
mony admitted  that  she  knew  nothing  of 
the  particular  acts  embraced  in  the  periods 
in  question,  and  intended  only  to  sue  for 
those  described  in  the  first  period;  thus,  as 
to  such  other  acts,  giving  rise  to  the  impli- 
cation that  their  averment  was  the  result 
of  the  instigation  of  some  person  not  au- 
thorized to  act,  probably  impelled  by  some^ 
interest  direct  or  indirect  in  the  liquidation  g 
of*  the   community   property   which    would  • 
follow  if  the  prayer  of  the  complainant  had 
been  granted. 

In  a  careful  opinion  the  court  below,  re- 
viewing the  action  of  the  court  of  first  in- 
stance, adopted  and  reaffirmed  in  every 
substantial  particular  the  facts  found  by 
that  court,  and  also  agreed  with  the  legal 
conclusions  which  the  court  had  applied  to 
the  facts  by  it  found.  In  applying  the  law 
to  the  facts  it  was  pointed  out  that  the  con- 
trolling law  was  to  be  found  not  in  the 
Civil  Code,  but  in  the  Partidas,  and  it  was 
held  that  as  by  provisions  of  the  Partidas 
which  were  cited  it  was  expressly  provided 
that  condonement  or  forgiveness  of  acts  of 
adultery  excluded  the  subsequent  right  to 
relief  based  upon  the  fact  that  they  had 
been  committed,  it  followed  from  the  con- 
clusive proof  of  forgiveness  resulting  from 
the  facts  found  that  no  error  had  been  com- 
mitted in  rejecting  the  demand  for  a  di- 
vorce. In  stating  the  reasons  which  led  it 
to  this  conclusion  the  mind  of  the  court  was 
principally  directed  to  the  acts  of  infidelity 
found  to  have  been  committed  during  the 
first  period  and  the  acts  by  which  forgive- 
ness as  to  them  had  been  indubitably  estab- 
lished. But  the  court,  considering  the  facts 
found  as  to  the  other  two  periods,  without 
deciding  that  such  acts  of  infidelity  had  not 
been  condoned,  expressly  held  that  the  neces- 
sary result  of  the  provisions  of  the  Partidas 
which  had  been  applied  by  the  lower  court, 
exclusively  confining  the  right  to  relief  for 
acts  of  infidelity  to  the  injured  spouse, 
plainly  justified  the  court  of  first  instance 
in  its  ruling  that  the  disclaimer  of  all  right 
to  relief  as  to  any  acts  but  those  which  the 
complaint  alleged  were  committed  during 
the  first  period  excluded  all  right  to  recover 
for  any  but  those  acts,  to  which  the  con- 
troversy thus  became  confined. 

The  first  two  of  the  nine  assignments  of 
error  question  the  finding  and  ruling  of  the 
court  concerning  the  acts  committed  during 
the  first  period  and  their  condonement  or  qq 
forgiveness.     The  third  and  fourth   assail  § 
thtt«correctnes8  of  the  conclusion  concerning  * 
the  second  and  fourth  periods  and  the  ruling 
of  the  court  relating  to  them,  based  on  the 
disclaimer  made  by  the  complainant  in  her 
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testimony  of  any  right  to  relief  on  account 
of  them;  and  as  cogpaate  to  this  suhject,  the 
fifth  complains  of  the  action  of  the  court  in 
analyzing  the  motives  which  prompted  the 
inclusion  in  the  suit  of  causes  upon  which 
the  complainant  asserted  she  did  not  rely 
for  relief,  for  the  purpose  of  hringing  the 
case  within  the  rule  laid  down  in  Laws  1 
and  2,  title  0,  Partida  4,  which  hoth  courts 
applied.  The  remainder  in  general  terms 
but  assert  error  committed  in  the  findings 
and  in  the  law  which  was  applied  to  them 
In  deciding  the  cause. 

Although  the  arguments  pressed  at  bar 
to  sustain  these  assignments  apparently  en- 
large them,  in  substance  they  add  nothing 
to  them,  but  simply  reiterate  in  changed 
and  more  minute  forms  of  statement  the 
grounds  of  error  asserted  in  the  assign- 
ments. Under  these  conditions  it  is  ap- 
parent that  all  the  errors  relied  upon, 
whether  embraced  in  the  assignments  or 
pressed  in  the  argument,  considered  in  their 
essence,  only  dispute  the  correctness  of  the 
facts  found  by  both  the  courts  below,  and 
but  challenge  the  accuracy  of  the  principles 
of  the  local  law  which  were  applied  to  the 
facts  for  the  purpose  of  deciding  the  cause. 
Under  these  circumstances,  without  noticing 
more  in  detail  either  the  assignments  or  the 
arguments  supporting  them,  we  content  our- 
selves with  saying  that  we  are  of  the  opin- 
ion, after  examining  and  weighing  them  all, 
that  they  are  without  merit  for  the  follow- 
ing reasons:  (a)  Because  in  so  far  as 
they  dispute  the  concurrent  findings  of  fact 
of  both  the  courts  below,  they  entirely  fail 
to  give  rise  to  that  conviction  of  clear  error 
which  must  be  entertained  in  order  to  au- 
thorize a  reversal  of  the  findings  (Texas  & 
P.  R.  Co.  T.  Railroad  Commission,  232  U. 
8.  338,  58  L.  ed.  630,  34  Sup.  Ct.  Rep.  438; 
Gilson  ▼.  United  States,  234  U.  S.  380,  383, 
^  884,  68  L.  ed.  1361,  1362,  1363,  34  Sup.  Ct. 
g  Rep.  778) ;  and  (b)  because  in  so  far  as 
*  they  challenge  the  correctness  of  the^appli- 
cation  which  the  courts  made  of  the  local 
law  to  the  facts  in  deciding  the  cause,  they 
are  totally  deficient  in  that  persuasive 
strength  which  it  is  essential  they  should 
possess  in  order  to  produce  the  conviction 
that  clear  error  was  committed  by  the  court 
below,  and  thus  lead  us  to  depart  from  the 
principle  by  which  we  follow  and  sustain 
the  local  law  as  applied  by  the  court  below 
unless  we  are  constrained  to  the  contrary 
by  a  sense  of  clear  error  committed  (Ker 
&  Co.  V.  Couden,  223  U.  S.  268,  279,  56  L. 
edL  432,  435,  32  Sup.  Ct.  Rep.  284;  Santa 
Fe  C.  R.  Co.  V.  Friday,  232  U.  S.  694,  700, 
58  L.  ed.  802,  803,  34  Sup.  Ct.  Rep.  468; 
Nadal  v.  May,  233  U.  S.  447,  454,  58  L.  ed. 
1040,  1041,  34  Sup.  Ct.  Rep.  611). 
Affirmed, 


(239  U.  a  874) 
ROBERT  MOODY  &  SON,  Appts., 

V. 

CENTURY  SAVINGS  BANK, 

Bankbuptgt  ^=s>451  —  Jubibdiction  of 
OiBcuiT  Court  of  Appeals. 

1.  The  appearance  of  the  mortgagees  in 
response  to  notice  of  the  petition  of  the 
mortgagor's  trustees  in  bankruptcy  for  the 
marshaling  of  assets,  the  sale  of  the  encum- 
bered nroperty,  and  the  application  of  the 
proceeas  to  the  payment  of  all  liens  thereon, 
and  their  assertion  of  their  conflicting  rights 
under  their  respective  mortgages,  and  tixeir 
attempt  to  have  them  enforced  against  the 
proceeds,  was  the  equivalent  of  an  affirma- 
tive intervention,  and,  when  taken  in  con- 
nection with  the  trustees'  petition,  brought 
into  the  bankruptcy  proceedings  a  "contro- 
versy" over  which  the  circuit  court  of  ap- 
peals was  vested,  by  the  bankrupt  act  of 
July  1,  1808  (30  Stat,  at  L.  544,  chap.  541, 
Comp.  Stat.  1013,  §  1229),  §  24,  with  tha 
same  appellate  jurisdiction  which,  under  the 
Judicial  Code,  §  128,  it  possesses  in  other 
cases. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  ^=:>461.] 

Homestead   «=»107  —  Mobtoagb— Dmi- 

CIENCT— MaBBUALINO   ASSETS. 

2.  The  right  to  invoke  the  provisions  of 
Iowa  Code  1897,  §  2976,  under  which  a 
homestead,  even  when  validly  mortgaged, 
may  be  sold  "only  for  a  deficiency  remain- 
ing after  exhausting  all  other  property" 
covered  by  such  mortgage,  is  not  strictly 
personal  to  the  mortgagors,  but  may  be  as- 
serted  by  a  junior  mortgagee  in  a  proceed- 
ing to  marshal  assets  as  to  the  various  mort- 
gage liens,  notwithstanding  the  subsequent 
waiver  by  the  mortgagors  of  their  home- 
stead right. 

[Ed.  Note.— For  other  Cases,  see  Homestead, 
Cent.  Dig.  19  165,  166,  168-172;   Dee.  Dig.  «s»107l 

[No.  70.] 

Argued  November  10  and  11, 1915.    Decided 
December  13,  1915. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  reversed  a 
decree  of  the  District  Court  for  the  South- 
ern District  of  Iowa,  apportioning  the  pro- 
ceeds of  the  sale  of  a  bankrupt's  encumbered 
property.    Affirmed. 

See  same  case  below,  126  C.  0.  A.  499, 
209  Fed.  775. 

The  facts  are  stated  in  the  opinion. 

Messrs.  8.  P.  Prouty,  Newton  P.  Wil- 
lis, and  George  F.  Haid  for  appellants. 

Messrs.  W.  G.  Harvlson,  Horatio  F. 
Dale,  and  Thomas  F.  Stevenson  for  appellee.  ^ 

'eo 
*Mr.  Justice  Van  Devanter  delivered  the* 

opinion  of  the  court: 

The  facts  bearing  upon  the  questions  pre- 
sented by  his  appeal  are  tlicae:    On  his  yol^ 
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untarj  petition  Oscar  li.  Hartzell,  a  resident 
of  Madison  eovaaty,  Iowa,  was  adjudged  a 
bankrupt.  He  owned  960  acres  of  land  in 
that  county,  40  acres  of  which  he  and  his 
family  had  been  and  were  occupying  as  a 
homestead.  Three  mortgages  in  terms  cover- 
ing all  the  land  had  been  given  by  him, — 
the  first  to  Emma  Johnson,  the  second  to 
Moody  &  Son,  and  the  third  to  the  Century 
Savings  Bank.  His  wife  had  joined  in  the 
first  and  third,  but  not  in  the  second.  Aft- 
er he  was  adjudged  a  bankrupt,  he  and  his 
wife  executed  an  instrument  waiving  and 
surrendering  their  right  in  the  homestead, 
and  authorizing  the  trustees  in  bankruptcy 
to  take  possession  end  dispose  of  the  same 
for  the  benefit  of  all  the  creditors.  At 
a  later  date  the  trustees  filed  in  the  bank- 
ruptcy proceeding  a  petition  asserting  title 
to  all  the  land,  reciting  the  existence  of  the 
mortgages  and  other  asserted  liens,  and 
praying  that  the  960  acres  be  sold  free  of 
all  liens,  that  the  proceeds  be  held  by  the 
trustees  subject  to  the  further  order  of  the 
court,  that  all  persons  asserting  liens  on 
any  part  of  the  land  be  required  to  set  them 
up  by  answer,  that  certain  of  the  asserted 
liens  be  declared  void,  and  that  as  to  the 
others  the  assets  be  marshaled.  Acting  up- 
on this  petition  the  court,  with  the  assent 
of  the  parties  in  interest,  directed  that  the 
land  be  sold  as  prayed,  that  all  liens  thereon 
be  transferred  to  the  proceeds,  and  that  the 
latter  be  held  by  the  trustees  for  the  pay- 
ment of  whatever  liens  or  claims  might  be  es- 
tablished against  the  same.  The  lands  were 
sold,  all  liens  found  to  be  superior  to  the 
three  mortgages  were  paid  out  of  the  pro- 
»•  ceeds,  and  there  remained  a  balance  of  $54- 
P  264.77,*which,  although  $13,683.94  in  excess 
of  what  was  required  to  pay  the  first  mort- 
gage, was  insufficient  to  psy  it  and  either 
of  the  others.  Of  this  balance,  $8,000  arose 
from  the  sale  of  the  homestead.  Moody  & 
Son  and  the  Oientury  Savings  Bank,  both  ap- 
pearing in  response  to  notice  of  the  trustees' 
petition,  asserted  conflicting  rights  under 
their  respective  mortgages  to  a  part  of  the 
proceeds.  Although  conceding  that  the  first 
mortgage— that  to  Johnson — should  be  fully 
paid,  tfcey  diflfered  widely  respecting  the 
disposition  of  the  proceeds  of  the  home- 
stead, Moody  k  Son  asserting  a  right 
to  have  the  same  applied  on  the  first 
mortgage,  and  to  receive  on  their  mort- 
gage whatever  remained  of  the  proceeds 
of  the  other  land,  and  the  bank  as- 
serting a  right  to  have  the  first  mortgage 
satisfied  from  the  proceeds  of  the  other  land, 
and  to  receive  on  its  mortgage  the  proceeds 
of  the  homestead.  Under  the  first  conten- 
tion Moody  k  Son  would  receive  $13,683.94 
and  the  buak  nothing,  while  under  the  oth- 
er. Moody  ft  Son  would  receive  $5,683.94 
and  the  bank  $8,000.    The  bankruptcy  court 


rejected  both  contentions  and  held  that  the 
proceeds  of  the  homestead  and  those  of  the 
other  land  should  be  proportionally  applied 
in  paying  the  first  mortgage,  that  the  bal- 
ance then  remaining  from  the  sale  of  the 
homestead,  being  $2,947.22,  should  be  paid 
on  the  bank*s  mortgage,  and  that  the  balance 
from  the  sale  of  the  other  land,  being  $10,- 
736.67,  should  be  paid  on  Moody  &  Son's 
mortgage.  A  decree  was  entered  accordingly 
and  the  bank  appealed  to  the  circuit  court 
of  appeals,  which,  after  overruling  a  motion 
challenging  its  jurisdiction,  sustained  the 
baok's  eontention,  and  reversed  the  decree 
with  instructions  which  were  equivalent 
(see  Chesapeake  &  P.  Teleph.  Co.  v.  Man- 
ning, 186  U.  S.  238,  240,  46  L.  ed.  1144, 1145, 
22  Sup.  Ct.  Rep.  881;  Metropolitan  Water 
Co.  V.  Kaw  Valley  Drainage  Diet.  223  U.  8. 
519,  523,  56  L.  ed.  533,  535,  32  Sup.  Ct.  Rep. 
246)  to  directing  a  decree  ^ving  full  effect 
to  that  contention.  123  G.  C.  A.  285,  204 
Fed.  963;  126  C.  C.  A.  499,  209  Fed.  775.  t. 
Moody  k  Son  then  appealed  to  this  court.  g 
*  Whether  the  circuit  court  of  appeals  * 
rightly  sustained  this  jurisdiction  turns  up- 
on whether  this  is  one  of  those  '^controversies 
arising  in  bankruptcy  proceedings"  over 
which  the  circuit  courts  of  appeals  are  in- 
vested, by  I  24a  of  the  bankruptcy  act,  with 
the  same  appellate  jurisdiction  that  they 
possess  in  other  cases  under  the  Judicial 
Code,  f  128  (36  Stat,  at  L.  1133,  chap.  231, 
Comp.  Stat.  1918,  |  1120),  or  is  a  mere  step 
in  bankruptcy  proceedings,  the  appellate 
review  of  which  is  regulated  by  other  pro- 
visions of  the  bankruptcy  act.  If  it  is  a 
controversy  arising  In  bankruptcy  proceed- 
ings, the  jurisdiction  of  that  court  was  prop- 
erly invoked,  as  is  also  that  of  this  court. 
We  entertain  no  doubt  that  it  is  such  a  con- 
troversy.  It  has  every  attribute  of  a  suit  in 
equity  for  the  marshaling  of  assets,  the  sale 
of  the  encumbered  property,  and  the  applica- 
tion of  the  proceeds  to  the  liens  in  the  order 
and  mode  ultimately  fixed  by  the  decree. 
True,  it  was  begun  by  the  trustees,  and  not 
by  an  adverse  claimant,  but  this  is  imma* 
terial,  for  the  mortgagees,  who  claimed  ad- 
versely to  the  trustees,  not  only  appeared 
in  response  to  notice  of  the  trustees'  peti- 
tion, but  asserted  their  mortgage  liens  and 
sought  to  have  them  enforced  against  the  pro- 
ceeds of  the  property  conformably  to  the  con- 
tentions before  stated.  This  was  the  equiva^ 
lent  of  an  affirmative  intervention,  and* 
when  taken  in  connection  with  the  trustees' 
petition,  brought  into  the  bankruptcy  pro- 
ceedings a  controversy  which  was  quite 
apart  from  the  ordinary  steps  in  such  pro- 
ceedings, and  well  within  the  letter  and 
spirit  of  §  24a.  Hewit  ▼.  Berlin  Mach. 
Works,  194  U.  8.  296,  300,  48  L.  ed.  986, 
987,  24  Sup.  01.  Rep.  690;  Knapp  t.  Mil- 
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waukee  Trust  Co.  216  U.  8.  545,  553,  54  L. 
ed.  610,  613,  30  Sup.  Ct.  Rep.  412;  Teft,  W. 
A  Co.  v.  Munauri,  222  U.  S.  114,  118,  66  L. 
ed.  118,  119,  32  Sup.  Ct  Rep.  67;  Houghton 
▼.  Burden,  228  U.  S.  161«  165,  57  L.  ed.  780, 
782,  33  Sup.  Ct.  Rep.  491;  Globe  Bank  &  T. 
Co.  V.  Martin,  230  U.  8.  288,  295,  59  L.  ed. 
583,  587,  35  Sup.  Ct  Rep.  377. 

Coming  to  the  merits,  the  matter  for  de- 
ebion  is  the  proper  application  or  disposi- 
tion of  the  proceeds  of  the  40  acres  which 
the  bankrupt  and  his  family  occupied  as  a 
^  homeetead  when  the  mortgages  were  given 
g  and  up  to  the  time  of  the  waiver  before  men- 

•  tioned.  The  homestead*,  right  in  this  land 
was  a  creation  of  the  statutes  of  the  state, 
and  therefore  to  determine  what  bearing  this 
right  had  upon  the  validity  and  operation 
of  the  mortgages  we  must  turn  to  those 
statutes  and  the  decisions  of  the  supreme 
court  of  the  state  construing  and  applying 
them.  The  statutes  are  found  in  the  Code 
of  1897,  and  are  as  follows: 

"Sec  2972.  The  homestead  of  every  fami- 
ly, whether  owned  by  the  husband  or  wife, 
ifl  exempt  from  judicial  sale,  where  there  la 
no  special  declaration  of  statute  to  the  con- 
trary.   •    •    . 

''See.  2974.  No  conveyance  or  encum- 
brance of  or  contract  to  convey  or  encumber 
the  homestead,  if  the  owner  is  married.  Is 
▼alidy  unless  tiie  husband  and  wife  join  in 
the  execution  of  the  same  joint  instrument, 
whether  the  homestead  is  exclusively  the 
subject  of  the  contract  or  not,  but  such  con« 
tracts  may  be  enforced  as  to  real  estate 
other  than  the  homestead  at  the  option  of 
the  purchaser  or  encumbrancer.    .    .    • 

''Sec  2976.  The  homestead  may  be  sold 
on  execution  for  debts  contracted  prior  to 
ite  acquisition,  but  in  such  case  it  shall  not 
be  sold  except  to  supply  any  deficiency  re- 
maining after  exhausting  the  other  property 
of  the  debtor  liable  to  execution.  It  may 
also  be  sold  for  debts  created  by  written 
contract,  executed  by  the  persons  having 
the  power  to  convey,  and  expressly  stipulat- 
ing that  it  is  liable  therefor,  but  then  only 
for  a  deficiency  remaining  after  exhausting 
all  other  property  pledged  by  the  same  con- 
tract for  the  payment  of  the  debt.    .    .    • 

"Sec  2981.  The  owner  may,  from  time  to 
time,  change  the  limits  of  the  homestead  by 
changing  the  metes  and  bounds,  as  well  as 
the  record  of  the  plat  and  description,  or 
vacate  it,  but  such  changes  shall  not  preju- 
dice conveyances  or  liens  made  or  created 
previously  thereto,  and  no  such  change  of 
the  entire  homestead,  made  without  the  con- 
H  eurrence  of  the  husband  or  wife,  shall  afTect 

*  his  or  her^iights,  or  those  of  the  children. 
The  new  homestead,  to  the  extent  in  value 
of  the  old,  is  exempt  from  execution  in  all 
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cases  where  the  old  or  former  one  would 
have  been." 

Counsel  are  agreed  tliat  under  these  stat- 
utes the  mortgages  to  Johnson  and  the  bank, 
in  which  the  wife  joined,  became  valid  liens 
on  the  homestead  as  well  as  on  the  other 
land;  that  the  intervening  mortgage  to 
Moody  ft  Son,  in  which  the  wife  did  not  join, 
was  void  as  to  the  homestead,  and  became 
a  valid  lien  only  on  the  other  land;  that 
this  mortgage  remained  void  as  to  the  home- 
stead, notwithstanding  the  subsequent  waiv- 
er of  the  homestead  right,  and  that  its  in- 
validity in  that  respect  could  be  asserted 
by  the  bank  as  a  subsequent  mortgagee  We 
therefore  come  to  the  provision  in  $  2976 
that  the  homestead,  even  where  validly 
mortgaged,  may  be  sold  "only  for  a  deficiency 
remaining  after  exhausting  all  other  prop- 
erty" covered  by  the  same  mortgage. 
Whether  only  the  mortgagors  may  claim  tiie 
benefit  of  this  provision,  and  they  only 
while  they  retain  the  homestead,  is  the  real 
point  in  dispute  Moody  ft  Son  insist  thai 
it  merely  confers  on  the  mortgagors  a  per- 
sonal privilege  which  they  may  exercise  or 
waive,  as  they  choose;  that  in  this  instance 
the  privilege  was  surrendered  or  terminated 
when  the  homestead  right  was  waived,  and 
in  consequence  the  provision  has  no  bearing 
on  the  proper  application  or  disposition  of 
the  proceeds  of  either  the  homestead  or  the 
other  land.  The  bank,  on  the  other  hand^ 
insists  that  the  right  to  have  this  provision 
followed  is  not  strictly  personal  to  the  mort- 
gagors, but  may  be  asserted  by  one  to  whom 
they  transfer  an  interest  in  the  homestead, 
such  as  a  subsequent  vendee  or  mortgagee^ 
and  that  no  act  of  theirs,  done  after  the 
transfer,  can  prejudice  the  transferee  in  the 
exercise  of  this  right  The  solution  of  the 
question  is  not  free  from  difficulty,  but  we 
are  persuaded,  as  was  the  circuit  court  of^ 
appeals,  that,  in  view  of  the  decision  of  thecfr 
supreme* court  of  the  state  in  Linscott  y.^ 
Lamart,  46  Iowa,  312,  the  bank's  contention 
must  be  sustained. 

The  facts  in  that  case,  so  far  as  now 
material,  were  these:  One  Ash  owned  71 
acres  of  land,  40  of  which  were  his  home- 
stead. He  and  his  wife  mortgaged  the  en- 
tire tract  to  Lamart.  Linscott  subsequently 
obtained  a  judgment  against  Ash  and  pur- 
chased one  half  of  the  tract  at  a  sale  under 
the  judgment.  Later  Ash  and  his  wife  sold 
and  conveyed  the  entire  tract  to  Lamart,  it 
being  understood  that  this  should  not  ex- 
tinguish the  mortgage.  Lamart  went  into 
possession  and  Linscott  brought  a  suit  ta 
determine  the  rights  of  the  parties  In  the 
land.  Lamart  prevailed  and  the  supreme 
court  affirmed  the  decree,  saying:  "Ash  and 
his  wife  had  the  right  to  sell  and  convey 
the  homestead  to  Lamart,  and  he  has  the- 
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right  to  hold  it  exempt  from  judicial  sale 
on  plaintiff's  judgment."  And,  after  hold- 
ing the  sale  under  the  judgment  void  be- 
cause it  included  part  of  the  homestead,  the 
court  further  said:  "What,  then,  are  the 
rights  of  the  parties?  If  Ash  had  not  con- 
veyed to  Lamart,  upon  foreclosure  of  the 
mortgage,  the  homestead  could  only  'be  sold 
to  supply  the  deficiency  remaining  after  ex- 
hausting the  other  property'  included  in  the 
mortgage.  Lamart  paid  Ash  some  $1,400 
for  the  whole  tract,  being  more  than  twice 
the  amount  of  the  mortgage.  No  fraud  is 
charged  or  shown,  and  as  he  had  the  right 
to  purchase  the  homestead  and  hold  it  as 
against  plaintiff's  judgment,  he  should  now 
have  the  right  to  have  the  proceeds  of  the 
land,  aside  from  the  homestead,  applied  in 
payment  of  his  mortgage,  to  the  exclusion  of 
junior  liens.  In  other  words,  it  would  be 
inequitable  to  put  him  in  a  worse  position 
than  he  would  be  if  he  had  not  taken  the 
title  from  Ash.  The  plaintiff,  by  this  rule, 
is  left  in  precisely  the  same  position  he 
would  now  occupy  if  Ash  were  still  holding 
^  his  homestead,  and  Lamart  his  mortgage." 
«  Thus,  under  the  influence  of  the  provision 
•  in  §  2976,  it  was  ruled  that*the  mortgage, 
which  embraced  the  homestead  and  other 
land,  could  be  satisfied  out  of  the  latter  to 
the  exclusion  of  a  junior  judgment  lien  em- 
bracing the  other  land,  but  not  the  home- 
stead, and  this  although  the  mortgagors  had 
sold  the  homestead  and  no  longer  had  any 
right  therein.  This  decision  is  more  nearly 
in  point  than  any  other,  and  we  think  it 
shows  that  the  right  to  invoke  the  provi- 
'  flion  in  §  2976  is  neither  strictly  personal 
to  the  mortgagors  nor  wholly  terminated  by 
their  waiver  of  the  homestead  right.  Moody 
&  Son  place  some  reliance  upon  Barker  ▼. 
Rollins,  30  Iowa,  412,  and  Dilger  v.  Palmer, 
60  Iowa,  117,  10  N.  W.  763,  14  N.  W.  134, 
although  conceding  that  the  cases  are  not 
closely  in  point.  We  think  they  are  without 
present  bearing.  In  the  former  a  purchaser 
of  a  mortgaged  homestead,  who  thereaiter 
made  the  land  his  homestead,  claimed  that 
this  entitled  him  to  have  the  mortgage  sat- 
isfied from  other  unmortgaged  property  of 
the  mortgagor,  and  the  claim  was  denied, 
the  court  observing:  "His  homestead  was 
not  within  the  contemplation  of  the  parties 
to  the  contract  sued  on.  The  creditor  might 
well  be  held  to  have  contracted  with  refer- 
ence to  all  the  phases  of  homestead  claimed 
by  his  debtor;  but  not  as  to  any  such  claim 
by  third  parties,  who  should  voluntarily 
purchase  the  property  with  full  knowledge 
of  the  encumbrance  upon  it.  They  cannot 
intrude  their  rights  upon  the  property  to  the 
prejudice  of  the  creditor."  In  the  other 
case  a  homestead  was  mortgaged  with  other 
iand,  and  the  mortgagors  thereafter  sold 


the  latter  to  a  third  person,  but  retained 
the  former.  When  it  was  sought  to  fore- 
close the  mortgage,  the  mortgagors  claimed 
that  §  2976  entitled  them  to  have  the  mort- 
gage satisfied  from  the  nonhomestead  prop- 
erty, which  they  had  sold,  and  the  claim 
was  rejected,  the  court  holding  that  by  their 
sale  of  the  nonhomestead  land  they  were 
estopped  from  insisting  that  it  constituted 
the  primary  fund  for  the  payment  of  the^ 
mortgage.  g 

•Concluding,  as  we  do,  that  the  Circuit* 
Court  of  Appeals  rightly  applied  the  local 
statutes  as  construed  by  the  Supreme  Court 
of  the  state,  its  decree  is  affirmed. 


(289  U.  S.  85ff) 

THOMAS  CHRISTIANSON,  PlfT.  in  Err,, 

V. 

COUNTY  OF  KING. 

CoFBTs  ^»382  —  Appeal  from:  Circuit 
Court  of  Appeals— Diverse  Citizen- 
ship—Federal Question  Presented  bt 
Amended  Bill. 

1.  The  jurisdiction  of  a  Federal  circuit 
court  of  appeals  is  not  final  where  it  suf- 
ficiently appears  from  the  amended  bill  that 
jurisdiction  below  did  not  depend  solely 
upon  the  citizenship  of  the  respective  par- 
ties, but  that  the  controversy  involved,  with 
other  questions,  the  construction  of  an  act 
of  Congress  prescribing  the  authority  of  a 
territorial  legislature. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  S9  1019.  1020 ;    Dec.  Dig.  ^=9382.] 
Stat  cji'es    ^=»54 — Territories  —  Leqisla  - 

tive  Power— Escheat. 

2.  To  provide  for  escheat  to  the  county 
on  the  death  of  an  owner  in  fee  without 
heirs,  as  was  done  by  Wash.  Laws  1862-63, 
p.  262,  was  within  the  legislative  power  of 
the  territorial  legislature,  which  was  de- 
fined by  the  Washington  organic  act  of 
March  2,  1853  (10  Stat,  at  L.  172,  chap.  90, 
Comp.  Stat.  1913,  §  3438),  §  6,  as  extending 
to  "all  rightful  subjects  of  lefi^islation,"  not 
inconsistent  with  the  Federal  Constitution 
and  laws,  notwithstanding  the  further  pro- 
vision of  that  section  that  "no  law  shall  be 
passed  interfering  with  the  primary  dis- 
posal of  the  soil." 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent. 
Dig.  9  62:    Dec.  Dig.  e=>64.] 

Statutes  ^=>1  15— Entitling  —  Expres- 
sion OF  Subject— Pluralitt  of  Sub- 
jects. 

3.  The  provisions  of  Wash.  Laws  1862- 
63,  p.  262,  for  escheat  to  the  county  on  the 
death  of  an  owner  in  fee  without  heirs,  have 
"proper  relation"  to  other  matters  embraced 
in  the  statute,  and  are  adequately  "ex- 
pressed in  the  title,"  within  the  meaning  of 
the  Washington  organic  act  of  March  2, 
1853  (10  Stat,  at  L.  172,  chap.  90,  Comp. 
Stat.  1913,  §  3425),  §  6,  where  the  title  of 
the  act  was  "An  Act  Defining  the  Jurisdic- 
tion and  Practice  in  the  Probate  Courts  of 
Washington  Territory,"  and  it  covered  the 
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whole  subject  of  probate  practice,  of  wills, 
of  descent,  and  of  distribution. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent. 
Dig.  S5  150.  151 ;    Dec  Dig.  «=9ll5.] 

Statutes  ^=:>54  —  Tebritories— Ijcgisla- 
TiVE  Powers—Escheat. 

4.  The  Wasliington  territorial  legisla- 
ture having  authority  under  the  organic 
act  of  March  2,  1853  (10  Stat,  at  L.  172, 
chap.  90,  Comp.  Stat.  1913,  §  3426),  §  6, 
to  provide  for  escheat  on  failure  of  heirs, 
could  suitably  provide  as  to  the  tribunal 
whicJi  should  have  jurisdiction  and  the 
procedure  for  determining  whether  the  rule 
was  applicable  in  a  £_articular  case. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent. 
Dig.  S  52;    Dec.  Dig.  «g=»54.] 

Courts  <©=>! 98— Probate  Courts— Juris- 
diction—Escheat. 

5.  A  probate  court  having  power  under 
Wash.  Laws  1862-63,  p.  193,  to  determine 
the  interests  of  the  heirs  of  a  decedent  in 
the  real  estate  to  be  distributed,  had  also 
the  power  to  determine  whether  there  were 
heirs,  and  if  it  found  that  there  were  none, 
to  decree  an  escheat  to  the  county,  under  a 
provision  of  that  act  which  made  such  es- 
cheat on  failure  of  heirs  a  part  of  the 
scheme  of  distribution  as  therein  defined. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  fiS  469,  471-475,  478;    Dec.  Dig.  <®==>198.] 

Executors  and  Administrators  <@=»29— 
Appointment— Collateral  Attack. 

6.  The  appointment  of  an  administra- 
tor by  a  probate  court  having  jurisdiction 
over  the  subject-matter  is  not  subject  to 
collateral  attack  because  of  any  informality 
in  the  petition  for  his  appointmont. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  55  177-182,  1411;  Dec. 
Dig.  ^=>29.] 

Constitutional  Law  «=>278— Due  Pro- 
cess OF  Law— Escheat. 

7.  Property  is  not  taken  without  due 
process  of  law,  contrary  to  U.  S.  Const., 
14th  Amend.,  by  a  decree  of  a  probate  court, 
made  under  statutory  authority,  escheating 
to  the  county,  after  appropriate  notice,  the 
real  property  of  an  intestate  who  was  found 
to  have  left  no  heirs. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
IA'^aJ^}-JI'^^  H  '^^'  '^^'  767-770,  772-777,  779- 
806.  808-810.  816-824.  907-924.  942 ;    Dec.  Dig.  ^278.] 

Judgment  ^=:>475  —  Conclusiveness  — 
Collateral  Attack— Probate  Court. 

8.  The  decree  of  a  probate  court  of  com- 
petent jurisdiction,  made  under  statutory 
authority,  escheating  to  the  county,  after 
appropriate  notice,  the  real  property  of  an 
intestate  who  was  found  to  have  left  no 
heirs,  is  not  open  to  collateral  attack  by  a 
person  claiming  title  as  heir  and  grantee 
of  other  heirs. 

[Ed.  Notew— ^For  other  eases,  see  Jadgmeat. 
Cent.  Dig.  5  9iO;    Dec.  Dig.  e=>475.] 

[No.  G7.] 

Argued  November  9  and  10,  1916.    Decided 
December  13,  1916. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  which  aflirmed  a  judg- 


ment of  the  District  Court  for  the  Western 
District  of  Washington,  Northern  Division, 
sustaining  a  demurrer  to,  and  dismissing, 
the  complaint  in  an  action  to  recover  land 
and  to  quiet  title.    Alfirmed. 

See  same  case  below,  122  C.  C.  A.  188, 
203  Fed.  894. 

Statement  by  Mr.  Justice  Hughes:  § 

•This  is  a  suit,  brought  in  1911,  to  recover* 
lands  in  the  city  of  Seattle,  county  of  King, 
state  of  W^ashington,  and  to  quiet  title. 
See  Rem.  &  Bal.  Code  (Wash.)  §  785.  The 
plaintiflf  claimed  title  as  heir,  and  grantee 
of  other  heirs,  of  Lars  Torgerson  Grotnes, 
who  died  intestate  in  the  county  of  King, 
territory  of  Washington,  in  March,  1865. 
The  defendant,  the  county  of  King,  succeeded 
the  county  of  King  of  the  territory,  which 
had  control  of  the  property  pursuant  to  a 
decree  of  escheat  which  was  passed  by  the 
probate  court  in  May,  1869.  The  legislature 
of  the  territory  had  provided  that  in  case 
of  the  death  of  an  intestate  leaving  no  kin- 
dred, his  estate  should  escheat  to  tlie  county  y^ 
in  which  it  was  situated.  Washington  Laws  § 
•1802-63,  p.  202.  Demurrer  was  filed  to  the* 
amended  complaint  on  the  grounds  (among 
others)  tliat  the  complaint  did  not  state 
facts  sufTicient  to  constitute  a  cause  of  ac- 
tion, and  that  the  action  bad  not  been  com- 
menced within  the  time  limited  by  law. 
The  demurrer  was  sustained  and  judgment 
dismissing  the  complaint  was  afTirmcd  by 
the  court  of  appeals.  122  C.  G.  A.  188,  203 
Fed.  894. 

After  alleging  title  in  fee  in  Lars  Tor- 
gerson Grotnes,  and  the  fact  that  he  had 
acquired  the  land  under  the  name  of  John 
Thompson  (having  changed  his  name  to  con- 
ceal his  identity)  through  certain  mesne 
conveyances  from  the  grantee  of  the  United 
States,  the  amended  complaint  set  forth  in 
detail  the  proceedings  in  the  probate  court, 
which  may  be  summarized  as  follows:  That 
on  March  26,  1865,  the  probate  court,  upon 
an  informal  request  of  H.  L.  Yesler  and  J. 
Williamson,  assumed  to  appoint  Daniel  Bag- 
ley  administrator  of  the  estate  of  John 
Thompson,  deceased,  the  order  reciting  that 
the  decedent  had  died  in  the  county,  intes- 
tate, leaving  property  subject  to  admin istra* 
tion;  that  after  certain  intermediate  pro- 
ceedings the  administrator  presented  his  pe- 
tition on  February  12,  1869,  stating  that  no 
heirs  at  law  had  been  found  after  diligent 
search,  and  praying  that  the  administrator 
might  be  discharged  and  that  after  due  no- 
tice the  estate  might  be  turned  over  to  the 
county  or  such  further  order  made  as  might 
be  meet;  and  that  on  May  26,  1869,  after 
publication  of  notice  for  four  weeks  in  a 
local  newspaper,  a  final  decree  of  distribu- 
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tion  was  entered  which  recited  the  proceed- 
ings and  continued  as  follows: 

"That  said  decedent  died  intestate  in  the 
■county  of  ELing,  Washington  territory,  on 
the  —  day  of  March,  A.  D.  1865,  leaving  no 
heirs  surviving  him; 


'There  being  no  heirs  of  said  decedent, 
^  that  the  entire  estate  escheat  to  the  county 
g  of  King,  in  Washington  territory. 
?  •  '*Now  on  this  26th  day  of  May,  A.  D.  1869, 
on  motion  of  said  Daniel  Bagley,  adminis- 
trator of  said  estate,  and  no  exceptions  or 
objections  being  filed  or  made  by  any  per- 
son interested  in  the  said  estate  or  other- 
wise; 

"It  is  hereby  ordered,  adjudged,  and  de- 
creed: that  all  the  acts  and  proceedings  of 
flaid  administrator,  as  reported  by  this  court 
and  as  appearing  upon  the  records  thereof, 
be  and  the  same  are  hereby  approved  and 
confirmed;  and  that  after  deducting  said  es- 
timated expenses  of  closing  the  administra- 
tion, the  residue  of  said  estate  of  John 
Thompson,  deceased,  not  heretofore  distrib- 
uted, hereinafter  particularly  described,  and 
now  remaining  in  the  hands  of  said  adminis- 
trator, and  any  other  property  not  now 
known  or  discovered  which  may  belong  to 
the  said  estate,  or  in  which  the  said  estate 
may  have  any  interest,  be  and  the  same  is 
hereby  distributed  as  follows,  to  wit:  Tlie 
entire  estate  to  the  county  of  King,  in  Wash- 
ington territory. 


"The  following  is  a  particular  description 
of  the  said  residue  of  said  estate  referred 
to  in  this  decree,  and  of  which  distribution 
It  ordered,  adjudged,  and  decreed,  to  wit: 

"Ist.  Cash,  to  wit:     $343.83  gold  coin. 

"2d.  And  real  estate,  to  wit:  One  hun- 
dred and  sixty  acres  of  land  on  Duwamish 
river,  in  King  county,  W.  T,,  more  particu- 
larly described  in  a  certain  deed  from  Jo- 
seph Williamson  and  William  Greenfield  to 
John  Thompson,  dated  January  ICth,  A.  D. 
1865,  and  recorded  in  Volume  1  of  the  rec- 
ords of  King  county,  W.  T.,  on  pages  458, 
459,  BJid  460. 

"Third.  A  lease  of  said  land  to  John  Mar- 
tin, dated  March  6th,  1866,  on  which  the 
entire  rent  reserved  remains  due  and  unpaid. 

"Dated  May  26th,  1869." 
^     It  was  alleged  that  this  decree  was  null 
g  and  void,  that  the  probate  court  waa  wholly 
•'  without  jurisdiction  to  pas8*upon  the  title 
to  the  land  described  or  to  declare  it  es- 
cheated; that  all  claims  to  the  land  by  de- 
fendant, and  all  its  acts  relating  thereto, 
had  been  under  this  assailed   decree,  and 
that  the  defendant  had  no  instrument  or 
judgment  purporting  to  evidence  any  title 
in  it;  that  neither  the  defendant  nor  any 
other  authority  had  instituted  any  suit"  or 


proceeding  before  any  tribunal  for  the  pur* 
pose  of  having  an  escheat  declared  or  its 
claim  of  title  confirmed.  The  acts  of  the 
county  in  relation  to  the  land  were  set  forth^ 
the  tracts  involved  being  described  as  the 
"King  County  Farm,"  "King  County  Hos- 
pital Grounds,"  "King  County  Addition  to 
the  City  of  Seattle,"  "King  County  2d  Ad- 
dition to  the  City  of  Seattle."  The  plain- 
tiff did  not  seek  to  recover  the  lands  which 
had  been  appropriated  for  railroad  rights  of 
way  or  highways,  or  that  portion  which 
had  been  sold  to  innocent  purchasers,  and 
it  was  also  conceded  that  the  county  might 
retain  the  buildings  and  tangible  better- 
ments which  it  had  placed  upon  the  land,  as 
stated. 

At  the  outset^  after  alleging  that  the 
plaintiff  was  a  subject  of  the  Eling  of  Nor- 
way and  that  the  matter  in  dispute  exceeded 
in  value  the  sum  of  $300,000,  the  amended 
complaint  set  forth  that  the  controversy  in- 
volved the  construction  of  Amendments  6 
and  14  of  the  Constitution  of  the  United 
States,  and  of  $§  1861, 1907,  and  1024  of  the 
Revised  Statutes  of  the  United  States 
(Comp.  Stat.  1913,  S  8438),  relating  to  the 
territory  of  Washington. 

It  was  further  stated  that  the  heirs  of 
the  decedent  had  no  knowledge  of  his  where- 
abouts or  death  until  three  years  prior  to 
the  beginning  of  the  action,  and  that  the 
heirs,  and  particularly  the  plaintiff,  had 
been  diligent  since  receiving  this  informsr 
tion  in  searching  for  the  proofs  of  the  de- 
cedent's identity  and  of  their  relationship. 

Messrs.  Edward  Judd,  S.  8.  Langland, 
and  Livingston  B.  Stedman  for  plaintiff  in 
error. 

Messrs.  Robert  H.  Brans,  John  F.  Mur- 
phy, and  Alfred  H.  Lundin  for  defendant  in 
error.  h 

9 

•Mr.  Justice  Hughes,  after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court : 

The  motion  to  dismiss  must  be  denied.  It 
sufficiently  appears  from  the  amended  hlU 
that  jurisdiction  did  not  depend  solely  upon  g 
the  citizenship  of  the  respectivt^parties,  but  • 
that  the  controversy  involved,  with  other 
questions,  the  construction  of  the  act  of  Con- 
gress prescribing  the  authority  of  the  terri- 
torial legislature.  In  this  view,  the  decision 
of  the  circuit  court  of  appeals  is  not  final. 
Vicksburg  v,  Henson,  231  U.  S.  259,  267, 
68  L.  ed.  209,  216,  34  Sup.  Ct.  Rep.  95. 

The  plaintiff  in  error  contends  that  the 
land  in  question  did  not  escheat  to  the  coun- 
ty of  King,  territory  of  Washington,  for  the 
reasons  (1)  that  the  territory  was  not  a 
sovereign,  but  a  municipal  corporation;  (2) 
that  the  organic  law  of  the  territory  con- 
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▼eyed  to  it  no  property  rights  of  the  United 
states;  (8)  that  the  act  of  the  territorial 
legislature  providing  for  escheat  to  counties 
was  forbidden  by  the  organic  law;  (4)  that 
this  legislative  act  was  invalid  because  its 
title  was  not  broad  enough  to  cover  the  sub- 
ject-matter;  and  (5)  that  there  was  never 
any  office  found. 

There  is,  of  course,  no  dispute  as  to  the 
sovereignty  of  the  United  States  over  the 
territory  of  Washington,  or  as  to  the  eon- 
sequent  control  of  Congress.  As  an  organ- 
ized political  division,  the  territory  pos- 
sessed only  the  powers  which  Congress  had 
-conferred,  and  henoe  the  territorial  legis- 
lature could  not  provide  for  escheat  unless 
such  provision  was  within  the  granted  au- 
thority. Sere  v.  Fitot,  6  Craneh,  332,  337, 
8  L.  ed.  240,  241;  American  Ins.  Co.  v.  356 
Bales  of  Cotton,  1  Pet.  611,  643,  7  L.  ed. 
242,  256;  First  Nat.  Bank  v.  Yankton  Coun- 
ty, 101  U.  S,  129,  133,  26  L.  ed.  1046,  1047. 
The  organic  act  (March  2,  1863,  10  Stat,  at 
L.  172,  175,  chap.  90,  Comp.  Stat.  1913, 
iS  3425,  3438;  see  Kev.  Stat  §§  1861,  1924, 
Comp.  Stat  1913,  §  8438)  provided  as  fol- 
lows: 

'^c.  6.  •  •  •  That  the  legislative  power 
of  the  territory  shall  extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  with 
the  Constitution  and  laws  of  the  United 
States.  But  no  law  shall  be  passed  interfer- 
ing with  the  primary  disposal  of  the  soil; 
no  tax  shall  be  imposed  upon  the  property 
of  the  United  States;  nor  shall  the  lands 
or  other  property  of  nonresidents  be  taxed 
S  higher  than  the  lands  or  other  property  of 
?  residents.  All  tht«laws  passed  by  the  legis- 
lative assembly  shall  be  submitted  to  the 
Congress  of  the  United  States,  and,  if  dis- 
approved, shall  be  null  and  of  no  effect: 
Provided,  That  nothing  in  this  act  shall  be 
construed  to  give  power  to  incorporate  a 
bank  or  any  institution  with  banking  pow- 
ers, or  to  borrow  money  in  the  name  of  the 
territory,  or  to  pledge  the  faith  of  the  people 
of  the  same  for  any  loan  whatever,  directly 
or  indirectly.  No  charter  granting  any 
privileges  of  making,  issuing,  or  putting  in- 
to circulation  any  notes  or  bills  in  the  like- 
ness of  bank  notes,  or  any  bonds,  scrip, 
drafts,  bills  of  exchange,  or  obligations,  or 
granting  any  other  banking  powers  or  privi- 
leges, shall  be  passed  by  the  legislative  as- 
sembly; nor  shall  the  establishment  of  any 
branch  or  agency  of  any  such  corporation, 
derived  from  other  authority,  be  allowed  in 
said  territory;  nor  shall  said  legislative  as- 
sembly authorize  the  issue  of  any  obligation, 
•crip,  or  evidence  of  debt,  by  said  territory, 
in  any  mode  or  manner  whatever,  except 
certificates  for  service  to  said  territory. 
And  all  such  laws,  or  any  law  or  laws  incon- 
ftidtcnt  with  the  provisions  of  this  act,  shall 


be  utterly  null  and  roid.  Aud  all  taxes  shall 
be  equal  and  uniform;  and  no  distinctions 
shall  be  made  in  the  assessments  between 
different  kinds  of  property,  but  the  aasess- 
ments  shall  be  according  to  the  value  there- 
of. To  avoid  improper  influences,  whieh  may 
result  from  intermixing  in  one  and  the  same 
act  such  things  as  have  no  proper  relation 
to  each  other,  every  law  shall  embrace  but 
one  object,  and  that  shall  be  expressed  in  the 
title.** 

This  manifestly  was  not  a  grant  of  the 
property  of  the  United  States,  but  it  was 
an  authority  which  extended  to  "all  right- 
ful subjects"  of  legislation  save  as  it  waa 
limited  by  the  essential  requirement  of  con- 
formity to  the  Constitution  and  laws  of  the 
United  States  and  by  the  restrictions  im- 
posed. The  prohibition  against  interfereneo 
'Vith  the  primary  disposal  of  the  soil"  da-^ 
fined  a  limitation  which  had  beoi  established  g 
from  the  beginning  in  organ izing*territori-* 
al  governments.  This  provision  was  found 
in  the  ordinance  passed  by  the  Congress  of 
the  Confederation,  April  23,  1784,  for  the 
government  of  the  Western  Territory  (Amer. 
Cong.  Pub.  Journals,  vol.  4,  1782-1788,  p. 
379),  and  it  was  re-enacted  in  the  supersed- 
ing ordinance  of  1787  (art.  4, 1  Stat  at  L. 
52,  note).  It  was  incorporated  either  by  ap- 
propriate reference^  or  by  express  statement^ 
in  the  organic  acts  of  the  territories,  and  It 
was  continued  in  substantially  the  same 
words  in  many  of  the  enabling  acts  under 
which  states  were  admitted  to  the  Union.  8 
For  example,  when  Wisconsin  was  admitted, 
it  was  stipulated  as  a  condition  (9  Stat  at 
L.  68,  chap.  89 )  that  the  state  should  "never 
interfere  with  the  primary  disposal  of  the 
soil  within  the  same  by  the  United  States," 
—a  condition  which  had  its  exact  equivalent 
in  the  provision  of  other  enabling  acts  that 
the  states  should  "never  interfere  with  the 
primary  disposal  of  the  public  lands"  lying 
within  them   (Arkansas,  6  Stat  at  L.  61, 


1  Territory  south  of  the  Ohio,  1  Stat  at 
L.  123,  chap.  14;  Mississippi,  1  Stat,  at  L. 
649,  chap.  28;  Indiana,  2  Stat,  at  L.  58, 
chap.  41 ;  Michigan,  2  Stat  at  L.  309,  chap. 
5;  Illinois,  2  Stat  at  L.  514,  chap.  13;  Ala- 
bama, 3  Stat,  at  L.  371,  chap.  69. 

«  E.  g.  Territory  of  Orleans,  2  Stat  at  U 
284,  chap.  38;  Missouri,  2  Stat  at  L.  747, 
chap.  95;  Florida,  3  Stat  at  L.  655,  chap. 
13;  Wisconsin,  5  Stat  at  L.  13,  chap.  54; 
Iowa,  6  Stat,  at  L.  237,  chap.  96;  Oregon, 
9  Stat,  at  L.  325,  chap.  177;  Minnesota,  9 
Stat,  at  L.  405,  chap.  121;  New  Mexico, 
9  Stat  at  U  449,  chap.  49;  Utah,  9  Stat 
at  L.  454,  chap.  61. 

8E.  g.  Missouri,  3  Stat  at  L.  647,  chap. 
22;  Arkansas,  5  Stat  at  L.  61,  chap.  100; 
Iowa,  Florida,  6  Stat,  at  L.  743,  chap.  48; 
California,  9  Stat  at  J^  452,  chap.  50; 
Wisconsin,  9  Stat  at  L.  58,  chap.  89;  Kan- 
sas, 12  Stat  at  L.  127,  chap.  20. 
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chap.  100;  Iowa,  Florida,  5  Stat,  at  L.  743, 
chap.  48;  California,  0  Stat,  at  L.  452,  chap. 
60).  The  restriction  had  reference  to  the 
diflposition  of  the  public  lands  of  the  United 
States,  and  neither  as  to  state  nor  as  to 
territory  did  these  words  purport  to  limit 
the  legislative  power,  otherwise  duly  exer- 
cised, where  property  had  passed  into 
private  ownership  and  there  was  no  interfer- 
ence with  the  exclusive  authority  of  Con- 
gress in  dealing  with  the  public  domain. 
Carroll  v.  Safford,  3  How.  441,  461,  11  L.  ed. 
671,680;  Witherspoon  v.  Duncan,  4  Wall. 
^  210,  218,  18  L.  ed.  339,  342;  Van  Brocklin  v. 
9  Tennessee  (Van  Brocklin  v.  Anderson)  117 
?  U.  S.  151,  164^165,  29  L.  ed.  845,  849,  850,  6 
Sup.  Ct.  Rep.  670;  Crane  v.  Reeder,  21  Mich. 
24,  74,  4  Am.  Rep.  430;  Oury  v.  Goodwin, 
3  Ariz.  256,260,26  Pac.  376 ;  Topeka  Com- 
mercial Secur.  Co.  v.  McPherson,  7  Okla.  332, 
338-340,  64  Pac.  489.  So  far  as  "the  pri- 
mary disposal  of  the  soil"  was  concerned, 
provision  for  escheat  on  the  death  of  an  own- 
er in  fee  without  heirs  could  not  be  deemed 
to  be  an  interference,  whether  the  provision 
was  enacted  by  a  territory  or  by  a  state. 

The  scope  of  the  authority  conferred  upon 
territorial  governments  has  frequently  been 
described.  Subject  to  the  general  scheme  of 
local  government  defined  by  the  organic  act, 
and  the  special  provisions  it  contains,  and 
subject  also  to  the  right  of  Congress  "to  re- 
vise, alter,  and  revoke  at  its  discretion,"  the 
local  legislature  has  generally  been  intrusted 
"with  the  enactment  of  the  entire  system  of 
municipal  law."  Hombuckle  v.  Toombs,  18 
Wall.  648,  665,  21  L.  ed.  966,  967.  "Right- 
ful subjects"  of  legislation,  except  as  other- 
wise provided,  included  all  those  subjects 
upon  which  legislatures  had  been  accustomed 
to  act.  Maynard  v.  Hill,  126  U.  8.  190,  204, 
31  L.  ed.  654,  666,  8  Sup.  Ct.  Rep.  723;  Clin- 
ton V.  Englebrecht,  13  Wall  434,  442,  20 
L.  ed.  659,  661;  Cope  v.  Cope,  137  U.  S.  682, 
684,  34  L.  ed.  832,  833,  11  Sup.  Ct.  Rep.  222; 
Walker  v.  New  Mexico  &  S.  P.  R.  Co.  165  U. 
6.  693,  604,  41  L.  ed.  837,  843,  17  Sup.  Ct. 
Rep.  421,  1  Am.  Neg.  Rep.  768.  Unquestion- 
ably, authority  was  granted  to  the  territory 
to  legislate  with  respect  to  the  devolution 
of  real  property  on  the  death  of  the  owner. 
Tims  in  Cope  v.  Cope,  137  U.  S.  682,  684, 
34  L.  ed.  832,  833,  11  Sup.  Ct.  Rep.  222, 
where  the  validity  of  an  act  of  the  territori- 
al legislature  of  Utah  permitting  inheritance 
by  illegitimate  children  was  sustained,  it 
was  said  by  the  court,  after  referring  to  the 
restrictions  of  the  organic  act:  "With  the 
exceptions  noted  in  this  section,  the  power  of 
the  territorial  legislature  was  apparently  as 
plenary  as  that  of  the  legislature  of  a  state. 
Maynard  v.  Hill,  125  U.  S.  190,  204,  31  L. 
ed.'664,  656,  8  Sup.  Ct.  Rep.  723.  The  dis- 
tribution of  and  tiie  right  of  succession  to 


the  estates  of  deceased  persons  are  matters 
exclusively  of  state  cognizance,  and  are 
such  as  were  within  the  competence  of  the 
territorial  legislature  to  deal  with  as  it 
saw  fit,  in  the  absence  of  an  inhibition  by  9 
Congress."  Escheat  on  failure^of  heirs  was* 
a  familiar  subject  of  legislation  in  the 
American  commonwealths.  The  rule  of  the 
common  law  in  this  respect,  as  in  others, 
was  subject  to  modification,  and  adaptation 
to  local  conditions  was  essentially  a  matter 
of  legislative  policy.  In  the  case  of  the  ter- 
ritories. Congress  could  have  dealt  with  this 
subject  if  it  chose,  but  it  did  not  see  fit  to 
establish  a  rule  of  its  own.  The  matter, 
however,  remained  a  "rightful  subject"  of 
legislation,  and  Congress  did  not  except  it 
from  the  broad  grant  of  legislative  power. 
Assuming  that  it  had  authority,  the  legis- 
lative assembly  of  the  territory  of  Washing- 
ton at  its  first  session  provided  in  its  article 
on  "Descent  of  Real  Estate"  that  "if  the  in- 
testate shall  leave  no  kindred,  his  estate 
shall  escheat  to  the  territory."  Statutes  of 
Washington  Territory  1864,  p.  306.  Similar 
provision  was  made  in  the  case  of  personal- 
ty. Id.  p.  308.  In  1860,  it  was  enacted  that 
if  the  intestate  should  leave  no  kindred  bis 
real  estate  should  escheat  to  the  county  in 
which  it  was  situated,  and  his  personal  es- 
tate to  the  county  in  which  the  administra- 
tion was  had.  Washington  Laws  1869-60, 
pp.  222,  224.  These  provisions  were  re-en- 
acted in  the  "probate  practice  act"  of  1863. 
Washington  Laws  1862-63,  pp.  262,  265.  By 
the  Code  of  1881,  the  estate,  on  failure  of 
heirs,  was  to  escheat  to  the  territory  "for 
tlie  support  of  the  common  schools"  in  the 
county  in  which  the  decedent  resided  or 
where  the  estate  was  situated.  Sec.  3302, 
Eighth.  It  is  significant  that  these  acts, 
thus  asserting  the  legislative  power  from 
the  time  of  the  organization  of  the  territory 
until  it  became  a  state,  were  never  disap- 
proved by  Congress. 

It  is  urged  that  to  sustain  the  legislative 
authority  to  enact  legislation  of  this  charac- 
ter would  be  contrary  to  the  principles  de- 
clared in  the  case  of  the  Church  of  Jesus 
Christ  of  L.  D.  S.  v.  United  States,  136  U. 
S.  1,  34  L.  ed.  478,  10  Sup.  Ct.  Rep.  792. 
But  this  contention  is  without  basis.  In 
that  case,  the  suit  was  brought  pursuant  to 
an  act  of  Congress,  and  it  was  pointed  oiit|^ 
that  Congress  had  expressly  declared  in  theg 
earlier  act  of  1862  that  all  real^estate  ac-* 
quired  by  the  corporation  contrary  to  its 
provisions  should  "be  forfeited  and  escheat 
to  the  United  States."  Id.  p.  47.  Our  at- 
tention is  also  directed  to  statements  in  the 
opinions  in  Williams  v.  Wilson,  Mart.  &  Y. 
248,  252,  and  Etheridge  v.  Doe,  18  Ala.  665, 
574,  but  neither  of  these  cases  involved  the 
question  of  the  validity  of  territorial  legis- 
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lation  for  escheat.  In  Territory  v.  Lee,  2 
Mont.  124,  6  Mor.  Min.  Rep.  248,  the  act 
of  the  territory  by  which  it  was  attempted 
to  forfeit  placer  mines  held  by  aliens  was  de< 
Glared  to  be  invalid,  but  the  controlling  con- 
sideration was  that  its  provisions  were  re- 
pugnant to  the  authority  and  action  of  Con- 
gress with  respect  to  the  disposition  of  the 
public  lands.  See  also  King  v.  Ware,  63 
Iowa,  97,  4  N.  W.  858,  860.  On  the  other 
hand,  in  Crane  v.  Reeder,  21  Mich.  24,  76,  4 
Am.  Rep.  450,  the  legislation  of  the  territory 
of  Michigan  providing  for  escheat  on  failure 
of  lawful  heirs  was  found  not  to  be  in  con- 
flict with  the  ordinance  of  1787  or  with  any 
act  of  Congress.  And,  so  far  as  the  question 
has  been  considered  with  regard  to  the  ter- 
ritory of  Washington,  the  authority  of  the 
legislature  has  been  upheld.  Pacific  Bank 
T.  Hannah,  32  C.  C.  A.  522,  59  U.  S.  App. 
457,  90  Fed.  72,  79;  see  Territory  ▼.  Klee, 
1  Wash.  183,  188,  23  Pac.  417. 

It  is  also  objected  that  the  title  of  the 
act  here  involved  was  not  suflicicnt  under 
the  last  provision  of  §  6  of  the  organic  act 
above  quoted.  Rev.  Stat.  §  1924.  The  stat- 
ute under  which  the  proceeding  was  had  was 
entitled,  "An  act  Defining  the  Jurisdiction 
and  Practice  in  the  Probate  Courts  of  Wash- 
ington Territory."  Washington  Laws  1862- 
63,  p.  193.  It  covered  the  whole  subject  of 
probate  practice,  of  wills,  of  descent,  and 
of  distribution.  We  are  of  the  opinion  that 
the  matter  of  escheat  for  failure  of  heirs 
did  have  "proper  relation"  to  the  other  mat- 
ters embraced  in  the  statute,  and  that  the 
object  was  adequately  expressed  in  the  title 
within  the  meaning  of  the  organic  law.  The 
objection  that  there  was  no  "office  found" 
g  is  not  substantial,  save  as  it  may  be  deemed 
•  to^raise  the  question  whether  there  was  com- 
pliance with  the  territorial  legislation,  which 
we  shall  presently  consider.  If  the  legisla- 
tors had  authority  to  establish  its  rule  as 
to  escheat,  it  was  also  competent  for  It  suit- 
ably to  provide  as  to  the  tribunal  which 
should  have  jurisdiction,  and  the  procedure 
for  determining  whether  the  rule  was  appli- 
cable in  a  particular  case.  Hamilton  v. 
Brown,  161  U.  S.  256,  263,  40  L.  ed.  691, 
695,  16  Sup.  Ct.  Rep.  585. 

Concluding  that  escheat  in  the  case  of 
death  of  an  owner  without  heirs  was  a  right* 
fol  subject  of  legislation  within  the  meaning 
of  the  organic  act, — not  inconsistent  with 
the  Constitution  and  laws  of  the  United 
States,  and  not  embraced  within  the  stated 
exceptions, — ^and  that  the  provision  in  the 
probate  practice  act  was  a  valid  exercise  of 
the  authority  thus  granted,  we  are  brought 
to  the  question  as  to  the  jurisdiction  of  the 
probate  court  to  enter  the  decree  set  forth 
in  the  amended  complaint,  and  as  to  the 
cfTcct  of  that  decree. 


Section  9  of  the  organic  act  (10  Stat,  at 
L.  175,  chap.  90;  see  Rev.  Stat.  $  1907) 
provided  that  the  "judicial  power"  of  the 
territory  should  be  vested  "*in  a  supreme 
court,  district  courts,  probate  courts,  and 
in  justices  of  the  peace,"  and  that  the  juris- 
diction of  these  courts,  including  the  probate 
courts,  should  be  "as  limited  by  law."  The 
territorial  legislature,  having  the  power  to 
define  the  jurisdiction  of  the  probate  courts, 
provided  in  the  act  which  was  in  force  at 
the  time  of  the  proceedings  in  question  that 
these  courts  should  have  original  jurisdic- 
tion within  their  respective  counties  over 
probate  proceedings,  tlie  granting  of  letters 
testamentary  and  of  administration,  and  th6 
settlement  of  accounts  of  executors  and  ad- 
ministrators (probate  practice  act  of  Janu- 
ary 16,  1863,  §  3;  Washington  Laws  1862- 
63,  p.  109) .  On  qualification,  an  administrar 
tor  was  entitled  to  tlie  immediate  possession 
of  the  real  estate  as  well  as  of  the  personal 
estate  of  tlie  deceased,  and  to  receive  the^ 
rents  and  profits  until  the  estate  was  eet-§ 
tlcd^or  delivered  over  by  order  of  the  probate* 
court  to  the  heirs  or  devisees  (id.  %  165,  p. 
228).  At  any  time  subsequent  to  the  sec- 
ond term  of  the  probate  court  after  the  issue 
of  letters,  any  heir  might  present  his  peti- 
tion to  the  court,  asking  for  his  share  of 
tlie  estate  (id.  §  309,  p.  256) ;  and  the  act 
contained  the  following  express  provisions 
for  distribution,  which  related  to  both  real 
and  personal  property:  "Sec.  317.  Upon 
the  settlement  of  the  accounts  of  the  execu- 
tor, or  administrator,  or  at  any  subsequent 
time,  upon  the  application  of  the  executor 
or  administrator,  or  any  heir,  devisee  or  leg- 
atee, tlie  court  shall  proceed  to  distribute 
the  residue  of  the  estate,  if  any,  among  the 
persons  who  are  by  law  entitled. 

"Sec  318.  In  the  decree  the  court  shall 
name  the  person  and  the  portion,  or  parts 
to  which  each  shall  be  entitled;  and  such 
persons  shall  have  the  right  to  demand  and 
recover  their  respective  shares  from  the 
executor  or  administrator,  or  any  person 
having  the  same  in  possession." 

Those  "by  law  entitled"  to  the  real  es- 
tate were  described  in  §  340  ^  ( id.  pp.  261, 


IThis  section  provided: 

"Sec.  340.  When  any  person  shall  die 
seised  of  any  lands,  tenements,  or  heredita- 
ments, or  any  right  thereto,  or  entitled  to 
any  interest  therein,  in  fee  simple,  or  for  the 
life  of  another,  not  having  lawfully  devised 
the  same,  they  shall  descend,  subject  to  his 
debts,  as  follows: 

"Ist.  In  equal  shares  to  his  children,  and 
to  the  issue  of  any  deceased  child,  by  right 
of  representation,  and  if  there  be  no  child 
of  the  intestate  living  at  the  time  of  his 
death,  his  estate  shall  descend  to  all  his 
other   lineal   descendants ;    and   if   all   the 
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*  262),  which  gave  the  order  of  taking*  ac- 
cording to  relationship,  and  in  the  last 
paragraph  provided  for  eecheat  to  the  eoun- 
ty  if  there  were  no  kindred.  It  does  not 
■eem  to  be  disputed  that  under  this  act,  if 
proceedings  in  a  probate  court  were  properly 
initiated,  tliat  court  would  have  jurisdiction 
to  enter  a  decree  determining  the  interests 
of  heirs  and  distributing  the  real  estate  to 
those  of  the  kindred,  if  any,  who  were  found 
to  be  entitled  to  take  as  provided  in  this 
section.  This  jurisdiction  formerly  exer- 
cised by  the  probate  courts  of  the  territory 
has  been  continued  in  the  superior  courts  of 
the  state,  sitting  in  probate.  Rem.  &  Bal. 
Code  (Wash.)  §§  3587  et  seq.  See  Stewart 
T.  Lohr,  1  Wash.  841,  842,  22  Am.  St.  Rep. 
150,  25  Pae.  457;  Balch  v.  Smith,  4  Wash. 
407,  500,  502,  80  Pac  648;  Hazelton  v.  Bo- 
gardus,  8  Wash.  102,  103,  35  Pac.  602;  Re 
Sullivan,  48  Wash.  631,  94  Pae.  483,  05  Pac 
71;  Re  Ostlund,  67  Wash.  359,  364,  366,  185 
Am.  St.  Rep.  090,  106  Pac.  1116.  Speak- 
ing of  the  essential  nature  of  this  proceed- 
ing for  distribution,  and  describing  the  de- 
cree if  rendered  upon  due  process  of  law 
as  final  and  conclusive,  the  court  said  in  the 
case  of  Re  Ostlund,  67  Wash.  359,  864,  366, 
136  Am.  St  Rep.  990,  106  Pae.  1116:  Its 
very  object  and  purpose  is  to  judicially 
determine  who  takes  the  property  left  by 
the  deceased."  See  also  Alaska  Bkg.  ft  S. 
D.  Co.  V.  Noyes,  64  Wash.  672,  676,  117  Pae. 
492;  McDowell  v.  Beckham,  72  Wash.  224, 
227,  130  Pae.  350;  Krohn  v.  Hirsch,  81 
Wash.  222,  226,  142  Pac  647.  But  it  is 
contended  that  tiie  county,  asserting  escheat, 
did  not  claim  as  successor  to  the  decedent; 
that  the  jurisdiction  of  the  probate  court 
ceased  as  soon  as  it  ascertained  that  there 
were  no  heirs,  and  that  it  had  no  power  to 
declare  the  escheat  and  decree  distribution 
to  the  county.  We  cannot  accede  to  this 
view.  It  is  not  the  case,  in  a  proper  sense, 
of  an  attempt  to  determine  the  title  of  third 
persons,  that  is,  of  adverse  claimants. 
Stewart  v.  Lohr,  1  Wash.  341,  842,  22  Am. 
St.  Rep.  150,  25  Pac  457.  The  provision  for 
escheat  to  the  county  in  case  the  intestate 
left  no  kindred  was  a  part  of  the  scheme  of 
distribution  defined  by  the  act,  and  we  can- 

Hiiot  doubt  that  not  only  had  the  court  the 
}q  power    to    determine   the   interests  of  the 

*  heirs  in  the  real  estate  to  be  distributed, 
but  it  likewise  had  the  power  to  determine 
whether  there  were  heirs,  and  if  it  was 
found  that  there  were  none,  to  decree  dis- 
tribution according  to  the  statute. 


It  is  insisted  that  §  480  of  the  civil  prac- 
tice act  of  1854  (p.  218)  prescribed  the 
procedure  in  relation  to  escheats;  that  is, 
it  provided  for  the  filing  of  an  information 
by  the  prosecuting  attorney  in  the  district 
court  and  for  proceedings  like  those  in  civil 
action  for  the  recovery  of  property.  Thia 
section  applied  whenever  property  should 
"escheat  or  be  forfeited  to  the  territory  ;"^ 
but  in  1860,  the  civil  practice  act  of  1854 
was  repealed  (§  500,  Washington  Lawa 
1859-60,  p.  103),  and  in  the  provision 
which  corresponded  to  f  4^0  of  the  former 
act  the  word  "escheat"  was  struck  out 
(§  472,  p.  98).  In  the  civil  practice  act  of 
1863,  this  provision,  without  the  reference 
to  escheat,  was  continued  (§  519,  Washing- 
ton Laws  1862-^3,  p.  192) ,  and  it  is  found  in 
the  same  form  in  the  Code  of  1881  (§  713). 
It  appears  that  from  1863  to  the  year  1907 
(see  Rem.  k  Bal.  Code,  f  1356)  there  waa 
no  provision  in  the  laws  of  either  the  terri- 
tory or  the  state  in  relation  to  escheat,  save 
those  found  in  the  probate  practice  acts; 
and  the  act  of  1907  did  not  disturb  the 
jurisdiction  of  the  court  which  had  the  ad- 
ministration of  the  estate  Referring  to 
this,  it  is  stated  by  the  district  judge  that 
"the  probate  courts  of  the  territory  and  the 
superior  courts  of  the  state  have  uniform- 
ly assumed  jurisdiction  in  this  class  of  case% 
and  the  right  of  the  state  or  county  to  ap- 
pear in  the  probate  proceeding  and  contest 
the  rights  of  other  claimants  has  been 
recognized  by  the  highest  court  of  the  state" 
196  Fed.  p.  799,  citing  Re  Sullivan,  48 
Wash.  631,  04  Pac  483,  95  Pac  71.  See 
also  Helm  v.  Johnson,  40  Wash.  420,  421, 
82  Pac.  402. 

Deeming  it  to  be  dear  that  the  probata 
court  had  jurisdiction  to  declare  an  escheat 
and  to  distribute  the  real  property  to  the 
county  when  it  was  found  that  the  intes- 
tate had  left  no  kindred  (probate  practice fe» 
act  186a^.§S  317,  318,  340,  8th,  p.  262),  wef 
pass  to  the  remaining  question  with  re- 
spect to  the  proceedings  that  were  actually 
taken  in  that  court  in  connection  with  the 
property  in  controversy.  It  is  objected  that 
the  petition  for  the  appointment  of  an  ad- 
ministrator was  informal;  that  it  did  not 
set  forth  the  jurisdictional  facts;  that  it 
was  signed  by  the  persons  not  shown  to  have 
any  interest  in  the  estate,  and  asked  for  the 
appointment  of  another  "stranger;"  and 
that  hence  the  court  never  acquired  juris- 
diction, and  that  its  appointment  of  the  ad- 
ministrator and  its  subsequent  proceedings 


same  descendants  are  in  the  same  degree  of 
kindred  to  the  intestate,  they  shall  have 
the  estate  equally,  otherwise  they  shall  take 
according  to  representation. 

"2d.  If  he  shall  leave  no  issue,  his  estate 
•hall  descend  to  his  father." 


(Then  follow  paragraphs  3d,  4th,  5th, 
6th,  and  7th  with  respect  to  kindred  of 
different  degrees.) 

"8th.  If  the  intestate  shall  leave  no  kin- 
dred, his  estate  shall  escheat  to  the  countj 
in  which  such  estate  may  be  situate." 
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were  null  and  void.  But  it  is  not  disputed 
thai  the  real  property  was  within  the  coun- 
ty. The  owner,  a  resident  of  that  county, 
had  died.  The  order  of  appointment  re- 
cited that  he  had  died  intestate.  As  a 
court  of  record  (id.  §  5,  p.  200)  having  ca- 
fMunty  to  administer,  its  jurisdiction  over 
the  subject — as  has  been  said  by  the  su- 
preme court  of  the  state  of  Washington 
with  reference  to  the  probate  court  of  the 
territory^ — ^"carries  with  it  the  presump- 
tion of  the  integrity  of  the  judgment,  the 
same  as  does  the  judgment  of  a  court  of 
general  jurisdiction."  Magee  t.  Big  Bend 
Land  Co.  61  Wash.  406,  409,  410,  99  Pac 
16.  Despite  the  informality  of  the  petition, 
-the  appointment  of  the  administrator  was 
not  void,  and,  not  being  void,  it  is  not  sub- 
ject to  collateral  attack.  Ibid.;  Grignon  ▼. 
Astor,  2  How.  319,  330,  11  L.  ed.  283,  291; 
Florentine  t.  Barton,  2  Wall  210,  216,  17 
li.  ed.  783,  785;  Comstoclc  ▼.  Crawford,  3 
Wall  396,  403,  18  L.  ed.  34,  37;  McNitt  t. 
Turner,  16  Wall.  352,  366,  21  L.  ed.  341, 
^48;  Veach  ▼.  Rice,  131  U.  S.  293,  314,  33 
L.  ed.  163,  170,  9  Sup.  Ct  Rep.  730;  Sim- 
flnons  ▼.  Saul,  138  U.  S.  439,  457,  34  L. 
«d.  1054,  1062,  11  Sup.  Ct.  Rep.  369; 
4  Bacon,  Abr.  96;  Pick  v.  Strong,  26 
Minn.  303,  8  N.  W.  697;  Morgan  ▼.  Locke, 
28  La.  Ann.  806;  Rilqr  ▼.  McCord,  24  Mo. 
^  265.  It  appears  that  subsequently  the  pro- 
t*  bate  court,  aiter  opportunity  had  been  af- 
«  forded  to  discover^heirs,  entertained  a  peti- 
tion of  the  administrator  for  final  account 
and  distribution.  The  statutory  notice 
(probate  practice  act  1863,  §  319)  was  pub- 
lished and  on  the  return  day  the  proceed- 
ing was  duly  continued,  and,  on  hearing,  the 
decree  was  entered  settling  the  account,  find- 
ing that  there  were  no  heirs,  and  directing 
distribution  of  the  real  property,  as  de- 
acribed,  to  the  county  of  King.  This  pro- 
ceeding was  essentially  in  rem.  Re  Ostlund, 
anpra;  Alaska  Bkg.  k  S.  D.  Co.  t.  Noyes, 
64  Wash.  672,  676,  117  Pac.  492;  McDowell 
T.  Beckham,  72  Wash.  224,  227,  130  Pac 
350;  Krohn  T.  Hirsch,  81  Wash.  222,  226, 
142  Pac.  647.  It  was  competent  for  the 
eourt  to  inquire  whether  there  were  heirs, 
and,  if  there  were  such,  to  determine  who 
were  entitled  to  take  according  to  the  order 
prescribed  by  the  statute,  and  also,  if  it  was 
found  that  there  were  no  heirs,  to  make  the 
distribution  to  the  county,  aa  the  statute 
required.  It  is  apparent  that  there  was  no 
deprivation  of  property  without  due  process 
«f  law.  The  court,  after  appropriate  notice, 
did  determine  that  there  were  no  heirs,  and 

IThe  reference  is  to  the  probate  court  of 
the  torritory  as  it  existed  under  the  Code 
«f  1881;  biit  its  jurisdiction  was  not  es- 
aentially  different  from  that  of  the  probate 
•court  under  the  earlier  probate  practice  act. 


its  decree,  being  the  act  of  a  court  of 
competent  jurisdiction  under  a  valid  stat- 
ute, bound  all  the  world,  including  the  plain- 
tiff in  error.  It  cannot  be  regarded  aa  open 
to  attack  in  this  action.  Grignon  ▼.  Astor, 
2  How.  319,  339,  11  L.  ed.  283,  201;  Floren- 
tine ▼.  Barton,  2  Wall.  210,  216.  17  L.  ed. 
783,  785;  Caujolle  v.  Ferris  (CaujoUe  ▼. 
Curtiss)  13  Wall.  465,  474,  20  L.  ed.  507, 
612;  Broderick's  Will  (Eieley  ▼.  McGlynn) 
21  Wall.  503,  22  L.  ed.  590;  Simmons  T. 
Saul,  138  U.  S.  439,  457,  34  L.  ed.  1054,  1062, 
11  Sup.  Ct.  Rep.  369;  Goodrich  ▼.  Ferris, 
214  U.  S.  71,  80,  81,  53  L.  ed.  914,  918,  910, 
29  Sup.  Ct.  Rep.  580. 

As,  in  this  view,  the  judgment  of  the 
court  below  must  be  affirmed,  we  do  not  find 
it  necessary  to  consider  the  questions  that 
have  been  argued  with  respect  to  the  ap- 
plication of  the  statute  of  limitatiooa. 

Judgment  affirmed. 


(m  n.  8.  i») 

ATCHISON,  TOPEKA,  ft  SANTA  FE  RAIb> 

WAY  COMPANY,  Plff.  in  Err, 

▼. 

CLAUDE  SWEARINGEN. 

Master  and  Sebtaivt  ^s»12&— Explotsbs' 
LiABiLirr  —  Viglatiqn  of  Houbs  ow 
Sebvice  Act  —  Assumed  Bias  —  Con- 

TBIBUTORT    NBOLIOENCE. 

The  unjustified  retention  of  an  in- 
terstate railway  employee  on  duty  for  mora 
than  sixteen  hours,  contrary  to  the  hours 
of  service  act  of  March  4,  1907  (34  Stat, 
at  L.  1415,  chap.  2939,  Comp.  Stat.  1913, 
i  8077) ,  §  2,  does  not  make  the  railway  com- 
pany  unqualifiedly  liable  for  negligently  in- 
juring him,  irrespective  of  his  contributory 
negligence  or  assumed  risk,  unless  the  re- 
tention contributed  to  the  injury,  since  the 
statute  that  excludes  contributory  negli- 
gence and  assumption  of  risk  in  such  cases 
is  not  the  hours  of  service  act  itself,  but 
the  subsequent  employers'  liability  act  of 
April  22,  1008  (35  Stat,  at  L.  66,  chap. 
149,  Comp.  Stat.  1913,  §§  8659,  8660),  §§  3, 
4,  which  has  that  operation  only  when  the 
lu'each  of  the  law  contributes  to  the  injury. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent.  Dls.  ||  257-268 ;    Dec.  Dig.  ^=9129.] 

[No.  74.] 

Argued  and  submitted  November  11,  191ft. 
Decided  December  13,  1915. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  District  Court  for  the  Western 
District  of  Texas  in  favor  of  plaintiff  in  an 
action  for  personal  injuries.  Reversed. 
The  tacts  are  stated  in  the  opinion. 
Messrs.  Robert  Dun  lap,  J.  W.  Terry, 


«=>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Oct.  Tebm, 


A.  H.   Culwell,  and   Gardiner  Lathrop  for 
plaintiff  in  error. 

Messrs.  Perry  J.  licwls,  C.  P.  Johnson, 
„  and  S.  Engelking  for  defendant  in  error. 

5?  'Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  for  personal  injuries  suf- 
fered by  the  plaintiff  (defendant  in  error) 
while  acting  as  fireman  upon  and  in  charge 
of  a  defective  engine  that  had  been  picked 

^  up  by  a  train.    He  had  been  kept  on  duty  for 

•  more  than*  sixteen  hours,  and,  as  we  take 
it  for  present  purposes,  contrary  to  the  act 
of  March  4,  1907,  chap.  2939,  §  2,  34  Stat, 
at  L.  3416,  1416,  Comp.  Stat.  1913,  §§  8077, 
8678,  without  the  justifications  or  excuses 
allowed  in  §  3.  While  about  to  do  some  oil- 
ing according  to  directions,  be  fell  from  the 
running  board  of  the  pilot  and  his  leg  was 
eut  off.  There  was  evidence  of  negligence  on 
the  part  of  the  railroad,  but  the  defendant 
set  up  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  and  assumed  the  risk. 
The  only  matter  that  we  have  to  consider 
here  is  an  instruction  given  to  the  jury 
touching  the  effect  of  keeping  the  plaintiff 
on  duty  overtime  upon  these  matters  al- 
leged by  the  defense. 

The  delay  that  led  to  keeping  the  plaintiff 
on  duty  too  long  was  caused  by  the  breaking 
of  a  valve  yoke,  and  a  part  of  the  charge 
was  as  follows:  "If,  however,  you  believe 
that  said  breaking  of  the  valve  yoke  was  no 
such  casualty  or  unknown  and  unforeseeable 
cause  as  is  provided  by  law,  that  is  to  say,  if 
you  find  that  the  breaking  of  the  valve  yoke 
could  have  been  guarded  against  or  foreseen 
by  the  exercise  of  ordinary  care,  then  you 
are  instructed  that  the  law  authorizes  you 
to  infer  negligence  on  the  part  of  the  defend- 
ant at  the  time  of  plaintiff's  injury,  in  re- 
quiring him  to  be  on  duty  more  than  sixteen 
hours.  And  if  in  the  breaking  of  the  valve 
yoke  you  find  no  casualty  or  such  unknown 
and  unforeseeable  cause  as  aforesaid,  then 
and  in  that  event  you  will  entirely  disregard 
defendant's  pleas  of  contributory  negligence 
and  assumed  risk,  as  then  the  plaintiff  can 
in  no  way  be  held  to  have  been  guilty  of 
contributory  negligence  in  going  upon  the 
pilot  while  the  engine  was  moving,  nor  can 
he  in  any  way  be  held  to  have  assumed  any 
of  the  risks  ordinarily  incident  to  his  work 
or  even  open  and  apparent  to  him  at  the 
time  he  was  hurt." 

The  last  half  of  this  instruction  was  ex- 
cepted to  in  the  presence  of  the  jury,  but  the 
S  charge  waa  not  modified.    It  was  the  one  in- 

•  struction  specifically  directed  to  th«*matter 
of  overtime.  The  natural  understanding  of 
it  by  people  untrained  in  the  law,  if  not  by 
everybody,  would  be  that  the  unjustified  re- 
toition  of  the  plaintiff  at  his  work  for  more 


than  sixteen  hours  would  make  tho  defend- 
ant liable  whether  the  retention  contributed 
to  the  injury  or  not.  The  statute  that  ex- 
cludes the  defenses  of  contributory  negli- 
gence and  assumption  of  risk  in  such  a  case 
is  not  the  hours  of  labor  act  itself,  but  the 
subsequent  employers*  liability  act  of  April 
22,  1908,  chap.  149,  §§  3,  4,  35  Stat,  at  L.. 
65,  66,  Comp.  Stat.  1913,  §§  SG57,  8659,  8660. 
The  latter  has  that  operation  only  when 
the  breach  of  the  law  contributes  to  the  in- 
jury. St.  Louis,  I.  M,  &  S.  R.  Co.  v.  Mc- 
Whirter,  229  U.  S.  265,  279,  280,  67  L.  ed. 
1179,  1187,  33  Sup.  Ct.  Rep.  868.  We  do  not 
think  it  possible  to  read  the  absolute  lan- 
guage of  the  instruction  as  implicitly  lim- 
ited to  such  a  case. 
Judgment  reversed. 

Mr.  Justice  Day  and  Mr.  Justice  Pltnej 
dissent. 


(SSI  V.  8.  844) 

UNITED  STATES,  Appt, 
▼. 
SIMON    NORMILE,    John    A.    Fastabend, 
and  William  F.  McGregor,  Late  Partner* 
as  Normile,  Fastabend,  k  McGregor.  (Na 
83.) 


SIMON  NORMILE,  John  A.  Fistabend^ 
and  William  F.  McGregor,  Late  Partners 
as  Normile,  Fastabend,  k  McGregor^ 
AppU., 

v. 
UNITED  STATES.   (No.  84.) 

United  States  «=»70— Contracts  —  In- 
CBEASBD  Cost— Tbmporabt  Stbuctubes. 

1.  The  cost  of  the  last  two  of  three 
unsuccessful  temporary  dams  erected  by 
the  contractor  for  a  public  work  at  a  place 
designated  by  the  government  engineer  in 
charge,  and  the  charges  for  superintendence 
during  the  time  consumed  in  constructing 
them,  are  not  chargeable  to  the  United 
States,  where  the  contract  was  silent  as  to 
temporary  structures,  and  the  site  desig- 
nated by  the  engineer  seems  to  have  been  as 
good  as  any  other,  the  final  success  on  a 
new  site  having  been  achieved  by  new  meth- 
ods, not  by  change  of  place,  there  being 
nothing  to  show  that  the  new  methods  coula 
not  earlier  have  been  adopted. 

[Ed.  Note.— For  other  cases,  see  United  States. 
Cent.  Dig.  fi  63 ;    Dec.  Dig.  ^=>70.] 

United  States  €=>70  —  Contracts— £z- 
tba  Expense— Deuit. 

2.  The  increased  cost  of  the  necessary 
labor  and  materials  for  a  public  work,  due 
to  the  breaking  out  of  the  war  of  1898  with 
Spain,  is  not  chargeable  to  the  United  States 
because  of  an  unexplained  delay  on  its  part 
in  notifying  the  contractors  that  they  could 
begin  work,  where  the  notice  was  given  in 
time  to  begin  work  as  early  as  contemplated 


4fc»Por  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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US 


bj  tilt  speciflcfttlons,  and  the  prices  had  ad- 
vanced before  the  supposed  neglect  on  the 
part  of  the  government  began,  and  the  con- 
tractors had  not  the  facilities  to  accumulate 
materials,  even  if  they  had  been  notified 
at  an  earlier  date. 

[Ed.  Note.— For  other  caBas,  see  United  States, 
Cent.  Big.  i  68;    Dec  Dis.  ^s»70.] 

[Nos.  83  and  84.] 

Argued  December  8,  1015.    Decided  Decem- 
ber 13,  1915. 

CROSS  APPEALS  from  the  Court  of 
Claims  to  review  a  judgment  allow- 
ing in  part  a  claim  for  extra  expense  in- 
eurred  in  carrying  out  a  contract  for  a 
public  work.  Judgment  reversed  and  pe- 
tition dismissed. 

See  same  case  below,  49  Ct.  CI.  78. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Thompson 
and  Mr.  Philip  M.  Ashford  for  the  United 
States. 

Messrs.  Benjamin  Carter  and  Frank 
Carter  Pope  for  Simon  Normile  et  aL 


•   *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  claim  for  extra  expenaes  In- 
cnrred  in  performing  a  contract  to  build  a 
dam  and  certain  accessories  on  the  Yamhill 
river,  Oregon.  The  contract  was  made  on 
Mardi  11,  1898,  and  required  the  claim- 
ants to  begin  work  aa  prescribed  by  f  41 
of  the  specifications,  to  complete  the  keep- 
er's dwelling;  etc.,  within  sixty  days  from 
notification,  and  the  whole  work  before  De- 
cember 31, 1898.  Paragraph  41  of  the  speci- 
flcatione  stated  that  the  sites  for  the  con- 
struction had  not  yet  been  purchased  and 
that  no  work  would  be  begun  until  they  were 
secured.  It  then  provided  that  within  ten 
days  after  notification  that  the  sites  had 
been  secured  and  the  contract  had  been  ap- 
proved, the  contractor  "must  proceed  with 
the  work  in  a  vigorous  manner;  he  must 
complete  the  keeper's  dwelling,  woodshed, 
walks,  fences,  etc.,  within  sixty  days 
from  date  of  notification,  and  the  whole 
contract  on  or  before  December  31,  1898." 
It  added  that  because  of  the  spring  rise 
of  the  Willamette,  etc,  it  was  probable 
that  work  on  the  lock  and  dam  could 
not  be  begun  before  June  at  the  ear- 
liest; and  that  the  date  of  completion  had 
been  set  because  It  was  desired  that  all  work 
should  be  finished  during  one  low-water 
season, — ^the  meaning  of  which  was  known 
by  the  claimants.  Authority  to  purchase 
was  asked  by  telegraph  on  March  10  and 
granted  on  March  15.  The  abstract  of  title 
•ad  deeds  were  sent  to  the  Chief  of  Engi- 
on  April  9  and  14,  and  the  contractors. 


who  had  given  notice  of  their  readiness 
to  begin,  were  told  on  April  9  that  the  deeds 
had  been  sent  on.  On  April  29  a  telegram 
was  received  showing  encumbrances  to  be 
removed  before  the  deeds  were  accepted.  On 
May  13  the  attorney  for  the  United  States 
approved  the  title.  On  May  12  the  contract- 
ors began  work  on  the  keeper's  dwelling, 
etc.,  and  on  June  14  were  given  the  notifica-i. 
tion  to  proceed.  Jj 

^Before  June  14,  1898,  considerable  work* 
had  been  done,  material  had  been  assembled, 
and  labor  employed.  The  war  with  Spain 
began  on  April  21,  1898,  raising  the  price 
of  labor  and  materials.  The  increased  cost 
is  found,  but  it  is  found  also  that  this  in« 
crease  was  not  shown  to  be  due  to  any 
breach  of  contract  by  the  United  States, 
and  that  the  claimants  did  not  have  room 
and  facilities  for  storing  large  consignments 
of  materials.  The  claimants,  however,  in- 
sist upon  this  item  being  allowed,  and  make 
it  the  ground  of  their  cross  appeal. 

In  1899,  after  a  lock  wall  had  been  built 
at  right  angles  with  the  line  of  the  wing 
dam  and  parallel  to  the  line  of  the  stream, 
it  became  necessary  to  divert  the  water 
from  the  line  of  the  wing  dam  in  order  that 
the  latter  might  be  built  This  had  to  be 
done  by  sending  the  water  through  the  lock 
chamber,  and  to  that  end  it  was  necessary 
to  build  a  temporary  dam.  The  claimants 
had  no  civil  engineer,  although  they  com- 
manded some  experience.  They  asked  the 
local  engineer  in  charge  for  the  United 
States  where  the  temporary  dam  should  be 
placed.  He  indicated  a  site  near  the  head  of 
the  lock,  where  the  river  was  narrow,  as  the 
only  suitable  place,  and  the  claimants  start- 
ed upon  the  dam  in  June.  The  up-stream 
end  of  the  lock  chamber  was  closed  with  a 
lift-wall,  and  to  turn  the  water  through  the 
chamber  it  had  to  be  raised  16  feet.  The 
bottom  of  the  river  was  inclined  to  disin- 
tegrate, and  when  the  water  was  raised  to 
12  feet  the  dam  broke.  Two  more  attempts 
were  made  with  the  same  result.  Early  in 
1900  the  claimants  applied  to  the  local  en- 
gineer for  leave  to  change  the  place  and  to 
cut  a  hole  through  the  lift-wall,  which  was 
granted,  and  the  dam  was  built.  The  bot- 
tom of  the  river  at  the  new  site  was  similar 
to  that  at  the  old,  and  it  would  not  have 
been  possible  to  construct  the  dam  there 
without  the  relief  afforded  by  the  hole.  The 
court  of  claims  allowed  the  cost  of  the  last 
two  temporary  dams  and  the  United  States  ^^ 
appeals.  J 

*The  specifications  provided  that  If  the* 
time  for  performance  should  be  extended,  aU 
expenses  for  inspection  and  superinteadencs 
should  be  deducted.  The  claimants  request- 
ed an  exteneion  of  time,  not  suggesting  vio- 
lence of  the  elements,  contemplated  in  the 
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contract  as  a  grotknd,  or  fault  of  the  United 
States.  The  extension  was  granted  with  a 
warning  that  it  would  not  absolve  them  from 
the  above  expenses.  The  court  of  claims  al- 
lowed the  claimants  the  expenses  accrued 
during  the  time  of  building  the  second  and 
third  temporary  dams,  from  which  allow- 
ance also  tiie  United  States  appeals. 

Taking  up  first  the  allowance  for  the  un- 
successful temporary  dams  and  charges  for 
superintendence  during  the  time  consumed 
in  constructing  them,  we  are  of  opinion  that 
the. United  States  is  entitled  to  prevail  in 
its  appeal.  The  contract  was  silent  as  to 
them,  and  did  not  embrace  them.  A  contract 
to  produce  a  result  does  not  bring  the  means 
employed  to  provide  it  into  the  contract. 
Bacon  t.  Parker,  187  Mass.  300,  311;  United 
States  V.  O'Brien,  220  U.  S.  321,  327,  65  L. 
ad.  481,  484,  31  Sup.  Ct.  Rep.  406.  They 
remain  under  the  control  of  the  contractors 
alone.  The  claimants  rely  upon  specifica- 
tion 40:  'rrhe  lines  and  levels  for  this 
work  will  be  established  on  the  ground  by 
the  engineers,  and  the  contractor  must  con- 
form and  keep  thereto."  But  this  refers  to 
the  work,  the  permanent  structure,  not  to 
the  transitory  instrumentality  used  in  build- 
ing it.  While  the  engineer  in  answer  to 
the  claimants  pointed  out  a  place  for  the 
temporary  dam,  it  does  not  appear  to  have 
been  ordered  to  be  placed  there.  Moreover, 
the  site  seems  to  have  been  as  good  as  any 
other,  the  final  success  having  been  achieved 
by  cutting  a  hole  in  the  lift-wall  of  the 
lock  chamber,  not  by  the  change  of  place. 
There  is  nothing  to  show  that  the  claimants 
could  not  have  left  this  opening,  or  have  ob- 
tained leave  to  make  it  earlier.  Leave  was 
granted  as  soon  aa  asked.     The  mode  of 

^  eonstnicting  the  temporary  dam  was  whol- 

jj  ly  the  claimants'  affair. 

•  'Upon  the  cross  appeal  also  we  are  of  opin- 
ion that  the  government  is  in  the  right.  If 
It  had  attempted  to  hold  the  claimants  to  the 
time  originally  mentioned  in  the  contract, 
the  question  might  be  different,  but  we  see 
no  ground  for  a  claim  on  their  part  to  hold 
the  United  States  liable  for  delay.  Speci- 
fication 41,  the  substance  of  which  has  been 
stated,  is  inconsistent  with  the  implication 
of  an  undertaking  that  the  claimants  shall 
be  notified  to  begin  within  any  particular 
time.  The  findings  hardly  warrant  the 
statement  in  the  opinion  that  the  delay  from 
May  13  to  June  14  was  chargeable  to  the  de- 
fendant's neglect.  It  simply  is  left  unex- 
plained. The  notice  was  given  in  time  to  be- 
gin work  on  the  lock  and  dam  as  early  as 
was  contemplated  by  specification  41.  But 
further,  as  is  pointed  out  by  the  court  be- 
low, the  prices  had  advanced  before  the  sup- 
posed neglect  began, — not  to  speak  of  the 
finding  that  the  claimants  had  not  the  fa- 


cilities to  accumulate  material  even  if  they 
had  been  notified  at  an  earlier  date. 

Judgment  reversed. 

Petition  dismissed. 

Mr.  Justice  McReynoIds  took  no  part  iB* 
the  consideration  or  decision  of  these  < 
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Commerce  ^=»27— Safety  Appliances  — 
Employers'  Inability  ^  Switching  to 
Repair  Track. 

1.  A  car  in  an  interstate  train  which 
was  marked  for  repairs  and  was  to  be 
switched  to  the  repair  track  before  going 
farther  was  not  withdrawn  from  interstate 
commerce  so  as  to  relieve  the  carrier  from 
liability,  under  the  safety  appliance  acta 
of  March  2,  1803  (27  Stat,  at  L.  631,  chap. 
106,  Comp.  SUt.  1913,  §  8606),  and  April 
14,  1910  (36  Stat,  at  L.  298,  chap.  160, 
Comp.  Stat.  1913,  §  8617),  and  the  employ- 
ers' liability  act  of  April  22,  1908  (35  Stot. 
at  L.  65,  chap.  140,  Comp.  Stat.  1913,  i 
8657),  to  a  switch  foreman  engaged  in 
breaking  up  the  train,  who  was  injured  in 
the  switching  operations  because  of  a  de- 
fective automatic  coupler  on  such  car. 

[Ed.    Note.— For  other   cases,   see   Oommeroe^ 
Cent.  Dig.  fi  26;    Dec.  Dig.  ^=:>27.] 

Commerce  ^==>27— Safety  Appuakoxs  — 
MoviNo  Car  for  Repairs. 

2.  Whether  or  not  the  absolute  liabili- 
ty imposed  upon  the  carrier,  under  the 
safety  appliance  act  of  March  2,  1893  (27 
Stat,  at  L.  631,  chap.  196,  Cpmp.  Stat.  1913,. 
§  8606),  extends  to  the  moving  of  a  car 
defectively  equipped  to  a  place  where  it 
may  be  repaired,  the  supplementary  act  of 
April  14,  1010  (36  Stat,  at  L.  298,  chap. 
100,  Comp.  Stat.  1013,  §  8617),  unmis- 
takably imports  that  the  liability  exists. 

[Ed.    Note.— For  other   eases,   see  Commerce, 
Cent.  Dig.  6  25;    Dec  Dig.  ^s»27.] 

Master  and  Servant  ^=9228— Employ- 
ers' Liability  —  Safety  Appliances- 
Contributory  Negligence. 

3.  Contributory  negligence  of  an  injured 
employee  is  not  a  defense  to  an  action  by 
him  under  the  safety  appliance  acts  of 
March  2,  1803  (27  Stat,  at  L.  531,  chap. 
196,  Comp.  Stat.  1913,  §  8606),  and  April 
14,  1910  (36  Stat,  at  L.  298,  chap.  100, 
Comp.  Stat.  1913,  §  8617),  and  the  employ 
ers'  liability  act  of  April  22,  1908  (36 
Stat,  at  L.  05,  chap.  149,  Comp.  Stat.  1913, 
§  8G57),  if  a  defective  automatic  coupler 
was  the  proximate  cause  of  the  injury. 

[Ed.   Note.— For  other  cases,   see  Master  Md 
Servant,  Cent.  Dig.  SS  670.  671;    Dec.  Dig.  ^=:>228.] 

[No.  429.1 

Argued  Kovember  30,    1915.     Decided  De^ 
cemb^r  13.  1915. 
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JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed 
a  judgment  of  the  Dietriet  Court  of  the 
County  of  Yellow  Medicine,  in  that  state,  in 
favor  of  plaintiff  in  an  action  under  the 
safety  appliance  and  employers'  liability 
acts.    Affirmed. 

See  same  case  below  on  first  appeal,  128 
Minn.  283,  150  N.  W  922;  on  second  ap- 
peal, 129  Minn.  623,  161  N.  W.  1102. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  O.  I/indley,  M.  L.  Country- 
naUr  and  A.  L  Janes  for  plaintiff  in  error. 

Messrs  Tom  Davis,  Samuel  A.  Ander- 
son, and  Ernesi  A.  Michel  for  defendant  in 
0«Tor. 


•    ^Bir.  Justict  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  under  the  safety  ap- 
pliance  act   and    employers'   liability   act. 
The  plaintiff   (defendant  in  error)    was  a 
switch  foreman  and  was  breaking  up  a  train 
that  had  come  Into  his  state  from  the  west. 
At  the  moment  when  he  was  hurt  he  had 
three  cars  attached  to*  a  switching  engine; 
the  rear  one  consigned  to  Duluth,  and  to  be 
switched  to  another  track;   the  next  con- 
signed to  Minneapolis;  both  loaded.     The 
automatic  coupler  on  the  Minneapolis  car 
was  out  of  order,  the  pin  lifter  was  missing, 
other  repairs  were  needed,  and  there  was 
evidence  that  it  had  been  marked  for  re- 
pairs and  was  to  be  switched  to  the  repair 
track  before  going  further.    In  the  switch- 
ing operation  the  plaintiff,  being  unable  to 
uncouple  the  Duluth  car  from  the  side  where 
the  pin  lifter  was  missing  without  going 
between  the  cars,  did  so  while  the  cars  were 
g  moving,   and   was   badly   hurt.     The   jury 
•  was  instructed  that*  If  the  injuries  "were 
due  directly  to  the  absence  and  imperfect 
working  condition  of  the  coupler  in  ques- 
tion'' the  defendant  would  be  liable.     The 
plaintiff  got  a  verdict  and  judgment  was  or- 
dered for  $30,000,  which  order  was  affirmed 
by  the  supreme  court  of  the  state.     128 
Minn.  283,  160  N.  W.  922. 

The  defendant  argues  that  the  ear  had 
been  withdrawn  from  interstate  commerce, 
and  that  therefore  the  act  of  March  2,  1893, 
chap.  396,  §  2,  27  Stat,  at  L.  631,  Comp. 
Stat.  1913,  §  8606,  does  not  apply;  that  if  it 
does  apply,  the  defendant  was  required 
by  that  act  and  the  supplementary  act  of 
April  14,  1010,  chap.  160,  36  Stat,  at  L. 
298,  Comp.  Stat.  1913,  §  8617,  to  remove 
the  ear  for  repairs,  and  that  its  effort  to 
comply  with  the  statutes  could  not  consti- 
tute a  tort;  and  that  the  plaintiff  was  a  per- 
ion  intrusted  by  it  with  the  details  of  the  ^ 


removal,  and  could  not  make  it  responsible 
for  the  mode  in  which  its  duty  was  carried 
out;  that  he  might  have  detached  the  car 
while  it  was  at  rest.  But  we  are  of  opinion 
that  the  argument  cannot  prevail. 

The  car  was  loaded  and  in  fact  was  car- 
ried to  Minneapolis  the  next  day.     It  had 
not  been  withdrawn  from  interstate  com- 
merce, but  merely  subjected  to  a  delay  in 
carrying  it  to  its  destination.    At  the  mo- 
ment of  the  accident  it  was  accessory  to 
switching  the  Duluth  car.    It  does  not  seem 
to  us  to  need  extended  argument  to  show 
that  the  ear  still  was  subject  to  the  act  of 
Congress,    Delk  v.  St.  Louis  A  S.  F.  R.  Co. 
220  U.  S    680,  66  L.  ed.  690,  31  Sup.  Ct. 
Rep.  017     As  the  safety  appliance  act  gov> 
erned  the  case,  it  imposed  an  absolute  lia> 
bility  upon  the  carrier.    St.  Louis,  I.  M.  4 
S.  R.  Co.  V.  Taylor,  210  U.  S.  281,  62  L.  ed. 
1061,  28  Sup.  Ct.  Rep.  616,  21  Am.  Neg.  Rep. 
464;    Chicago,   B.   &   Q.   R.   Co.   v.   United 
Stotes,  220  U.   S.  669,   66  L.  ed.   682,  81 
Sup.  Ct.  Rep.  612.    The  supplementary  act 
of  April  14,  1910,  chap.  160,  §  4,  36  SUt. 
at  L.  299,  Comp.   Stat.   1913,   §  8621,  re- 
lieves the  carrier  from  the  statutory  penal- 
ties while  the  car  is  being  hauled  to  the 
nearest  available  point  where  it  can  be  re- 
paired, but  expressly  provides  that  it  shall 
not  be  construed  to  relieve  from  liability^ 
for  injury  to  an  employee  in  connection  with  g 
the  hauling  of  the  car.    Th«*next  section  re-* 
cites  that  under  {  4  the  movement  of  a  car 
with    defective    equipment    may    be    made 
within   the   limits   there   specified   without 
incurring  the  penalties,  "but  shall   in  all 
other  respects  be  unlawful."     Whether  or 
not  the  absolute  liability  created  by  the  earl- 
ier act  extended  to  the  present  case,  and  wc 
are  far  from  implying  that  it  did  not,  the 
act  of  1910  imports,  with  unmistakable  itera- 
tion, that  the  liability  exists.     Under  the 
instructions  of  the  court  the  jury  must  have 
found  that  the  defect  was  the  proximate 
cause  of  the  injury,  as  that  was  made  a 
condition  of  the  plaintiff's  right  to  recover. 
If  so,  the  fact  that  the  plaintiff's  conduct 
contributed  to  the  result  was  not  a  defense. 
Act  of  April  22,  1908,  chap.  149,  §§  3,  4, 
36  Stat,  at  L.  66,  66,  Comp.  Stat.  1913,  §§ 
8657,   8669,   8660.     Grand  Trunk   Western 
R.  Co.  V.  Lindsay,  233  U.  S.  42,  68  L.  ed. 
838,  34  Sup.  Ct.  Rep.  681,  Ann.  Cas.  1914C^ 
168.    In  view  of  the  statutes,  it  is  unneces- 
sary to  consider  the  limits  to  the  plaintiff's 
authority  by  his  instructions  from  above. 
In  any  view  of  the  evidence  he  was  not 
withdrawn  from  the  protection  of  the  acts* 
Judgment  affirmed 
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BEAUItEGARD  MAGDALENE  KOEN- 
NECKK,  aa  Administratrix  of  the  Es- 
tate of  J.  T.  KOENNEGKE,  Deceased. 

CoNsnnrnoNAL  Law  ^=»314r-^uE  Pro- 
cess OF  Law— Pbocedube  —  Refusing 
Continuance. 

1.  Requiring  the  trial  of  an  action  for 
the  death  of  an  interstate  railway  employee 
to  proceed  after  allowing  an  amendment  to 
the  complaint,  which  already  contained  an 
allegation  of  dependency,  so  as  specifically 
to  bring  the  case  within  the  Federal  employ- 
era'  liability  act  of  April  22,  1908  (35  Stat. 
at  L.  65,  chap.  149,  Comp.  SUt.  1913, 
§  8657),  is  not  such  an  abuse  of  discretion 
as  amounts  to  a  denial  of  the  due  process 
of  law  guaranteed  by  U.  S.  Const.,  14th 
Amend.,  where  defendant's  counsel  was  not 
willing  to  say  that  he  was  taken  by  sur- 
prise, although  stating  that  he  was  not  pre- 
pared on  the  question  of  dependency. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  |  a34;    Dec.  Dig.  «=s>314.] 
OOMMEBCB  ^=»27 -- Emplotbbs'  Liabilitt 
—When  Servant  is  "Emplotbd  in  In- 
TEBSTAix  Commerce." 

2.  A  railway  employee  injured  while 
acting  as  switchman  was  employed  in  in- 
terstate commerce  within  the  meaning  of 
the  Federal  employers'  liability  aet  of  April 
22,  1908  (35  Stat,  at  L.  65,  chap.  149,  Comp. 
Stat.  1913,  S  8657),  where  he  was  engaged 
at  the  time  in  distributing  the  cars  from  an 
interstate  train,  and  clearing  the  track  for 
another  interstate  train. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  I  25;    Dec  Dig.  ^s>27.] 

Master  and  Servant  ^=»286,  28&— Tak- 
ing Case  from  Jubt  —  Negligence— 
Assumption  of  Bisk. 

3.  An  action  against  a  railway  com- 
pany for  the  death  of  a  switchman  in  Its 
^ard  could  not  have  been  taken  from  the 
jury  on  the  ground  either  that  there  was  no 
negligence,  or  that  the  deceased  assumed 
the  risk,  where  the  jury  might  have  found 
that  he  was  killed  by  a  train  which  had 
just  come  in  and  was  backing  into  the 
yard,  that  the  movement  was  not  a  yard 
movement,  that  it  was  on  the  main  track, 
and  that  there  was  no  lookout  on  the  end  of 
the  train,  and  no  warning  of  its  approach. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1001.  1006,  1008,  1010-1015, 
1017-10S3.  1036-1042,  1044.  1046-1060,  1068-1088;  Dec. 
Dig.  «=»286,  288.J 

[No    491.] 

Argued  November  30,   1915.     Decided   De- 
cember  13,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  for  Richland  Coun- 
ty, in  that  state,  in  favor  of  plaintiff  in  aa 
action  for  death.    Affirmed. 
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See  same  case  below«  101  S.  C.  86.  85  S. 
E.  374. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jo  Berry  S.  Lylcs  for  plaintiff  in 
error. 

Messrs.  Frank  G.  Tompkins,  C.  8. 
Monte  ith,  and  W.  H.  Cobb  for  defendant  in 
error. 


*Mr.  Justice  Holmes  delivered  the  opin-? 
ion  of  the  court: 

This  is  an  action  brought  by  the  defendant 
in  error  for  causing  the  death  of  her  intes- 
tate, J.  T.  Koennecke.  That  latter  was  run 
over  by  a  train  of  the  plaintiff  in  error  (the 
defendant)    while  acting  as  switchman  in 
the  defendant's  yard  at  Cayce,  South  Caro- 
lina.   The  declaration  alleged  reckless  neg- 
ligence, and  set  out  that  the  wife  and  four 
children  named  were  the  only  heirs  and  dis- 
tributees of  the  deceased,  that  they  were 
dependent  upon  him  for  support,  and  that 
they  had  suffered  damage  to  the  amount  of 
$75,000.    There  was  a  statute  in  South  Car« 
olina  similar  to  Lord  Campbell's  act  and 
allowing   exemplary   damages   in   the   case 
alleged.     In  view  of  testimony  brought  out^ 
on  cross-examination  of  the  plaintiff's  wit-Jo 
nesses  the  plaintiff*asked  leave  to  amend  so  * 
as  specifically  to  bring  the  case  under  the 
employers'    liability    act    of    Congress,    of 
April  22,  1908,  chap.  149,  35  Stat,  at  L.  65, 
Comp.  Stat.  1913,  §  8G57,  the  declaration 
as  it  stood  not  disclosing  in  terms  under 
which  statute  the  action  was  brought.     If 
it  were  read  as  manifestly  demanding  exem- 
plary damages,  that  would  point  to  the  state 
law,  but  the  allegation  of  dependence  waa 
relevant  only  under  the  act  of   Congress. 
The  amendment  was  allowed  over  a  denial 
of  the  power  of  the  court  to  allow  it,  which, 
however,  is  not  argued  here.     Central  Ver- 
mont R.  Co.  V.  White,  238  U.  S.  607,  69  L. 
ed.  1433,  35  Sup.  Ct.  Rep.  865;   Missouri, 
K.  &  T.  R.  Co.  V.  Wulf,  226  U.  S.  670,  676, 
67  L.  ed.  366,  363,  33  Sup.  Ct.  Rep.  135, 
Ann.  Cas.  1914B,  134.    The  defendant  then 
objected  to  the  trial  going  on.    The  court 
left  it  to  the  counsel  to  say  whether  he  was 
taken  by  surprise,  and,  the  counsel  not  being 
willing  to  say  so,  although  saying  that  he 
was   not  prepared  on   the  question  of  de- 
pendency, ordered  the  trial  to  proceed.     It 
was  alleged  as  an  error  that  the  requirement 
was  contrary  to  the  14th  Amendment.    The 
other  errors  alleged  concerned  the  sufficiency 
of  the  evidence  said  to  bring  the  case  with- 
in the  act  of  Congress  and  also  the  evidence 
touching  the  questions  of  negligence  and  as- 
sumption of  risk.    The  plaintiff  got  a  ver- 
dict for  $22,600,  and  the  supreme  court  of 
the  state  sustained  the  Judgment.    101  £L  G. 
S6,  85  S.  E.  374. 
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There  is  nothing  to  show  that  the  trial 
court  exceeded  its  discretionary  power  in 
allowing  the  trial  to  go  on, — still  less  that 
there  was  such  an  arbitrary  requirement  as 
to  amount  to  a  denial  of  due  process  of  law 
within  the  14th  Amendment.  The  court  well 
may  have  considered  that  the  defendant  was 
endeavoring  to  get  a  technical  advantage, 
as  it  had  a  right  to,  but  that  it  would 
suffer  no  wrong.  The  cause  of  action  arose 
under  a  different  law  by  the  amendment, 
but  the  facts  constituting  the  tort  were 
the  same,  whichever  law  gave  them  that  ef- 
fect, and  the  court  was  warranted  in  think- 
ing  that  on  the  matter  of  dependency  there 

tt  was  no  surprise. 

?  •Next  it  is  urged  that  there  was  no  evi- 
dence that  the  deceased  was  employed  in 
interstate  commerce.  Upon  such  matters, 
aa  upon  questions  of  negligence  and  the  like, 
brought  here  only  because  arising  in  actions 
on  the  statute,  and  involving  no  new  prin- 
ciple, we  confine  ourselves  to  a  summary 
statement  of  results.  The  deceased  was  en- 
gaged in  distributing  the  cars  from  an  in- 
terstate train  and  clearing  the  track  for 
another  interstate  train.  We  see  no  ground 
for  dispute  upon  this  point.  Illinois  0.  R. 
Co.  T.  Behrens,  233  U.  S.  473,  478,  68  L.  ed. 
1051,  1055,  34  Sup.  Ct.  Rep.  646,  Ann.  Gas. 
1914C,  163.  The  suggestion  that,  the  train 
that  had  come  in  being  a  local  train,  it 
might  have  dropped  all  the  cars  that  came 
from  outside  the  state  and  taken  up  others, 
appears  to  us  to  present  too  remote  a  pos- 
sibility to  warrant  withdrawing  the  case 
from  the  jury.  See  New  York  C.  k  H.  R. 
R.  Co.  T.  Carr,  238  U.  S.  260,  59  L.  ed.  1298, 
86  Sup.  Ct.  Rep.  780. 

We  see  equally  little  ground  for  the  con- 
tention that  there  was  no  evidence  of  neg- 
ligence. It  at  least  might  have  been  found 
that  Koennecke  was  killed  by  a  train  that 
had  just  come  in  and  was  backing  into  the 
yard,  that  the  movement  was  not  a  yard 
movement,  that  it  was  on  the  main  track, 
and  that  there  was  no  lookout  on  the  end 
of  the  train  and  no  warning  of  its  ap- 
proach. In  short,  the  jury  might  have 
foimd  that  the  case  was  not  that  of  an  in- 
jury done  by  a  switching  engine  known  to 
be  engaged  upon  its  ordinary  business  in  a 
yard,  like  Aerkfetz  ▼.  Humphreys,  145  U. 
6.  418,  36  L.  ed.  758,  12  Sup.  Ct.  Rep.  835, 
but  one  where  the  rules  of  the  company  and 
reasonable  care  required  a  lookout  to  be 
kept.  It  seems  to  us  that  it  would  have 
been  impossible  to  take  the  case  from  the 
jury  on  the  ground  either  that  there  was  no 
n^ligence  or  that  the  deceased  assumed  the 
risk.  Upon  a  consideration  of  all  the  ob- 
jections urged  by  the  plaintiff  in  error  in 
its   argument   and   in   its   briefs,   we   are 


of  opinion  that  the  judgment  should  be  af- 
firmed. 
Judgment    affirmed. 

(239  U.  ».  330) 

TEXAS     &    PACIFIC     RAILWAY    COM- 
PA:NY,  Plff.  in  Err., 

V. 

J.  T.  BIGGER  et  al. 

CouBTs  ^=>382— Error  to  Oircutt  Coubt' 
OF  Appeals— Dismissal  on  Motion. 

1.  A  writ  of  error  to  the  circuit  court 
of  appeals  in  a  suit  against  a  Federal  cor- 
poration which  had  removed  the  case  from 
a  state  court  to  a  Federal  district  court 
will  not  be  dismissed  where  the  questions 
raised  by  such  writ  of  error  are  not  frivo- 
lous. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  9S  1019.  1020;    Dec.  Dig.  ^=9382.] 

Removal  of  Causes  «=s>112  ~  Jurisdic- 
tion OF  JStatb  Court— Waiver. 

2.  The  defendant,  in  a  suit  removed  by 
it  from  a  state  court  to  a  Federal  district 
court,  may  not  raise  the  question  of  the 
state  court's  jurisdiction  by  an  amended 
answer  filed  in  the  Federal  court,  where  the 
petition  for  removal  contained  no  reservi^ 
tion  of  a  question  of  such  jurisdiction,  and 
where,  after  the  case  reached  the  Federal 
court,  there  were  pleadings  to  the  merits 
and  other  action  submitting  to  the  juria- 
diction. 

[Ed.   Note.— For  other  cases,   see  Removal  of 
Causes,  Cent  Dig.  6  238;    Dec  Dig.  ^=9112.] 

Carriers  ^=»27S— Death  of  Passenger- 
Question  FOR  Jury  —  Knowledge  of 
Passenger. 

3.  Whether  or  not  a  passenger  for  a 
station  beyond  the  carrier's  line  should  have 
known  that  there  was  a  through  coach  at- 
tached to  the  train  is  a  question  for  the 
jury,  in  an  action  against  such  carrier  for 
the  passenger's  death,  alleged  to  have  been 
caused  by  exposure  to  a  storm  when  trana- 
ferring  at  the  junction  point. 

[Ed.  Note.— For  ether  cases,  see  Carriers^  Cent. 
Dig.  II  1080,  1081;    Dec.  Dig.  ^=9278.] 

Carriers  ^=»209— Oonnbctinq  Carriers 
—  Duty  'to  Passenger  at  Junction 
Point. 

4.  A  carrier  which  has  accepted  a  pas- 
senger for  a  destination  beyond  its  own  lina 
does  not  discharge  its  duty  by  delivering  him 
at  the  junction  point  during  a  heavy  rain, 
with  no  other  other  shelter  than  that  af- 
forded by  a  "switch  shanty,"  where  he 
could  have  reached  a  through  coach  at- 
tached to  the  train  by  merely  passing 
through  other  cars  had  he  been  informed 
that  there  was  such  a  coach. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  U  1060-1063 ;    Dec.  Dig.  <g=^269.] 

Carriers  «=»270— Connectinq  Carriers 
—Measure  of  Care  Toward  Passenger 
AT  Junction  Point. 

5.  A  connecting  carrier  owes  the  same 
degree  of  care  towards  a  through  passenger 
who  has  alighted  from  a  train  at  a  junc- 
tion point  to  change  cars  tliat  it  is  bound 
to  observe  in  his  transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers^  Cent 
Dig.  H  1064-1066:    Dec  Dig.  ^=9270.] 
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Appbal  and  Ebhob  ^s»10M  --  In0TBUC- 

TION&— PbSJUDICB. 

6.  The  jury  in  an  action  against  a  car- 
rier for  the  deatli  of  a  passenger  could  not 
have  been  embarrassed  by  the  court's  in- 
structions as  to  the  degree  of  care  which  the 
carrier  owed  to  the  passenger  under  the 
circumstances,  where,  if  the  testimony  for 
the  plaintiff  was  true,  the  carrier  did  not 
observe  even  ordinary  care,  and  if  that  for 
defendant  was  true,  the  company  was  not 
liable,  and  the  jury  was  so  instructed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Gent.  Dig.  ii  4219.  4221-42M;  Dec.  Dls. 
^s»10«4.] 

[No.   342.] 

€ubmitted    November    30,    1015.     Decided 
December  13,   1916. 

IN  ERROR  to  the  United  SUtes  arcuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  District  Court  for  the 
Western  District  of  Texas  in  favor  of  plain- 
tiff in  an  action  against  a  carrier  for  the 
death  of  a  passenger.    Affirmed. 

See  same  case  below,  133  C.  C.  A.  d73» 
218  Fed.  090. 
The  facts  are  stated  in  the  opinion. 
Messrs.  George  Thompson  and  T.  D. 
Oobbs  for  plaintiff  in  error. 
Messrs.  H.  O.  Carter  and  Perry  J.  liew- 
^  to  for  defendants  in  error. 
to 

?    *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Action  for  personal  injuries,  brought  by 
J.  T.  Bigger  against  plaintiff  in  error  and 
tha  International  ft  Great  Northern  Rail- 
way Company  and  the  St.  Louis,  Iron  Moun- 
tain, &  Southern  Railway  Company  in  the 
atate  district  court  of  Bexar  county,  Texas. 
The  case  made  by  Bigger's  pleading  was 
this: 

Bigger  was  a  passenger  upon  the  Texas 
4  Pacific  Railway  Company's  train  on  a 
ticket  from  San  Antonio,  Texas,  to  Owens- 
boro,  Kentucky,  and  return,  having  pur- 
chased the  ticket  from  the  International  k 
Great  Northern  Railway  Company,  at  San 
Antonio,  Texas.  A  partnership  was  alleged 
between  the  companies. 
^  Bigger  was  returning  from  Owensboro  to 
^  San  Antonio,  and  was  compelled  and  re- 
♦  quired  to  leave  the  train  at*Longview  dur- 
ing a  very  severe  downpour  of  rain  at  a 
place  where  there  was  no  protection.  His 
clothes  became  thoroughly  drenched  with 
rain,  and  he  was  required  to  ride  in  them 
so  drenched  until  he  reached  San  Antonio 
at  about  10  o'clock  at  night.  As  a  result 
of  such  exposure  and  wetting  he  became 
seriously  ill. 

At  the  time  the  Texas  &  Pacific  reached 
the  station  at  Longview  there  was  In  the 


train  a  car  destined  to  San  Antonio,  on  tha 
line  of  the  International  &  Great  Northern 
Railway,  of  which  the  employees  of  tha 
Texas  k  Pacific  knew,  but  they  neglected  to 
inform  Bigger  of  the  fact  and  give  him  an 
opportunity  to  transfer  to  such  car. 

It  was  charged  in  his  complaint  that  such 
facts  constituted  negligence  on  the  part  of 
the  company  and  its  employees. 

In  accordance  with  a  petition  by  the  Texas 
k  Pacific  Company  the  case  was  removed  to 
the  United  States  district  court  for  tha 
western  district  of  Texas.  There  an  amend- 
ed petition  or  complaint  was  filed,  suggest- 
ing Bigger's  death,  and  his  wife  and  aix 
children  were  made  parties  plaintiff. 

The  St.  Louis,  Iron  Mountain,  k  Southern 
Railway  Company  filed  a  separate  demurrer 
and  answer. 

The  International  k  Great  Northern  Rail- 
way Company  and  the  Texas  k  Pacific  Rail- 
way Company  joined  in  a  general  demurrer 
and  in  an  answer  to  the  merits.  Subse- 
quently both  of  the  latter  companies  were 
given  leave  to  amend  and  availed  themselves 
of  it.  The  answer  of  the  Texas  k  Paeifio 
Railway  Company  contained  a  general  de- 
murrer, a  general  denial  of  the  allegations, 
and  set  up  special  matters  in  defense.  It 
contained  no  plea  or  exception  to  the  juris- 
diction in  the  court,  state  or  Federal. 

The  case  was  continued  and  set  for  trial 
upon  motion  of  defendants,  and  the  Texas 
k  Pacific  Railway  Company  then  filed  a 
second  amended  answer,  in  which  it  set 
up  that  it  was  incorporated  under  an  act  g 
of  Congress,  had^  its  domicil  in  Dallas,* 
Texas,  that  no  part  of  its  road  was  in 
Bexar  county,  and  therefore  the  action  was 
improperly  brought  in  the  latter  county, 
and  the  court  was  without  jurisdiction  to 
try  it,  it  being  "one  arising  under  and  in- 
volving damages  for  personal  injury."  In- 
sufficiency of  the  petition  in  law  was  also 
alleged  and  that  the  petition  showed  on  its 
face  that  the  company  was  a  common  car- 
rier without  any  elements  of  partnership 
existing  between  it  and  the  other  defend- 
ants. The  answer  also  contained  general 
denials  of  the  allegations  of  the  petition, 
and  averred  besides  that  Bigger  had  ample 
opportunity  to  transfer  from  one  coach  to 
another,  and  that  had  he  used  ordinary 
care  he  would  have  got  into  the  proper 
coach  either  when  he  first  boarded  the  train 
or  at  some  time  during  passage.  That  the 
railway  company  complied  with  its  duty 
when  it  safely  transported  Bigger  to  Long- 
view,  and  at  that  station  its  relation  to 
him,  so  far  as  he  was  a  passenger,  termi- 
nated, as  he  was  entitled  to  ride  to  such 
point  and  no  farther. 

That  it  stopped  its  train  at  the  usual 
place,  and  the  station  building  and  shelter 
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from  rain  was  In  doM  proximity  to  such 
point.  That  other  passengers  alighted  and 
proceeded  to  such  station  building,  that 
there  was  no  reason  why  Bigger  should  not 
have  done  so,  and  that  his  exposure  was  due 
to  his  own  negligence. 

That  his  ill  health  and  subsequent  death 
were  not  caused  by  nor  were  they  the  re- 
salt  of  any  negligence  of  the  company,  but 
that  he  was  in  an  extremely  poor  state  of 
health,  having  been  the  victim  for  a  long 
time  of  a  tubercular  infection  which  had  so 
far  progressed  that  he  had  been  compelled 
to  give  up  his  work  and  return  to  San  An- 
tonio, with  hope  practically  abandoned,  and 
that  his  death  was  the  proximate  and  direct 
result  of  such  infection. 
^  Upon  the  issues  thus  joined  the  case  was 
JO  tried  to  a  jury.  The  court  directed  a  ver- 
•  diet  for  all  of  the  companies* except  the 
Texas  &  Pacific,  against  which  company  a 
verdict  was  returned  in  the  aggregate 
amount  of  $15,260,  the  amounts  awarded 
to  the  wife  and  children  being  respectively 
■pecifled.  Judgment  was  entered  accordingly 
and  affirmed  by  the  circuit  court  of  appeals. 

A  motion  is  made  to  dismiss  or,  alter- 
natively, to  affirm. 

The  motion  to  dismiss  is  overruled.  The 
railway  company  is  a  Federal  corporation 
and  the  questions  raised  are  not  frivolous.  ^ 
We  pass,  therefore,  to  the  merits. 

The  questions  of  fact  must  be  considered 
as  detejrmined  against  the  company  by  the 
verdict  of  the  jury;  that  is,  that  Bigger 
was  required  to  get  off  the  train  at  Long- 
view  in  a  drenching  rain,  that  the  accom- 
modations there  were  insufficient  for  the 
protection  of  passengers,  that  he  could  have 
been  transferred  to  a  coach  attached  to  the 
train,  but  was  not,  nor  was  he  told  of  it, 
and  that  the  exposure  resulted  in  his  death. 
And,  further,  the  verdict  is  conclusive  as 
to  the  condition  of  his  health  and  as  to  the 
expectancy  from  his  life. 

Our  consideration,  therefore,  must  be  con- 
fined to  the  questions  of  law  arising  on  giv- 
ing or  refusing  instructions,  or  on  some 
other  ruling  of  the  court.  There  is  such 
other  ruling.  The  company  in  its  second 
amended  answer  in  the  district  court  ex- 
cepted to  plaintiff's  petition  on  the  ground 
that  it  showed  on  its  face  that  the  suit  was 
improperly  brought  in  Bexar  county.  The 
exception    was   overruled   and   this   is   as- 


iThis  case  was  pending  in  this  court  be- 
fore and  at  the  time  of  the  passage  of  the 
act  of  January  28,  1916,  38  Stat,  at  L.  804, 
chap.  22,  S§  5  and  0,  which  takes  away  from 
courts  of  the  Uniteid  States  jurisdiction  in 
suits  by  or  against  any  railroad  company 
on  the  ground  that  such  company  was  in- 
corporated under  an  act  of  Congress.  The 
aet  excepts  actions  or  suits  pending  at  the 
time  of  the  passage  of  the  act. 
36  S.  C— 9. 


signed  as  error.     It  was  not  error.     Ths 
petition  for  removal  contained  no  reserva- 
tion of  a  question  of  the  jurisdiction  of  ths 
state    court,    and   aiter   the   ease    reached  ms 
the  district  court  there  were  pleadings  to  theJJ 
merits  and  other  action  submitting  to  the* 
juiisdictioD.    Texas  k  P.  R.  Co.  v.  HiU,  237 
U.  S.  208,  59  L.  ed.  918,  35  Sup.  Ct  Rep. 
576. 

There  is  the  general  contention  that  a 
verdict  should  have  been  directed  for  ths 
company.  The  contention  involves  ths 
whole  case,  and  facts  and  law  are  so  inter* 
mingled  as  to  make  the  latter  inseparably 
dependent  upon  the  former.  For  instance, 
it  is  urged  that  Bigger  did  not  exerciss 
eare  when  he  boarded  the  train  at  Littls 
Rock.  He  could  have  known,  it  is  said, 
that  there  was  an  International  k  Qreat 
Northern  coach  attached  to  the  train,  and 
that  he  should  have  heard  the  announce- 
ment to  passengers  to  transfer  to  thai 
coach ;  and  ''should  at  some  time  during  ths 
route  have  looked  and  listened."  The  an- 
nouncement is  disputed,  and  whether  hs 
should  have  known  of  the  International  k 
Great  Northern  coach  was  for  the  jury  to 
decide. 

There  is  testimony  to  the  effect  that  Big^ 
ger  was  required  to  get  out  at  Longview 
during  a  rain  of  such  severity  as  to  amount 
to  a  cloud-burst,  and  which  had  covered  the 
ground  with  water.  Against  this,  it  is  said 
that  where  he  descended  from  the  train  was 
a  suitable  place  to  walk,  and  that  there 
were  sheds  and  depots  and  other  buildings 
near  at  hand  to  protect  him  from  the  rain. 
And  it  is  urged  that  he  should  not  have 
continued  his  journey  in  wet  clothes;  that 
he  could  have  changed  clothes  at  a  hotel  in 
Longview  or  sought  the  accommodations 
of  a  Pullman  sleeper.  Finally  it  is  said  that 
the  Texas  k  Pacific  owed  him  no  further 
duty  when  he  left  its  train.  The  lattex  con- 
tention can  be  immediately  rejected.  Ths 
company  accepted  him  as  a  passenger  for  a 
destination  beyond  Longview,  and  its  duty 
was  not  discharged  by  delivering  him  to  a 
storm,  protected  from  its  inclemency  only 
by  the  shelter  afforded  by  a  "switch  shanty," 
so-called  by  an  employee  of  the  road.  We 
may  remark  that  to  that  shanty  a  lady 
passenger  was  also  conducted  by  the  porter^ 
of  the  train,  he  apparently  not  having  g 
knowledge  of  the  existence* of  other  build-* 
ings  which  the  company  alleged  were  avail- 
able to  Bigger.  The  lady  testified  that  the 
water  was  ''3  inches  deep  on  the  ground" 
and  came  to  her  ankles,  and  that  "it  was 
raining  just  like  a  cloud-burst."  Nor  was 
it  a  condition  suddenly  occurring.  It 
rained  before  the  train  reached  Longview* 
"and  the  tracks  looked,"  the  witness  said* 
"like  they  were  covered  with  water."    And. 
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we  may  wiy,  mm  indicating  the  severity  of 
the  storm,  tiie  train  was  compelled  to  re- 
turn to  Longview  on  account  of  ivashouts. 
Such  conditions  of  discomfort  and  peril  to 
health  she.  Bigger,  and,  it  appears,  two 
other  passengers,  were  required  to  pass  to 
and  endure  in  order  to  take  a  car  which 
was  attached  to  the  train  and  which  could 
have  been  reached  by  merely  passing 
through  other  cars.  And  these  were  the 
conditions  a  jury  had  the  right  to  believe 
existed,  although  there  was  contradiction 
of  them.  The  other  contentions  involved 
considerations  for  the  judgment  of  the  jury. 
There  is  an  objection  to  the  charge  of  the 
court  that  it  gave  too  much  emphasis  to  the 
duty  of  the  company,  and  not  enough  to 
the  duty  of  Bigger  as  a  passenger.  The  ob- 
jection involves  the  charge  as  a  whole,  and, 
as  it  would  be  inconvenient  to  quote  it,  we 
simply  say  that  the  objection  is  not  justi- 
fied. The  court  expressed  the  elements  of 
liability  of  the  company,  and  it  expressed 
B3  well  the  conditions  of  recovery  on  the 
part  of  plaintiffs,  and  it  is  hypercritical  to 
aay  that  the  emphasis  was  more  on  one  than 
on  the  other,  as  presently  will  be  shown. 

The  most  important  contention  of  the 
company  is  based  on  the  charge  of  the 
court  as  to  the  degree  of  care  required  of  the 
company.  The  court  said  that  if  Bigger's 
^illness  and  subsequent  death  did  not  result 
directly  from  the  negligence  of  the  defend- 
ant, they  [plaintiffs]  would  not  be  entitled 
to  recover."  And,  it  was  added,  "What, 
then,  is  negligence?  It  is  the  failure  to 
I,  do  what  a  reasonable  person  would  ordi- 
M  narily  have  done  under  the  circumstances 
•  of*  the  situation,  or  the  doing  what  such 
person,  under  the  existing  circumstances, 
would  not  have  done.  The  essence  of  the 
fault  may  lie  in  omission  or  in  commission. 
The  duty  is  dictated  and  measured  by  the 
exigencies  of  the  occasion." 

The  court  recited  the  evidence  and  the 
contentions  of  the  parties,  and  said  that  it 
was  the  duty  of  the  company  "to  provide 
adequate  and  safe  accommodations  for  pas- 
sengers where  they  could  alight  to  change 
cars  and  where  they  could  be  protected." 
And,  further,  that  if  this  was  done  the  com- 
pany had  fulfilled  its  duty  and  no  recov- 
ery could  be  had  against  it.  If  it  had  not 
done  so,  and,  "if  the  employees  of  the  de- 
fendant required  the  deceased  to  get  off  the 
train  in  a  severe  rain,  and  his  illness  re- 
sulted therefrom  without  any  fault  or  neg- 
ligence on  his  part,  the  plaintiffs  would  be 
entitled  to  recover."  And  it  was  said :  "In 
this  connection  you  are  further  instructed 
that  the  deceased  was  required  to  look  out 
for  his  own  comfort  and  safety;  and  if  he 
was  in  any  respect  guilty  of  negligence  con- 
tributing to  his  illness  and  death,  then  no 


recovery  can  be  had  by  the  plaintiffs  in  this 
proceeding." 

The  court,  at  the  request  of  the  company, 
further  instructed  the  jury  that  if  Bigger, 
at  the  time  he  entered  the  car,  was  sick  with 
lung  trouble,  and  knew  thore  were  chances 
of  injury  by  exposure,  and  he  neglected  to 
use  ordinary  care  and  prudence  to  protect 
himself  against  any  contingency  which 
might  arise  during  the  journey,  and  if  he 
changed  cars  when,  by  the  use  of  ordinary 
care,  he  could  have  avoided  doing  so,  or  if 
there  was  a  safer  way  for  him  to  have  gone, 
which  he  might  have  ascertained  by  ordi- 
nary care,  the  company  would  not  be  re- 
sponsible for  the  injury  which  resulted,  if 
any  resulted.  And,  further,  that  "all  these 
facts  and  circumstances  in  connection  with 
his  [Bigger's]  condition"  should  be  consid- 
ered in  determining  "whether  or  not  he 
used  that  ordinary  care  and  prudence  which  x 
an  ordinarily  prudent  person  would  have^ 
exercised*under  similar  circumstances."  To* 
these  instructions  there  was  no  objection 
except  to  that  part  which  extended  the  duty 
of  the  company  to  the  protection  of  pas- 
sengers after  they  had  alighted  from  the 
train. 

But  the  court  instructed  the  jury,  at  the 
request  of  plaintiffs,  that  the  railway  com- 
pany "owed  its  passengers  the  duty  to  exer- 
cise that  high  degree  of  care  that  would  be 
exercised  by  every  prudent  person  under 
the  same  or  similar  circumstances,  and  a 
failure  to  exercise  such  degree  of  care  would 
be  negligence."  This  instruction  is  at- 
tacked as  error  only  because  it  imposed  a 
high  degree  of  care  on  the  company  after 
Bigger  had  left  the  train  "and  was  there- 
fore in  a  position  to  use  care  in  taking 
care  of  himself."  The  ground  of  the  ob- 
jection seems  to  be  that  the  duty  of  the 
company  ceased  upon  the  arrival  of  its 
train  at  Longview.  To  this,  as  we  have 
already  said,  we  cannot  assent.  The  same 
care  was  necessary  to  be  observed  for  Big- 
ger's protection  at  that  place,  under  the 
circumstances  presented  by  the  record,  as 
was  necessary  to  be  observed  in  his  trans- 
portation, and  the  charge  of  the  court  cor- 
rectly expressed  it.  Pennsylvania  Co.  v. 
Roy,  102  U.  S.  451,  26  L.  ed.  141,  10  Am. 
Neg.  Gas.  693;  Indianapolis  &  St.  L.  R. 
Co.  V.  Horst,  93  U.  S.  291,  23  L.  ed.  898,  7 
Am.  Neg.  Cas.  331. 

But  even  if  the  railway  company  could 
plead  a  lesser  degree  of  care  than  that  de- 
clared to  be  its  duty  in  the  charge  of  the 
court,  it  is  very  disputable  if  error  was  com- 
mitted to  the  prejudice  of  the  company.  Be- 
tween the  plaintiffs'  ground  of  action  and 
the  company's  ground  of  defense  there  was 
a  clear  line  of  distinction.  The  testimony 
of  plaintiffs  was  to  the  effect  that  Bigger 
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wu  oompelled  to  descend  from  the  train  in 
the  midst  of  a  severe  storm  to  the  inade- 
quate protection  of  a  mere  shanty  to  await 
the  car  for  San  Antonio,  such  car  being  at- 
tached to  the  train  he  was  on  and  to  which 
he  could  have  gone  by  simply  passing 
through  other  cars  had  he  been  told  that 
it  was  part  of  the  train.  The  company  as- 
n  serts  that  he  was  told  and  that  he  disre- 
V  garded  the  information.  If  the  latter^was 
true  the  company  was  not  liable,  and  the 
court  so  instructed  the  jury.  If  the  testi- 
mony of  plaintiffs  was  true,  the  company 
did  not  observe  even  ordinary  care;  and 
which  was  the  fact  it  was  for  the  jury  to 
decide,  and  their  judgment  in  deciding  could 
not  have  been  embarrassed  by  a  considera- 
tion of  degrees  of  negligence  or  care. 

The  other  contentions  of  the  company  we 
think  do  not  require  special  conunent.  They 
are  directed  to  the  proposition,  many  times 
repeated,  that  the  company  owed  no  duty 
to  Bigger,  or  else  had  observed  it,  and  that 
Bigger  had  not  used  care  either  in  avoiding 
exposure  or  in  preventing  an  injurious  ef- 
fect from  it.  They  attack  the  sufficiency 
of  the  evidence,  and  assert,  in  effect,  that 
its  conflicts  should  be  resolved  against 
plaintiffs.  The  propositions  of  law  involved 
•re  thoee  which  we  have  considered. 
Judgment  affirmed. 

The  Chief  Justice,  Mr.  Justice  Van  I>e- 
rmnter^  and  Mr.  Justice  McReynolds  dis- 
sent, because  they  are  of  opinion  that  some 
of  the  instructions  complained  of  laid  upon 
the  carrier  a  heavier  duty  than  the  law 
recognizea. 


(S»  U.  8.  SX) 

L.  LAWRENCE  WEBER,  Appt., 

V. 

FREDERICK  S.  FREED,  Deputy  Collector 
of  United  States  Customs  in  Charge  of 
the  Port  of  Newark,  N.  J. 

GOMHBBOB   ^=B>31~Bl9TBT  OW  PBIZB  FiOBT 

Films— Statutes. 

The  contention  that  Congress  exceed- 
ed its  power  under  the  commerce  clause  of 
the  Federal  Constitution  by  enacting  the 
provisions  of  the  act  of  July  31,  1912  (37 
Stat,  at  L.  240,  chap.  263,  Comp.  Stat.  1913, 
f  10,416),  §  1,  making  it  unlawful  to  bring 
into  or  to  cause  to  be  brought  into  the 
United  States  from  abroad,  any  film  or 
other  pictorial  representation  of  any  prize 
fight  which  is  designed  to  be  used,  or  may 
be  used,  for  purposes  of  public  exhibition, 
is  so  obviously  devoid  of  merit  that  a  bill 
which,  on  the  ground  of  the  unconstitution- 
ality of  such  statute,  sought  to  compel  the 
collector  of  customs  to  permit  the  entry  of 


photographic  films  of  a  foreign  prize  fight, 
states  no  cause  of  actioxi,  and  is  properly 
dismissed  by  a  Federal  district  court. 

[Ed.  Note.— For  other  cases,  see  Gommeroe. 
Cent  Dig.  i  24 ;    Dec.  Dig.  ^=>31.] 

[No.  644.] 

Argued  December  1,  1915.    Decided  Decern- 
ber  13,  1915. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  New 
Jersey  to  review  a  decree  dismissing  a  bill 
in  a  suit  to  compel  the  collector  of  customs 
to  permit  the  entry  into  the  United  States 
of  photographic  films  of  a  foreign  prize 
fight.    Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  F.  Spellman  and 
Charles  A.  Towns  for  appellant. 

The  court  declined  to  hear  Assistant  At- 
torney General  Warren  for  appellee.  ^ 

01 

*Mr.   Chief  Justice  White  delivered  tho? 
opinion  of  the  court: 

The  act  of  July  31,  1912  (i  1,  chap.  263, 
37  Stat,  at  L.  240,  Comp.  SUt  1913, 
§  10,416),  makes  it  unlawful  '<to  bring  or 
to  cause  to  be  brought  into  the  United 
States  from  abroad,  any  film  or  other  pic- 
torial representation  of  any  prize  fight  or 
encounter  of  pugilists,  under  whatever 
name,  which  is  designed  to  be  used  or  may 
be  used  for  purposes  of  public  exhibition." 
With  this  provision  in  force,  in  April,  1915, 
the  appellant  brought  to  the  port  of  entry 
of  the  city  of  Newark  in  the  state  of  New 
Jersey  photographic  films  of  a  pugilistic 
encoimter  or  prize  fight  which  had  taken 
place  at  Havana,  and  demanded  of  the  dep- 
uty coUector  of  customs  in  charge  the 
right  to  enter  the  films.  On  refusal  of  the 
official  to  permit  the  entry,  appellant  filed 
his  bill  of  complaint  to  enforce  the  right 
to  enter  by  a  mandatory  injunction  and  by 
other  appropriate  relief  to  accomplish  the 
purpose  in  view.  The  ground  relied  on  for  ^ 
the  relief  was  the  averment  that  the  prohi-  g 
bition  of  the  act  of* Congress  in  question* 
was  repugnant  to  the  Constitution  because, 
in  enacting  the  same,  ''Congress  exceeded 
its  designated  powers  under  the  Constitu- 
tion of  the  United  States,  and  attempted, 
under  the  guise  of  its  powers  under  the 
commerce  clause,  to  exercise  police  power 
expressly  reserved  in  the  states."  The  col- 
lector moved  to  dismiss  on  the  ground  that 
the  bill  stated  no  cause  of  action  because 
the  assailed  provision  of  the  act  of  Con- 
gress was  constitutional,  and  therefore  on 
the  face  of  the  bill  there  was  no  jurisdic- 
tion  to  award  the  relief  sought. 

The  motion  was  sustained  and  a  decree 
of  dismissal  was  renderedt  and  it  is  this 
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deeree  which  it  is  sought  to  reverse  by  the 
appeal  which  is  before  us,  the  propositions 
relied  upon  to  accomplish  that  result  but 
reiterating  in  various  forms  of  statement 
the  contention  as  to  the  repugnancy  to  the 
Constitution  of  the  provision  of  the  act  of 
Congress.  But  in  view  of  the  complete 
power  of  Congress  over  foreign  commerce, 
and  its  authority  to  prohibit  the  intro- 
duction of  foreign  articles  recognized  and 
enforced  by  many  previous  decisions  of  this 
court*  the  contentions  are  so  devoid  of 
merit  as  to  cause  them  to  be  frivolous. 
Buttfield  V.  Stranahan,  192  U.  6.  470,  48 
L.  ed.  626,  24  Sup.  Ct.  Rep.  349;  The  Abby 
Dodge,  223  U.  S.  166,  176,  66  L.  ed.  390, 
393,  32  Sup.  Ct.  Rep.  310;  Brolan  v.  United 
States,  236  U.  S.  216,  69  L.  ed.  644,  36  Sup. 
Ct.  Rep.  286. 

It  is  true  that  it  is  sought  to  take  this 
case  out  of  the  long-recognized  rule  by  the 
proposition  that  it  has  no  application  be- 
cause the  assailed  provision  was  enacted  to 
regulate  the  exhibition  of  photographic 
films  of  prize  fights  in  the  United  States, 
and  hence  it  must  be  treated  not  as  pro- 
hibiting the  introduction  of  the  films,  but 
as  forbidding  the  public  exhibition  of  the 
films  after  they  are  brought  in, — a  subject 
to  which,  it  is  insisted,  the  power  of  Con- 
gress does  not  extend.  But,  aside  from  the 
fictitious  assumption  on  which  the  proposi- 
tion is  based,  it  is  obviously  only  another 
form  of  denying  the  power  of  Congress  to 
c  prohibit,  since  if  the  imaginary  premise 
{§  and  proposition  based  on  it  were  acceded  to, 
•  the  contention*  would  inevitably  result  in 
denying  the  power  in  Congress  to  prohibit 
importation  as  to  every  article  which,  after 
importation,  would  be  subject  to  any  use 
whatever.  Moreover,  the  proposition  plain- 
ly is  wanting  in  merit,  since  it  rests  upon 
the  erroneous  assumption  that  the  motive 
of  Congress  in  exerting  its  plenary  power 
may  be  taken  into  view  for  the  purpose  of 
refusing  to  give  effect  to  such  power  when 
exercised.  Doyle  v.  Continental  Ins.  Co.  94 
U.  S.  635,  641,  24  L.  ed.  148,  161;  McCray 
V.  United  States,  195  U,  S.  27,  63-59,  49 
L.  ed.  78,  94-97,  24  Sup.  Ct  Rep.  769,  1 
Ann.  Cas.  661 ;  Calder  v.  Michigan,  218  U. 
S.  691,  698,  64  L.  ed.  1163, 1167,  31  Sup.  Ct 
Rep.  122. 
Affirmed. 


(23d  u.  S.  459) 

INTER-ISLAND     STEAM     NAVIGATION 
COMPANY,   Limited,  Plff.  in  Err., 

V. 

J.  J.  BYRNE  and  Daniel  KaleikU 

BxEifPTioNs  ^==>3— Seaiien's  Wages— Re- 
peal. 

The    exemption    of    seamen's    wages 
from  attachment,  given  by  the  act  of  June 


7,  1872  (17  Stat  at  L.  262,  chap.  322, 
Comp.  Stat  1913,  §  8287),  §  61,  re-enacted 
as  U.  S.  Rev.  Stat  §  4636,  Comp.  Stat 
1913,  §  8326,  was  repealed  as  to  seamen  en* 
gaged  in  the  coastwise  trade  by  the  pro- 
visions of  the  act  of  June  9,  1874  (18  Stat 
at  L.  64,  chap.  260,  Comp.  Stat  1913,  | 
8291),  that  none  of  the  provisions  of  th» 
earlier  act  "shall  apply  to  sail  or  steam 
vessels  engaged  in  the  coastwise  trade." 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  fiS  2,  3;    Dec.  Dig.  ^=93.] 

[No.  288.] 

Submitted  November  29,  1915.    Decided  De- 
cember 20,  1915. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Honolulu  in  favor  of 
plaintiff  in  a  garnishment  suit     Affirmed. 

See  same  case  below,  22  Haw.  160. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  R.  Hemenway  and  E.  W. 
Sutton  for  plaintiff  in  error. 

Messrs.  Frank  E.  Tliompson  and  John 
W.  Cathcart  for  defendants  in  error. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

Defendant  in  error  Byrne  brought  suit 
against  Kaleiki  in  the  district  court  of  Hon- 
olulu and  served  the  navigation  company 
with  a  garnishee  summons  in  accordance 
with  the  local  statute.  Answering,  the  com* 
pany  set  up  that  Kaleiki  was  hired  direct- 
ly by  it  (not  through  a  shipping  commis- 
sioner) as  a  mate  on  the  "Claudine,"  ply- 
ing only  in  the  interisland  coast  trade,  and 
asked  a  discharge  because  of  the  exemption 
from  attachment  of  seamen's  wages  by  8 
4536,  Revised  Statutes  of  the  United  States 
(Comp.  Stet  1913,  §  8325).  The  trial 
court  held  that  subsequent  legislation  ex-S 
eluded  seamen  engaged  in  such*  coastwise* 
trade  from  the  exemption,  and  rendered 
judgment  against  both  Kaleiki  and  the  com- 
pany. This  action  was  affirmed  by  the  su- 
preme court  of  the  territory  of  Hawaii  (22 
Haw.  160 ) ,  and  the  cause  is  here  upon  writ 
of  error. 

By  a  comprehensive  act  containing  sixty- 
eight  sections,  approved  June  7,  1872,  and 
entitled,  "An  Act  to  Authorize  the  Ap- 
pointment of  Shipping  Commissioners  by  the 
Several  Circuit  Courts  of  the  United  States, 
to  Superintend  the  Shipping  and  Discharge 
of  Seamen  Engaged  in  Merchant  Ships  Be- 
longing to  the  United  States,  and  for  the 
Further  Protection  of  Seamen,"  chap.  322, 
17  Stat  at  L.  262,  Comp.  Stat  1913,  i 
8287.  Congress  prescribed  regulations  con- 
cerning the  employment,  wages,  treatment, 
and  protection  of  seamen.  Section  61  reads 
as  follows:     'That  no  wages  due  or  accru- 
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lag  to  any  Beaman  or  apprentice  shall  be 
•nbjeoi  to  attachment  or  arrestment  from 
any  court;  and  every  payment  of  wages 
to  a  seaman  or  apprentice  shall  be  valid  in 
law,  notwithstanding  any  previous  sale  or 
kssignment  of  such  wages,  or  of  any  attach- 
ment, encumbrance,  or  arrestment  thereon; 
and  no  assignment  or  sale  of  suoh  wages, 
or  of  salvage  made  prior  to  the  accruing 
thereof,  shall  bind  the  party  making  the 
same,  except  such  advanced  securities  as 
are  provided  for  in  this  act."  Without 
material  modification  in  language,  this  be- 
came §  4536  of  the  Revised  Statutes  (Comp. 
Stat.  1913,  i  8325),  enacted  into  law  June 
22,  1874,  with  the  following  limitation — 
§  5601  Comp.  Stat.  1913,  %  10,598): 
"The  enactment  of  the  said  revision  is 
not  to  affect  or  repeal  any  act  of  Con- 
gress passed  since  the  1st  day  of  De- 
cember one  thousand  eight  hundred  and 
seventy-three,  and  all  acts  passed  since  that 
date  are  to  have  full  effect  as  if  passed  aft- 
er the  enactment  of  this  revision,  and  so 
far  as  such  facts  vary  from,  or  conflict  with 
any  provision  contained  in  said  revision, 
they  are  to  have  effect  as  subsequent  stat- 
utes, and  as  repealing  any  portion  of  the 
revision  inconsistent  therewith." 

The  act  of  June  9,  1874,  chap.  260,  18 
^SUt.  at  L.  64,  Comp.  Stat.  1913,  %  8291, 
9  '*in  reference  to  the  operations  of  the  ship- 
7  ping  commissioners'  act,*  approved  June 
seventh,  eighteen  hundred  and  seventy-two," 
provided:  '*That  none  of  the  provisions 
of  an  act  entitled  'An  Act  to  Authorize  the 
Appointment  of  Shipping  Commissioners 
by  the  Several  Circuit  Courts  of  the  United 
States  to  Superintend  the  Shipping  and  Dis- 
charge of  Seamen  Kngaged  in  Merchant 
Ships  Belonging  to  the  United  States,  and 
for  the  Further  Protection  of  Seamen'  shall 
apply  to  sail  or  steam  vessels  engaged  in  the 
•  coastwise  trade,  except  the  coastwise  trade 
between  the  Atlantic  and  Pacific  coasts, 
or  in  the  lake-going  trade  touching  at  for- 
eign ports  or  otherwise,  or  in  the  trade  be- 
tween the  United  States  and  the  British 
North  American  possessions,  or  in  any  case 
.where  the  seamen  are  by  custom  or  agree- 
.ment  entitled  to  participate  in  the  profits 
or  result  of  a  cruise,  or  voyage." 

The  understanding  of  Congress  concern- 
ing the  effect  of  the  repealing  act  of  1874 
is  indicated  by  subsequent  legislation  re- 
ferred to  below. 

Section  2  of  an  act  approved  June  10, 
1886,  chap.  421,  24  Stat,  at  L.  79,  Comp. 
Stat.  1913,  §  8138,  specified  that  "shipping 
commissioners  may  ship  and  discharge 
crews  for  any  vessel  engaged  in  the  coast- 
wise trade  ...  at  the  request  of  the 
master  or  owner  of  such  vessel,"  etc. 

"An  Act  to  Amend  the  Laws  Relative  to 


Shipping  CommissionerB,** -approved  Angusi 
19, 1890,  chap.  801,  26  Stat  at  L.  320,  Comp. 
Stat.  1913,  §  8293,  declared  that  when  a 
crew  is  shipped  by  a  shipping  commissioner 
for  any  American  vessel  in  the  coastwise 
trade,  as  authorized  by  §  2,  act  of  1886 
above^  an  agreement  shall  be  made  with 
each  seaman  in  the  same  manner  as  pro- 
vided by  §§  4511  and  4512,  Rev.  SUt  Comp. 
Stat.  1913,  §S  8300  and  8302  (both  from  the 
act  of  1872 ) ;  and  it  further  provided  that 
other  sections  of  the  Revised  Statutes  (not 
including  §  4536),  also  originally  in  the  act 
of  1872,  shall  extend  to  and  embrace  such 
vessel  to  the  same  extent  aa  if  mentioned 
therein.  ^ 

By  an  act  approved  February  18,  1895,$ 
chap.  97,  28  Stat  at  L.*667,  Comp.  Stal* 
1913,  S  8293,  the  act  of  1890,  supra,  was 
so  amended  as  to  render  applicable  to  sea- 
men in  the  coastwise  trade  when  shipped  by 
a  shipping  commissioner  certain  other  sec- 
tions of  the  Revised  Statutes,  including 
§  4536,  from  the  act  of  1872;  and  it  fur- 
ther provided,  'niut  in  all  other  respects 
such  shipment  of  seamen  and  such  ship- 
ping agreement  shall  be  regarded  as  if  both 
shipment  and  agreement  had  been  entered 
into  between  the  master  of  a  vessel  and  a 
seaman  without  going  before  a  shipping 
commissioner:  Provided,  That  the  cloth- 
ing of  any  seaman  shall  be  exempt  irom 
attachment." 

The  act  of  March  3,  1897,  chap.  389,  29 
Stat,  at  L.  687,  689,  Comp.  Stat  1913, 
§§  8203,  8296,  amends  the  foregoing  act 
of  1895  by  adding  another  sectioik  of  thiB 
Revised  Statutes  to  those  therein  enumer- 
ated. 

Plaintiff  in  error  maintains:  "The  words 
in  the  act  of  1874  'none  of  the  provisions 
.  .  .  shall  apply  to  said  or  steam  vessels 
engaged  in  the  coastwise  trade'  are  apt  in 
their  application  to  many  of  the  sections 
in  the  act  of  1872,  as,  for  example,  §§  4511 
to  4519,  inclusive  (Comp.  Stat.  1913,  §S 
8300-83 10).  Tliese  words  are  not  such  as 
would  be  expected  if  §  4536  (Comp.  Stat. 
1913,  §  8325)  was  intended  to  be  referred 
to,  for  there  is  nothing  in  that  section  which 
applies  to  vessels  or  the  duties  of  masters 
and  owners  under  the  shipping  commission- 
ers' act.  As  we  view  it,  §  4636  remained 
unaffected  by  the  act  of  1874,  neither  spe- 
cifically nor  by  reasonable  implication  re- 
pealed as  to  seamen  in  the  coastwise  trade.^' 

The  fundamental  purpose  of  the  act  of 
1872  was  to  afford  protection  to  seamen  in 
respect  to  their  treatment  and  wages.  The 
act  of  1874  by  its  express  terms  rendered 
the  provisions  of  the  earlier  act  inapplica- 
ble to  vessels  in  the  ordinary  coastwise 
trade  (United  States  v.  The  Grace  Lothrop, 
95  U.  S.  527,  632,  24  L.  ed.  514,  515),  aad 
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the  suggested  narrow  conBtniction  would 
tend  to  defeat  the  particular  end  in  view, — 
S  the  relief  of  ve&sels  making  relatively  short 
•  Toyagee,  with  frequent  opportunities  for 
reaching  ports,  from  burdensome  require- 
ments not  then  deemed  essential  to  the  wel- 
fare of  seamen  employed  thereon.  Certain- 
ly, we  think,  the  provisions  in  the  act  of 
1872  having  direct  reference  to  wages  (in- 
cluding those  in  §  4536,  Rev.  Stat.  Comp. 
Stat.  1913,  §  8325),  because  of  their  inti- 
mate connection  with  the  navigation  of 
Teasels,  must  be  considered  as  applicable 
thereto  and  therefore  included  within  the 
•cope  of  the  amendment  of  1874.  Subse- 
quent legislation  clearly  indicates  that  Con- 
gress entertained  this  view.  It  would  be 
diffcult  to  account  for  the  acts  of  1886,  1890, 
1895,  and  1897,  supra,  upon  any  other 
theory. 

The  particular  point  now  presented  was 
reserved  in  Wilder  v.  Inter-Island  Steam 
Kay.  Co.  211  U.  S.  239,  246,  53  L.  ed.  164, 
29  Sup.  Ct.  Rep.  68,  16  Ann.  Cas.  127.  It 
has  beoome  of  less  importance  since  the  act 
of  March  4,  1916,  chap.  153,  38  Stat,  at  L. 
1164,  1169,  wherein  the  provisions  of  i  61 
of  the  act  of  1872  were  re-enacted. 

The  judgment  of  the  court  below  is  af- 
firmed. 

(289  U.  8.  «S\ 

CATHERINE    C.    REESE,   Administratrix 

of  the   Estate  of   Garrett  Tracy   Reese, 

Deceased,  Plif.  in  Err., 

▼. 

PHILADELPHIA  k  READINQ  RAILWAY 

COMPANY. 

▲ppiai.  and  Brbob  ^=»1004— WmiDBAW- 
iNo  Cass  from  Jubt— When  not  Eb- 

BOB. 

The  conclusions  of  the  two  lower 
oourts  that  the  evidence  was  insufficient  to 
carry  to  the  jury  the  question  of  negligence 
in  an  action  for  death  brought  under  the 
Federal  employers'  liability  act  of  April 
22,  1908  (36  Stat,  at  L.  65,  chap.  149, 
Comp.  SUt.  1913,  §  8657),  will  not  be  dis- 
turbed by  the  Federal  Supreme  Court  where 
the  evidence  shows  that  the  deceased,  a  ca- 
pable, experienced  fireman  in  a  night  switch- 
ing crew  operating  in  a  properly  lighted 
yard,  who  was  acquainted  with  the  condi- 
tions, was  killed  by  coming  in  contact  with 
a  freight  car  standing  on  a  parallel  track 
while,  with  his  engine  in  motion,  he  was  at- 
tempting, about  midnight,  to  procure  drink- 
ing water  at  a  tap  on  the  side  of  the  tender 
at  a  point  in  the  yard  where  both  tracks 
were  occupying  a  highway,  and  were  closer 
together  than  the  standard  distance. 

(Ekl.  Note.— For  other  cases,  see  Appeal  and 
Brror.  CenUDiff.  (i  4822-4362:    DecDls.  ^=91094.] 

[No.  608.] 

Argued  December  1,  1915.    Deeided  Decem- 
ber 20,  1915. 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  wliich  affirmed  a  judg- 
ment of  the  District  Court  for  the  Eastern 
District  of  Pennsylvania,  granting  a  non- 
suit in  an  action  brought  under  the  Fed- 
eral employers'  liability  act.     Affirmed. 

See  same  case  below,  225  Fed.  518. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  Demmlng  for  plaintiff  in  er* 
ror. 

Messrs.  William  Clarke  Mason  and 
Charles  Heebner  for  defendant  in  error.       ^ 

•Mr.  Justice  McReynoIde  delivered  the* 
opinion  of  the  court: 

Relying  upon  the  Federal  employers'  lia- 
bility act,  plaintiff  in  error  brought  suit 
against  the  railway  company  in  the  district 
court  to  recover  damages  for  her  husband's 
death,  alleged  to  have  resulted  from  the 
negligent  and  improper  construction  and 
maintenance  of  its  tracks  in  too  close  prox- 
imity to  each  other. 

At  the  conclusion  of  plaintiff's  testimonj, 
the  trial  court,  finding  "no  evidence  of 
negligence  or  neglect  to  provide  him  [the 
employee]  with  a  safe  place  to  work  as  to 
the  act  he  was  performing  at  that  time," 
entered  a  nonsuit  and  afterwards  refused  to 
take  it  off.  This  was  affirmed  by  the  circuit 
court  of  appeals  (225  Fed.  518)  upon  the 
ground  that  the  railroad  "did  not  fail  in  its 
duty  to  provide  the  deceased  with  a  reason- 
ably safe  place  to  work;"  and  the  sole  ques- 
tion for  our  consideration  is  whether  anj 
other  conclusion  could  be  legitimatelje 
drawn  from  the  facte  disclosed.  % 

*  For  use  in  shifting  freight  cars  and  mak-* 
ing  up  trains,  the  defendant  maintains,  as 
a  part  of  its  Noble  street  yard,  two  parallel 
tracks  running  north  and  south  along  Front 
street,  Philadelphia,  from  which  other 
tracks,  curves,  and  turnouts  lead  into 
different  freight  sheds,  warehouses,  ete. 
These  were  located  and  are  maintained 
under  an  ordinance  of  the  city  according  to 
plans  duly  approved  by  its  officials.  At  and 
near  the  place  of  the  accident  the  street  is 
almost  entirely  occupied  by  them.  The 
distance  between  such  north  and  south 
tracks  is  much  less  than  the  general  stand- 
ard adopted  by  the  company,  and  box  cars 
moving  thereon  have  barely  enough  room 
to  pass.  These  conditions  are  obvious  and 
have  existed  for  fifteen  years  or  more. 

Deceased  was  a  capable,  experienced  fire- 
man in  a  night  switching  crew  operating  in 
the  yard,  which  was  properly  lighted,  and 
acquainted  with  the  general  conditions  de- 
scribed. The  cause  was  tried  upon  the 
theory  that  about  midnight,  November  18, 
1912,  while  his  engine  was  moving  5  miles 
per  hour  along  one  of  the  parallel  tracks, 
he  attempted  to  proenre  drinking  water  at 
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a  tap  in  the  side,  near  the  bottom,  and  3 
feet  from  the  front  of  the  tender;  that  in 
doing  BO  his  body  was  extended  outside  the 
line  of  both  tender  and  engine  and  crushed 
by  contact  with  a  freight  car  standing  on 
the  other  parallel  track;  and  that  the  rail- 
way negligently  constructed  and  maintained 
these  tracks  too  near  each  other. 

The  rule  is  well  settled  that  a  railroad 
company  is  not  to  be  held  as  guarantying  or 
warranting  absolute  safety  to  its  employees 
under  all  circumstances,  but  is  bound  to 
exercise  the  care  which  the  exigency  reason- 
ably demands  in  furnishing  proper  roadbed, 
tracks,  and  other  structures.  A  failure  to 
exercise  such  care  constitutes  negligence. 
Union  P.  R.  Co.  v.  O'Brien,  161  U. 
S.  451,  457,  40  L.  ed.  766,  770,  16  Sup. 
Ct.  Rep.  618;  Choctaw,  0.  &  6.  R.  Co.  v. 
McDade,  191  U.  S.  64,  67,  48  L.  ed.  96,  100, 
24  Sup.  Ct.  Rep.  24,  15  Am.  Neg.  Rep.  230; 

8  Myers  ▼.  Pittsburgh  Coal  Co.  233  U.  S.  184, 
^  191,  68  L.  ed.  906,  910,  34  Sup.  Ct.  Rep. 
*  550.  A  railroad  yard*where  trains  are  made 
up  necessarily  has  a  great  number  of  tracks 
and  switches  close  to  one  another  (Randall 
▼.  Baltimore  &  O.  R.  Co.  109  U.  S.  478,  462, 
27  L.  ed.  1003,  1005,  3  Sup.  Ct.  Rep.  322) ; 
and  certainly  the  mere  existence  of  such 
conditions  is  not  enough  to  support  an  in- 
ference of  negligence  where,  as  here,  it  is 
necessary  to  utilize  a  public  street.  Both 
the  District  Court  and  the  Circuit  Court  of 
Appeals  felt  constrained  to  hold  the  eyi- 
dence  insufficient  to  carry  the  question  of 
negligence  to  the  jury,  and,  having  ex- 
amined the  record,  we  are  unable  to  say 
that  they  reached  a  wrong  result.  The 
judgment  is  affirmed. 

Mr.  Justice  Hughes  and  Mr.  Justice 
Pitney  are  of  the  opinion  that  upon  the 
question  of  the  defendant's  negligence, — the 
only  question  upon  which  the  court  below 
ruled, — ^there  was  sufficient  evidence  to  go 
to  the  jury,  and  therefore  dissent. 


(m  U.  8.  462) 

CHICAGO    k    ALTON    RAILROAD    COM- 
PANY, Plff.  in  Err., 

V. 

JOSEPH  M.  WAGNER. 

Courts  ^s»394— Bsbob  to  State  Court— 
Federal  Question  ^  Release  of  One 
Joint  Tort  Feasor. 

1.  The  contention  that  an  agreement  by 
a  railway  employee  that  his  acceptance  of 
"henefitB  for  injury"  from  a  railway  com- 
pany's relief  department  shall  release  the 
company  from  all  liability  for  damages  grow- 
ing out  of  such  injury,  athough  it  may  be 
invalid  as  to  such  company  under  the  Fed- 
eral employers'  liabilitv  act  of  April  22, 1908 
(36  Stat,  at  L.  65,  chap  149,  Comp.  Stat. 
1913,  §  8661),  S  5,  operates  to  discharge  an- 


other railway  company  as  a  ^oint  tort  feasor 
from  its  common-law  liability,  presents  no 
Federal  question  which  may  be  reviewed  by 
the  Federal  Supreme  Court  on  writ  of  er- 
ror to  a  state  court,  where  the  latter  court 
held  that  the  release,  being  invalid  as  to  the 
employing  company,  was  not  available  aa 
a  defense  to  the  other  company. 

[Ed.  Note.^For  other  cases,  see  Courts,  Cent. 
Dig.   SS  1049-1077;    Dec.  Dig.  ^==>394.] 

Master  and   Servant  ^=>100  —  Relief 
Funds— Release  on  Acceptance— Joint 

Tort  Feasors. 

2.  An  agreement  by  a  railway  employee 
that  his  acceptance  of  "benefits  lor  injury" 
from  the  railway  company's  relief  depart- 
ment shall  release  the  company  from  all 
liability  for  damages  growing  out  of  such 
injury,  which  would  1^  invalid  as  to  the 
employing  company  under  the  Federal  em- 
ployers' liability  act  of  April  22,  1908  (36 
Stat,  at  L.  66,  chap.  149,  Comp.  Stat.  1913, 
§  8601),  §  6,  if  sued  under  that  act  by  an 
employee  engaged  at  the  time  of  injury  in 
interstate  commerce,  must  also  be  deemed 
invalid  in  an  action  by  such  employee 
against  another  railway  company  which,  be- 
cause of  such  agreement,  seeks  to  escape  its 
common-law  liability  for  the  injury  on  the 
theory  that  it  was  a  joint  tort  feasor,  and 
that  the  release  of  one  joint  tort  feasor  is 
the  release  of  all,  since  it  is  impossible  to 
determine  whether  the  employing  company 
is  discharged  except  by  determining  what 
would  happen  were  it  sued. 

[Ed.   Note.— For  other  cases,   see  Master  and 
_  170;    Dec.] 


Servant,  Cent.  Dig.  (fi  166-170; 


.  Dig.  ^=»100.] 


[No.  876.1 

Submitted  November  29,  1916.    Decided  De- 
cember 20,  1915. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment' 
which  affirmed  a  judgment  of  the  Appellate 
Court  of  that  state  for  the  First  District, 
modifying,  and  affirming  as  modified,  a 
judgment  of  the  Superior  Court  of  Cook 
County  in  favor  of  plaintiff  in  a  personal* 
injury  suit.    Affirmed. 

See  same  case  below,  265  III.  245,  106  N. 
£.  809. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Silas  H.  Strawn,  Edward  W. 
Everett,  and  J.  Sidney  Condlt  for  plain- 
tiff in  error. 

Mr.  James  O.  McShane  for  defendant  in 
error.  ^ 

10 

*  Mr.  Justice  Hnghes  delivered  the  opin-* 
ion  of  the  court: 

Joseph  M.  Wagner  brought  this  action 
in  the  superior  court  of  Cook  county, 
Illinois,  against  the  Chicago  k  Alton  Rail- 
road Company  to  recover  damages  for  in- 
juries aJlegMi  to  have  been  sustained 
through  its  negligence.  At  the  time  of  the 
accident,  he  was  employed  by  the  Chicago^ 
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Burlington,  k  Qain^  Railroad  Companj  at 
a  conductor  in  charge  of  a  switching  crew, 
and  was  engaged  in  moring  cars  over  a 
track  of  the  Chicsgo  &  Alton  Railroad  Com- 
pany in  Chicago, — ^the  track  being  used  by 
the  Burlington  company  under  an  arrange- 
ment with  the  Alton  company.  He  was  in- 
jured by  striking  a  semaphore  post  which, 
as  he  alleged,  was  in  dangerous  proximity 
to  the  track.  The  Burlington  company  was 
not  a  party  to  the  suit.  In  defense,  the 
Alton  company  proved  that  Wagner  was  a 
member  of  tiie  relief  department  of  the 
Bnrlingt<m  company,  to  which  the  em- 
ployees of  that  compsny  made  monthly 
oontributions,  and  that  in  his  agreement 
with  that  company  it  was  provided  that  his 
acceptance  "of  benefits  for  injury"  should 
operate  ''as  a  release  and  satisfaction 
of  all  daima  against  said  company  and 
all  other  companies  associated  there- 
with in  the  administration  of  their 
relief  departments,  for  damages  aris- 
ipg  from  or  growing  out  of  said  injury." 
The  Alton  company  was  not  thus  associated 
with  the  Burlington  company,  and  the  re- 
M  lease  by  its  terms  did  not  run  to  it  But  it 
9  was  insisted  that  the  Burlington  company 
*  was  adjoint  tort  feasor  with  the  Alton  com- 
psny, and  hence  that  release  to  the  former 
would  operate  to  discharge  the  latter.  It 
wa»  found  by  the  state  court  that  after  the 
injury  Wagner  had  accepted  from  the  re- 
lief fund  of  tiie  Burlington  company  the 
sum  of  $1»231  as  benefits,  and  that  there 
had  been  paid  in  his  behalf  for  hospital 
bills,  etc.,  $1,349.59;  snd  it  was  further 
found  that  the  contribution  of  the  Burling- 
ton company  did  not  exceed  15  per  cent  of 
this  amount,  or  $387.09.  In  rebuttal  (and 
over  the  defendant's  exception)  Wagner 
introduced  evidence  that  at  the  time  of  the 
accident  he  was  engaged  as  the  employee  of 
the  Burlington  company  in  interstate  com- 
merce, and  he  contended  that  the  agreement 
for  the  release  of  that  company  through  ac- 
ceptance of  benefits  from  the  relief  fund  was 
invalid  under  S  5  of  the  employers'  liability 
act  (36  Stat,  at  L.  65,  chap.  149,  Comp.  Stat. 
1913,  §  8661).  The  trial  court  refused  to 
give  a  peremptory  instruction  in  favor  of 
the  Alton  company,  and  also  denied  a  re- 
quest to  instruct  the  jury,  in  substance, 
,  that  if  it  found  that  Wagner  had  accepted 
^  payment  from  the  Burlington  company  in 
satisfaction  of  his  claim  against  that  com- 
pany arising  from  the  injury,  such  accept- 
ance would  be  a  bar  to  this  action  against 
the  Alton  company.  The  court  did  charge 
that  if  the  Alton  company  was  found  to  be 
guilty,  it  should  not  be  credited  with  any 
sum  which  the  Burlington  company  had 
paid.  To  these  rulings  the  Alton  company 
axeeptedf    A  verdict  was  rendered  against 


it  for  $15,000,  and  judgment  was  entered 
accordingly.  The  appellate  court,  first  dia- 
trict,  required  a  remittitur  of  $387.09,  the 
amount  found  to  have  been  contributed  by 
the  Burlington  company  to  the  benefits  re- 
ceived, and  affirmed  the  judgment  for  tha 
remainder.  180  111.  App.  196.  And  the 
judgment  for  the  reduced  amount  was  af- 
firmed by  the  supreme  court  of  the  state. 
265  IlL  245,  106  N.  E.  809. 

The  jurisdiction  of  this  court  is  invoked 
upon  the  ground  that,  in  refusing  to  give^ 
effect  to  the  release,  the  state  court  miscon-Mj 
strued  S  5  of  the  employers'  liability* act.l* 
St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Taylor,  210 
U.  S.  281,  293,  52  L.   ed.    1061,    1067,   28 
Sup.  Ct.  Rep.  616,  21  Am.  Neg.  Rep.  464; 
St.  Louis,  I.  M.  &  8.  R.  Co.  v.  McWhirter, 
229  U.  S.  265,  275,  57  L.  ed.  1179,  1185,  33 
Sup.  Ct.  Rep.  858. 

The  action  was  not  brought  under  that 
act.  There  were  allegations  in  the  original 
declaration  to  the  effect  that  Wagner,  at 
the  time  of  the  injury,  was  engaged  in 
interstate  commerce  as  an  employee  of  the 
Burlington  company,  but  it  seems  to  have 
been  agreed  upon  the  trial  that  the  action 
was  not  governed  by  the  Federal  statute; 
and  this  indeed  was  manifest,  as  the  Bur- 
lington company  was  not  a  party  to  the 
action,  and  the  Alton  company  was  not  the 
plaintiff's  employer.  Robinson  v.  Baltimore 
ft  0.  R.  Co.  237  U.  S.  84,  91,  59  L.  ed.  849, 
851,  35  Sup.  Ct.  Rep.  491,  8  N.  C.  C.  A.  1. 
It  was  tried  as  a  common-law  action  on 
the  case. 

It  was  also  undisputed  that  the  Alton 
company  was  not  a  party  to  the  contract  for 
release,  or  associated  in  the  Burlington's 
relief  department.  Section  5  of  the  Fed- 
eral act  has  plainly  no  application  to  re- 
leases given  to  those  who  are  not  employers 
(Robinson  v.  Baltimore  &  0.  R.  Co. 
supra),  and  we  do  not  understand  that 
there  was  any  contention  or  ruling  to  the 
contrary  in  the  state  court.  The  Alton 
company  simply  claimed  the  benefit  of  the 
release  to  the  Burlington  company  upon  the 
ground  that  the  Burlington  company  was  a 


iThis  section  is  as  follows: 

"Sec.  5.  That  any  contract,  rule,  regula- 
tion, or  device  whatsoever,  the  purpose  or 
intent  of  which  shall  be  to  enable  any  com- 
mon carrier  to  exempt  itself  from  any  lia- 
bility created  by  this  act,  shall  to  that  ex- 
tent be  void :  Provided,  That  in  any  action 
brought  against  any  such  common  carrier 
under  or  by  virtue  of  any  of  the  provisions 
of  this  act,  such  common  carrier  may  set  off 
therein  any  sum  it  has  contributed  or  paid 
to  any  insurance,  relief  benefit,  or  indemni- 
ty that  may  have  been  paid  to  the  injured 
employee  or  the  person  entitled  thereto  on 
account  of  the  injury  or  death  for  which 
said  action  was  brought." 
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loint  tort  feasor.  But  the  mle  invoked, 
I.  that  the  release  of  one  joint  tort  feasor  is  a 
^ralease  of  all,  is  a  rule  of  the  common  law, 

*  — in  this  case,  of  the*oommon  law  of  Illi- 
nois. Chicago  T.  Babcock,  143  111.  358,  366, 
32  N.  E.  271.  That  is,  assuming  that  the 
Burlington  company  was  the  employer,  and 
that  the  contract  for  its  discharge  from 
liability  for  this  injury  through  the  ac- 
ceptance of  benefits  from  its  relief  depart- 
ment was  invalid  under  §  5  of  the  employ- 
ers' liability  act,  the  question  whether  that 
release,  thus  invalid  as  against  the  Burling- 
ton company,  would  operate  to  discharge  the 
Alton  company  as  a  joint  tort  feasor  from 
its  common-law  liability,  was  not,  and  we 
do  not  find  that  it  was  held  to  be,  a  matter 
of  Federal  law.  The  supreme  court  of  the 
state  said  upon  this  point,  after  stating 
that  there  was  no  valid  release  to  the  plain- 
tiff's employer:  'If  it"  (the  release)  "was 
not  valid  so  far  as  the  Burlington  company 
was  concerned,  it  was  clearly  invalid  as  to 
the  plaintiff  in  error,  and  constituted  no 
defense  to  this  action."  This,  as  we  view 
it,  was  but  to  say  that  the  release  could 
not  aid  the  Alton  company  for  the  very 
plain  reason  that  the  alleged  joint  tort 
feasor  had  not  been  discharged.  The  state 
law  did  not  recognize  the  discharge  of  the 
defendant  by  virtue  of  a  release  of  a  joint 
tort  feasor  which,  under  the  law  applicable 
thereto,  was  found  to  be  without  validity. 

The  only  Federal  question  which  it  can 
be  said  was  decided  was  with  respect  to  the 
validity  of  the  release  as  between  Wagner 
and  the  Burlington  company.  It  is  urged 
that  §  6  was  wholly  inapplicable  in  an 
action  brought  against  a  third  person  to 
enforce  a  liability  not  created  by  the  Fed- 
eral act.  The  argument  is,  in  substance, 
that  in  this  action  against  the  Alton  com- 
pany, inasmuch  as  it  is  not  brought  to  en- 
force the  liability  imposed  by  the  Federal 
statute,  S  5  cannot  be  considered  for  any 
purpose;  that  is,  that  under  §  5  the  release 
can  be  deemed  to  be  invalid  only  so  far  as  it 
is  actually  used  to  protect  the  Burlington 
company  from  liability  in  a  suit  against  it 
gQ  under  the  act.  This  involves,  we  think,  a 
9  fundamental  misconception.  It  is,  of  course, 

*  impossible  to  determina^whether  a  joint  tort 
feasor  is  discharged  except  by  asking  what 
would  happen  if  he  were  sued.  The  lia- 
bility created  by  the  act  arose  when  the 
injury  was  received,  and  it  is  clear  that  if 
it  was  received  while  Wagner  was  engaged 
in  interstate  commerce,  his  acceptance  of 
benefits  under  the  relief  contract  would  not 
bar  an  action  against  his  employer.  Phila- 
delphia, B.  &  W.  R.  Co.  V.  Schubert,  224  U. 
6.  603,  613,  66  L.  ed.  911,  916,  32  Sup.  Ct. 
Rep.  589,  1  N.  C.  C.  A.  892.  When,  there- 
fore, the  Alton  company  sought  to  escape 


from  liability,  otherwise  existing  under  the 
state  law,  by  reason  of  a  release  to  the  Bur- 
lington company,  it  was  entirely  competent 
for  the  plaintiff  to  show  the  nature  of  his 
employment  and  that  the  asserted  release 
was  within  the  Federal  statute,  and  could 
not  operate  aa  a  discharge  of  the  Burling- 
ton company  with  respect  to  the  injury  sus- 
tained. And  the  state  court  found  upon 
abundant  evidence  that  Wagner  was  en- 
gaged as  an  employee  of  that  company  in 
interstate  commerce  when  he  was  hurt 

There  was  thus  no  misconstruction  of  the 
Federal  act  in  holding  that  the  contnusi 
between  Wagner  and  the  Burlington  com- 
pany, and  his  acceptance  of  benefits  there- 
under, did  not  release  the  latter  from  lia* 
bility  for  the  injury,  and  that  under  §  6 
that  company,  assuming  it  to  be  a  joint 
tort  feasor,  would  merely  have  the  right  to 
set  off  any  sum  which  it  had  contributed  to 
the  benefits  received;  and  there  was  no  de- 
nial by  the  state  court  of  any  Federal  right 
in  declining  to  treat  the  relief  contracti 
and  the  acceptance  of  benefits^  aa  a  dis- 
charge of  the  Alton  company. 

Judgment  affirmed* 


(289  U.  8.  440 
DAYTON    COAL    &    IRON    COMPANY, 
Limited,  Plff  in  Err.,  ' 

V. 

CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY,  Nash- 
ville, Chattanooga,  &  8t.  Louis  Railway 
Company,  and  Western  k  Atlantic  Bidt 
road  Company. 

Courts  ^=»391— Ebbob  to  State  Couriv- 
Scope  or  Review  —  JuBiaoioxiON  Bb- 

LOW. 

1.  The  judgment  of  the  highest  state 
court  ordering  a  bill  and  cross  bill  to  be 
dismissed  for  want  of  jurisdiction  is  con* 
elusive  upon  the  Federal  Supreme  Court  od 
writ  of  error  unless  the  denial  of  a  Federal 
right  is  involved. 

[Bd.  Note.— For  other  cases,  see  Ck>nrts^  Oeat 
Dig.  59  IMS.  1092;    Dec.  Dig.  ^=s>391.] 

CaRRIEBS    ^=930   —    ESTABLIBHINQ    JoiNT 

Hates   —   Rkbtbiction   to    Published 
Tariffs. 

2.  A  through  freight  rate  duly  filed  by 
the  initial  carrier  with  the  Interstate  Com- 
merce Commission  became  on  its  effective 
date  the  lawful  through  joint  rate,  and  the 
only  one  which  the  connecting  carrier  might 
lawfully  receive  or  the  shipper  properly  pay, 
where  such  connecting  carrier  received  the 
new  tariff  and  stamped  and  filed  it,  and, 
without  giving  any  formal  notice  to  the 
initial  carrier  of  its  acceptance,  which  was 
not  at  that  time  required  by  the  Interstate 
Commerce  Commission,  acted  upon  such 
tariff,  insisting  that  the  new  rate  was  tlfe 
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legal  one,  although  it  permitted  a  shipper 
to  make  payments  at  the  old  rate. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  9  SI:    Dec  Dig.  <&=>30.] 

[No.  81.] 

Argued   November   12,   1915.     Decided  De- 
cember 20,  1015. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decree 
which,  reversing  a  decree  to  the  Chancery 
Court  of  Hamilton  County,  in  that  state,  di- 
rected the  dismissal  of  the  original  bill  and 
eroBs  bill  in  a  suit  between  shipper  and  car- 
rier over  the  right  of  the  latter  to  enforce 
a  new  through  joint  freight  rate.  183  S.  W. 
739.  Affirmed. 
.    The  facts  are  stated  in  the  opinion. 

Messrs.  G.  H.  West  and  W.  B.  Miller  for 
plaintiff  in  error. 

Messrs.  Joseph  B.  Brown,  M.  M.  Alli- 
son, Frank  Spurlock,  Foster  V.  Brown,  and 
^Claude  Waller  for  defendants  in  error. 

*  *  Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  Dayton  Coal  &  Iron  Company,  Limit- 
ed, hereinafter  called  the  Dayton  Company, 
filed  its  bill  in  the  chancery  court  at  Chatta- 
nooga, Tennessee,  seeking  to  enjoin  the  Cin- 
cinnati, New  Orleans,  &  Texas  Pacific  Rail- 
.way  Company,  generally  known  as,  and 
hereinafter  called,  the  Southern  Railway, 
from  prosecuting  a  certain  suit  in  the  Unit- 
ed States  circuit  court  for  the  southern 
district  of  Ohio,  brought  by  the  Southern 
Railway  against  the  Dayton  Company  to 
recover  upon  certain  shipments  of  iron  ore 
which  it  was  alleged  had  been  shipped  at  a 
tariff  of  70  cents  per  ton,  being  10  cents 
more  per  ton  than  the  Dayton  Company 
contended  was  the  true  rate  on  such  ship- 
ments. The  difference  amounted  to  $4,- 
933.08,  for  which  sum  the  Federal  suit  was 
brought. 

The  shipments  of  iron  ore  were  made 
from  Cartervillo,  and  other  points  in 
Georgia,  to  Dayton,  Tennessee,  the  Nash- 
ville, Chattanooga,  &  St.  Louis  Rail- 
way Company,  operating  the  Western  &  At- 
lantic Railroad  Company,  being  the  initial 
carrier.     The  bill  averred  that  the  Dayton 

f  Company  had  a  defense  against  the  action 
in  the  Federal  court,  partly  legal  and  part- 

*  ly  equitable,  and  that  the*Nasliville,  Chatta- 
nooga, k.  St.  Louis  Railway  Company  and 
the  Western  k  Atlantic  Railroad  Company 
were  necessary  and  proper  parties  to  the 
determination  of  the  controversy,  and  were 
not  within  the  jurisdiction  of  the  Federal 
court.  It  was  further  charged  that  the 
freight  contract  was  binding  upon  all  the 
parties  for  60  cents  per  ton,  and  that  each 


and  all  of  the  defendants    were   bound   by 
that  rate. 

The  Southern  Railway  answered,  setting 
up,  among  other  things,  that,  according  to 
the  requirements  of  the  Federal  act  to  regu- 
late commerce,  as  amended  in  1906  [34 
Stat,  at  L.  584,  chap.  3591,  Comp.  Stat. 
1913,  §  8563],  the  Nashville,  Chattanooga, 
&  St.  Louis  Railway  duly  filed  and  pub- 
lished a  schedule  known  as  "Tariff  I.  C.  C. 
^1351A,"  showing  the  joint  rate  for  the 
transportation  of  iron  ore  from  Carters- 
ville,  Georgia,  and  nearby  points,  to  Dayton, 
Tennessee,  to  be  70  cents  a  ton,  and  that 
that  tariff  became  effective  on  March  5th, 
1907;  that  the  Southern  Railway  was 
named  as  one  of  the  parties  to  this  joint 
tariff,  and  it  and  the  other  defendants  were 
bound  by  it  and  prohibited  by  law  from 
charging  more  or  less  than  the  tariff  named 
and  filed ;  that  after  the  tariff  went  into  ef- 
fect on  March  5th,  1907,  the  Southern  Rail- 
way billed  to  the  Dayton  Company  iron  ore 
shipped  from  Cartersvillc,  Georgia,  and 
from  Emerson  &  Rogers,  Georgia,  to  Day- 
ton, Tennessee,  covered  by  the  through  tariff 
rate,  filed  as  aforesaid,  at  the  rate  of  70 
cents  per  ton,  and  insisted  and  still  insists 
upon  the  payment  of  that  rate;  that  the 
Dayton  Company,  insisting  that  the  rate 
was  10  cents  over  the  legal  rate,  had  settled 
its  freight  bills  monthly,  making  a  deduc- 
tion of  10  cents  by  an  arrangement  with  the 
Southern  Company;  that  the  Dayton  Com- 
pany refused  to  pay  this  difference,  and 
therefore  the  suit  was  brought  in  the  United 
States  circuit  court  for  the  southern  dis- 
trict of  Ohio,  and  that  before  answering  in 
that  suit  complainant  had  filed  the  present^ 
bill,  though  the  suit  in  the  United  States] 
court  was  still  pending  and*undetermined«« 
The  other  railroad  companies  defendants 
also  filed  an  answer,  making  like  alle- 
gations as  to  the  making  and  filing  of  the 
70-cent  rate,  effective  March  5th,  1907. 

The  Southern  Railway  filed  a  cross  bill, 
in  which  it  again  set  up  the  alleged  legal 
effect  of  the  filing  of  the  70-cent  rate  to 
take  effect  on  March  5th,  1907,  averring 
that  it  had  paid  the  Nashville,  Chattanooga, 
&  St.  Louis  Railway  Company  its  propor- 
tion of  said  rate,  and  that  the  difference  be- 
tween the  60-  and  70-cent  rate  was  due  to  it 
from  the  Dayton  Company,  and  asked  that 
it  be  given  judgment  upon  its  cross  bill 
against  that  company  on  that  account  for 
the  sum  of  $4,933.08;  or,  if  it  should  be  de- 
termined that  it  was  not  entitled  thereto, 
because  of  the  illegality  of  the  published 
rate,  made  and  insisted  upon  by  the  Nash- 
ville, Chattanooga,  &  St.  Louis  Railway 
Company,  that  it  have  judgment  for  that 
amount  against  its  codefendant,  the  Nash- 
ville,   Chattanooga,    k.   St   Louis    Railway 
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Company.    Answers  were  filed  to  this  cross- 
bill. 

Upon  hearing,  the  chancery  court  de- 
termined the  case  in  favor  of  the  complain- 
ant, holding  that  the  70-cent  rate  was 
illegal,  inequitable,  and  unenforceable,  and 
that  the  complainant  was  entitled  to  the 
60-cent  rate,  as  contended  for  by  it;  and  en- 
joined the  Southern  Railway  from  prose- 
cuting its  suit  in  the  Federal  court  except 
lor  certain  items  not  included  in  the  contro- 
versy about  the  rates,  and  held  that  upon 
the  cross  bill  the  Southern  Railway  was  en- 
titled to  recover  from  the  Nashville,  Chatta- 
nooga, &  St.  Louis  Railway  Company  the 
10  cents  per  ton  which  the  latter  company 
had  received  because  of  ore  shipped  by 
complainant  from  Cartersville  and  other 
southern  points  to  Dayton,  Tennessee,  un- 
der color  and  by  reason  of  the  70-cent  rate. 
Upon  appeal,  the  supreme  court  of  Tennes- 
^see  reversed  the  decree  of  the  chancery 
IJ  court,  and  held  that  the  70-cent  rate  was 
*  the  legal  rate  in  force  from  and  after  Msrch 
5th,  1907,  and  that  if  it  had  jurisdiction  to 
determine  the  case  it  would  so  decide.  For 
reasons  set  forth  in  its  opinion,  however,  it 
reached  the  conclusion  tliat,  because  of  the 
acts  of  Congress  concerning  the  Interstate 
Commerce  Commission,  there  was  no  juris- 
diction to  entertain  the  original  bill,  and 
that  it  and  the  cross  bill  must  be  dismissed. 
It  is  to  reverse  this  decision  that  the  writ 
of  error  in  this  case  was  sued  out. 

The  supreme  court  of  Tennessee  is,  of 
eourse,  the  ultimate  judge  of  the  extent  of 
its  jurisdiction,  and  unless  a  denial  of  Fed- 
eral rights  is  involved,  its  decision  upon 
that  subject  is  final  and  conclusive.  From 
what  we  have  already  said,  however,  it  is 
apparent  that  the  real  Federal  question  in- 
volved in  this  controversy  concerns  the 
right  of  the  Southern  Railway  to  enforce 
the  70-cent  rate  on  the  shipments  of  iron 
ore  from  Cartersville  and  other  points  in 
Georgia  to  Dayton,  Tennessee.  Upon  this 
point  the  supreme  court  reached  the  con- 
clusion that  the  70-cent  rate  was  the  only 
legal  rate  in  force  at  the  time  of  the  ship- 
ments; that  it  was  filed  with  the  Interstate 
Commerce  Commission  on  February  2d, 
1007,  to  take  effect  on  March  5th,  1907; 
that  it  was  thus  filed  by  the  Nashville, 
Chattanooga,  &  St.  Louis  Railway  Com- 
pany and  duly  received  and  stamped  by  the 
Southern  Railway  as  the  connecting  car- 
rier; and  that  the  last-named  railroad  con- 
curred in  tlie  tariff  by  receiving  freight 
under  that  schedule  and  making  settlements 
under  it.  This  msde  the  rate  a  joint  one, 
in  accordance  with  the  rulings  of  the  Inter- 


state Commerce  Commission  at  that  time^ 
and  under  the  interstate  commerce  act  there 
could  be  no  departure  from  this  published 
rate. 

Our  examination  of  the  record  (Kansas 
City  Southern  R.  Co.  v.  C.  H.  Albers  Com- 
mission Co.  223  U.  S.  573,  66  L.  ed.  666» 
32  Sup.  Ct.  Rep.  316)  satisfies  us  that 
upon  this  question  of  the  legal  effect  of  the^ 
filed  tariffs  and  the  consequent  establish- 1^ 
ment  of  the  70-cent  rate  the  suprcma^court* 
of  Tennessee  was  clearly  right.  It  appears 
that  the  70-cent  rate  was  duly  filed  by  the 
Nashville,  Chattanooga,  &  St.  Louis  Rail- 
way Company  with  the  Interstate  Com- 
merce Commission;  that  it  became  effective 
upon  March  5th,  1907;  that  the  connecting 
carrier,  the  Southern  Railway,  received  the 
tariff  and  stamped  and  filed  it,  and  acted 
upon  it,  insisting  that  70  cents  was  the 
legal  rate,  although  permitting  the  Dayton 
Company  to  make  payments  at  the  rate  of 
60  cents  per  ton.  Such  payments  could  not 
have  the  effect  to  modify  the  right  of  the 
parties  to  insist  upon  the  legal  rate  as  filed 
and  published.  True,  the  Southern  Rail- 
way did  not  formally  inform  the  initial 
carrier  of  its  acceptance  of  this  tariff;  nor 
was  this  necessary.  United  States  v.  New 
York  C.  &  H.  R.  R.  Co.  212  U.  S.  500,  53 
L.  ed.  620,  29  Sup.  Ct.  Rep.  313.  This  prac- 
tice of  acceptance  without  formal  notice 
was  recognized  by  the  Interstate  Commerce 
Commission,  as  appears  by  its  orders  set 
out  in  the  record,  until  the  order  of  the 
Commission  in  May,  1907,  requiring  accept- 
ance to  be  specifically  given  and  certified 
to  the  Commission,  thus  avoiding  the  con- 
fusion and  misunderstandings  which  arose 
under  the  former  practice. 

That  it  is  essential  to  the  maintenance  of 
uniform  rates  and  the  avoidance  of  rebates 
and  preferential  treatment  that  the  tariff 
rates  filed  with  the  Commission  according 
to  the  interstate  commerce  act,  while  in 
force,  shall  be  the  only  rates  which  the  car- 
rier may  lawfully  receive  or  the  shipper 
properly  pay  is  too  thoroughly  settled  by 
the  former  decisions  of  this  court  to  require 
further  discussion.  The  principle  is  stated 
and  many  previous  cases  in  this  court  cited 
in  a  case  decided  at  tlie  last  term, — ^Louis- 
ville &  N.  R.  Co.  V.  Maxwell,  237  U.  S.  94, 
97,  98,  59  L.  ed.  853,  855,  L.R.A.1915E, 
665,  P.U.R.1915C,  300,  35  Sup.  Ct.  Rep. 
494. 

It  follows  that  the  Supreme  Court  of 
Tennessee  did  not  err,  in  so  far  as  any 
Federal  right  is  involved,  in  the  judgment 
rendered  dismissing  the  bilL 

Affirmed. 
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(2»  U.  a.  435) 

EX  PARTE  JESSE  W.  UPPERCU,  PcU- 
tioner. 

BiCOBDS   ^E^l^—ACOESS   TO    SeALBD   DEP- 
OSITIONS AND  Exhibits. 

1.  The  right  of  aa^  litigant  of  access 
to  depositions  and  exhibits  on  file  in  another 
cause  which  contain  evidence  material  to 
his  case  cannot  be  defeated  by  an  order  of 
the  court  sealing  such  depositions  and  im- 
pounding the  exhibits,  where  neither  the 
parties  to  the  original  action  nor  the  de- 
ponents have  any  privilege. 

[Bd.  Note.— For  other  caeea,  see  Records.  Cent 
Dig.  S9  13-18;    Dec.  Dig.  <Sx=>14.] 

Maa^damus  ^=s>3  —  Access  to  Judicial 
Records— Otueb  Reiiedt. 

2.  The  right  to  require  by  mandamus 
that  petitioner  l>e  afforded  access  to  deposi- 
tions and  exhibits  containing  evidence  ma- 
terial to  his  case  which  are  on  file  in  an 
action  brought  by  the  United  States  in  a 
Federal  district  court,  but  which  are  sealed 
by  the  order  of  that  court,  is  not  defeated 
because  of  an  order  not  appealed  from,  re- 
jecting his  motion  for  leave  to  inspect  such 
depositions,  on  the  ground  that  such  motion 
was  made  in  the  original  case  and  that  he 
was  not  a  party  to  it,  nor  by  the  subsequent 
denial  of  the  government's  motion  to  vacate 
or  modify  the  court's  order  so  as  to  allow 
the  depositions  to  be  used,  to  which  denial 
exceptions  were  taken  which  have  not  yet 
been  heard  by  the  circuit  court  of  appeals. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  99  8.  10,  U,  16-S4;    Dec.  Dig.  «=93.] 

[No.  14,  Original.] 

Argued  December  6,  1915.    Decided  Decem- 
ber 20,  1916. 

ORIGINAL  PETITION  for  a  Writ  of  Man- 
damns  to  enforce  petitioner's  right  of 
access  to  certain  depositions  and  exhibits  on 
file  in  an  action,  but  sealed  by  order  of  a 
Federal  District  Court.  Rule  made  abso- 
lute. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alvln  Cushing  Cass  for  petitioner. 

Messrs.  Frank  W.  KnowUon,  James 
Garfield,  and  Charles  F.  Choate,  Jr.,  for  re- 
spondent. 

«  *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  for  a  writ  of  mandamus 
to  direct  the  judges  and  clerk  of  the  district 
court  for  the  district  of  Massachusetts  to 
allow  the  petitioner  access  to  depositions 
and  exhibits  on  file  in  a  certain  case,  but 
now  sealed  by  order  of  the  court.  The  facts 
alleged,  shortly  stated,  are  as  follows :  The 
case  referred  to  was  an  action  by  the  gov- 
ernment against  the  Dwight  Manufactur- 
ing Company  for  penalties  under  the  immi- 
gration act  of  February  20,  1907,  chap. 
1134,  34  Stat,  at  L.  898,  Comp.  Stat.  1913, 
I  4242.     On  June  22,  1914,  it  was  com- 


promised by  the  payment  of  $50,000  and 
the  action  was  discontinued.  In  pursuance 
of  a  previous  agreement  with  the  Secretary 
of  Commerce  and  Labor  the  petitioner  waa 
paid  $26,000  for  services  rendered  in  the 
suit.  He  now  is  sued  by  one  Pachinakis 
for  45  per  cent  of  that  sum  upon  an  allega- 
tion of  title  to  the  amount.  It  is  alleged 
that  the  testimony  of  Pachinakis  in  one  of 
the  depositions  will  show  that  he  swore  that 
he  had  "no  interest  or  right  in  or  expecta- 
tion to  those  moneys;"  that  Pachinakis  was 
the  principal  violator  of  the  law,  and  that 
his  present  claim  is  an  attempt  to  profit 
by  his  own  wrong,  and  against  public  policy. 
The  petitioner  also  is  sued  by  an  employee 
of  Henry  C.  Quinby,  the  attorney  in  both 
suits,  upon  an  assigned  claim  of  William 
H.  Garland  for  $3,750,  in  respect  of  services 
of  Garland  in  the  former  action.  Garland 
having  been  a  salaried  Assistant  United 
States  Attorney  until  January,  1014,  and  a 
thereafter  until  the  end  of  the  action  spe-Q 
cial^counsel  for  the  government,  and,  as  the* 
petitioner  believes,  having  been  fully  paid 
by  the  government.  The  petitioner  expects 
to  prove  from  the  papers  on  file  that  Gar- 
land's services  were  rendered  to  the  govern- 
ment alone,  and  not  to  him ;  that  Garland'a 
claim  for  additional  compensation  is  against 
public  policy;  and  that  it  is  exorbitant  as 
well  as  unjust.  Quinby  is  Garland's  law- 
yer, and  is  employed  by  Pachinakis  upon 
Garland's  advice  by  an  arrangement  between 
the  two. 

When  the  former  action  was  compromised. 
Judge  Dodge,  the  respondent,  made  an  or- 
der, ''both  parties  consenting,  that  all  depo- 
sitions herein  be  sealed  by  the  clerk  and 
retained  in  the  files  of  his  ofiSce,  subject 
to  the  right  of  either  party  to  inspect  the 
same,  and  that  all  exhibits  be  impounded 
with  the  clerk,  subject  to  the  same  right  of 
either  party  to  inspect  them."  After  the 
first  presentation  of  the  claim  of  Pachinakis, 
the  petitioner's  counsel  made  a  motion  in 
the  former  action  for  leave  to  inspect  the 
above-mentioned  depositions.  The  United 
States  assented,  although  Garland,  when 
referred  to  as  the  Assistant  Attorney  last 
in  charge  of  the  matter,  advised  against  it. 
The  former  defendant  opposed  the  motion 
and  it  was  denied,  seemingly  and  as  was 
understood  by  the  petitioner's  counsel,  on 
the  ground  that  the  petitioner  was  not  a 
party  to  the  cause.  Subsequently  the  Unit- 
ed States  District  Attorney  made  a  motion 
that  the  order  be  vacated  or  modified  so 
as  to  allow  the  depositions  to  be  used,  and, 
after  a  denial,  renewed  the  motion  with  a 
fuller  statement  of  grounds,  suggesting  a 
misapprehension  at  the  former  hearing. 
This  motion  also  was  denied  and  exception! 
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were  taken  that  have  not  yet  been  heard 
hj  the  circuit  court  of  appeals. 

It  appears  from  what  we  have  said  that 
there  are  documents  present  within  the 
jurisdiction  that  furnish  evidence  material 
^  to  the  petitioner's  case.  The  general  prin- 
^  ciple  is  that  he  has  a  right  to  have  them 
■•  produced.*  It  does  not  matter  whether  they 
have  been  used  in  the  original  cause  or  not, 
or  to  whom  they  belong.  The  right  to  evi- 
dence to  be  obtained  from  an  existing  ob- 
ject does  not  depend  upon  having  an  in- 
terest in  it,  or,  in  a  case  like  this,  upon 
having  an  interest  in  the  original  cause, 
or  upon  the  object  being  admissible  or  in- 
admissible in  the  cause  for  which  it  was 
prepared,  or  upon  the  right  or  want  of  right 
of  the  public  to  examine  the  thing.  The 
necessities  of  litigation  and  the  require- 
ments of  justice  found  a  new  right  of  a 
wholly  different  kind.  So  long  as  the  object 
physically  exists,  anyone  needing  it  as  evi- 
dence at  a  trial  has  a  right  to  call  for  it, 
unless  some  exception  is  shown  to  the  gen- 
eral rule.  We  discover  none  here.  Neither 
the  parties  to  the  original  cause  nor  the 
deponents  have  any  privilege,  and  the  mere 
unwillingness  of  an  unprivileged  person  to 
have  the  evidence  used  cannot  be  strength- 
ened by  such  a  judicial  fiat  as  this,  forbid- 
ding it,  however  proper  and  effective  the 
sealing  may  have  been  as  against  the  public 
at  large.  But,  as  the  custodian  could  not 
obey  the  summons  of  a  magistrate  to  pro- 
duce the  documents  without  encountering 
the  command  of  his  immediate  superior,  the 
orderly  course  is  to  obtain  a  remission  of 
that  command  from  the  source  from  which 
it  came, — a  remission  which,  in  our  opinion, 
it  is  the  duty  of  the  judge  to  grant. 

The  only  other  question  is  whether  there 
is  any  technical  difficulty  in  the  way  of 
this  court  ordering  what  in  its  opinion  jus- 
tice requires  and  what  otherwise  the  peti- 
tioner may  not  be  able  to  obtain.  The 
previous  proceedings  do  not  stand  in  his 
way.  The  rejection  of  his  motion  on  the 
narrow  ground  that  it  was  made  in  the 
former  action  and  that  he  was  not  a  party 
to  it  did  not  require  to  be  followed  up, 
and  that  of  the  government,  although  in 
his  interest  by  reason  of  his  being  particu- 
larly concerned  in  a  general  act  of  justice 
^  being  done,  does  not  confine  him  to  a  pro- 
4[  ceeding  in  which  he  is  not  master  of  the 
-•  cause.*  The  assertion  of  his  rights  requires 
no  particular  formality.  It  would  have 
been  enough  if,  on  the  attention  of  the 
court  being  called  to  the  matter,  it  had 
directed  that  the  order  should  not  be  con- 
strued as  affecting  those  who  otherwise  had 
a  right  to  copies  of  the  papers.  It  is  enough 
for  this  court  that  it  has  been  intimated 
with  sufficient  clearness  that  the  order  has 
a  wider  scope  and  is  to  be  applied  as  against 


him.  As  against  the  petitioner  the  ordeff 
has  no  judicial  character,  but  is  simply  air 
unauthorized  exclusion  of  him  by  virtue  aX 
de  facto  power.  The  proceeding  is  not  for 
delivery  of  the  papers  upon  a  claim  oi 
title,  but  simply  to  remove  the  unauthorized 
impediment  and  to  correct  an  act  in  excess 
of  the  jurisdiction  of  the  lower  court.  We 
are  of  opinion  that  the  authority  of  thia 
court  should  be  exercised  in  this  case. 
Rule  absolute. 


(239  U.  8.  441) 
BI-METALLIC  INVESTMENT  COMPANY, 
Plff.  in  Err., 

V. 

STATE  BOARD  OF  EQUALIZATION,  aad 
Elias  M.  Anunons,  James  B.  Pearoe,  M. 
A.  Leddy,  Ready  Kenehan,  and  Fred  Far- 
rar,  as  Members,  etc,  et  aL 

CouBTS  ^=:93d4— Ebrob  TO  Statb  Court— 
Scope  of  Review  —  Conbtbuction  of 
State  Constitution  and  Laws. 

1.  The  proper  construction  of  the  Con- 
stitution and  laws  of  a  state  is  not  for  the 
Federal  Supreme  Court  to  determine  on  a 
writ  of  error  to  a  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts^  Cent. 
Dig.  9S  1049-1077 ;    Dec.  Dig.  ^=s>S94.] 

Courts  ^=s>31>4— Error  to  State  Court- 
Scope  OF  Revibw>-Local  Law. 

2.  The  Federal  Supreme  Court,  on  A 
writ  of  error  to  a  state  court  to  review  A 
decree  directing  the  dismissal  of  a  suit  in 
equity,  may  not  consider  the  question  wheth- 
er or  not  the  state  court  could  have  thrown 
out  the  suit  on  the  ground  that  there  was 
an  adequate  remedy  at  law,  where  the  high- 
est state  court  treated  the  merits  as  legiti- 
mately before  it. 

[Sd.  Note.— For  other  cases,  see  Courts^  Cent. 
Dig.  SS  1049-1077 ;    Dec.  Dig.  ^=9394.] 

Constitutional  Law  ^=>284— Due  Pro- 
cess OF  Law— Notice  and  Hsarino  — 
Tax  Matters. 

8.  An  order  of  the  Colorado  Tax  Com- 
mission and  State  Board  of  Equalization, 
requiring  the  local  taxing  officer  to  make  A 
40  per  cent  increase  in  the  assessed  valua- 
tion of  all  taxable  property  in  the  city  and 
county  of  Denver,  is  not  wanting  in  due 
process  of  law  because  no  opportunity  to 
be  heard  was  given  to  the  individual  tax- 
payers, nor  to  any  city  or  county  official 
other  than  such  as  they  may  have  had  by 
reason  of  the  fact  that  the  time  of  meeting 
of  the  boards  is  fixed  by  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  99  893-896;    Dec.  Dig.  e=»284.] 

[No.  116.] 

Argued  December  7  and  8,  1016.     Decided 
December  20, 1916. 

fN  ERROR  to  the  Supreme  Court  of  th« 
J.  State  of  Colorado  to  review  a  decree 
which,  reversing  a  decree  of  the  District 
Court  of  the  City  and  County  of  Denver, 
in  that  state,  directed  the  dismissal  of  a 
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gait  to  enjoin  the  enforcement  of  an  order 
of  the  State  Tax  Gominission  and  State 
Board  of  Equalization,  increasing  the  valua- 
tion of  taxable  property  in  Denver.  Af- 
firmed. 

See  same  case  below,  66  Colo.  612,  138 
Pac.  1010. 

The  facts  are  stated  in  the  opinion. 

Mr.  Horace  Phelps  for  plaintiff  in  error. 

Mr.  Fred  Farrar,  Attorney  General  of 
Colorado,  and  Messrs.  Norton  Montgom- 
ery, James  A.  Marsh,  and  George  Q. 
CO  Richmond  for  defendants  in  error. 

5 

*  *Mr.  Justice  Holmes  delivered  the  opin* 
ion  of  the  court: 

This  is  a  suit  to  enjoin  the  State  Board 
of  Equalization  and  the  Colorado  Tax  Com- 
mission from  putting  in  force  and  the  de- 
fendant Pitcher,  as  assessor  of  Denver,  from 
^obeying,  an  order  of  the  boards,  increasing 
jthe  valuation  of  all  taxable  property  in  Den- 

*  Ter  40  per  cent.  The  order  *was  sustained 
and  the  suit  directed  to  be  dismissed  by  the 
supreme  court  of  the  state.  66  Colo.  612, 
138  Pac.  1010.  See  66  Colo.  343,  138  Pac. 
609.  The  plaintiff  is  the  owner  of  real  es- 
tate in  Denver,  and  brings  the  case  here  on 
the  ground  that  it  was  given  no  opportunity 
to  be  heard,  and  that  therefore  its  property 
will  be  taken  without  due  process  of  law, 
contrary  to  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States.  That  is  the 
only  question  with  which  we  have  to  deal. 
There  are  suggestions  on  the  one  side  that 
the  construction  of  the  state  Constitution 
and  laws  was  an  unwarranted  surprise,  and 
on  the  other,  that  the  decision  might  have 
been  placed,  although  it  was  not,  on  the 
ground  that  there  was  an  adequate  remedy 
at  law.  With  these  suggestions  we  have 
nothing  to  do.  They  are  matters  purely  of 
state  law.  The  answer  to  the  former  needs 
no  amplification;  that  to  the  latter  is  that 
the  allowance  of  equitable  relief  is  a  ques- 
tion of  state  policy,  and  that  as  the  su- 
preme court  of  the  state  treated  the  merits 
as  legitimately  before  it,  we  are  not  to 
speculate  whether  it  might  or  might  not 
have  thrown  out  the  suit  upon  the  prelimi- 
nary ground. 

For  the  purposes  of  decision  we  assume 
that  the  constitutional  question  is  presented 
in  the  baldest  way, — that  neither  the  plain- 
tiff nor  the  assessor  of  Denver,  who  pre- 
sents a  brief  on  the  plaintiff's  side,  nor  any 
representative  of  the  city  and  county,  was 
given  an  opportunity  to  be  heard,  other 
tiian  such  as  they  may  have  had  by  reason 
of  the  fact  that  the  time  of  meeting  of  the 
boards  is  fixed  by  law.  On  this  assumption 
it  is  obvious  that  injustice  may  be  suffered 
if  some  property  in  the  county  already  has 
been  valued  at  its  full  worth.    But  if  cer- 


tain property  has  been  ralued  at  a  rate  dif- 
ferent from  that  generally  prevailing  in 
the  county,  the  owner  has  had  his  oppor- 
tunity to  protest  and  appeal  as  usual  in 
our  system  of  taxation  (Hagar  ▼.  Reclama- 
tion Diet.  Ill  U.  S.  701,  709,  710,  28  L.  ed. 
569,  672,  673,  4  Sup.  Ct.  Rep.  663),  so  thatS 
it  must  be  assumed  that  the  property* own-? 
ers  in  the  coimty  all  stand  alike.  The  ques- 
tion, then,  is  whether  all  individuals  have 
a  constitutional  right  to  be  heard  before  a 
matter  can  be  decided  in  which  all  are 
equally  concerned, — ^here,  for  instance,  be- 
fore a  superior  board  decides  that  the  local 
taxing  oflicers  have  adopted  a  system  of 
undervaluation  throughout  a  county,  as 
notoriously  often  has  been  the  case.  The 
answer  of  this  court  in  the  State  R.  Tax 
Cases,  92  U.  8.  576,  23  L.  ed.  663,  at  least, 
as  to  any  further  notice,  was  that  it  was 
hard  to  believe  that  the  proposition  was 
seriously  made. 

Where  a  rule  of  conduct  applies  to  more 
than  a  few  people,  it  is  impracticable  that 
everyone  should  have  a  direct  voice  in  its 
adoption.  The  Constitution  does  not  re- 
quire all  public  acts  to  be  done  in  town 
meeting  or  an  assembly  of  the  whole.  Gen- 
eral statutes  within  the  state  power  are 
passed  that  affect  the  person  or  property  of 
individuals,  sometimes  to  the  point  of  ruin, 
without  giving  them  a  chance  to  be  heard. 
Their  rights  are  protected  in  the  only  way 
that  they  can  be  in  a  complex  society,  by 
their  power,  immediate  or  remote,  over 
those  who  make  the  rule.  If  the  result  in 
this  case  had  been  reached,  as  it  might  have 
been  by  the  state's  doubling  the  rate  of 
taxation,  no  one  would  suggest  that  the 
14th  Amendment  was  violated  unless  every 
person  affected  had  been  allowed  an  oppor- 
tunity to  raise  his  voice  against  it  before 
the  body  intrusted  by  the  state  Constitu- 
tion with  the  power.  In  considering  this 
case  in  this  court  we  must  assume  that  the 
proper  state  machinery  has  been  used,  and 
the  question  is  whether,  if  the  state  Con- 
stitution had  declared  that  Denver  had  been 
undervalued  as  compared  with  the  rest  ol 
the  state,  and  had  decreed  that  for  the  cur- 
rent year  the  valuation  should  be  40  per 
cent  higher,  the  objection  now  urged  could 
prevail.  It  appears  to  us  that  to  put  the 
question  is  to  answer  it.  There  must  be  a 
limit  to  individual  argument  in  such  mat-^ 
ters  if  government  is  to  go  on.  In  Lon-^ 
doner  v.  Denver,  210  U.  S.  373/385,  62  L.» 
«d.  1103,  1112,  28  Sup.  Ct.  Rep.  708,  a  local 
board  had  to  determine  "whether,  in  what 
amount,  and  upon  whom"  a  tax  for  paving 
a  street  should  be  levied  for  special  benefits. 
A  relatively  small  number  of  persons  was 
concerned,  who  were  exceptionally  affected, 
in  each  case  upon  individual  grounds,  and 
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it  was  held  that  they  had  a  right  to  a  hear- 
ing. But  that  decision  is  far  from  reaching 
a  general  determination  dealing  only  with 
the  principle  upon  which  all  the 
ments  in  a  county  had  been  laid. 
Judgment  affirmed 


(239  U.  S.  394) 

J.  C.  HADACHECK,  Plflf.  in  Err., 

V. 

C.  E.  SEBASTIAN,  Chief  of  Police  of  the 
City  of  Los  Angeles 

Constitutional  Law  ^=>296  —  Munici- 
pal CooPOBATioNS  €=>613  — Due  Peo- 
CES8  of  Law— Police  Power— Forbid- 
ding Brickyards  in  Designated  Area. 

1.  A  municipal  ordinance  enacted  in 
good  faith  as  a  police  measure,  prohibiting 
brickmaking  within  a  designated  area,  does 
not  take,  without  due  process  of  law,  the 
property  of  an  owner  of  a  tract  of  land 
within  the  prohibited  district,  although 
■uch  land  contains  valuable  deposits  of  clay 
miitable  for  brickmaking  which  cannot 
profitably  be  removed  and  manufactured 
into  brick  elsewhere,  and  is  far  more  valua- 
ble for  brickmaking  than  for  any  other  pur- 
pose, and  had  been  acquired  by  him  before  it 
was  annexed  to  the  municipality,  and  had 
long  been  used  by  him  as  a  brickyard. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  5S  826-838,  840-846;  Dec.  Dig. 
^=»296;  Municipal  Corporations,  Cent.  Dig.  S9 
1847.  1348:    Dec.  Dig.  ^=:»613.] 

Constitutional  Law  ^=s»240  —  Bqual 
Protection  of  the  Laws— Forbidding 
Brickmaking  in  Designated  Area. 

2.  Prohibiting  by  municipal  ordinance 
the  manufacture  of  brick  within  a  desig- 
nated area  cannot  be  said  to  deny  the  equal 
protection  of  the  laws  to  the  owner  of  a 
brickyard  within  the  prohibited  district, 
where  the  record  does  not  show  that  brick- 
yards in  other  localities  within  the  mu- 
nicipality where  the  same  conditions  exist 
are  not  regulated  or  prohibited,  or  that 
other  objectionable  businesses  are  permitted 
within  the  same  district. 

[BcL  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  98  888.  682.  883,  697-689;  Dec. 
Dig.  e=»240.] 

Courts  ^=»3d4— Error  to  State  Court- 
Scope  OF  Revew— Local  Law. 

3.  The  decision  of  the  highest  court  of 
a  state  that  a  municipal  ordinance  which  is 
asserted  to  violate  the  Federal  Constitution 
is  within  the  eity's  charter  powers,  and  is 
not  forbidden  by  the  state  Constitution,  is 
conclusive  upon  the  Federal  Supreme  Court 
on  writ  of  error  to  the  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  99  1049-1077 ;    Dec.  Dig.  ^=:»394.] 

[No.  32.] 
Submitted  October  22,  1916.     Decided  De- 
cember 20,  1915. 

IN  EKROK  to  tlie  Supreme  Court  of  the 
State  of  California  to  review  a  judg- 
ment refusing  relief  by  habeas  corpus  to  a 
person  convicted  of  violating  a  municipal 


ordinance  prohibiting  brickmaking  within  a 
designated  area.    Affirmed. 

See  same  case  below,  165  Cal.  416,  L.RJL 
1916B,  1248.  132  Pac.  584. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Emmet  11.  Wilson  and  G.  C.  De 
Garmo  for  plaintiff  in  error. 

Messrs.  Alber  Lee  Stephens,  Charles 
S.  Burnell,  and  Warren  L.  Williams  for  de- 
fendant in  error. 


*Mr.  Justice  McKenna  delivered  the  opin-* 
ion  of  the  court: 

Habeas  corpus  prosecuted  in  the  supreme 
court  of  the  state  of  California  for  the  dis- 
charge of  plaintiff  in  error  from  the  cus- 
tody of  defendant  in  error,  chief  of  police 
of  the  city  of  Los  Angeles. 

Plaintiff  in  error,  to  whom  we  shall  refer 
as  petitioner,   was   convicted  of   a  misde- 
meanor for  the  violation  of  an  ordinance 
of  the  city  of  Los  Angeles  which  makes  it 
unlawful    for   any   person   to   establish   or 
operate  a  brickyard  or  brickkiln,  or  any 
establishment,    factory,    or    place    for    the 
manufacture   or   burning   of   brick   within^ 
described  limits  in  the  city.    Sentence  was§ 
pronounced  against  him*  and  he  was  com-* 
mitted  to  the  custody  of  defendant  in  error 
as  chief  of  police  of  the  city  of  Los  Angeles. 

Being  so  in  custody  he  filed  a  petition  in 
the  supreme  court  of  the  state  for  a  writ  of 
habeas  corpus.  The  writ  waa  issued.  Sub- 
sequently defendant  in  error  made  a  return 
thereto,  supported  by  affidavits,  to  which 
petitioner  made  sworn  reply.  The  court 
rendered  judgment  discharging  the  writ  and 
remanding  petitioner  to  custody.  The  chief 
justice  of  the  court  then  granted  this  writ 
of  error. 

The  petition  sets  forth  the  reason  for  re- 
sorting to  habeas  corpus  and  that  petitioner 
is  the  owner  of  a  tract  of  land  within  the 
limits  described  in  the  ordinance,  upon 
which  tract  of  land  there  is  a  very  valuable 
bed  of  clay,  of  great  value  for  the  manu* 
facture  of  brick  of  a  fine  quality,  worth  to 
him  not  less  than  $100,000  per  acre,  or 
about  $800,000  for  the  entire  tract  for 
brickmaking  purposes,  and  not  exceeding 
$60,000  for  residential  purposes,  or  for  any 
purpose  other  than  the  manufacture  of 
brick.  That  he  has  made  excavations  of 
considerable  depth  and  covering  a  very  large 
area  of  the  property,  and  that  on  account 
thereof  the  land  cannot  be  utilized  for  resi- 
dential purposes  or  any  purpose  other  than 
that  for  which  it  is  now  used.  That  he 
purchased  the  land  because  of  such  bed  of 
clay  and  for  the  purpose  of  manufacturing 
brick;  that  it  was,  at  the  time  of  purchase, 
outside  of  the  limits  of  the  city,  and  distant 
from  dwellings  and  other  habitations,  and 
that  he  did  not  expect  or  believe,  nor  did 
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other  owners  of  property  in  the  yicinity 
expect  or  believe,  that  the  territory  would 
be  annexed  to  the  city.  That  he  haa  erected 
expensive  machinery  for  the  manufacture 
of  bricks  of  fine  quality  which  have  been 
and  are  being  used  for  building  purposes 
in  and  about  the  city. 

That  if  the  ordinance  be  declared  valid, 
he  will  be  compelled  to  entirely  abandon  his 

9  business  and  will  be  deprived  of  the  use  of 

%  his  property. 

*  *That  the  manufacture  of  brick  must 
necessarily  be  carried  on  where  suitable 
clay  is  found,  and  the  clay  cannot  be  trans- 
ported to  some  other  location;  and,  besides, 
the  clay  upon  his  property  is  particularly 
fine,  and  clay  of  as  good  quality  cannot  be 
found  in  any  other  place  within  the  city 
where  the  same  can  be  utilized  for  the 
manufacture  of  brick.  That  within  the  pro- 
hibited district  there  is  one  other  brickyard 
besides  that  of  plaintiff  in  error. 

That  there  is  no  reason  for  the  prohibi- 
tion of  the  business;  that  its  maintenance 
cannot  be  and  ia  not  in  the  nature  of  a  nui- 
sance as  defined  in  §  3479  of  the  Civil  Code 
of  the  state,  and  cannot  be  dangerous  or 
detrimental  to  health  or  the  morals  or 
safety  or  peace  or  welfare  or  convenience  of 
the  people  of  the  district  or  city. 

That  the  business  is  so  eonducted  as  not 
to  be  in  any  way  or  degree  a  nuisance;  no 
noises  arise  therefrom,  and  no  noxious  odors, 
and  that  by  the  use  of  certain  means  (which 
are  described)  provided  and  the  situation  of 
the  brickyard  an  extremely  small  amount 
of  smoke  is  emitted  from  any  kiln,  and  what 
is  emitted  is  so  dissipated  that  it  is  not  a 
nuisance  nor  in  any  manner  detrimental  to 
health  or  comfort.  That  during  the  seven 
years  which  the  brickyard  has  been  conduct- 
ed no  complaint  has  been  made  of  it,  and  no 
attempt  has  ever  been  made  to  regulate  it. 

That  the  city  embraces  107.62  square  miles 
In  area  and  76  per  cent  of  it  is  devoted  to 
residential  purposes;  that  the  district  de- 
scribed in  the  ordinance  includes  only  about 
8  square  miles,  is  sparsely  settled,  and  con- 
tains large  tracts  of  unsubdivided  and  unoc- 
eupied  land;  and  that  the  boundaries  of  the 
district  were  determined  for  the  sole  and 
specific  purpose  of  prohibiting  and  suppress- 
ing the  business  of  petitioner  and  that  of 
the  other  brickyard. 

That  there  are  and  were,  at  the  time  of 
the  adoption  of  the  ordinance,  in  other  dis- 
tricts of  the  city  thickly  built  up  with  resi- 
i«dences  brickyards  maintained  more  detri- 
S  mental  to  the  inhabitants  of  the  city.    That 

*  a  petition  was  filed,*  signed  by  several  hun- 
dred persons,  representing  such  brickyards 
to  be  a  nuisance,  and  no  ordinance  or  regu- 
lation was  passed  in  regard  to  such  peti- 
tion, and  the  brickyards  are  operated  with* 


out  hindrance  or  molestation.  That  other 
brickyards  are  permitted  to  be  maintained 
without  prohibition  or  regulation. 

That  no  ordinance  or  regulation  of  any 
kind  has  been  passed  at  any  time  regulating 
or  attempting  to  regulate  brickyards,  or  in- 
quiry made  whether  they  could  be  main- 
tained without  being  a  nuisance  or  detri- 
mental to  health. 

That  the  ordinance  does  not  state  a  publie 
ofi'ense,  and  is  in  violation  of  the  Constitu- 
tion of  the  state  and  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

That  the  business  of  petitioner  is  a  lawful 
one,  none  of  the  materials  used  in  it  are 
combustible,  the  machinery  is  of  the  most 
approved  pattern,  and  its  conduct  will  not 
create  a  nuisance. 

There  is  an  allegation  that  the  ordinance, 
if  enforced,  fosters  and  will  foster  a  monop- 
oly, and  protects  and  will  protect  other  per- 
sons engaged  in  the  manufacture  of  brick 
in  the  city,  and  discriminates  and  will  dis- 
criminate against  petitioner  in  favor  of 
such  other  persons,  who  are  his  competitors, 
and  will  prevent  him  from  entering  into 
competition  with  them. 

The  petition,  after  almost  every  para- 
graph, diarges  a  deprivation  of  property,  the 
taking  of  property  without  compensation, 
and  that  the  ordinance  is  in  consequence  in- 
valid. 

We  have  given  this  outline  of  the  petition, 
as  it  presents  petitioner's  contentions,  with 
the  circumstances  (which  we  deem  most 
material)  that  give  color  and  emphasis  to 
them. 

But  there  are  substantial  traverses  made 
by  the  return  to  the  writ,  among  others,  a 
denial  of  the  charge  that  the  ordinance  was^ 
arbitrarily  directed  against  the  business  of ^ 
petitioner,  and  it  is  alleged  that  there  is  an-* 
other  district  in  which  brickyards  are  pro* 
hibited. 

There  was  a  denial  of  the  allegations  that 
the  brickyard  was  eonducted  or  could  be 
conducted  sanitarily,  or  was  not  offensive  to 
health.  And  there  were  affidavits  supporting 
the  denials.  In  these  it  was  alleged  that  the 
fumes,  gases,  smoke,  soot,  steam,  and  dust 
arising  from  petitioner's  briekmaking  plant 
have  from  time  to  time  caused  sickness  and 
serious  discomfort  to  those  living  in  the 
vicinity. 

There  was  no  specific  denial  of  the  value 
of  the  property,  or  that  it  contained  depos- 
its of  clay,  or  that  the  latter  could  not  be 
removed  and  manufactured  into  brick  else- 
where. There  was,  however,  a  general  de- 
nial that  the  enforcement  of  the  ordinance 
would  "entirely  deprive  petitioner  of  his 
property  and  the  use  thereof." 

How  the  supreme  court  dealt  with  the  al- 
legations,   denials,   and   affidavits   we   can 
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gather  from  iU  opinion.  Tli«  court  said, 
through  Mr.  Justice  Sloes:  "The  district 
to  which  the  prohibition  was  applied  con- 
tains about  3  square  miles.  The  petitioner 
ia  the  owner  of  a  tract  of  land,  containing 
8  acres,  more  or  less,  within  the  district  de- 
scribed in  the  ordinance.  He  acquired  his 
land  in  1902,  before  the  territory  to  which 
the  ordinance  was  directed  had  been  annexed 
to  the  city  of  Los  Angeles.  His  land  contains 
valuable  deposits  of  clay  suitable  for  the 
manufacture  of  brick,  and  he  has,  during  the 
entire  period  of  his  ownership,  used  the  land 
for  brickmaking,  and  has  erected  thereon 
kilns,  maehinery,  and  buildings  necessary  for 
snch  manufacture.  The  land,  as  he  alleges, 
ia  far  more  valuable  for  brickmaking  than 
for  any  other  purpose."  [165  Cal.  418, 
K  R.  A.  1916B,  1248,  132  Pac.  584.1 

The   court   considered   the   business   one 
which  could  be  regulated,  and  that  regula- 
tion was  not  precluded  by  the  fact  "that  the 
value  of  investments  made  in  the  business 
^  prior  to  any  legislative  action  will  be  greatly 
o  diminished,"  and  that  no  complaint  could 
•  be  based  upon  the  fact  that*petitioner  had 
been  carrying  on  the  trade  in  that  locality 
for  a  long  period. 

And,  considering  the  allegations  of  the 
petition,  the  denials  of  the  return,  and  the 
evidence  of  the  affidavits,  the  court  said  that 
the  latter  tended  to  show  that  the  district 
created  has  become  primarily  a  residential 
section,  and  that  the  occupants  of  the  neigh- 
boring dwellings  are  seriously  incommoded 
by  the  operations  of  petitioner;  and  that 
such  evidence,  "when  taken  in  connection 
with  the  presumptions  in  favor  of  the  pro- 
priety of  the  legislative  determination,  is 
certainly  sufficient  to  overcome  any  eonten- 
tion  that  the  prohibition  [of  the  ordinance] 
was  a  mere  arbitrary  invasion  of  private 
right,  not  supported  by  any  tenable  belief 
that  the  continuance  of  the  business  .  .  . 
was  BO  detrimental  to  the  interests  of  others 
as  to  require  suppression." 

The  court,  on  the  evidence,  rejected  the 
contention  that  the  ordinance  was  not  in 
good  faith  enacted  as  a  police  measure,  and 
that  it  was  intended  to  discriminate  against 
petitioner,  or  that  it  was  actuated  by  any 
motive  of  injuring  him  as  an  individual. 

The  eharge  of  discrimination  between  lo- 
ealities  was  not  sustained.  The  court  ex- 
pressed the  view  that  the  determination  of 
prohibition  was  for  the  legislature,  and  that 
the  court,  without  regard  to  the  fact  shown 
in  the  return  that  there  was  another  district 
in  which  brickmaking  was  prohibited,  could 
not  sustain  the  claim  that  the  ordinance 
was  not  enacted  in  good  faith,  but  was  de- 
signed to  discriminate  against  petitioner 
and  the  other  brickyard  within  the  district. 
TThe  facts  before  us,"  the  court  finally  said» 
36  S.  C— 10. 


"would  certainly  not  justify  the  ccmclusioa 
that  the  ordinance  here  in  question  was  de* 
signed,  in  either  its  adoption  or  its  enforce- 
ment, to  be  anything  but  what  it  purported 
to  be;  viz.,  a  legitimate  regulation,  operat- 
ing alike  upon  all  who  come  within  its 
terms." 

We  think  the  conclusion  of  the  court  is^ 
justified  by  the  evidence  and  makes  it  unnec-;^ 
essary  to  review  the  man|*  cases  cited  by  pe-* 
titioner  in  which  it  is  decided  that  the 
police  power  of  a  state  cannot  be  arbitrarily 
exercised.  The  principle  is  familiar,  but  in 
any  given  case  it  must  plainly  appear  to 
apply.  It  is  to  be  remembered  that  we  are 
dealing  with  one  of  the  most  essential  powers 
of  government,— one  that  is  the  least  limit- 
able.  It  may,  indeed,  seem  harsh  in  4ta 
exercise,  usually  is  on  some  individual,  but 
the  imperative  necessity  for  its  existence 
precludes  any  limitation  upon  it  when  not 
exerted  arbitrarily.  A  vested  interest  can- 
not be  asserted  against  it  because  of  condi- 
tions once  obtaining.  Chicago  &  A.  R.  Co.  v. 
Tranbarger,  238  U.  S.  67,  78,  59  L.  ed.  1204,. 
121],  35  Sup.  Ct  Rep.  678.  To  so  hold 
would  preclude  development  and  fix  a  city 
forever  in  its  primitive  conditions.  There 
must  be  progress,  and  if  in  its  march  private 
interests  are  in  the  way,  they  must  yield  to 
the  good  of  the  community.  The  logical  re- 
sult of  petitioner's  contention  would  seem  to- 
be  that  a  city  could  not  be  formed  or  en- 
larged against  the  resistance  of  an  occupant 
of  the  ground,  and  that  if  it  grows  at  all 
it  can  only  grow  as  the  environment  of  the 
occupations  that  are  usually  banished  to  the 
purlieus. 

The  police  power  and  to  what  extent  it 
may  be  exerted  we  have  recently  illustrated 
in  Reinman  v.  Little  Rock,  237  U.  S.  171^ 
59  L.  ed.  900,  35  Sup.  Ct.  Rep.  511.  The 
circumstances  of  the  case  were  very  much 
like  those  of  the  case  at  bar,  and  give  reply 
to  the  contentions  of  petitioner,  especially 
that  which  asserts  that  a  necessary  and  law- 
ful occupation  that  is  not  a  nuisance  per  se 
cannot  be  made  so  by  l^islatlve  declaration^ 
There  was  a  like  investment  in  property,  en- 
couraged by  the  then  conditions;  a  like  re- 
duction of  value  and  deprivation  of  property 
was  asserted  against  the  validity  of  the  or- 
dinance there  considered;  a  like  assertion  of 
an  arbitrary  exercise  of  the  power  of  prohi- 
bition. Against  all  of  these  contentions,  and 
causing  the  rejection  of  them  all,  was  ad- 
duced the  police  power.  There  was  a  pro- 
hibition of  a  business,  lawful  in  itself,  there  ^ 
as  here.  It  was  a  livery  stable  there;  a^ 
brickyard  here.  They  differ  in  ^particulars,  * 
but  they  are  alike  in  that  which  cause  and 
justify  prohibition  in  defined  localities, — 
that  is,  the  effect  upon  the  health  and  com- 
fort of  the  community. 
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The  ordinance  passed  upon  prohibited  the 
conduct  of  the  business  within  a  certain  de- 
fined area  in  Little  Rock,  Arkansas.  This 
court  said  of  it:  granting  that  the  business 
was  not  a  nuisance  per  se,  it  was  clearly 
within  the  police  power  of  the  state  to  regu- 
late it,  "and  to  that  end  to  declare  that  in 
particular  circumstances  and  in  particular 
localities  a  livery  stable  shall  be  deemed  a 
nuisance  in  fact  and  in  law."  And  the  only 
limitation  upon  the  power  was  stated  to  be 
that  the  power  could  not  be  exerted  arbi- 
trarily or  with  unjust  discrimination.  There 
was  a  citation  of  cases.  We  think  the  pres- 
ent case  is  within  the  ruling  thus  declared. 

There  is  a  distinction  between  Reinman  v. 
Little  Rock  and  the  case  at  bar.  There  a 
particular  business  was  prohibited  which 
was  not  affixed  to  or  dependent  upon  its  lo- 
cality; it  could  be  conducted  elsewhere. 
Here,  it  is  contended,  the  latter  condition 
does  not  exist,  and  it  is  alleged  that  the 
manufacture  of  brick  must  necessarily  be 
carried  on  where  suitable  clay  is  found,  and 
that  the  clay  on  petitioner's  property  can- 
not be  transported  to  some  other  locality. 
This  is  not  urged  as  a  physical  impossibility, 
but  only,  counsel  say,  that  such  transporta- 
tion and  the  transportation  of  the  bricks  to 
places  where  they  could  be  used  in  construc- 
tion work  would  be  prohibitive  "from  a 
financial  standpoint."  But  upon  the  evi- 
dence the  supreme  court  considered  the  case, 
as  we  understand  its  opinion,  from  the 
standpoint  of  the  offensive  effects  of  the  op- 
eration of  a  brickyard,  and  not  from  the 
deprivation  of  the  deposits  of  clay,  and  dis- 
tinguished Ex  parte  Kelso,  147  Cal.  609,  2 
L.R.A.(N.S.)  796,  109  Am.  St.  Rep.  178, 
82  Pac.  241,  wherein  the  court  declared  in* 
valid  an  ordinance  absolutely  prohibiting 
2  the  maintenance  or  operation  of  a  rock  or 
^  stone  quarry  within  a  certain  portion  of  the 
city  and  county  of  San  Francisco.  *The 
court  there  said  that  the  effect  of  the  ordi- 
nance was  "to  absolutely  deprive  the  owners 
of  real  property  within  such  limits  of  a 
valuable  right  incident  to  their  ownership, 
viz.,  the  right  to  extract  therefrom  such 
rock  and  stone  as  they  may  find  it  to  their 
advantage  to  dispose  of."  The  court  ex- 
pressed the  view  that  the  removal  could  be 
regulated,  but  that  "an  absolute  prohibition 
of  such  removal  under  the  circumstances" 
could  not  be  upheld. 

In  the  present  case  there  is  no  prohibi- 
tion of  the  removal  of  the  brick  clay;  only  a 
prohibition  within  the  designated  locality 
of  its  manufacture  into  bricks.  And  to  this 
feature  of  the  ordinance  our  opinion  is  ad- 
dressed. Whether  other  questions  would 
arise  if  the  ordinance  were  broader,  and 
opinion  on  such  questions,  we  reserve. 

Petitioner   invokes  the  equal  protection 


clause  of  the  Constitution  and  charges  that 
it  is  violated  in  that  the  ordinance  (1) 
"prohibits  him  from  manufacturing  brick 
upon  his  property  while  his  competitors  are 
permitted,  without  regulation  of  any  kind, 
to  manufacture  brick  upon  property  situat- 
ed in  all  respects  similarly  to  that  of  plain* 
tiff  in  error;"  and  (2)  that  it  "prohibits 
the  conduct  of  his  business  while  it  permits 
the  maintenance  within  the  same  district  of 
any  other  kind  of  business,  no  matter  how 
objectionable  the  same  may  be,  either  in  its 
nature  or  in  the  manner  in  wliich  it  is  con- 
ducted." 

if  we  should  grant  that  the  first  specificar 
tion  shows  a  violation  of  classification,  that 
is,  a  distinction  between  businesses  which 
was  not  within  the  legislative  power,  peti- 
tioner's contention  encounters  the  objection 
that  it  depends  upon  an  inquiry  of  fact 
which  the  record  does  not  enable  us  to  de- 
termine. It  is  alleged  in  the  return  to  the 
petition  that  brickmaking  is  prohibited  in 
uue  other  district,  and  an  ordinance  is  re* 
ferred  to  regulating  business  in  other  dis- 
tricts. Xo  this  piaintill  in  error  replied  ^ 
that  the  ordinance  attempts  to  prohibit  ths^J 
operation  of  certain  ^businesses  having  me-* 
chauicai  power,  and  does  not  prohibit  the 
maintenance  of  any  business  or  the  opera- 
tion of  any  machine  that  is  operated  by  ani- 
mal power.  iu  otuei'  woius,  petitioner 
makes  his  contention  depend  upon  dispu- 
labie  considerations  of  ciassiiication  and  u|k 
on  a  comparison  of  conditions  of  wiiiuh  there 
is  no  means  of  judicial  deteruunation,  and 
upon  which,  nevertheless,  we  are  expected 
to  reverse  legislative  action  exercised  upon 
matters  of  wuich  the  city  has  control. 

'lo  a  certain  extent  the  latter  comment 
may  be  applied  to  other  contentions;  and, 
besides,  there  is  no  allegation  or  proof  oi 
other  objectionable  businesses  being  permit 
ted  within  the  district,  and  a  speculation  el 
their  establishment  or  conduct  at  some  fu- 
ture time  is  too  remote. 

In  his  petition  and  argument  something  is 
made  of  the  ordinance  as  fostering  a  monop- 
oly and  suppressing  his  competition  with 
other  brickmakers.  The  charge  and  argu- 
ment are  too  illusive.  It  is  part  of  the 
charge  that  the  ordinance  was  directed 
against  him.  The  charge,  we  have  seen,  was 
rejected  by  the  supreme  court,  and  we  find 
nothing  to  justify  it. 

It  may  be  that  brickyards  in  other  lo- 
calities within  the  city  where  the  same  con- 
ditions exist  are  not  regulated  or  prohibited, 
but  it  does  not  follow  that  they  will  not  be. 
That  petitioner's  business  was  first  in  time 
to  be  prohibited  does  not  make  its  pro- 
hibition unlawful.  And  it  may  be,  as  said 
by  the  supreme  court  of  the  state,  that  the 
conditions  justify  a  distinction.     However 


Digitized  by 


Google 


1915. 


MILLER  T.  STRAHL. 


147 


the  inquiriei  thus  suggested  are  outside  of 
our  province. 

There  are  other  and  subsidiary  conten- 
tions which,  we  think,  do  not  require  discus- 
sion. They  are  disposed  of  by  what  we  have 
said.  It  may  be  that  something  else  than 
prohibition  would  have  satisfied  the  condi- 
tions. Of  this,  however,  we  have  no  means 
of  determining,  and  besides,  we  cannot  de- 
^  elare  invalid  the  exertion  of  a  power  which 
^  the  city  undoubtedly  has  because  of  a  charge 
*  that  it  does^ot  exactly  accommodate  the  con- 
ditions, or  that  some  other  exercise  would 
have  been  better  or  less  harsh.  We  must 
accord  good  faith  to  the  city  in  the  absence 
of  a  clear  showing  to  the  contrary  and  an 
honest  exercise  of  judgment  upon  the  cir- 
cumstances which  induced  its  action. 

We  do  not  notice  the  contention  that  the 
ordinance  is  not  within  the  city's  charter 
powers,  nor  that  it  is  in  violation  of  the 
state  Constitution,  such  contentions  raising 
only  local  questions  which  must  be  deemed 
to  have  been  decided  adversely  to  petitioner 
by  the  supreme  court  of  the  state. 
Judgment  afiirmed. 


(239  U.  8.  426) 

ROME  MILLER,  Plff.  in  Err., 

V. 

EMIL  J.  STRAIIL. 
Innkeepers  ^=»2— Police  Poweb— Keou- 

LATINQ    InNKEEPEB's    DuTY    IN    CaSE    OF 

Fibe. 

1.  The  requirement  of  Neb.  Rev.  Stat. 
1913,  §  3104,  that  innkeepers  in  case  of  fire 
shall  give  notice  of  the  same  to  all  guests 
and  inmates  at  once,  and  shall  do  all  in 
their  power  to  save  such  guests  and  inmates, 
cannot  be  said  to  exceed  the  state's  police 
power  as  applied  to  a  case  where,  through 
the  failure  to  make  any  adequate  investiga- 
tion, a  guest  was  permitted  to  sleep  for  two 
hours  after  there  were  indications  that  a 
fire  existed,  awaking  only  to  find  that  all 
means  of  escape,  except  by  a  rope  which 
proved  too  weak  to  sustain  his  weight,  were 
cut  off  by  the  density  of  the  smoke,  and  the 
absence  of  employees  from  their  posts. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  9  2;    Dec.  Dig.  ^=^2.1 

Constitutional  Law  «=»296:— Innkeep- 
ers «=»2— Dub  Peooess  op  Law— Un- 
certainty OF  Statute. 

2.  There  is  no  such  uncertainty  in  the 
requirement  of  Neb.  Rev.  Stat.  1913,  §  3104, 
that  innkeepers  in  case  of  fire  shall  "do  all 
in  their  power"  to  save  guests  and  inmates, 
as  to  render  the  statute  invalid  under  U. 
S.  Const.,  14th  Amend.,  as  wanting  in  due 
process  of  law. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  8S  825-838.  840-846 :  Dec.  Dig.  ^s» 
296 ;  Innkeepers,  Cent.  Dig.  9  2;  Dec.  Dig.  «;=»2.] 

Constitutional  Law  ^=>240  —  Equal 
Protection  of  the  Laws— Classifica- 
tion— Regulating  Duty  of  Innkeef- 
XBS  IN  Case  of  Fire. 

3.  Singling  out  hotels  having  more  than 
fifty  rooms    as  proper  subjects  for  recrula- 


tions  respecting  the  duty  of  hotel  keepers 
towards  guests  and  inmates  in  case  of  fire,  as 
is  done  by  Neb.  Rev.  Stat.  1913,  §  3104,  does 
not  render  the  statute  repugnant  to  U.  S. 
Const.,  14th  Amend.,  as  aenying  the  equal 
protection  of  the  laws. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  99  688,  692,  693.  687-699;  Dec 
Dig.  i@==>240.] 

[No.  458.] 

Argued   November  29,   1915.     Decided  De- 
cember 20,  1915. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
which  afllrmed  a  judgment  of  the  District 
Court  of  Douglas  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  against  a 
hotel  keeper  to  recover  for  personal  injuries 
sustained  by  a  guest  during  a  fire.  Af- 
firmed. 

See  same  case  below,  97  Neb.  820,  151  N. 
W.  952. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ed{;ur  M.  Morsman,  Jr.,  for  plain- 
tiflf  in  error. 

Messrs.  H.  C.  Brome,  Clinton  Brome, 
and  H.  S.  Daniel  for  defendant  in  error. 

OD 
H 

*Mr.  Justice  McKcnna  delivered  the  opiiw.  * 
ion  of  the  court: 

Action  for  the  recovery  of  $15,000  on  ac- 
count of  injuries  sustained  by  defendant  in 
error  while  a  guest  at  the  hotel  of  plain- 
tiff in  error,  caused  by  the  negligence  of 
the  latter  and  in  violation  of  a  law  of  the 
state  of  Nebraska. 

Plaintiff  in  the  case,  defendant  in  error 
here,  alleges  that  the  plaintiff  in  error  was 
the  proprietor  and  operator  of  what  is 
known  as  the  Millard  Hotel,  located  in^ 
Omaha,  Nebraska,  and  that,  as  such,  he^ 
received  and  entertained  *def  end  ant  in  error* 
as  a  guest  for  hire;  that  on  the  night  of 
January  22,  1911,  and  during  the  morning 
of  January  23,  defendant  in  error  occupied 
a  room  on  the  fourth  floor  of  the  hotel; 
that  the  hotel  had  more  than  fifty  rooms 
and  was  four  or  more  stories  high;  that  be- 
tween midnight  and  dawn,  January  23, 
1911,  a  "hostile  fire"  broke  out  in  the  hotel, 
which,  it  is  alleged,  by  reason  of  the  negli- 
gence of  plaintiff  in  error,  was  not  properly 
discovered  or  controlled,  and  a  portion  of 
the  hotel  was  burned,  the  halls  thereof  filled 
with  smoke  and  gases,  endangering  the 
lives  of  the  guests  and  inmates;  that  plain- 
tiff in  error  and  his  servants  failed  and 
neglected  to  awaken  the  guests  or  give  them 
notice  of  the  fire,  and  titat  by  reason  there- 
of defendant  in  error  was  injured  by  the 
smoke  and  gases  in  attempting  to  escape 
from  the  hotel. 

The  specifications  of  negligence  are  aa  fol* 
lows: 


^=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  K^-Numbered  Digests  ft  Indexes 
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(1)  Failure  to  maintain  a  competent 
night  watchman;  that  the  hotel  was  not 
properly  patrolled,  examined,  or  inspected, 
and  that  its  employees  negligently  failed 
to  be  at  their  posts  of  duty  to  respond  to 
the  warnings  given  them. 

(2)  Plaintiff  in  error  did  not  maintain 
an  efficient  or  sufficient  ^stem  of  fire  gongs 
for  arousing  guests,  that  he  did  not,  as  soon 
as  the  fire  was  discovered,  ring  or  cause  to 
be  rung  a  fire  gong  on  the  fourth  floor,  or 
ring  or  cause  to  be  rung  a  telephone  in  the 
room  of  defendant  in  error,  or  in  any  other 
way  awaken,  arouse,  or  notify  him  of  the 
existence  of  the  fire. 

(3)  Plaintiff  in  error  did  not  notify  de- 
fendant in  error  of  the  location  of  the  stair- 
way leading  from  the  fourth  floor;  that 
the  hotel  did  not  have  a  sufficient  number 
of  stairways;  that  plaintiff  in  error  failed 
to  operate  the  elevator,  failed  to  respond  to 
defendant  in  error's  demand  to  be  removed, 
and  failed  to  have  any  light,  sign,  or  notice 

Q  indicating  the  location  of  the  elevator. 
^  (4)  Defendant  in  error's  room  was  fur- 
*  nished  with  a  Hope  which  plaintiff  in  error 
represented  could  be  used  for  the  purpose 
of  a  fire  escape,  but  that  it  was  too  small 
and  insufficient  for  such  purpose,  and  that 
proper  directions  were  not  given  for  its  use 
as  a  means  of  escape.  Defendant  in  error 
attempted  to  escape  by  means  of  this  rope 
and  in  doing  so  suffered  bodily  injuries. 

There  were  general  denials  of  these  alle- 
gations and  averments  of  negligence  on  the 
part  of  defendant  in  error  which  directly, 
it  is  averred,  contributed  to  and  caused  his 
injuries,  and  without  which,  it  is  further 
averred,  he  would  not  have  received  them. 
A  knowledge  of  or  means  of  knowledge  of  the 
plans  of  the  hotel  and  means  of  ingress  and 
egress  were  averred,  and  also  the  equip- 
ment of  the  hotel  lights  in  its  halls,  notices 
and  fire  escapes. 

The  case  was  tried  to  a  jury  which  re- 
turned a  verdict  for  defendant  in  error  in 
the  sum  of  $6,500,  upon  which  judgment 
was  entered.  It  waa  affirmed  by  the  su- 
preme court  of  the  state. 

The  supreme  court  in  its  opinion  says: 
"It  is  undisputed  that  the  smell  of  smoke 
was  detected  by  one  of  the  employees  in 
the  hotel  about  1:30  A.  ic.,  and  that  later 
a  guest  called  the  attention  of  the  night 
clerk  to  the  smell  of  smoke;  that  the  clerk 
did  nothing  further  than  to  look  into  the 
cuspidor  to  see  if  paper,  or  some  like  com- 
bustible matter,  might  be  burning  there. 
And  this  was  two  hours  before  the  appellee 
awoke  to  find  the  halls  filled  with  smoke. 
These  facts,  together  with  the  testimony 
relating  to  the  fire  gongs,  fire  escapes,  and 
the  general  conduct  of  appellant's  agents^ 


were  all  properly  submitted  to  the  jury." 
[97  Neb.  823,  161  N.  W.  952.] 

The  court  decided  that  there  was  a  eom- 
mon-law  liability  upon  a  hotel  keeper  "to 
protect  his  guests  from  danger  when  it  is 
reasonably  within  his  power  to  do  so,"  and 
cited  besides,  §  3104  of  the  Revised  Stat- 
utes of  the  state,  1913,  which  reads  as  fol- 
lows: ^ 

"In  hotels  or  lodging  houses  containing  $ 
more  than  fifty* rooms,  and  being  four  or* 
more  stories  high,  the  proprietor  or  leasee 
of  each  hotel  or  lodging  house  shall  employ 
and  keep  at  least  one  competent  watchman, 
whose  duty  it  shall  be  to  keep  watch  and 
guard  in  such  hotel  or  lodging  house  against 
fire  and  to  give  warning  in  case  a  fire  should 
break  out.  Such  watchman  shall  be  on 
duty  between  the  hours  of  9  o'clock  F.  u, 
and  6  o'clock  ▲.  ic.,  and  in  case  of  fire  he 
shall  instantly  awaken  each  guest  and  all 
other  persons  therein,  and  inform  them  of 
such  fire.  A  large  alarm  bell  or  gong  shall 
be  placed  on  each  fioor  or  story,  to  be  used 
to  alarm  the  inmates  of  such  hotel  or  lodg- 
ing house  in  case  of  fire  therein.  It  shall 
be  the  duty  of  every  proprietor,  or  keeper  of 
such  hotel  or  lodging  house,  in  ease  of  fire 
therein  to  give  notice  of  same  to  all  guests 
and  inmates  thereof  at  once  and  to  do  all 
in  their  power  to  save  such  guests  and  in- 
mates." 

The  statute  ia  attacked  on  the  ground 
that  it  contravenes  the  Constitution  of  the 
state  (with  which  we  have  no  concern)  and 
the  Ck)nstitution  of  the  United  States.  Aa 
a  foundation  for  the  contention  plaintiff  in 
error  asserts  that  the  trial  court,  whose 
action  was  affirmed  by  the  supreme  court 
of  the  state,  specifically  instructed  the  jury 
that  plaintiff  in  error  "and  all  his  employees 
and  the  night  watchman  at  the  hotel  owed** 
to  defendant  in  error  "the  active  duty  after 
the  fire  had  broken  <mt  [italics  counsel's] 
as  follows:  (a)  To  notify  him  (Strahl)  of 
the  existence  of  the  fire  so  that  he  might 
escape  unharmed,  (b)  To  do  all  in  their 
power  to  save  him  (Strahl)  from  the  fire^ 
and  that  failure  to  perform  either  of  these 
duties  made  Rome  Miller  [plaintiff  in  error] 
liable  in  damages.  In  other  words,  the 
trial  court  construed  the  act  of  1883,  above 
mentioned,  so  as  to  make  Rome  Miller  li- 
able for  the  penalty  mentioned  in  the  aei 
(fine,  imprisonment,  and  liable  for  dam- 
ages) in  the  event  (1)  either  he  or  the 
watchman  or  any  employee  in  the  hotel 
failed  to  do  all  in  their  potoer  to  save  Emil 
J.  Strahl  from  the  fire  free  of  injury  or 
(2)  either  the  proprietor  of  the  hotel  (Mil- 
ler),  the  watchman,  or  any  other  employee, 
failed  to  awaken  and  notify  Strahl  of  the 
existence  of  the  fire." 
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Plaintiif  in  error  admits  that  the  Btate  of 
Kehraska  may  "without  limit"  prescribe 
Regulations  having  reference  to  the  per- 
formance  of  acts  and  the  taking  of  precau- 
tion prior  to  the  time  when  a  fire  breaks 
out."  But  counsel  says,  "After  the  fire 
breaks  out,  we  deny  that  the  legislature, 
under  its  police  power,  can  compel  the  inn- 
keeper or  the  watchman,  or  any  employee,  to 
do  any  act  which  involves  a  risk  to  the  life 
and  liberty  of  such  person."  Such  limita- 
tion of  the  police  power  is  expressed  in 
various  ways,  and  iliat  it  is  not  within 
such  power  to  compel  a  watchman  or  other 
employee  to  remain  in  a  burning  building 
"for  the  purpose  of  doing  all  in  their  pow- 
er to  save  the  lives  of  the  guests,  and  for 
the  purpose  of  awakening  the  guests  and 
notifying  them  of  the  fire,"  such  lives  being, 
it  is  added,  "just  as  precious  and  raluable 
to  the  state  as  is  the  life  of  the  guest." 

We  need  not  pause  to  consider  differences 
between  the  value  of  lives  to  the  state,  or 
whether  one  life  is  more  precious  than  an- 
other to  the  state,  or  of  more  concern  to 
the  state  to  preserve  than  the  other.  It  is 
quite  certain  that  he  who  assumes  duties 
may  be  required  to  perform  them.  When 
plaintiif  in  error  engaged  in  the  business  of 
hotel  keeper  he  undertook  its  obligations, 
and  we  need  not  consider  whether  the  stat- 
ute exacts  from  him  and  his  employees  hero- 
ic conduct,  and  not  much  more  need  be  said 
in  answer  to  the  contentions  of  plaintiff  in 


The  command  of  the  statute  is  that  in 
ease  of  a  fire  the  keepers  of  hotels  must 
give  "notice  of  the  same  to  all  guests  and 
inmates  thereof  at  once,  and  to  do  all  in 
their  power  to  save  such  guests  and  in- 
mates." Could  the  statute  exact  lessT  It 
is  the  dictate  of  humanity,  and  gets  nothing 
2  from  its  expression  as  a  legal  obligation 
^  except  a  penalty  for  its  violation,  and  the 
*  facts  of  the  case*reject  any  charge  that  it 
was  enforced  to  the  extent  of  risk  of  the 
life  of  anybody  or  to  the  injury  of  anybody. 
Plaintiff  in  error  was  charged  with  cer- 
tain acts  of  omission,  the  jury  found  that 
he  was  guilty  as  charged,  and  the  finding 
was  sustained  by  the  trial  and  supreme 
courts.  We  may  say  without  particular  re- 
view that  they  were  plain  violations  of  duty 
required  by  the  statute.  There  was  an  es- 
pecially significant  fact:  the  fire  was  de- 
tected by  one  of  the  employees  of  the  hotel 
about  1:  30  A.  u.,  and  later  a  guest  called 
the  attention  of  the  clerk  to  the  smell  of 
smoke.  The  clerk  was  moved  by  this  warn- 
ing to  look  into  a  cuspidor,  and  no  further; 
and  this  was  two  hours  before  defendant  in 
error  awoke  to  find  the  halls  filled  with 
smoke.  The  neglect  cannot  be  magnified 
by  comment.     If  the  action  of  a  clerk  un* 


der  such  circumstances  would  be  a  discharge 
of  duty  to  one  guest  it  would  be  a  dis- 
charge of  duty  to  many  guests;  if  to  men, 
then  to  women  and  children,  and  the  trage^ 
dy  which  might  result  8j)palls  the  imagi- 
nation. But  to  one  or  many  the  duty  to 
investigate  when  the  existence  of  a  fire  is 
indicated  or  suspected  is  clear.  It  is  to  be 
remembered  that  in  the  case  at  bar  there 
were  indications  of  fire  at  1:  30  a.  ic.,  and 
that  at  3 :  30  defendant  in  error  awoke  to 
find  the  halls  filled  with  smoke.  He  could 
get  no  response  to  his  calls  by  telephone; 
he  sought  the  elevator,  but  it  was  not  run- 
ning, and,  not  knowing  the  location  of  the 
stairway,  he  returned  to  his  room  and  at- 
tempted to  escape  by  means  of  a  rope  fire 
escape.  These  facts  and  others  referred  to 
by  ^e  court  justified  the  jury  in  concluding 
that  plaintiff  in  error  did  not  do  all  in  his 
power  to  save  defendant  in  error. 

It  is  entirely  aside  from  the  questions  in 
the  case  and  the  requirements  of  the  statute 
to  consider  the  dismays  and  perils  of  an 
extreme  situation,  and  what  then  might  be 
expected  of  courage  or  excused  to  timidity.  ^ 
It  was  one  of  the  purposes  of  the  statute  $ 
to  preclude  such  extremity.  •  It  requires  * 
careful  inspection  of  conditions,  especially 
through  the  night,  to  detect  the  existence 
of  fire,  and  prompt  action  if  it  is  detected. 
Had  these  requirements  been  observed  in 
the  present  case,  defendant  in  error  would 
not  have  been  permitted  to  sleep  in  a  burn- 
ing hotel  for  two  hours  until  means  of  es- 
cape were  cut  off  by  the  density  of  the  smoke 
and  the  absence  of  the  employees  of  the 
hotel  from  their  posta^-except  by  a  rope, 
which  proved  too  weak  to  sustain  his 
weight. 

Plaintiff  in  error  contends  further  that 
the  statute  "is  lacking  in  due  process  of 
law"  because  "it  fails  to  prescribe  any 
fixed  rule  of  conduct."  The  argument  is 
that  the  requirement  "to  do  all  in  one's 
power"  fails  to  inform  a  man  of  ordinary 
intelligence  what  he  must  or  must  not  do 
under  given  circumstsnces. 

Rules  of  conduct  must  necessarily  be  ex- 
pressed in  general  terms  and  depend  for 
their  application  upon  circumstances,  and 
circumstances  vary.  It  may  be  true,  as 
counsel  says,  that  "men  are  differently  con- 
stituted," some  being  "abject  cowards,  and 
few  only  are  real  heroes;"  that  the  brains 
of  some  people  work  "rapidly  and  normally 
in  the  face  of  danger  while  other  people  lose 
all  control  over  their  actions."  It  is  mani- 
fest that  rules  could  not  be  prescribed  to 
meet  these  varying  qualities.  Yet  all  must 
be  brought  to  judgment.  And  what  better 
test  could  be  devised  than  the  doing  of  "al) 
in  one's  power"  as  determined  by  the  cir- 
cumstancest 
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The  case  falls,  therefore,  under  the  rule  of 
Nash  V.  United  States,  229  U.  S.  373,  57  L. 
ed.  1232,  33  Sup.  Ct.  Rep.  780,  and  not  un- 
der the  rule  of  International  Harvester  Co. 
T.  Kentucky,  234  U.  S.  216,  58  L.  ed.  1284, 
84  Sup.  Ct.  Rep.  853. 

It  is  objected  that,  as  the  statute  is  di- 
rected to  keepers  of  hotels  having  more  than 
fifty  rooms,  and  does  not  apply  to  keepers 
of  hotels  having  less,  it  therefore  discrimi- 
nates against  the  former  and  deprives  them 
of  the  equal  protection  of  the  laws.  The 
,  contention  is  untenable.  McLean  v.  Arkan- 
1  sas,  211  U.  S.  539,  53  L.  ed.  315,  29  Sup.  Ct. 
Rep.  206;  Williams  ▼.  ArkanBas*i217  U.  S. 
79,  54  L.  ed.  073,  30  Sup.  Ct.  Rep.  493,  18 
Ann.  Cas.  865;  Chicago,  B.  &  Q.  R.  Co.  v. 
McGuire,  219  U.  S.  549,  55  L.  ed.  328,  31 
Sup.  Ct.  Rep.  250;  Quong  Wing  v.  Kirkcn- 
dall,  223  U.  S.  59,  56  L.  ed.  350,  32  Sup. 
Ct.  Rep.  192;  Schmidinger  v.  Chicago,  220 
U.  S.  578,  57  L.  ed.  364,  33  Sup.  Ct.  Rep. 
182,  Ann.  Cas.  1914B,  284;  Booth  v.  Indi- 
ana, 237  U.  S.  391,  59  L.  ed.  1011,  35  Sup. 
Ct.  Rep.  617. 

Judgment  affirmed. 

(289  U.  8.  414) 

ELI  P.  WILLIAMS,  Elmer  Williams,  and 
Charles  H.  Williams,  Plffs.  in  Err., 

V. 

BEN  P,  JOHNSON. 

Constitutional  Law  ^=»278  —  Indians 
^=>15  —  IifPAiRiNO  Contract  Obliga- 
tions—Dub   Process   of  Law—Indian 

AlXOTMENTS. 

Congress,  in  the  exercise  of  its  pie* 
nary  control  over  Indians,  could,  notwith- 
standing the  contract  and  due  process  of 
law  clauses  of  the  Federal  Constitution,  pro- 
Tide,  as  it  did  in  the  act  of  April  21,  1904 
(33  Stat,  at  L.  204,  chap.  1402),  that  the 
restrictions  on  alienation  by  allottees  of  In- 
dian blood  under  the  act  of  July  1,  1902 
(32  Stat,  at  L.  641,  chap.  1362),  which  that 
act  imposes,  could  be  removed  by  the  Secre- 
tary of  the  Interior  upon  application  to  the 
Indian  agent  in  charge  if  the  latter  should 
be  satisfied,  upon  a  full  investigation,  that 
the  removal  of  the  restrictions  was  for  the 
interest  of  the  allottee. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  89  763,  766,  767-770,  772-777,  779- 
S06.  808-SlO,  816-824,  907-924.  942;  Dec.  Dig.  A=> 
278:  Indians,  Cent.  Dig.  99  17,  29,  84.  87-44;  iSm. 
Dig.  ^=»16.] 

[No.  110.] 

Submitted  December  6,  1915,    Decided  De- 
cember 20,  1916. 
IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
of  Grady  County,  in  that  state,  in  favor  of 
plaintiff  in  a  suit  to  quiet  title.     Affirmed. 
See  same  case  below,  32  Okla.  247,  122 
Pac.  485. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Eli  P.  Williams,  Elmer  Wil* 
liams,  and  Charles  H.  Williams,  in  pro- 
priis  personis,  for  plaintiffs  in  error. 

Messrs.  Reford  Bond,  Alger  Melton,  and 
Adrian  Melton  for  defendant  in  error.  « 

*  Mr.  Justice  McKenna  delivered  the  opin-  * 
ion  of  the  court: 

Suit  to  quiet  title,  brought  by  Johnson, 
defendant  in  error,  in  the  district  court  of 
Grady  county,  state  of  Oklahoma,  against 
plaintiffs  in  error. 

The  contention  of  defendant  in  error  is 
that  the  land  was  an  allotment  to  one  Selin 
Taylor,  a  member  of  the  Choctaw  Tribe  of 
Indians  by  blood;  that  on  November  22, 
1904,  a  patent  was  duly  issued  to  him,  exe- 
cuted by  the  proper  officers  of  that  Nation 
and  the  Chickasaw  Nation,  and  the  United 
States,  and  that  at  the  time  of  the  allotment 
the  land  was  inalienable. 

On  February  9,  1906,  the  United  States 
Indian  agent  issued  to  Taylor  a  certificate 
( No.  2458 )  removing  Taylor's  disabilities  re- 
specting the  alienation  of  the  land,  and  on 
February  16th  Taylor  conveyed  the  land  by 
warranty  deed  to  C.  B.  Campbell,  and  the 
latter  and  his  wife,  on  March  13th  following^ 
conveyed  the  land  by  like  deed  to  Johnson. 
The  deeds  were  duly  recorded. 

On  November  15,  1906,  Taylor  and  his 
wife  conveyed  the  land  by  warranty  deed  to 
James  E.  Whitehead,  and  on  October  22, 
1909,  Whitehead  conveyed  the  land  to  one 
McNeill,  who,  on  the  26th  of  that  month, 
conveyed  to  Johnson. 

Johnson's  petition  alleged  that  the  claim 
of  title  of  the  defendants  (plaintiffs  in  error 
here)  was  based  upon  a  power  of  attorney 
covering  the  land,  executed  by  Taylor  on 
March  11,  1907,  and  charged  that  the  power 
of  attorney  constituted  a  cloud  upon  his 
(Johnson's)  title. 

The  answer  of  the  defendants  admitted 
the  allotment  to  Taylor  and  the  execution  of 
the  various  instruments  of  conveyance  from 
him  and  his  grantees  to  Johnson,  and  al- 
leged that  Taylor  received  his  allotment  un- 
der an  act  of  Congress  of  July  1,  1902,^ 
known  as  an  "Act  to  Ratify  and  Confirm  an  J 
Agreement  with  the*Choctaw  and  Chicka-* 
saw  Tribes  of  Indians,  and  for  Other  Pur- 
poses" [32  Stat,  at  L.  641,  chap.  1362],  and 
that  the  act  was  called  an  "agreement"  and 
was  ratified  by  Congress  and  the  voters  of 
those  tribes,  and  was  a  binding  contract 
upon  the  United  States  and  the  Indians  of 
those  tribes,  and  particularly  Taylor.  That 
Taylor  is  not  a  ward  of  the  United  States 
and  was  not  at  the  time  the  land  was  allot- 
ted, and  that  by  an  act  of  Congress  of  March 
3,  1901  (31  Stat,  at  L.  1447,  chap.  869). 
Taylor  was  made  a  citizen  of  the  United 
States,  with  the  rights,  privileges,  and  im- 
munities of  such. 


^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Kej-Numbered  DigesU  ft  Injlezes 

Digitized  by  VjOOQ IC 


1915. 


WILLIAMS  ▼.  JOHNSON. 


161 


That  the  Choctaw  and  Chickasaw  Nations, 
and  not  the  United  States,  are  the  grantors 
in  the  patent  to  Taylor,  and  imposed  re- 
strictions upon  him  against  the  alienation 
of  the  land,  and  have  not  consented  to  the 
removal  of  those  restrictions.  That  the 
deeds  executed  by  Taylor  under  which  John- 
son claimed  title  were  in  violation  of  such 
restrictions  and  therefore  void.  That  the 
patent  to  Taylor  was  issued  by  authority  of 
§  29  of  the  act  of  Congress  of  June  28,  1898 
(30  Stat,  at  L.  495,  chap.  617),  and  con- 
tained the  following  clause:  "Subject,  how- 
ever, to  the  provisions  of  the  act  of  Con- 
gress approved  July  1st,  1902  (32  Stat,  at 
L,  641,  chap.  1362)." 

That  Taylor  and  the  defendants  claim 
title  to  the  land  under  that  agreement  and 
patent;  that  the  restrictions  imposed  upon 
the  alienation  of  the  land  were  for  the  pro- 
tection and  benefit  of  the  members  of  the 
tribes;  that  Taylor  was  a  full-blood  Choc- 
taw Indian  and  a  member  of  the  Choctaw 
tribe,  did  not  understand  the  English  lan- 
guage, was  wholly  ignorant  of  land  values, 
was  in  need  of  and  entitled  to  the  protection 
and  benefit  of  the  restrictions  so  imposed; 
and  that  such  "protection  was  of  great  value 
and  was  to  him  property  as  much  as  the 
land  itself." 

That  the  deeds  executed  by  Taylor  to 
Campbell  and  Whitehead  were  in  open  vio- 
lation of  the  restrictions  against  alienation 
^  in  the  act  of  Congress  of  July  1,  1902,  supra, 
5J  under  which  Taylor  was  allotted  the  land, 
•  and  also  in*riolation  of  the  restrictions  up- 
on alienation  contained  in  the  patent  from 
the  Choctaw  and  Chickasaw  Nations  to  him, 
and  were  executed  under  an  unconstitution- 
al act  of  Congress  approved  April  21,  1904 
(33  Stat,  at  L.  204,  chap.  1402).  That  the 
object  of  that  act  of  Congress  and  of  the  cer- 
tificate to  Taylor  was  to  remove  the  restric- 
tions upon  the  alienation  of  the  land,  and 
that  they  impair  the  obligation  of  the  con- 
tract or  binding  agreement  "upon  the  United 
States  and  upon  the  Choctaw  and  Chickasaw 
Nations  and  upon  all  Choctaws  and  Chicka- 
saws,"  and  especially  Selin  Taylor,  and  are 
repugnant  to  the  act  of  Congress  under 
which  Taylor  was  allotted  the  land,  and  also 
to  the  Constitution  of  the  United  States 
and  the  clause  in  the  5th  Amendment  thereof 
which  provides  that  no  person  shall  be  de- 
prived of  his  property  without  due  process 
of  law.  A  cancelation  of  the  deeds  was 
prayed,  the  annulment  of  the  interest  of 
Johnson  in  the  land  and  the  rents  thereof, 
and  judgment  for  the  possession  of  the  land. 

A  demurrer  to  the  answer  was  sustained, 
and  defendants  (plaintiffs  in  error)  declin- 
ing to  plead  further,  a  decree  was  entered 
quieting  Johnson's  title  to  the  land.  Upon 
appeal  the  judgment  was  sustained  by  the 


supreme  court  of  the  state,  and  error  was 
prosecuted  from  this  court. 

The  record  presents  the  general  question, 
Was  the  land  alienable  by  Taylor?  This 
depends  upon  the  validity  of  certificate  No. 
2458,  issued  to  Taylor,  and  that  again  on 
the  validity  of  the  act  of  Congress  of  April 
21,  1904  (33  Stat,  at  L.  204,  chap.  1402). 
This  act  removed  the  restrictions  imposed 
by  the  act  of  July  1,  1902,  upon  allottees  of 
either  of  tlie  Five  Civilized  Tribes  who  were 
not  of  Indian  blood,  and  provided  for  the 
removal  by  the  Secretary  of  the  Interior  of 
all  restrictions  upon  the  alienation  of  all 
other  allottees  of  said  tribes  (with  certain 
exceptions)  upon  application  to  the  Indian 
agent  in  charge  of  such  tribes,  if  the  agent  ^ 
was  satisfied,  upon  full  investigation  of  each  r| 
individuaTcase,  that  the  removal  of  restrio-  • 
tions  was  for  the  interest  of  the  allottee. 

The  certificate  shows  that  the  application 
was  made  by  Taylor,  and  yet  plaintiffs  in 
error  assert  the  invalidity  of  both  certificate 
and  act  because  they  are,  it  is  contended, 
repugnant  to  the  act  of  Congress  of  July  1, 
1902  (32  Stat,  at  L.  641,  chap.  1362),  which, 
it  is  contended,  constituted  a  contract  be- 
tween the  United  States  and  the  Choctaw 
and  Chickasaw  Nations  and  all  Choctaws 
and  Chickasaws;  that  the  restriction  upon 
alienation  was  a  protection  to  Taylor 
"against  his  own  improvident  acts,"  that  it 
was  "not  a  personal  privilege  and  repeal* 
able,"  but  was  "an  incident  attached  to  the 
land  itself,"  and  "was  to  him  property  at 
much  as  the  land  itself." 

The  act  of  July  1,  1902,  is  entitled,  "An 
Act  to  Batify  and  Confirm  an  Agreement 
with  the  Choctaw  and  Chickasaw  Tribes  of 
Indians,  and  for  Other  Purposes."  It  re- 
cites that  "in  consideration  of  the  mutual 
undertakings  here  contained,  it  is  agreed" 
that  (§16)  all  land  shall  be  alienable  after 
issue  of  patent  in  certain  quantities  and  at 
certain  times,  "provided  that  such  land  shall 
not  be  alienable  by  the  allottee  or  his  heirs 
at  any  time  before  the  expiration  of  the 
Choctaw  and  Chickasaw  tribal  governments 
for  less  than  its  appraised  value;"  that  (§ 
68)  "no  act  of  Congress  or  treaty  provision, 
nor  any  provision  of  the  Atoka  agreement, 
inconsistent  with  this  agreement,  shall  be 
in  force  in  said  Choctaw  and  Chickasaw 
Nations;"  and,  further  (S  73),  that  "this 
agreement  shall  be  binding  upon  the  United 
States  and  upon  the  Choctaw  and  Chicka- 
saw Nations  and  all  Choctaws  and  Chicka- 
saws, when  ratified  by  Congress  and  by  a 
majority  of  the  whole  number  of  votes  cast 
by  the  legal  voters  of  the  Choctaw  and 
Chickasaw  Tribes  in  the  manner  following: 

It  is  conceded  by  plaintiffs  in  error  that 
an  act  of  Congress  can  supersede  a  prior 
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T  treaty,  but  tliej  insist  that  it  is*well  set- 
tled  "that  Congress   is  without   power  to 
ehange  a  contract  or  agreement  for  a  valua- 
ble consideration  with  an  individual  Indian 
allottee."    Choate  ▼.  Trapp,  224  U.  S.  665, 
66  lu  ed.  041,  32  Sup.  Ct.  Rep.  665,  and 
Jones  ▼.  Meehan,  176  U.  S.  1,  44  L.  ed.  49, 
20  Sup.  Ct.  Rep.  1,  are  cited,  and  incidental- 
ly Marchie  Tiger  v.  Western  Invest  Co.  221 
U.  8.  286,  65  L.  ed.  738,  31  Sup.  Ct.  Rep. 
678,  and  Mullen  v.  United  SUtes,  224  U.  S. 
448,  66  L.  ed.  834,  32  Sup.  Ct.  Rep.  494. 
The  cases  do  not  apply.     It  has  often 
been  decided  that  the  Indians  are  wards  of 
the  nation,  and  that  Congress  has  plenary 
control  over  tribal  relations  and  property, 
and  that  this  power  continues  after  the  In- 
dians are  made  citizens,  and  may  be  exer- 
cised   as    to   restrictions   upon    alienation. 
Marchie  Tiger  v.  Western  Invest.  Co.  supra. 
Against  this  ruling  Choate  v.  Trapp  does 
not  militate.    In  the  latter  case  it  was  de- 
cided that  taxation  could  not  be  imposed 
upon  allotted  land  a  patent  to  which  was 
issued  under  an  act  of  Congress  containing 
a  provision  "that  the  land  should  be  non- 
taxable** for  a  limited  time;  and,  excluding 
the  application  of  the  Marchie  Tiger  Case, 
it  was  said  that  exemption  from  taxation 
"and  nonalienability  were  two  separate  and 
distinct  objects."    And  further,  '^One  con- 
Teyed  a  right  and  the  other  imposed  a  limi- 
tation.**   The  power  to  do  the  latter  was 
declared,  and  it  was  said  "the  right  to  re- 
move the  restriction  [limitation  upon  alien- 
ation]  was  in  pursuance  of  the  power  under 
which  Congress  could  legislate  as  to  the 
status  of  the  ward,  and  lengthen  or  shorten 
the  period  of  disability.    But  the  provisi(»i 
that  the  land  should  be  nontaxable    was  a 
property  right,  whieh  Congress  undoubtedly 
had  the  power  to  grant.    That  right  fully 
▼ested  in  the  Indians  and  was  binding  upon 
Oklahoma." 

Jones  T.  Meehan,  supra,  is  an  instance  of 
the  same  principle,  and  is  not  opposed  to 
the  power  of  Congress  to  remove  restrictions 
upon  alienation.  And  there  is  nothing  an- 
tagonistic to  the  cited  cases  in  Mullen  t. 
United  States,  supra. 
M  A  question  was  intimated  in  the  Marchie 
•  Tiger  Case  whether  a*grantee  of  an  Indian 
could  avail  himself  of  the  Indian's  right,  if 
he  had  any,  to  assert  the  unconstitutionality 
of  an  act  of  Congress,  and  it  is  still  more 
questionable  whether  plaintiffs  in  error  can 
be  heard  to  urge  the  rights  of  the  Choctaw 
and  Chickasaw  Nations.  However,  we  may 
reserve  opinion.  Those  nations  are  not 
parties  to  this  suit  and  no  contract  rights 
of  Taylor  have  been  violated. 
Jud^ent  affirmed. 


GOT.  TKBMr 

(2»  U.  8.  4a> 

CHICAGO,    ROCK  ISLAND,   Sl  PACIFIC 

RAILWAY  COMPANY,  and  Frank  Drake, 

Plffs.  in  £rr.9 

▼. 
DANIEL  C.  WniTEAKER. 

Courts  «=»394--Ebbor  to  State  Ooubt— 
Scope  of  Review— Removal  of  Causbs. 

1.  Whether  or  not  the  petition  states  a 
cause  of  action  against  a  resident  joined 
as  codefendant  with  a  nonresident  is  a  mat- 
ter of  local  law  which  is  not  open  on  a  writ 
of  error  from  the  Federal  Supreme  Court, 
presenting  the  question  whether  the  joinder 
was  fraudulently  made  for  the  purpose  of 
preventing  a  removal  to  a  Federal  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  1049-1077;    Dec.  Dig.  «=>394.] 

Removal    of   Causes  «=»3ei-SEPABABL« 
CoNTBOVEBST— Fraudulent  Joindeb. 

2.  The  motive  of  plaintiff  in  joining  an 
impecunious  resident  railway  employee  as 
a  codefendant  with  a  nonresident  railway 
corporation  in  a  negligence  suit  is  not  ma^ 
terial  upon  the  question  of  the  right  of  the 
latter  to  remove  the  cause  to  a  Federal 
court  if  such  defendants  are  jointly  liable 
under  the  local  law. 

[Ed.  Note.— For  other  eases,  see  Removal  of 
Causes.  Cent.  Dig.  S  79 :    Dec.  Dig.  As»36.1 
Removal  of  Causes  ^=:»61— Fbaudulent 

Joindeb— fiUFFiciENOT  of  Petition. 
S.  All^^tions  in  the  petition  h^  which 
a  nonresident  railway  company  Joined  aa 
codefendant  with  a  resident  employee  in  a 
n^igence  suit  seeks  to  remove  the  case  to 
a  Federal  court  on  the  ground  of  fraudu- 
lent joinder  are  insufficient  if  they  merely 
traverse  the  allegations  upon  which  the  lia- 
bility of  the  resident  defendant  is  rested^ 
where  no  negligent  act  or  omission  person* 
al  to  the  railway  company  is  charged  in  the 
petition  in  the  state  court,  which,  tested  by 
the  local  law,  states  a  ease  of  joint  liability, 
the  company's  liability,  like  that  of  the  em- 
ployee, being  in  effect  based  upon  his  alleged 
n^ligence. 

[Ed.  Note.— For  other'"  cases,  see  Removal  of 
Causes,  Cent  Dig.  I  115;    Deo.  Dig.  ^s»a.] 


[No.  111.] 

Submitted  December  6,  1016.    Decided  Da-^ 
cember  20,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Clinton  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  against  a  for- 
eign railway  company  and  a  resident  em- 
ployee, which  the  corporate  defendant  had 
attempted  to  remove  to  a  Federal  court. 
Affirmed. 

See  same  case  below,  252  Mo.  438,  160 
S.  W.  1009. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Paul  E.  Walker  and  M.  Ii.  BeU 
for  plaintiffs  in  error. 

Messrs.  James  P.  Gilmore  and  Prosa^ 
T.  Cross  for  defendant  in  error. 


^=5>For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digeets  ft  Indexes 
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•  *Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

Action  for  damageSy  brought  against  the 
Chicago,  Rock  Island,  ft  Pacific  Railway 
Company  and  Frank  Drake,  as  defendants, 
in  the  circuit  court  of  Clinton  county,  state 
of  Missouri. 

The  action  was  for  personal  injuries  in- 
flicted upon  defendant  in  error  by  Drake, 
who  was  a  conductor  on  a  train  of  the 
railway  company.  It  Is  alleged  that  Drake, 
'Srhile  acting  in  the  line  of  his  duties  to  de- 
fendant railway  company,  as  such  conduct- 
or and  agents  and  in  the  course  of  his  em- 
ployment, approached  plaintiff  (who  was 
then  sitting  on  the  top  of  one  of  the  cars 
in  said  train)  .  .  .  and  wrongfully  and 
unlawfully**  kicked  him  from  the  train 
while  it  was  running  at  a  high  rate  of  speed, 
plaintiff  being  without  fault.  The  injuries 
received  were  detailed,  and  judgment  was 
prayed  for  $16,000. 

llie  railway  company  filed  a  petition  for 
removal  of  the  case  to  the  United  States 
^rcuit  court  for  the  western  district  of 
Missouri,  in  which  it  was  alleged  that  the 
eontroversy  was  between  citizens  of  dif- 
ferent states,  the  plaintiff  in  the  action  be- 
ing a  citizen  of  Missouri  and  the  railway 
company  a  citizen  of  Illinois.  That  the  al- 
leged cause  of  action  was  a  separable  con- 
troversy capable  of  determination  between 
the  plaintiff  and  the  railway  company;  that 
Drake  was  joined  as  defendant  for  the  sole 
and  fraudulent  purpose  of  preventing  the 
eompany  from  removing  the  action  from  the 
^  state  court,  and  thereby  defeating  the  juris- 
^  diction  of  the  United  States  circuit  court. 
«  That  plaintiff  did  not  have  and  could  not 
have  had  any  cause  of  action  against  Drake 
or  upon  which  to  base  a  recovery  against 
him,  all  which  was  known  to  plaintiff  at 
the  time  of  the  institution  of  the  action; 
that  Drake  was  a  man  of  small  means,  hav- 
ing but  little  property  from  which  a  judg- 
ment could  be  recovered,  while  the  railway 
eompany  had  property  more  than  sufficient 
to  pay  the  amount  sued  for.  That  any  act 
-of  negligence  on  the  part  of  Drake  was  an 
•act  of  the  railway  company,  and  it  was  ac- 
•eordingly  responsible  and  liable  for  the 
aame.  That  plaintiff,  when  he  instituted  the 
action,  had  no  reasonable  hope,  intention, 
or  expectation  of  recovering  any  judgment 
against  Drake. 

A  bond  was  duly  tendered  and  the  peti- 
tion was  accompanied  by  two  affidavits 
which  in  effect  contradicted  the  allegations 
of  the  petition  as  to  Drake  by  showing  that 
he  was  not  on  top  of  the  train,  and  could  not 
have  attempted  nor  have  done  the  acts 
•charged  against  him. 

The  petition  for  removal  was  denied  and 
tthe  case  subsequently  tried  to  a  jury  which 


returned  a  verdict  for  plaintiff  in  the  sum 
of  $8,500,  upon  which  judgment  was  entered. 
It  was  affirmed  by  the  supreme  court  of  the 
state. 

There  is  but  one  question  presented:  the 
correctness  of  the  ruling  upon  the  petition 
for  removal  to  the  United  States  circuit 
court.  The  railway  company  assails  the 
ruling  in  an  elaborate  argument  and  by  an 
industrious  review  of  cases.  In  reply  re- 
cent decisions  of  this  court  need  only  be 
considered. 

The  supreme  court  of  the  state  decided 
that  the  petition  stated  a  cause  of  action 
against  Drake  and  the  railway  company,  and 
whether  it  did,  we  said  in  Chicago,  R.  L 
&  P.  R.  Co.  V.  Schwyhart,  227  U.  S.  184,  67 
L.  ed.  473,  33  Sup.  Ct  Rep.  250,  was  a  mat- 
ter of  state  law.  We  held  further  that  "the 
motive  of  plaintiff,  taken  by  itself,  doesi^ 
not  affect  the  right  to  remove,"  and  that^ 
"if  there  is  a  joint  liability  he  has  an*ab-* 
solute  right  to  enforce  it,  whatever  the  rea- 
son that  makes  him  wish  to  assert  the 
right."  In  that  case  as  in  this  there  was  a 
petition  for  removal  on  the  ground  of  fraud- 
ulent joinder  of  defendants  to  defeat  Feder- 
al jurisdiction.  The  cases  are  substantial- 
ly parallel. 

In  Chesapeake  k  0.  R.  Co.  ▼.  Coekrell* 
232  U.  S.  146,  68  L.  ed.  644,  34  Sup,  Ct.  Rep. 
278,  it  was  decided  that  it  is  not  enough  to 
assert  that  there  was  a  fraudulent  joinder 
of  defendants,  but  there  must  be  "a  state- 
ment of  facts  rightly  engendering  that  con- 
clusion;" and  that  "merely  to  traverse  the 
allegations  upon  which  the  liability  of  the 
resident  defendant  is  rested  or  to  apply 
the  epithet  'fraudulent'  to  the  joinder  will 
not  suffice:  the  showing  must  be  such  as 
compels  the  conclusion  that  the  joinder  is 
without  right  and  made  in  bad  faith."  And 
"it  was  not  such,"  it  was  said,  "unless  it 
was  without  any  reasonable  basis." 

There  is  nothing  more  than  a  traverse  of 
the  cause  of  action  in  the  present  case. 
The  attempt  was  made  to  show  that  Drake 
could  not  have  been  guilty  as  charged  be- 
cause he  was  elsewhere  on  the  train.  The 
language  of  the  cited  case  is  again  appli- 
cable: "As  no  negligent  act  or  omission  per- 
sonal to  the  railway  company  was  charged, 
and  its  liability,  like  that"  of  its  employee, 
"was,  in  effect,  predicated  upon  the  alleged 
negligence  of  the  latter,  the  showing  mani- 
festly went  to  the  merits  of  the  action  as  an 
entirety,  and  not  to  the  joinder;  that  is  to 
say,  it  indicated  that  the  plaintiff's  case 
was  ill  founded  as  to  all  the  defendants." 

We  conclude  here  as  we  concluded  there, 
that  the  plaintiff  had  a  right  of  action  under 
the  law  of  the  state  and  to  insist  upon 
Drake's  presence  as  a  real  defendant  "as 
upon  that  of  the  railway  company."    There 
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was  no  error,  therefore,  in  the  ruling  of  the 
Supreme  Court,  and  its  judgment  ia  af- 
firmed. 

(239  U.  S.  3S8) 

ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

R.  W.  GLENN. 

OOtlRTS   ^=>394r-ERROR  TO    STATE    COURr— 

Decision  on  Non -Federal  Ground. 

1.  A  decision  of  tlie  highest  state  court, 
affirming  a  judgment  against  a  terminal  car- 
rier in  an  action  by  a  shipper  for  damages 
on  account  of  a  delay  in  transit,  cannot  be 
said  to  rest  upon  a  local  ground  independ- 
ent of  the  question  of  the  validity  under  the 
Federal   Constitution   of  the  provisions  of 

5.  C.  Civ.  Code  1912,  §§  2754,  2755,  making 
each  carrier  participating  in  a  through 
shipment  liable  for  loss  or  damage  occur- 
ring anywhere  en  route,  because  the  jury 
was  instructed  that  there  was  a  presump- 
tion which  might  be  rebutted  that  the  de- 
lay, if  any,  occurred  on  the  line  of  the 
terminal  carrier,  where  evidence  offered  by 
such  carrier  which  would  have  a  tendency  to 
show  that  it  was  not  in  fault,  and  hence 
tending  to  rebut  the  presumption,  was  ex- 
cluded from  the  consideration  of  the  jury 
by  a  ruling  that  the  statute  imposed  upon 
the  terminal  carrier  the  duty  to  respond  to 
the  shipper  for  the  negligence  of  the  initial 
carrier. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S8  1049-1077;    Dec.  Dig.  ^=9394.] 

Carriers  ^=>2— Constitutional  Law  ^=» 
301— Due  Process  of  Law— Freedom  of 
Contract  —  Regulating  Liabilitt  of 
Connectino   Carrier. 

2.  No  rights  under  U.  S.  Const.,  14th 
Amend.,  are  infringed  by  the  provisions  of 

6.  C.  Civ.  Code  1912,  §§  2754,  2756,  under 
which  all  carriers  participating  in  a  through 
intrastate  shipment  are  made  the  agents 
of  each  other  with  respect  to  the  transpor- 
tation, so  that  any  of  the  carriers  may  be 
sued  for  loss  or  damage  occurring  on  any 
part  of  the  route,  being  given  the  right  of 
recovery  over  against  the  carrier  in  "fault. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  88  4,  6;  Dec.  Dig.  ^==>2;  Constitutional 
Law.  Gent  Dig.  88  848-850,  867;    Dec.  Dig. 


801.] 


^SS9 


[No.  91.1 


Argaed  and   submitted   December  6,  1915. 
Decided  December  20,  1915. 

IK  EHROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Court  of  Common  Fleas  of  Dillon  County, 
in  that  state,  in  favor  of  a  shipper  in  an 
action  against  a  terminal  carrier  for  dam- 
ages growing  out  of  delay  in  transit.  Af- 
firmed. 

See  same  case  below,  96  8.  C.  367,  80  S. 
E.898. 

The  facts  are  stated  in  the  opinion. 


Messrs.  P.  A  Wlllcox,  F.  L.  Willcox,  and 
Henry  Bucl<  for  plaintiff  in  error. 

Messrs.  Frederick  S.  Tyler,  Joe  P.  Lane, 
and  L.  B.  Haseldcn  for  defendant  in  error.  ^ 

•  Mr.   Chief   Justice   White   delivered   the 
opinion  of  the  court: 

Sections  2754  and  2755  of  the  Civil  Code 
of  South  Carolina  (1912)  provide  in  part 
as  follows:  ^ 

"All  common  carriers  over  whose  transpor-  g 
tation  lines*, or  parts  thereof,  any  freight,* 
baggage  or  other  property  received  by  either 
of  such  carriers  for  through  shipment  or 
transportation  by  such  carriers  on  a  con- 
tract for  through  carriage,  recognized,  ac- 
quiesced in  or  acted  upon  by  such  carriers, 
shall  in  this  state,  with  the  respect  to  the 
undertaking  and  matters  of  such  transpor- 
tation, be  considered  and  construed  to  be 
connecting  lines,  and  be  deemed  and  held 
to  be  the  agents  of  each  other,  each  the 
agent  of  the  others,  and  all  the  others  the 
agents  of  each,  and  shall  be  held  and  deemed 
to  be  under  a  contract  with  each  other  and 
with  the  shipper,  owner  and  consignees  of 
such  property  for  the  safe  and  speedy 
through  transportation  thereof  from  point 
of  shipment  to  destination;  and  such  con- 
tract as  to  the  shipper,  owner  or  consignee 
of  such  property  shall  be  deemed  and  held 
to  be  the  contract  of  each  of  such  common 
carriers;    .    .    . 

"For  any  damages  for  injury,  or  damage 
to,  or  loss,  or  delay  of  any  freight,  baggage 
or  other  property  sustained  anywhere  in 
such  through  transportation  over  connecting 
lines,  or  either  of  them,  as  contemplated 
and  defined  in  the  next  preceding  section  of 
this  act,  either  of  such  connecting  carriers- 
which  the  person  or  persons  sustaining  such 
damages  may  first  elect  to  sue  in  this  state 
therefor,  shall  be  held  liable  to  such  per- 
son or  persons,  and  such  carrier  so  held 
liable  to  such  person  or  persons  shall  be 
entitled  in  a  proper  action  to  recover  the- 
amount  of  any  loss,  damage  or  injury  it 
may  be  required  to  pay  such  person  or  per- 
sons from  the  carrier  through  whose  negli- 
gence the  loss,  damage  or  injury  was  sus- 
tained, together  with  costs  of  suit." 

In  November,  1011,  these  provisions  being 
in  force,  Glenn,  the  defendant  in  error> 
through  an  agent,  delivered  to  the  Southern 
Railway  Company  at  Chester,  South  Car»> 
lina,  a  carload  of  cattle  for  through  shi^ 
ment  to  Latta,  South  Carolina,  on  the  At* 
lantic  Coast  Line  Railroad.  The  Southerns 
Railroad  accepted  the  cattle,  issued  *a  billr 
of  lading  for  their  shipment  to  Latta  over 
its  own  and  its  connecting  lines,  and  trans- 
ported them  over  its  own  line  to  Columbia, 
j  South  Carolina,  where  they  were  by  it  d^ 
livered  to   and   accepted   by   the   Atlantic 
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Coast  Line  Railroad  Company,  by  which 
company  they  were  carried  under  the  origi- 
nal bill  of  lading  to  Latta  and  there  de- 
liTered  to  Glenn,  the  consignee.  There  was 
delay  in  the  transit,  and  to  recover  dam- 
ages on  account  of  resulting  injury  to  the 
tattle  Glenn  brought  this  suit  against 
the  Atlantic  Line,  alleging,  conformably  to 
the  statute  above  quoted,  that  the  Southern 
Railway,  in  so  far  as  the  shipment  involved 
was  concerned,  was  the  agent  of  the  de- 
fendant, and  consequently  asserting  a  right 
to  recover  from  the  defendant  damages  re- 
sulting from  the  negligence  of  the  South- 
em  Railway  or  of  the  defendant  or  both 
The  defendant  denied  this  right  and  sought 
to  escape  all  liability  by  establishing  that 
it  had  promptly  transported  and  delivered 
the  cattle  after  receiving  them  from  the 
fiouthem  Railway,  that  the  delay,  if  any, 
had  not  occurred  on  its  line,  and  that  by 
virtue  of  the  following  provision  of  the 
contract  of  shipment  defendant  was  not  re- 
sponsible for  any  delay  occurring  on  the 
line  of  the  Southern  Railway: 

"Thai  the  responsibility,  either  as  com- 
mon  carrier  or  warehouseman,  of  each  car- 
rier over  whose  line  the  property  shipped 
hereunder  shall  be  transported,  shall  cease 
MB  soon  as  delivery  ia  made  to  the  next  car- 
rier or  to  the  consignee;  and  the  liability 
of  the  said  lines  contracted  with  is  several, 
and  not  joint;  neither  of  the  said  carriers 
shall  be  responsible  or  liable  for  any  act, 
omission,  or  negligence  of  the  other  carriers 
over  whose  lines  said  property  is  or  is  to  be 
transported." 

This  defense  was,  on  motion  of  the  plain- 
tiif,  stricken  by  the  court  from  the  answer 
on  the  ground  that  the  provision  of  the  con- 
^  tract  was  void  because  in  conflict  with  the 
g  statute  which  we  have  quoted,  and  rulings 
«  to  the  same  effect  were*  made  during  the 
course  of  the  trial  in  excluding  evidence 
offered  by  the  defendant,  in  refusing  instruc- 
tions by  it  requested,  and  in  charging  the 
Jury  that  the  provisions  of  the  statute  were 
applicable  to  the  case,  and  that  the  defend- 
ant was  liable  for  damage  resulting  from 
its  own  or  the  negligence  of  the  Southern 
Railway.  A  judgment  in  favor  of  the  plain- 
tiff, rendered  on  the  verdict  of  the  jury, 
was  affirmed  by  the  court  below,  which  held 
that  the  statute  was  rightly  applied  to  the 
case  and  was  not  repugnant  to  the  due  proc- 
ess clause  of  the  14th  Amendment  (96  S. 
C.  367,  80  S.  £.  808),  and  the  correctness 
of  that  conclusion  is  the  question  for  de- 
cision on  this  writ  of  error. 

We  first  dispose  of  a  motion  to  dismiss. 
It  is  based  on  the  proposition  that  since! 
the  court  instructed  the  jury  that  there  | 
was  a  presumption,  which  might  be  rebut- 1 
ted*  that  the  damage  to  the  cattle,  if  any,  * 


occurred  on  the  line  of  the  delivering  carri- 
er, that  is,  the  defendant  company,  the  jury 
might  have  found  for  the  plaintiff  wholly 
irrespective  of  the  statute,  and  therefore 
the  judgment  rests  upon  an  independent 
state  ground  broad  enough  to  sustain  it. 
But  the  want  of  foundation  for  the  proposi- 
tion is  manifest  when  it  is  considered  that 
evidence  offered  by  the  defendant  which 
would  have  a  tendency  to  show  that  no 
damage  and  no  delay  occurred  on  its  line, 
and  hence  tended  to  rebut  the  presumption, 
was  excluded  from  the  consideration  of 
the  jury  by  the  ruling  of  the  court  that  ths 
statute  imposed  upon  the  defendant  the 
duty  to  respond  to  the  plaintiff  for  the  neg- 
ligence of  the  Southern  Railway.  The  mo- 
tion is  therefore  denied. 

Coming  to  the  merits  we  are  of  the  opin- 
ion that  the  case  is  controlled  by  Atlantie 
Coast  Line  R.  Co.  T.  Riverside  Mills,  219 
U.  S.  186,  65  L  ed.  167,  31  L.R.A.(N.8.) 
7,  31  Sup.  Ct.  Rep.  164.  In  that  case  ths  ^ 
constitutionality  of  the  act  of  Congress  J^ 
known  as  the  Carmaek  amendment  t*«tlM  * 
act  to  regulate  commerce  was  considered^ 
the  question  presented  being  whether  Con- 
gress, under  its  power  to  regulate  commerce^ 
could  make  an  initial  carrier  liable  to  the 
holder  of  a  bill  of  lading  issued  by  it  for 
a  through  interstate  shipment  of  property 
over  its  own  and  connecting  lines  for  a  loss 
occurring  after  the  property  had  been  de- 
livered by  it  to  a  oonnecting  carrier,  and 
while  in  the  control  of  such  carrier.  It  was 
decided  that  the  act  was  a  valid  regulation 
of  interstate  commerce,  and  hence  that  no 
rights  of  the  initial  carrier  secured  by  the 
6th  Amendment  had  been  violated.  It  is 
true  that  case  involved  the  power  of  Con^ 
gress  over  interstate,  while  this  concerns  the 
power  of  a  state  over  intrastate,  commerce, 
but  the  reasoning  by  which  the  conclusion 
as  to  the  existence  of  the  power  was  sus- 
tained in  that  case  compels  a  like  conclusion 
with  reference  to  the  power  of  a  state  over 
commerce  wholly  within  its  borders.  In- 
deed, in  argument  the  controlling  force  In  a 
general  sense  of  the  Riverside  Case  is  con- 
ceded; but  it  is  insisted  that  it  can  here 
have  no  application  because  liability  is  im- 
posed by  the  state  statute  upon  the  terminal 
and  intermediate  carriers  as  well  as  the  in- 
itial or  receiving  carrier;  while  in  the 
Riverside  Case  the  liability  alone  of  the 
latter  was  under  consideration.  But  it  is 
obvious  that  this  proposition  challenges  not 
the  power,  but  the  wisdom  of  exerting  it, 
since  in  the  nature  of  things  the  power  to 
constitute  an  initial  carrier  the  agent  of 
the  terminal  carrier  is  not  different  from 
the  power  to  make  the  terminal  carrier  ths 
agent  of  the  initial  carrier.  Of  ooarse  ws 
confine  ourselves  to  the  ease  before  us  and 
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therefore  do  not  decide  what  would  he  the 
rights  of  the  terminal  carrier  if,  against 
its  will,  it  had  been  compelled  to  accept  the 
cattle  from  the  initial  carrier  in  a  damaged 
condition,  or  if  they  had  never  been  deliv- 
ered to  it.  These  questions  are  not  present- 
ed by  the  record,  since  it  is  not  contended 
that  the  acceptance  of  the  cattle  by  the 
Atlantic  Coast  Line  was  not  voluntary.  In 
fact,  it  is  stated  in  the  argument  of  the 
plaintiff  in  error  that  long  prior  to  the 
^  shipment  in  question  the  statute  had  been 
«  eonstrued  by  the  court  below  to  permit  the 
*  connecting  carrier,  upon*  accepting  a  ship- 
ment from  an  initial  carrier,  to  repudiate 
the  original  bill  of  lading  and  issue  a  new 
one.  Venning  v.  Atlantic  Coast  Line  R. 
Co.  78  S.  C.  42,  12  L.R.A.(N.S.)  1217,  125 
Am.  St.  Rep.  768,  58  S.  E.  983. 
Affirmed. 


039  U.  8.  S82> 

NORTHERN    PACIFIC   RAILWAY    COM- 
PANY, Plff.  in  Err., 

V. 

P,  J.  CONCANNON  and  Wife. 

Advebsk  Possession  ^=>&— Of  Railway 
Right  of  Way. 

1.  Adverse  possession  enjoyed  after  the 
passage  of  the  act  of  April  Z8,  1904  (33 
Stat,  at  L.  538,  chap.  1782),  confirming  con- 
veyances '*h«rtofore  made"  of  portions  of 
the  Northern  Pacific  Railroad  Company's 
right  of  way  outside  the  200-foot  limit, 
cannot  be  considered  in  determining  whether 
the  possession  has  continued  long  enough 
to  ripen  into  title. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos> 
■Mslon.  Cent  Dig.  ii  14.  27,  4S-67;   Dec.  Dig.  ($=:>8.] 

CoxTBTs  «=»400— Ebkor  to  State  Coukt— 
Pbopeb  Judgment— Keversai<  —  Leav- 
ing Local  Question  Open. 

2.  The  Federal  Supreme  Court,  when 
reversing  a  judgment  of  a  state  court  whidi 
erroneously  held  that  adverse  possession  en- 
joyed after  the  passage  of  the  act  of  April 
28,  1904  (33  Stat  at  L.  538,  chap.  1782), 
confirming  conveyances  "heretofore  made" 
of  portions  of  the  Northern  Pacific  Kail- 
road  Company's  right  of  way  outside  the 
200-foot  limit,  could  be  considered  in  deter- 
mining whether  possession  had  continued 
long  enough  to  ripen  into  title, — will  leave 
open  the  question  of  adverse  possession  as- 
serted to  nave  been  completed  prior  to  the 
passage  of  that  act  which  the  state  court 
did  not  dispose  of  because  of  the  erroneous 
opinion  which  it  entertained  concerning  the 
meaning  of  that  act. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  1091,  1093;    Dec.  Dig.  «==»400.] 

[No.  87.J 

Argaed  and'  submitted  December  3,   1915. 
'    Decided  December  20,  1915. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  afiirmed  a  judgment  of  the  Su- 
perior Court  of  Pierce  County,  in  that  state, 
in  favor  of  defendants  in  an  action  of  eject- 
ment Reversed  and  remanded  for  further 
proceedings. 

See  same  case  below,  75  Wash.  601,  136 
Pac.  652. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  W.  Buim  for  plaintiff  in 
error. 

Mr.  William  H.  Hayden  for  defendants 
in  error.  » 

•e 
*Mr.  Chief   Justice  White  delivered  the* 
opinion  of  the  court: 

As  the  successor  to  the  rights  of  the 
Northern  Pacific  Railroad  Company,  the 
Railway  Company,  plaintiff  in  error,  sued 
to  recover  a  piece  of  land  alleged  to  be  with- 
in the  strip  400  feet  wide  granted  by  the  act 
of  Congress  of  July  2,  1S64,  to  the  former 
company  as  a  right  of  way.  13  Stat,  at  L. 
365,  chap.  217.  The  asserted  right  to  a  re- 
versal of  the  decree  which  awarded  the  land 
to  the  defendant  is  based  upon  an  error 
which  it  is  asserted  the  court  committed  in 
interpreting  an  act  of  Congress.  83  Stat,  at 
Im  538,  chap.  1782. 

To  at  once  recur  to  a  previous  ruling, 
concerning  the  power  of  the  company  to  dis- 
pose of  land  embraced  in  the  grant  of  right 
of  way  which  undoubtedly  led  to  the  adop- 
tion of  the  act  of  Congress  referred  to,  and 
additionally  to  refer  to  a  decision  concern- 
ing the  significance  of  that  act,  rendered 
before  this  case  arose,  will  make  clear  the 
question  to  be  decided. 

In  Northern  P.  R.  Co.  v.  Townsend,  190 
U.  S.  267,  47  L.  ed.  1044,  23  Sup.  Ct  Rep. 
071,  it  became  necessary  to  determine  wheth-  : 
er  title  by  adverse  possession  under  a  state 
law  could  be  acquired  to  any  portion  of  the 
railroad's  right  of  way.    Applying  the  prin- 
ciples announced  in  Northern  P.  R.  Co.  T. 
Smith,  171  U.  S.  201,  43  L.  ed.  168,  18  Sup. 
Ct  Rep.  704,  it  was  held  that  as  the  Rail-  ^ 
road  Company  to  which  the  right  of  way  was^ 
originally  granted  wak  .  incapable  of  convey-  * 
ing  any  part  of  the  400  feet  strip  compos- 
ing its  right  of  way,  it  followed  that  no  pos- 
session adverse  to  the  company  could  confer 
title,  any  state  law  to  the  contrary  notwith- 
standing.    About  a  year  after  this  decision 
the  act  to  which  we  have  previously  referred 
was  adopted,  the  title  and  first  section  read- 
ing as  follows: 

An  Act  Validating  Certain  Conveyanoet- 
of  the  Northern  Pacific  Railroad  Company 
and  the  Northern  Pacific  Railway  Company. 

That  all  conveyances  heretofore  made  by 
the  Northern  Pacific  Railroad  Company  or 
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by  the  Northern  Pacific  Railwaj  Company, 
ol  land  forming  a  part  of  the  right  of  way  of 
the  Northern  Pacific  Railroad,  granted  by 
the  government  by  anj  act  of  Congress,  are 
hereby  legalized,  validated,  and  confirmed: 
Provided,  That  no  such  conveyance  sball 
have  effect  to  diminish  said  right  of  way  to 
a  less  width  than  one  hundred  feet  on  each 
side  of  the  center  of  the  main  track  of  the 
railroad  as  now  established  and  maintained. 

The  second  and  last  section  made  the  act 
operative  only  upon  acceptance  of  its  terms 
by  the  Northern  Pacific  Railway  Company. 
There  was  presented  in  Northern  P.  R. 
Co.  v.  Ely,  197  U.  S.  1,  49  L.  ed.  639,  26 
Sup.  Ct.  Rep.  302,  the  question  whether  this 
statute  gave  validity  to  a  title  by  adverse 
possession  to  a  piece  of  land  outside  of  the 
200,  but  within  the  400,  feet  of  the  right 
of  way,  where  the  possession  relied  upon  was 
completed  before  the  act  was  adopted,  and 
therefore  was  adequate  at  that  time  under 
the  state  law  to  bar  the  title  of  the  com- 
pany. Although  the  statute  only  expressly 
embraced  ''conveyances  heretofore  made/'  it 
was  decided  that,  in  view  of  its  remedial 
purposes,  its  provisions  were  applicable  to 
the  case  in  hand;  that  is,  it  was  held  that 
the  word  "conveyance"  included  also  a  suf- 
ficient adverse  possession  completed   when 

S  the  act  was  passed. 

?  *As  the  land  in  controversy  in  this  case 
is  within  the  400,  but  outside  the  200,  feet, 
the  court  below  was  right  in  concluding  that 
it  was  within  the  provisions  of  the  act  if 
they  were  otherwise  applicable.  In  deter- 
mining such  applicability,  as  it  was  found 
that  at  the  time  the  act* was  passed  the 
possession  of  the  defendant  had  not  existed 
for  a  sufficient  length  of  time  to  bar  the 
right  of  the  railroad,  the  court  came  to 
ocmsider  whether  the  statute  authorized  the 
taking  into  view  of  adverse  possession  en- 
Joyed  after  the  passage  of  the  act.  An- 
swering this  inquiry  from  a  consideration 
not  only  of  the  text  of  the  act,  but  of  the 
ruling  in  Northern  P.  IL  Co.  v.  Ely,  supra, 
it  was  decided  that  the  statute  intended  to 
permit  the  consideration  of  such  subsequent 
possession,  and  therefore  the  title  by  pos- 
session of  the  defendant,  which  was  inade- 
quate considering  the  state  of  things  ex- 
isting at  the  time  of  the  passage  of  the 
statute,  was  decided  to  be  valid  as  against 
the  Railroad  Company,  in  consequence  of  the 
effect  given  to  the  possession  after  the  pas- 
sage of  the  statute.  76  Wash.  691,  136  Pac. 
662. 

We  are  of  opinion  that  this  interpretation 
of  the  act  is  inconsistent  with  its  text,  and 
was  erroneously  supposed  to  be  supported 
by  the  ruling  in  Northern  P.  R.  Co.  v.  Ely. 
We  say  it  is  inconsistent  with  its  text,  be- 


cause in  express  terms  the  validating  pow- 
er which  the  act  exerted  was  made  appli- 
cable only  to  "all  conveyances  heretofore 
made,"  and  nothing  in  the  context  lends 
itself  to  the  conclusion  that  Congress  con- 
templated conferring  on  the  Railway  Com- 
pany unlimited  power  in  the  future  to  dis- 
pose of  its  right  of  way,  or  to  give  the  right 
to  others  to  devest  the  railroad  of  the  title 
to  such  right  of  way  by  future  adverse  pos- 
session. And  this  meaning  of  the  act  is 
aptly  illustrated  by  its  title,  since  it  treats 
its  provisions  as  only  confirming  convey- 
ances theretofore  made,  and  not  as  confer- 
ring power  on  the  Railway  Company  to 
make  conveyances  of  its  right  of  way  for  the  9- 
future.  cft 

•  But  the  argument  is  that  although  this  * 
interpretation  may,  as  an  original  question, 
be  well  founded,  it  is  not  open  to  adopt  it 
consistently  with  the  ruling  in  the  Ely  Case. 
The  reasoning  is  this:  The  statute,  it  is 
said,  if  literally  interpreted,  only  relates 
to  conveyances,  and  not  to  adverse  posses- 
sion; but  as  adverse  possession  complete  at 
the  time  of  the  passage  of  the  act  was 
brought  within  its  scope  by  the  ruling  in 
the  Ely  Case,  therefore  the  statute  was  in 
that  case  interpreted  in  a  broad,  and  not  a 
literal,  sense.  Giving  to  the  statute  this 
significance,  the  argument  is  that  it  is  in- 
consistent to  now  hold  that  the  statute  does 
not  include  all  conveyances  and  all  posses- 
sion without  regard  to  whether  they  were 
made  or  perfected  before  or  after  the  pas^ 
sage  of  the  act.  But  this  fails  to  consider 
that  the  ruling  in  the  Ely  Case  related 
exclusively  to  a  possession  which  had  com- 
pletely ripened  at  the  time  of  the  passage 
of  the  act,  and  therefore  that  case  was  con- 
cerned only  with  the  subject  with  which  the 
statute  dealt;  that  is,  rights  hitherto  ao- 
quired,  and  which  were  in  a  generic  sense 
within  the  remedy  which  the  statute  was 
intended  to  afford, — the  curing  of  infirmi- 
ties in  titles  which  had  become  complete, 
prior  to  the  passage  of  the  act.  Indeed, 
the  opinion  in  the  Ely  Case  shows  that  the 
reasoning  by  which  it  came  to  pass  that  the 
word  "conveyances"  in  the  statute  also  em- 
braced titles  by  possession  perfected  before 
the  passage  of  the  act  was  but  an  applica- 
tion of  the  familiar  rule  that  a  remedial 
statute,  where  it  is  reasonably  possible  ta 
do  so,  must  be  interpreted  so  as  to  embrace 
the  remedies  which  it  was  obviously  intend- 
ed to  afford.  The  difference,  then,  between 
that  case  and  this,  is  that  which  exists  be- 
tween, on  the  one  hand,  interpreting  the 
words  of  the  statute  so  as  to  cause  them  to- 
include  things  which  are  within  its  contem- 
plation, and,  on  the  other  hand,  adopting 
of  an  interpretation  which  would  destroy 
the  express  limitations  of  the  statute  and 
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cause  it  to  accomplish  a  purpose  which  its 
!•  text  plainly  demonstrates  it  was  not  in- 
J§  tended  to  reach. 

*  *It  is  urged  that  even  if  it  be  found  that 
error  was  committed  in  interpreting  the 
statute,  nevertheless  the  judgment  be- 
low should  be  affirmed,  because  it  rests  not 
alone  upon  the  mistaken  interpretation  of 
the  statute,  but  also  upon  an  independent 
state  ground  adequate  to  sustain  it;  that 
is,  a  finding  that  there  had  been  possession 
adequate  to  bar  the  right  of  the  Railway 
Gompany,  completed  before  the  adoption  of 
the  act.  We  are  of  opinion,  however,  that 
there  is  no  ground  upon  which  this  propo- 
sition can  rest  since  the  court  below,  after 
finding  that  the  defendant's  poasession  be- 
fore the  act  had  not  been  for  a  sufficient 
time  to  bar  the  right  of  the  Railway  Com- 
pany, and  then  considering  whether  an  ade- 
quate lapse  of  time  would  not  result  from 
joining  to  the  possession  of  the  defendant 
the  prior  possession  of  other  persons  assert- 
ed to  be  predecessors  in  title  of  the  defend- 
ant, did  not  pass  upon  that  question.  On 
the  contrary,  the  court,  after  pointing  out 
difficulties  arising  from  what  it  considered 
to  be  infirmities  in  the  proof  concerning  the 
nature  and  character  of  the  possession  of 
the  alleged  predecessors  and  their  privity 
with  the  defendant^  held  that  it  was  unnec- 
essary to  solve  such  difficulties  because, 
under  the  statute,  the  defendant  could 
complete  the  time  necessary  to  bar  the  right 
of  the  Railway  Company  by  resorting  to 
possession  enjoyed  by  him  after  the  passage 
of  the  act. 

Although  from  these  considerations  it  re- 
sults that  our  duty  is  to  reverse  because  of 
the  erroneous  construction  given  to  the  act 
of  Congress,  and  which  was  the  sole  basis 
of  the  decision  below,  we  are  of  opinion  that 
the  order  of  reversal  should  not  preclude 
the  right  in  the  court  below  to  consider 
and  pass  upon,  in  the  light  of  the  statute 
as  correctly  construed,  the  question  of  ad- 
verse possession  asserted  to  have  been  com- 
pleted prior  to  the  passage  of  the  act,  which, 
as  we  have  seen,  the  court  did  not  dispose 


of  because  of  the  erroneous  opinion  which  ^ 
it  entertained  concerning  the  meaning  ofg 
the  act  of  Congress;  and  our  decree^* there- • 
fore,  will  leave  that  question  open.  The 
issue  thus  left  open  involves  a  question 
arising  under  the  state  law  which  should 
be  passed  upon  primarily  by  the  state  court. 
In  saying  this,  however,  we  must  not  be 
considered  as  holding  that  ultimate  authori- 
ty to  review  such  question  when  passed 
upon  would  not  exist  in  this  court  to  the 
extent  that  such  power  to  review  may  be 
essential  to  the  enforcement  of  the  provi- 
sions of  the  act  of  Congress  in  question. 
Kansas  City  Southern  R.  Co.  v.  C.  H.  Albera 
Commission  Co.  223  U.  S.  673,  591,  66  L. 
ed.  556,  565,  32  Sup.  Ct  Rep.  316;  Creswill 
V.  Grand  Lodge,  K.  P.  225  U.  S.  246,  251,  56 
L.  ed.  1074,  1076,  32  Sup.  Ct.  Rep.  822; 
Norfolk  ft  W.  R.  Co.  v.  Conley,  236  U.  8. 
605,  609,  610,  69  L.  ed.  746,  747,  748,  P.  U. 
R.  1915C,  293,  35  Sup.  Ct.  Rep  437.  See 
Gaar,  S.  ft  Co.  v.  Shannon,  223  U.  S.  468, 
470,  471,  66  L.  ed.  510,  512,  32  Sup.  Ck 
Rep.  236.  It  follows,  subject  to  the  reserva- 
tion stated,  that  the  judgment  below  must 
be  reversed  and  the  case  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 
And  it  is  so  ordered. 
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[Nos.  88,  89.] 

Stipulation  was  filed  in  these  eases  that 
they  should  abide  the  event  of  Northern  F, 
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Thomas  W.  McCoitb,  Plaintiff  in  Error,  t. 

Commonwealth  of  Pennsylvania.    [No. 

2L 

In  Error  to  the  Supreme  Court  of  the 
State  of  Pennsylvania. 

See  same  case  below,  in  Superior  Court  of 
PenntylTania  89  Pa.  Super.  Ct.  411.  in  Supreme 
Court  of  Pennsylvania  227  Pa.   877.  76  Atl.  100. 

Mr.  John  G.  Johnson  for  plaintiff  in  error. 

Messrs.  William  M.  Hargest  and  Lyman 
D.  Gilbert  for  defendant  in  error. 

October  12,  1015.  Dismissed,  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Union  Paoifio  Railroad  Company,  Plain- 
tiff   in    Error,  v.  Babboba  Zitnix,  Ad- 
ministratrix, ete.     [No.  151.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Nebraska. 
See  same  ease  below,  85  Neb.  158,  145  N.  W. 

Mr.  N.  H.  Loomis  for  plaintiff  In  error. 

Messrs.  Constantine  J.  Smyth  and  Ed- 
ward J.  Smith  for  defendant  in  error. 

October  12,  1015.  Dismissed,  with  costa^ 
on  motion  of  counsel  for  plaintiff  in  error. 

Illinois     Ckrtbal     Railboad     Company, 
Plaintiff  in  Error,  V.  Abthxtb  SLAUOHTiak 
[No.  105.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Minnesota, 
ape  same  case  below,  first  appeal  125  Minn.  98, 

146  N.  W.  790,  second  appeal  125  Minn.  632.  147 

N.    W.  284. 

Messrs.  Pierce  Butler,  Biewett  Lee,  and 
W.  S.  Horton  for  plaintiff  in  error. 

Mr.  Samuel  A.  Anderson  for  defendant  in 
orror. 

October  12,  1016. 
lation. 


Dismissed  per  stipu- 


Bailway  TBANsrEB  Company  or  the  City 

or  Minneapolis,  Plaintiff   in  Error,   v. 

Joseph  La  Mebe.    [No.  202.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Messrs.  William  H.  Bremner  and  F.  M. 
^  Miner  for  plaintiff  in  error. 

Mr.  Samuel  A.  Anderson  for  defendant  in 


October  1%  lOlfi.    Dismissed  per  stipv- 


SouTHEBN  Railway  Company,  Plaintiff  in 
Error,  v.  A.  B.  Bbamlett.    [No.  255.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  South  Carolina. 

Mr.  L.  E.  Jeffries  for  plaintiff  in  error. 
No   counsel   appeared   for   defendant  in 

error. 
October  12,  1015.    Dismissed,  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


MoAlesteb  Eowabds  Coal  Company  et  al. 

Plaintiffs  in  Error,  v.  M.  E.  Tbapp,  State 

Auditor,  etc     [No.  256.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

Messrs.  Charles  B.  Stuart  and  James  H. 
Gordon  for  plaintiffs  in  error. 

Mr.  Robert  E.  Wood  for  defendant  in 
error. 

October  12,  1015.  Judgment  reversed  at 
the  costs  of  the  plaintiffs  in  error,  and 
cause  remanded  for  further  proceedings  per 
stipulation  of  oounseL 


W.  S.  Allen,  Secretary  of  State,  et  at,  Ap- 
pellants, V.  William  R.  Compton  Com- 
pany et  al.    [No.  305.] 
Appeal  from  the  District  Court  of  the 

United  SUtes  for  the  Southern  District  of 

Iowa. 
Mr.  George  Cosson  for  appellants. 
No  appearance  for  appellees. 
October  12,  1015.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  appellants. 


QtriNCY,  Omaha,  &  Kansas  Citt  Railboab 

Company,  Plaintiff  in  Error,  v.  Shelby  P. 

Noel.    [No.  378.] 

In  Error  to  the  Kansas  City  Court  of 
Appeals,  State  of  Missouri. 

Mr.  Willard  P.  Hall  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

October  12,  1015.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  In 
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Oct.  Tebh, 


DBJlWAXE,  Lagkawanna,  k  Westebk  Rail- 
BOAD    CkmPANT,    Petitioner,     ▼.     Hatt 
YuBKONia.    [No.  648.] 
On  Petition  for  a  Writ  of  Certiorari  to 

the  United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 
See  tame  case  below.  1S7  0.  C.  A.  IS,  ttO  Fed. 

Mr.  William  8.  Jennej  for  petitioner. 
No  appearance  for  respondent. 
October  12,  1915.     Dismissed  on  motion 
of  ooonsel  for  the  petitioner. 

JoHif  Dkebb  Pzx>w  Compakt,  Petitioner,  ▼. 

Ldon  D.  Mowbt,  Trustee,  ete.    [No.  588.] 

On  Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit. 

Mr.  Duane  E.  Fox  for  petitioner. 

No  appearance  for  respondent. 

October  12,  1915.  Dismissed  on  motion 
of  counsel  for  the  petitioner. 


L.    SrvnvEB   and   B.    Frank,    Indiyidually, 
etc.,  et  al..  Petitioners,  v.  T.  S.  Faulk  A 
CoMPAirr.    [Nos.  558  and  559.] 
Petition  for  Writs  of  Certiorari    to   the 

United  States  Circuit  Court  of  Appeals  fox 

the  Fifth  Circuit. 
See  same  case  below.   137  a   a  A.   889.  221 

red.  SL 

Messrs.  Leon  Weil  and  Horace  String- 
fellow  for  petitioners. 

Messrs.  W.  A.  Blount,  A.  C.  Blount,  and 
F.  B.  Carter  for  respondent. 

October  18,  1915.    Denied. 


TBZNITT  Gou)  Dbedouio  &  Htdbauuo  Com* 

PANT,  Petitioner,  v.  Anqelk  Beaudbt,  as 

Executrix,  etc.     [No.  582.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

See  flame  csm  below.  U9  0.  a  A.  169.  223 
Fed.  739. 

Messrs.  Bdward  J.  Cutchen,  A.  Craw- 
ford Greene,  Alex.  Britton,  Evans  Browne, 
and  F.  W.  Clements  for  petitioner. 

Messrs.  Thomas  B.  Doeier  and  F.  S. 
Brittain  for  respondent. 

October  18,  1915.    Denied. 


KOBEBT    H.    MONTGOMEBT,    8S    TrUStcS,    etC, 

Petitioner,  v.  Bottusbs  Seal  Company. 

[No.  594.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below.  140  0.  O.  A.  200.  224  Fed. 
492. 

Mr.  Selden  Bacon  for  petitioner. 

Mr.  Alfred  D.  Lind  for  respondent. 

October  18,  1916.    Denied. 


CiTT  OF  New  Obleanb  et  al..  Petitioners,  ▼. 
Pbnn  Bbidob  Compant.    [No.  626.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
See  eame  case  below.  138  a   a   A.   19t  222 

Fed.   737. 

Messrs.  I.  D.  Moore  and  Perej  8.  Bene- 
dict for  petitioners. 

Messrs  B.  E.  Millmg  and  William  Grant 
for  respondent. 

October  18,  1915.    Denied. 


Ida  B.  Bobebtb  et  al..  Petitioners,  ▼.  Mtra 

J.  Robebts.    [No.  635.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eifirhth  Circuit. 

See  same  ease  below.  US  0.  O.  A.  IQS.  222  Fid. 
775. 

Messrs.   M.    F.    Watts   and   WiUiam   B. 

Gentry  for  petitioners. 

No  counsel  appeared  for  respondent* 

October  18,  1916.    Denied. 


John  A.  Lewis,  as  Executor,  etc.,  et  aU 

Petitioners,  v.  William  B.  Holmes  et  tX 

[Nos.  636  and  637.] 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  ease  below.  140  0.  a  A.  S.  224  Fed. 
410. 

Messrs.  Jackson  H.  Balston  and  Morton 
8.  Cressy  for  petitioners. 

Messrs.  John  P.  Wilson,  Eli  B.  Felsea- 
thai,  Nathan  G.  Moore,  William  B.  Mo- 
Ilvaine  for  respondents. 

October  18,  1915.    Denied. 


MiBNE    Wilcksnb,    Petitioner,  t.    ALwnm 

S.  Wilckens.    [No.  640.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  £i«rhth  Circuit. 

See  same  case  below.  132  0.  C.  A.  202,  217  Fed. 
208. 

Mr.  William  J.  Courtright  for  petitioner. 
Mr.  C.  S.  Montgomery  for  respondent. 
October  18,  1915.    Denied. 


Lnxjs  W.  Heed,  Petitioner,  t.  Balttmobb 
&  Ohio  Bailboad  Company.  [No.  642.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  case  below,  1S9  0.  C  A.  122.  222  Fed. 

689.   10  N.   C.  C.   A.  107. 

Mr.  Charles  W.  Baker  for  petitioner. 
Messrs.  Judson  Harmon,  Edward  Colston, 

George  Hoadlj,  and  A.  W.  Goldsmith  te 

respondent. 
Oetober  18,  1916.    Denied. 
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CHABTJca   G.    GiTTHy    Petitioner,   t.   Qvtr 
Chooolatb  CoMPAirr.     [No.  647.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit 
Set  same  ease  below,  140  0.  a  A  410,  IM  Fed. 

m. 

Messrs.   Charles   F.  Harley  and  Ckorge 
W.  Lindsay  for  petitioner. 
Mr.  Frederick  L.  Emery  for  respondent. 
Octoher  18,  1915.    Denied. 


Ohaktjh  S.  HiNOHiCAN,  Petitioner,  ▼.  Con- 
solidated Abizona  Sheltzno  Compant. 
[No.  652.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
See  same  ease  below,  120  C.  a  A  207,  SS  Fed. 

SU. 

Mr.  Charles  H.  Burr  for  petitioner. 
Mr.  J.  Markham  Marshall  for  respondent. 
October  18,  1915.    Denied. 


WHmncT,  Petitioner,  t.  New  Yobk 

SOAFTOLDINO  COUPANT.      [No.  661.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eishth  Circuit. 

See  same  case  below.  140  0.  0.  A  188,  134 
Fed.  4SS. 

Messrs.  Jsmes  A.  Carr,  Wallace  B.  Lane, 
Edwin  S.  Clarkson,  and  Walter  A.  Johnston 
lor  petitioner. 

Mr.  Paul  Bakewell  for  rrapondent, 

October  18»  1915.    Denied. 


AMsncAif  BOTABT  Valvk  Covpant,  Peti- 
tioner, T.  Albebt  E.  Moobhkad.     [No. 
662.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
See  same  case  below,  ISO  C  C  A  602,  S24  Fed. 

1010. 

Messrs.  W.  Clyde  Jones  and  John  Bidout 

for  petitioner. 
1^.  James  W.  Noel  for  respondent. 
October  18,  1915.    Denied. 


Haioltok  Trust  OmPAWT   et  al.,  Peti' 

tioners,  ▼.  John  L.  Bishsb,  Jb.,  etc    [No. 

621.] 

Petition  for  Writs  of  Mandsiuus  and 
Certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

See  same  ease  below,  189  O.  C  A  42.  123  Fed. 
4M. 

Mr.  Emmett  Callahan  for  petitioners. 

Messrs.  William  P.  Bichardson  and  Will 
B.  Eling  for  respondent. 
October  18,  1915.    Denied. 
36  S.O.— 11 


0QH3C0NW1EAI.TK  ov  VnoiifiA,  Complain- 
ant, V.  John  Piebpoiit  Moboak.  [No. 
11,  Orig.] 

Original  bill  In  equity  filed  hy  the  Com- 
monwealth of  Virginia. 

Mr.  John  Garland  Pollard  for  complain- 
ant 
No  counsel  appeared  for  respondent. 
October  18,  1915.     Dismissed  with  costs, 
on  motion  of  counsel  for  the  complainant. 


Leic  Motlow,  Plaintiff  In  Error,  T.  Brrat 

OF  Tbnnesbis.    [No.  7.] 

In  Error  to  the  Supreme  Court  of  tlie 
State  of  Tennessee. 

See  same  case  below,  126  Tens.  S47,  L^  R.  A 
— .. — ,  146  8.  W.  177. 

Mr.  John  J.  Vertrees  for  plaintiff  in  er- 
ror. 

Messrs.  Frank  M.  Thompson  and  William 
L.  Granbeiy  for  defendant  in  error. 

October  18,  1915.  Dismissed  with  coats 
on  motion  of  counsel  for  the  plaintiff  In 
error. 


J.  M.  KiLLMEB  et  aL,  Plaintiffs  In  Error, 

T.   Samttel   Stewabt,   as   Treasurer    of 

Wyandotte  County,  Kans,,    et   aL     [No. 

416.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Mr.  L.  W.  Keplinger  for  plaintiffs  in 
error. 

No  counsel  appeared  for  defendants  In 
error. 

October  18,  1915.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiffs  In 
error. 


Nick  Abrtgo,  Plaintiff  in  Error,  t.  Gus  A. 

Htebs,  Sheriff,  etc.    [No.  590.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Nebraska. 

Messrs.  Marquis  Eaton  and  Thomas  S. 
Allen  for  plaintiff  in  error. 

Mr.  Willis  E.  Reed  for  defendant  in  error. 

October  21,  1915.  Dismissed  with  costs, 
per  stipulation* 


MiKB  Inoovina,  Plaintiff  in  Error,  t.  QvB 
A.  Htebs,  Sheriff,  etc.     [No.  591.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Nebraska. 
Messrs.   Marquis  Eaton   and  Thomas  8. 

Allen  for  plaintiff  in  error. 
Mr.  Willis  B.  Reed  for  defendant  in  error. 
October  21,  1U15«    Dismissed  with  oost^ 

per  stipulation. 
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Oct.  Te&m, 


Rosa   Gundaix,  Individually,   etc.,  et   al., 

Appellants,     v.     Manhattan     Railway 

Company  et  al.    [No.  19.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

See  same  case  below,  205  Fed.  410. 

Messrs.  Edward  S.  Hatch  and  Vincent  P. 
Donihee  for  appellants. 

Mr.  James  L.  Quackenbush  for  appellees. 

October  21,  1015.  Dismissed,  per  stipu- 
lation. 


George  D.  Lancasteb  et  al.,  Plaintiffs  in 

Error,  ▼.  James  W.  Thackeb  et  al.    LNo. 

630.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

See  same  case  below,  164  Kj.  177,  175  8.  W. 
866. 

Messrs.  Bynum  E.  Hinton  and  J.  H. 
Hazelrigg  for  plaintiffs  in  error. 

Mr.  T.  L.  Edelen  for  defendants  in  error. 

October  25,  1916.  Per  Curiam:  Dis- 
missed for  want  of  Jurisdiction  upon  the 
authority  of  (1)  Consolidated  Tump.  Co. 
V.  Norfolk  k  0.  V.  R.  Co.  228  U.  S.  696, 
600,  67  L.  ed.  982,  983,  33  Sup.  Ct.  Rep. 
609;  Manhattan  L.  Ins.  Co.  y.  Cohen,  234 
U.  S.  123,  137,  68  L.  ed.  1246,  1254,  34  Sup. 
Ct.  Rep.  874;  Easterling  Lumber  Co.  t. 
Pierce,  235  U.  S.  380,  59  L.  ed.  279,  35  Sup. 
Ct  Rep.  133;  (2)  Mugler  y.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Rippey  v.  Texas,  193  U.  S.  604,  48  L.  ed. 
767,  24  Sup.  Ct.  Rep.  516;  Eberle  v.  Michi- 
gan, 232  U.  S.  700,  68  L.  ed.  803,  34  Sup. 
Ct.  Rep.  464. 


WnxjAM  Waixbbecht,  Sr.,  et  al.,  Plaintiffs 
in  Error,  v.  £.  N.  Ingbajc   et   al.      [No. 
649.] 
In  Error  to  the  Court  of  Appeals  of  the 

State  of  Kentucky. 

See  same  case  below,  164  Ky.  468,  175  S.  W. 
1022. 

Messrs.  James  H.  Hazelrigg  and  Lawrence 
Maxwell  for  plaintiffs  in  error. 

Mr.  T.  L.  Edelen  for  defendants  in  error. 

October  25,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the  au 
thority  of  Waters-Pierce  Oil  Ca  ▼.  Texas, 
212  U.  S.  112,  118,  63  L.  ed.  431,  434,  29 
Sup.  Ct.  Rep.  227 ;  Deming  ▼.  Carlisle  Pack- 
ing Co.  226  U.  S.  102,  57  L.  ed.  140,  33 
Sup.  Ct.  Rep.  80;  Overton  v.  Oklahoma, 
235  U.  S.  31,  59  L.  ed.  112,  35  Sup.  Ct.  Rep. 
14. 


Lono-Bbex    LuKBiis     Co.,     Appellant,     T. 

Waltbb  Moses.    [No.  18.] 

Appeal  from   the   United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 


See  same  case  below,  124  C.  C.  A.  185,  206  Fed. 
61. 

Mr.  William  R.  Thurmond  for  appellant. 

Mr.  Elijah  Robinson  for  appellee. 

October  25,  1915.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  United  States  v.  Krall,  174 
U.  S.  385,  43  L.  ed.  1017,  19  Sup.  Ct.  Rep. 
712;  Macfarland  v.  Brown,  187  U.  S.  239, 
47  L.  ed.  159,  23  Sup.  Ct.  Rep,  105;  Mis- 
souri  &  K.  I.  R.  Co.  v.  Olathe,  222  U.  S. 
185,  56  L.  ed.  155,  32  Sup.  Ct.  Rep.  46; 
United  States  v.  Beatty,  232  U.  S.  463,  58 
L.  ed.  686,  34  Sup.  Ct.  Rep.  392. 


First  National  Bank  of  Belle  Poubche^ 

S.  Dak.,  Plainti£f  in  Error,  v.  Aix)lph  O. 

Ebebhabt  et  al.    [No.  155.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Minnesota. 

Messrs.  Norman  T.  Mason  and  James  A 
George  for  plaintiffs  in  error. 

Mr.  Harrison  L.  Schmitt  for  defendants 
in  error. 

October  25,  1915.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Aspen  Min.  &  Smelting  Co.  ▼. 
Billings,  150  U.  S.  31,  37  L.  ed.  986,  14  Sup. 
Ct.  Rep.  4;  Brown  v.  Alton  Water  Co.  222 
U.  S.  326,  56  L.  ed.  221,  32  Sup.  Ct.  Rep. 
156;  Union  Trust  Co.  v.  Westhus,  228  U.  S. 
519,  57  L.  ed.  947,  33  Sup.  Ct.  Rep.  593; 
Shapiro  v.  United  States,  235  U.  S.  412,  59 
L.  ed.  291^  35  Sup.  Ct.  Rep.  122« 


Jakes  Duval  et  al..  Plaintiffs  In  Error,  ▼. 
State  of  Louisiana.     [No.  223.] 
In  Error  to  the  Supreme  Court   of    the 

State  of  Louisiana. 
See  same  case  below,  135  La.  710,  L.  R.  A  — -• 

— .  66  So.  904. 

Messrs.  Edward  N.  Pugh  and  Philip  S. 
Pugh,  for  plaintiffs  in  error. 

Messrs.  R.  G.  Pleasant  and  Daniel  Wend* 
ling  for  defendant  in  error. 

October  25,  1915.  Per  Curiam:  Dis< 
missed  for  want  of  jurisdiction  upon  the 
authority  of  (1)  Waters-Pierce  Oil  Co.  ▼. 
Texas,  212  U.  S.  112,  118,  63  L.  ed.  431,  434, 
29  Sup.  Ct.  Rep.  227;  Deming  t.  Carlisle 
Packing  Co.  226  U.  8.  102,  57  L.  ed.  140, 
33  Sup.  Ct  Rep.  80;  Overton  v.  Oklahoma, 
235  U.  S.  31,  59  L.  ed.  112,  35  Sup.  Ct.  Rep. 
14;  (2)  Northern  P.  R.  Co.  ▼.  Herbert,  116 
U.  S.  642,  29  L.  ed.  755,  6  Sup.  Ct  Rep. 
590;  Hayes  v.  Missouri,  120  U.  S.  68,  SOI!!, 
ed.  578,  7  Sup.  Ct.  Rep.  350;  Howard  v. 
Kentucky,  200  U.  &  164,  60  Li.  ed.  421,  21 
Sup.  Ct  Rep.  189. 
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United  States  ez  bel.  State  or  Lottisi- 

AiVA,  Petitioner,  ▼.  Hon.  Albok  fiOABicAir, 

Judge,  ete.     [No.  667.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  RufSn  G.  Pleasant  and  Daniel 
Wendling  for  petitioner. 

Messrs.  Edgar  H.  Farrar,  Henry  Bern- 
stein, and  Willard  F.  Keeney  for  respond- 
ent. 

October  25,  1915.    Granted. 


W.  F.  JmifncBSOir,  as  Assessor,  etc.,  et  al., 

Petitioner,    v.    UNrrra)    States    ex    rel. 

PaIX  CITT  CONSTBUOTIOZf  Co.       [No.  512.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eif^hth  Circuit. 

See  same  case  below,  138  C.  C.  A.  8S.  m  Fed. 
489. 

Mr.  C.  F.  Greenlee  for  petitioner. 

No  counsel  appeared  for  respondent. 

October  25,  1915.    Denied. 


Vaudaixa  Railboad  CoHPAirT,  Petitioner, 
▼.  UNiiia>  States.     [No.  641.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
See  same  esse  below,  141  C.  a  A.  489,  228  Fed. 

7UL 

Messrs.  John  G.  Williams,  Thomas  W 
White,  Lindorf  0.  Whitnel,  and  Samuel  W. 
Fordyce,  Jr.,  for  petitioner. 

Mr.  G.  Carroll  Todd,  Assistant  to  the 
Attorney  General,  for  respondent. 

October  26,  1915.    Denied. 


Nattoital  Bank  or  Cohkeboe  of  St.  Loins, 
Petitioner,  ▼.  B.  B.  Allen,  United  States 
Collector,  etc    [No.  663.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  ease  below.  188  a  0.  A.  10,  228  Fed. 
471. 

Meflsra.  A.  C.  Stewart,  T.  Taylor  Bryan, 
and  George  H.  Williams  for  petitioner. 
No  counsel  appeared  for  respondent. 
October  25,  1915.    Denied. 


EmnnvD  W.  Mudgb  et  aL,  Petitioners,  t. 
Black,  Shbodan,  &  Wilsow  et  al.  [No. 
665.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tlM  Eighth  Circuit 
See  same  ease  below,  148  0.  a  A.  887.  214  Fed. 


Messrs.  Frank  T.  Gladney  and  Frank  J. 
Hogan  for  petitioners. 
No  counsel  appeared  for  respondents. 
October  25,  1915.    Denied. 


MoBBis  L.  BiprrMAW,  Petitioner,  v.  Unttec 

States.    [No.  669.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  140  C.  C.  A  266,  224  Fed. 
819. 

Mr.  Frank  F.  Dinsmore  for  petitioner. 
Mr.  Solicitor  General  Davis  for  respond- 
ent. 
October  25,  1916.    Denied. 


Gbobob  L.  Colbttbn  et  al.,  Petitioners,  ▼. 

United  States.    [No.  671.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  189  a  a  A  188,  228  FM. 
690. 

Mr.  Chester  H.  Krum  for  petitioners. 

Mr.  Solicitor  General  Dayis  and  Mr. 
Assistant  Attorney  General  Wallace  for 
respondent. 

October  25,  1915.    Denied. 


Auoxtbt  Boulanqeb,  Plaintiff  in  Error,  v. 

State  or  Louisiana.    [No.  46.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiana. 

Mr.  Taliaferro  Alexander  for  plaintiff  in 
error. 

No  counsel  appeared  for  defendant  in 
error. 

October  28,  1915.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


JOHW  R.  Greenlebs,  Plaintiff  in  Error,  ▼. 

Feed  L.  Morbis.     [No.  36.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

See  same  case  below,  80  Kan.  472,  188  Fae.  888. 

Mr.  C.  A.  Magaw  for  plaintiff  in  error. 

Mr.  Charles  Blood  Smith  for  defendant  in 
error. 

November  1,  1915.  Per  Curiam:  Judg- 
ment reversed  with  costs,  and  cause  re- 
manded for  further  proceedings  upon  the 
authority  of  Mullen  y.  United  States,  224 
U.  S.  448,  66  L.  ed.  834,  32  Sup.  Ct  Rep. 
494;  Adkins  ▼.  Arnold,  235  U.  8.  417,  59  I4 
ed.  294,  35  Sup.  Ct  Rep.  118;  Skelton  t. 
Dill,  235  U.  a  206,  69  L.  td.  198,  35  Sap. 
Ct  Rep.  60. 


Digitized  by 


Google 


IM 


86  SUPREME  COURT  REPORTER. 


OoT.  Teb^^ 


PncsBBOBOUGB     Railbojj),     Appellant,     T. 

Boston  ft  Maine  Railboao  et  aL     [No. 

20.] 

Appeal  from  the  District  Court  of  the 
United  SUtes  for  the  District  of  New 
Hampshire. 

Mr.  Henry  A.  Cutter  for  appellant. 

Messrs.  Edgar  J.  Rich  and  Archibald  R. 
Tisdale  for  appellees. 

November  1,  1916.  Per  Curiam:  Dis- 
missed for  want  of  Jurisdiction  upon  the 
authority  of  Carey  v.  Houston  ft  T.  C.  R. 
Co.  160  U.  8.  170,  37  L.  ed.  1041,  14  Sup. 
Ct  Rep.  63;  Cornell  y.  Green,  163  U.  S. 
76,  41  L.  ed.  76,  16  Sup.  Ct.  Rep.  969;  Em- 
pire State-Idaho  Min.  ft  Developing  Co.  ▼. 
Hanley,  206  U.  S.  226,  61  L.  ed.  779,  27 
Sup.  Ct.  Rep.  476;  Childers  t.  McClaughry, 
216  U.  S.  139,  64  L.  ed.  420,  30  Sup.  Ct. 
Rep.  870.  

Chablbs  p.  Bowditch  et  al..  Plaintiffs  in 

Error,  v.  Jackson  Company  et  al.    [No. 

20.] 

In  Error  to  the  Superior  Court  of  the 
State  of  New  Hampshire. 

See  oame  ease  below,  In  New  Hampshire  Su- 
preme Court  7«  N.  H.  851.  L.  R.  A.  — .  — ,82 
▲U.  1014,  Ann.  Cas.  UlSA,  SM. 

Mr.  Burton  E.  Eames  for  plaintiffs  in 
error. 

Mr.  Frank  S.  Streeter  for  defendants  in 
error. 

November  1,  1015.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  F.  G.  Oxley  Stave  Co.  v. 
Butler  County,  166  U.  a  648,  41  L.  ed. 
1149,  17  Sup.  Ct.  Rep.  709;  Mailers  v.  Com- 
mercial  Loan  ft  T.  Co.  216  U.  H.  613,  64  L. 
ed.  638,  30  Sup.  Ct.  Rep.  438;  Appleby  v. 
Buffalo,  221  U.  S.  524,  65  L.  ed.  838,  31  Sup. 
Ct  Rep.  699;  Cleveland  ft  P.  R.  Co.  v.  Cleve- 
land, 235  U.  &  50,  59  L.  ed.  127,  35  Sup. 
Ct  Rep.  21. 

Gabdineb  Invbstmxnt  Company  et  al.,  Ap- 
pellants, V.  JAOKSON  Company  et  al.  [No. 
455.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  First  Circuit 
See  same  case  below,  138  C.  a  A.  286,  217  Fed. 

no. 

Mr.  Burton  E.  Eames  for  appellants. 

Mr.  Frank  S.  Streeter  for  appellees. 

November  1,  1915.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
autliority  of  Bagley  ▼.  General  Fire  Ex- 
tinguisher Co.  212  U.  S.  477,  53  L.  ed.  605, 
29  Sup.  Ct.  Rep.  341;  Weir  v.  Rountree, 
216  U.  S.  607,  64  L.  ed.  636,  30  Sup.  Ct 
Rep.  418;  Shulthis  v.  McDougal,  225  U.  S. 
561,  56  L.  ed.  1205,  32  Sup.  Ct.  Rep.  704; 
St  Anthony's  Church  v.  Pennsylvania  R 
Co.  237  U.  S.  675,  59  L.  ed.  1119,  35  Sup. 
Ct  Rep.  729. 


Abthub  C.  Bbady,  Petitioner,  t.  Mabthi 

E.  Kebn.     [No.  646.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

See  same  case  below,  138  0.  a  A.  2W,  222  Fed. 
873. 

Mr.  E.  Spencer  Miller  for  petitioner. 

Mr.  Owen  J.  Roberts  for  respondent 

November  1,  1915.    Denied. 

Lbonabd  Cecil  Paaksb  et  al.,  Petitioners, 
V.  Babbaba  Pabkeb.     [No.  675.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
See  same  case  below,  137  C.  a  A.  626,  222  Fed. 

136. 

Messrs.  Theodore  Mack    and    Gaines    B. 

Turner  for  petitioners. 

Messrs.    F.    M.    Etheridge    and    J.    M. 

McCormick  for  respondent. 
November  1,  1915.    Denied. 

Gerasd  B.  Town  send  et  al..  Petitioners,  t. 

Geobgia  Southebn  &,  Flobida  Railway 

Company  et  al.    [No.  678.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  133  C.  C.  A.  657,  213  Fed. 
66. 

Messrs.  Louis  Marshall,  Marion  Erwin, 
and  Joseph  Fried  for  petitioners. 

Messrs.  J.  Ellsworth  Hall  and  Alexander 
C.  King  for  respondents. 

November  1,  1915.    Denied. 


Standabd  Fashion  Company,  Plaintiff  in 
Error,  v.  J.  L.  Gbant.  [No.  459.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  North  Carolina. 
See  aame  case  below.  165  N.  C.  453,  81  S.  B.  606. 
Messrs.    J.    S.    Manning    and    Francis 

Rooney  for  plaintiff  in  error. 
Mr.    James   R.    Price   for   defendant   in 

error. 

November  1,  1915.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


M.  J.  Bbay,  Trustee,  etc.,  et  al.,  Appellants, 

V.  Unitkd  States  Fidelity  &  Guabanty 

Company.     [No.  354.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit. 

See  same  case  below.  133  C.  a  A  669.  213  Fed. 
387. 

Mr.  Philip  W.  Frey  for  appellants. 

Mr.  B.  M.  Ambler  for  appellee. 

November  8,  1915.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Chapman  v.  Bowen,  207  U.  S. 
89,  91,  52  L.  ed.  116,  117,  28  Sup.  Ct  Rep. 
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82;  J.  W.  Calnan  Co.  ▼.  Dohertj,  224  XT.  a 
145,  66  L.  ed.  702,  32  Sup.  Ct.  Rep.  460; 
Syimott  ▼.  Tpmbitone  Consal.  Mines  Co.  234 
U.  S.  749,  58  L.  ed.  1575,  84  Sup.  Ct  Rep. 
674.  See  United  States  FideUty  &  G.  Co.  v. 
Bray,  225  U.  a  206,  66  L.  td.  1055,  82  Sup. 
Ct  Bep.  620. 


IiAUSA  ElCHEL  et  al.,  Appellants,  y.  XJkitbd 

STATiaS   FtDDJTT  &  GUABANTT  COICPANT. 

[No.  397.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit. 

Sec  ume  case  below,  135  C.  C.  A.  4TS,  &S  Fed. 
803. 

Mr.  William  M.  Hall  for  appellants. 

Mr.  B.  M.  Ambler  for  appellee. 

November  8,  1915.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  United  States  t.  Krall,  174 
U.  S.  385,  43  L.  ed.  1017,  19  Sup.  Ct.  Rep. 
712;  German  Nat.  Bank  v.  Speckert,  181 
U.  S.  405,  45  L.  ed.  926,  21  Sup.  Ct.  Rep. 
688;  United  States  v.  Beatty,  232  U.  S.  463, 
58  L.  ed.  686,  34  Sup.  Ct.  Rep.  392. 


David  C.  Andrews  et  al.,  Copartners,  etc.. 

Appellants,  v.  Habbt  V.  Osbobn,  Trustee, 

etc.    [No.  57.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit. 

See  same  caee  below.  126  O.  0.  A.  96,  309  Fed. 
148. 

Mr.  David  C.  Myers  for  appellants. 

Mr.  Nathan  Bilder  for  appellee. 

November  8,  1915.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  authority 
of  First  Nat.  Bank  v.  Littlefleld,  22G 
U.  S.  110,  112,  57  L.  ed.  145,  146,  33  Sup. 
Ct  Rep.  69;  Texaa  &  P.  R.  Co.  v.  Railroad 
Commission,  232  U.  S.  338,  58  L.  ed.  630, 
34  Sup.  Ct.  Rep.  438;  Grecy  v.  Docken- 
dorff,  231  U.  S.  513,  58  L.  ed.  339,  34  Sup. 
Ct.  Rep.  166. 

Fbanr  Zodbow,  Plaintiff  in  Error,  v.  State 

OF  Wisconsin.    [No.  43.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Wisconsin. 

See  eame  case  below,  164  Wis.  561,  143  N.  W. 
603. 

Mr.  David  S.  Rose  for  plaintiff  in  error. 

Messrs.  Walter  C.  Owen  and  J.  E.  Messer- 
Schmidt  for  defendant  in  error. 

November  8,  1915.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Deming  v.  Carlisle  Packing 
Co.  226  U.  S.  102,  105,  67  L.  ed.  140,  143, 
33  Sup.  Ct.  Rep.  80;  Consolidated  Tump. 
Co.  V.  Norfolk  &  0.  V.  R.  Co.  228  U.  S.  596, 
600,  57  L.  ed.  982,  983,  33  Sup.  Ct.  Rep. 
609;  Parker  v.  McLain,  237  U.  S.  469,  471, 
472,  59  L.  ed.  1051,  1053,  1054,  35  Sup.  Ct 
Rep.  632. 


Job  Mabouic,  PlaintUE  in  Error,  ▼•  Statb 

or  Louisiana.    [No.  45.] 

In  Error  to  the  Supreme  Court  ol  ilia 
State  of  Louisiana. 

See  same  case  below,  133  La.  1083,  13  So.  SM. 

Messrs.  A.  L.  Alexander  and  Taliaferro 
Alexander  for  plaintiff  in  error. 

Mr.  Ru£Sn  G.  Pleasant  for  defendant  in 
error. 

November  8,  1915.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Phoenix  R.  Ca  v.  Landis, 
231  U.  S.  578,  582,  58  L.  ed.  377,  381,  34 
Sup.  Ct  Rep.  179;  John  v.  Paullin,  231  U. 
S.  583,  58  L.  ed.  381,  34  Sup.  Ct.  Rep.  178; 
(2)  Hallinger  v.  Davis,  146  U.  S.  314,  36 
L.  ed.  986,  13  Sup.  Ct.  Rep.  105;  Maxwell 
V.  Dow,  176  U.  S.  581,  44  L.  ed.  597,  20 
Sup.  Ct.  Rep.  448,  494;  Jordan  v.  Massa- 
chusetts, 225  U.  S.  167,  176,  56  L.  ed.  1038, 
1041,  32  Sup.  Ct.  Rep.  651;  Frank  v.  Man- 
gum,  237  U.  S.  309,  340,  59  L.  ed.  909,  985, 
35  Sup.  Ct  Rep.  582. 

Cambria    Iron    Company,    Petitioner,    v. 

Carnegie  Steel  Company  (Ltd.)     [No. 

561.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  esse  below,  140  a  C.  A.  4t7»  224  Fed. 
947. 

Messrs.  Francis  T.  Chambers  and  James 
L  Kay  for  petitioner. 

Messrs.  Charles  C.  Linthicum  and  David 
A.  Reed  for  respondent. 

November  8,  1915.    Denied. 

Maby  M.  Hnx,  Executrix,  etc.,  et  al..  Peti- 
tioners, y.  James  H.  Lovewkll,  etc.,  et 
al.    [No.  668.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  case  below,  18S  C.  a  A  449.  S17  Fed. 

889. 

Mr.  Caruthers  Ewing  for  petitioners. 
Messrs.  W.  J.  Lamb,  W.  M.  Randolph,  and 
Wassell  Randolph  for  respondents. 
November  8,  1915.    Denied. 

Ozark  Oil  Company,  Appellant,  t.  Wil- 
liam Rksryhill.     [No.  75.] 
In  Error  to  the    District   Court   of   the 

United  States  for  the  Eastern  District  of 

Oklahoma. 

Mr.  Haskell  B.  Talley  for  appellant 
No  counsel  appeared  for  appellee. 
November  10,  1915.  Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 

Ex  PARTS:  In  the  Matter   ov  Cloyd  H. 

Duncan,  Petitioner.     [No. ,'\ 

Motion  for  Leave  to  File  P<^itioB  for 
Writ  of  Mandamus. 

Mr.  Cloyd  H.  Duncan,  petitioner,  pro  te. 

November  15,  1915.    Denied. 
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•Lilly  Busch  et  ai,   etc..   Petitioners,  t. 
Sibombebg-Cablson     Telephone    Manu- 

TAOrUBINO  COMPANT.      [No.  686.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  141  a  0.  A.  180,  t» 
Fed.  100. 

Joseph  H.  Zumbalen  for  petitioners. 

Messrs.  Warwick  M.  Hough  and  Walter 
H.  Saunders  for  respondent. 

November  15,  1915.    Denied. 

Babbeb  Asphalt  Paving  Company,  Peti- 
tioner, ▼.  City  of  St.  Paul.  [No.  691.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  foi 

the  Eighth  Circuit. 
See  same  case  below,  138  a  O.  A  658.  224  Fed. 

848. 

Mr.  Morris  M.  Townley  for  petitioner. 
Mr.  Thomas  D.  O'Brien  for  respondent. 
November  15,  1915.    Denied. 

W.  N.  Shewalteb,  Administrator  of  Roberi 

Shewalter,   Deceased,   Plaintiff  in  Error, 

V.  Cabolina,  Clinchfield,  &  Ohio  Rail* 

WAY.    [No.  60.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Tennessee. 

See  same  case  below.  128  Tenn.  8«3.  L.  R.  A. 
1916C,  964.  161  S.  W.  1136,  Ann.  Caa.  19160,  605. 

Mr.  Robert  Burrow  for  plaintiff  in  error. 

Mr.  J.  Norment  Powell  for  defendant  in 
error. 

November  16,  1916.  Per  Curiam:  Judg- 
ment aflBrmed,  with  costs,  upon  the  authori- 
ty of  (1)  Michigan  O.  R.  Co.  v.  Vreeland, 
227  U.  S.  69,  57  L.  ed.  417,  33  Sup.  Ct.  Rep. 
192,  Ann.  Cas.  1914C,  176;  American  R. 
Co.  V.  Didricksen,  227  U.  S.  145,  57  L.  ed 
456,  33  Sup.  Ct.  Rep.  224;  Gulf,  C.  &  S.  P. 
R.  Co.  V.  McGinnis,  228  U.  S.  173,  57  L.  ed. 
786,  33  Sup.  Ct.  Rep.  426,  3  N.  C.  C.  A. 
806;  Garrett  v.  Louisville  &  N.  B.  Co.  235 
U.  S.  308,  59  L.  ed.  242,  35  Sup.  Ct.  Rep. 
32;  St.  Louis,  I.  M.  &  S.  R,  Co.  v.  Crafty 
237  U.  8.  648,  69  L.  ed.  1160,  35  Sup.  Ct. 
Rep.  704;  Kansas  City  Southern  R.  Co. 
V.  Leslie,  238  U.  S.  599,  59  L.  ed.  1478,  3d 
Sup.  Ct.  Rep.  844;  (2)  Barron  v.  Baltimore, 
7  Pet.  243,  8  L.  ed.  672;  Jack  v.  Kansas, 
199  U.  B.  372,  379,  380,  50  L.  ed.  234,  236, 
26  Sup.  Ct.  Rep.  73,  4  Ann.  Cas.  689;  Brown 
v.  New  Jersey,  175  U.  8.  172,  44  L.  ed.  119, 
20  Sup.  Ct.  Rep.  77 ;  Twining  v.  New  Jersey, 
211  U.  6.  78,  93,  53  L.  ed.  97,  103,  29  Sup. 
Ct  Rep.  14.  

PKirNSYLVANIA  RADJIOAO  COMFAlfY  T.  W.  F. 

Jaooby  ft  Company.    [No.  139.] 

On  a  Certificate  from  and  Writ  of  Certio- 

i»ri  to  th«  United  States  Circuit  Court  ol 

Appeals  for  the  Third  Circuit. 


Messrs.  Francis  I.  Gowen  and  John  G. 
Johnson  for  petitioner. 

Mr.  William  A.  Glasgow,  Junior,  for  re- 
spondent. 

November  15,  1915.  Judgment  affirmed, 
with  costs,  by  a  divided  court,  and  cause  re- 
manded to  the  District  Court  of  the  United 
States  for  the  District  of  Pennsylvania. 

Note:  December  20,  1915.  Petition  for 
rehearing  granted,  judgment  of  November  15 
vacated  and  set  aside,  and  case  restored  to 
the  docket  for  reargument. 


Illinois     Centbal     Railroad     Company, 

Plaintiff    in    Error,    v.    W.    L.    Pklton. 

[No.  569.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Messrs.  Walter  S.  Horton  and  Blewett 
Lee  for  plaintiff  in  error. 

Messrs.  William  Squire  Kenyon  and  Den- 
nis M.  Kellelier  for  defendant  in  error. 

November  15,  1915.  Dismissed,  per  stipu- 
lation. 

YoBK  &  Whitney  Company,  Plaintiff  In 
Error,  v.  New  York,  New  Haven,  ft 
Hartford  Railroad  Company.  [No.  62.] 
In  Error  to  the  Superior  Court  of  the 

State  of  Massachusetts. 
See   same    case   below.    In    Supreme   Judicial 

Court  of  Massachusetts,  215  Mass.  86,  102  N.  a. 

366 

Mr.  Amos  L.  Taylor  for  plaintiff  In  error. 

Mr.  John  L.  Hall  for  defendant  in  error. 

November  29,  1915.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction  upon 
the  authority. of  (1)  Leathe  v.  Thomas, 
207  U.  S.  93,  52  L.  ed.  118,  28  Sup.  Ct.  Rep. 
30;  Yazoo  &  M.  Valley  R.  Co.  v.  Brewer, 
231  U.  S.  245,  249,  58  L.  ed.  204,  205,  34 
Sup.  Ct.  Rep.  90;  Mellon  Co.  v.  McCafferty, 
this  day  decided,  239  U.  S.  134,  60  L.  ed- 
— ,  36  Sup.  Ct  Rep.  94i;  (2)  Equitable  Life 
Assur.  See.  V.  Brown,  187  U.  S.  308,  314,  47 
L.  ed.  100,  193,  23  Sup.  Ct.  Rep.  123;  Con- 
solidated Tump.  Co.  V.  Norfolk  &  0.  V. 
R.  Co.  228  U.  S.  596,  600,  67  L.  ed.  982, 
083,  33  Sup.  Ct.  Rep.  609;  Easterling  Lum- 
ber Co.  V.  Pierce,  235  U.  S.  380,  59  L.  ed. 
279,  35  Sup.  Ct.  Rep.  133.  See  Louisville  & 
N.  R.  Co.  V.  Maxwell,  237  U.  S.  94,  97,  98, 
59  L.  ed.  853,  855,  L.R.A.1915E,  665,  P.  U. 
R.1915C,  300,  35  Sup.  Ct.  Rep.  494,  and 
cases  cited. 

Atchison,  Topeka,  ft  Santa  Fe  Railway 

CoiiFANY,  Petitioner,  v.  Unitid  States. 

[No.  674.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  Robert  Dunlap,  B.  W.  Camp^ 
Paul  Burks,  Alexander  BritUm,  and  Evani 
Browne  for  petitioner. 

No  eounsel  appeared  for  respondent. 

November  29,  1916.     Granted. 
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▼ON  Baumbaoh,  Collector,  etc.,  Pe- 
titioner, V.  Sabgent  Land  Company  [No. 
707];  Fbed  von  Baumbaoh,  Collector, 
etc..  Petitioner,  ▼.  Stjtton  Land  Com- 
pany [No.  708];  and  Fred  von  Baum- 
BAOH,  Collector,  etc.  Petitioner,  v.  Keas- 
8ABQS  Land  Company  [No.  709]. 
Petition  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
The  Attorney  General  and  the  Solicitor 

General  for  petitioner. 
No  counsel  appeared  for  respondents. 
November  29,  1915.    Granted. 

Otoman  Zab  Adusht  Hanish,  Petitioner, 
V.  UNiTfa)  States.     [No.  677.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

See  same  case  below,  227  Fed.  684,  142  G.  0.  A. 
218. 

Mr.  James  R.  Ward  for  petitioner. 

No  counsel  appeared  for  respondent. 

November  29,  1915.     Denied. 

Don  a.  Moun  Day  and  L.  D.  Moun  Day, 
Petitioners,    v.    UNrrsD    States.      [No. 
692.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  eue  below,  140  a  a  A  2S,  221  Fed. 
98S. 

Mr.  Charles  Blood  Smith  and  Mr.  Chapin 
Brown  for  petitioners. 

The  Solicitor  General  and  Mr.  Assistant 
Attorn^  General  Wallace  for  respondent. 

November  29,  1915.    Denied. 

Wkestcb  Baujngeb,  Petitioner,  v.  Wbst 
PuBUSHiNo  Company.    [No.  704.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 
See  same  case  below,  44  App.  D.  C.  4i. 
Mr.  Webster  Ballinger  for  petitioner. 
Mr.  H.  Winship  Wheatley  for  respondent. 
November  2,  1915.    Denied. 

8r.  Louis  &  San  Fbancisoo  Railroad  Com- 
pany, Appellant,  v.  Pxtblio  Sebvicb  Com- 
lOSSiON  OF  MissoxTBi  et  al.  [No.  92]; 
Atchison,  Topeka,  k  Santa  Ffe  Railway 
CoacPANY,  Appellant*  v.  Publio  Sebviob 
Commission  op  Missouri  et  aL  [No. 
93];  St.  Louis  Southwestebn  Railway 
Company,  Appellant,  v.  Public  Sebviok 
Commission  op  Mibsoubi  et  aL  [No. 
94];  Chicago,  Rock  Island,  &  Pacific 
Railway  Company,  Appellant,  v.  Public 
Sebviob  Commission  of  Missoubi  et  aL 
[No.  96];  St.  Louis,  Kansas  City,  & 
OOTOBAPO  Railboao  COMPANY,  Appellanti 
V.  Public  Sebvicb  Commission  of  Mis- 
soubi eC  aL  [Na  96];  Kansab  drr  South- 


ebn  Railway  Company,  Appellant,  v.  Pub- 
lic Sebvicb  Commission  of  Missoubi  et 
aL  [No.  97] ;  Missoubi  Pacific  Railway 
Company,  Appellant,  v.  Public  Sebvicb 
Commission  of  Missoubi  et  al.  [No. 
98];  St.  Louis,  Ibon  Mountain,  ft 
Southern  Railway  Company,  Appellant, 
V.  Public  Sebvice  Commission  of  Mis- 
soubi et  aL  [No.  99];  Missoubi;  Kan- 
sas, &  Texas  Railway  Company,  Appel- 
lant, V.  Public  Sebvicb  Commission  of 
Missoubi  et  al.     [No.   100];    Chicaoo, 

BUBLINOTON,  &  QUINOY  RaILBOAD  COM- 
PANY, Appellant,  v.  Public  Sebvice  Com- 
mission of  Missoubi  et  aL  [No.  101]; 
Chicago,  Milwaukee,  ft  St.  Paul  Rail- 
way Company,  Appellant,  v.  Public  Sebv- 
icb Commission  of  Missoubi  et  al.  [No. 
102];  and  Chicago  ft  Ai/ion  Railboad 
Company,  Appellant,  v.  Public  Sebvice 
Commission  of  Missoubi  et  al.  [No. 
103.] 
Appeals  from  the  District  Court  of  the 

United  States  for  the  Western  District  of 

Missouri. 
See  same  case  below,  SIO  Fed.  902. 
Messrs.  Frank  Hagerman  and  £dward  J. 

White  for  appellants. 
Messrs.  John  T.  Barker  and  William  G. 

Busby  for  appellees. 
November  29,  1916.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  appellant. 

William  J.  Deupbeb,  Trustee,  etc.  Ap- 
pellant, V.  Alice  P.  Watson.  [No.  215.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Sixth  Circuit. 
Mr.  Frederick  W.  Schmitz  for  appellant. 
No  counsel  appeared  for  appellee. 
December  2,  1915.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  appellant. 


Missoubi     Pacific     Railway     company, 

Plaintiff  in  Error,  v.  State  of  Missoubi 

AT  thb  Relation  of  the  City  of  St. 

Louis.     [No.  340.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

Messrs.  Ernest  A.  Green  and  James  F. 
Qreen  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  In 
error. 

December  2,  1015.  Dismissed  with  oosts, 
per  stipulation. 

Rauba  F.  Moblby  et  al..  Plaintiffs  in  Error, 
T.  William  M.  Fewel.    [No.  106.] 
In  Error  to  the   Supreme  Court  of  the 

State  of  Oklahoma. 
Mr.  A.  J.  Biddison  for  plaintiffs  in  error. 
Mr.  Henry  B.  Martin  for  defendant  Ib 


December  2.  1916.    Dismissed  with  eosti 
pursuant  to  tlie  Tenth  BulOi 
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^ebStatb  amusement  oomfany, 

Plff.  in  Err., 
▼. 
W.  a  ALBERT,  Fletch  Catron,  and  Ten- 
Beal^  &  Leasing  Companj. 


Ck>UBTs  ^s»399— Ebbob  to  Statb  Ooubt  — 
80OPB  OF  Bbvisw— Finding  ov  Faot. 

1.  The  findings  of  fact  are  condusiye 
imon  tlie  Federal  Supreme  Court  on  writ 
of  error  to  a  state  court  in  ordinary  cases 
other  than  those  arising  under  the  contract 
elause  of  the  Federal  Constitution,  unless 
there  is  cround  for  the  insistence  that  a 
Federal  r^t  has  been  denied  as  the  result 
of  a  findh^  that  is  without  support  in  the 
evidence. 

[■d.  Not0.-^or  other  eas«%  toe  Courts,  Cent 
Dik.  if  lOM.  1090;  Dee.  Dig.  ^=»39»:  Appeal 
and  BiTor,  Gent.  Dig.  f|  tSSi-Smj 

€k>UBT8  ^s»399— Bbbob  to  State  Court  — 
Soopb  or  Bbvibw— Finding  of  Faot. 

2.  ETidenoe  tendinff  to  show  the  trans- 
action of  business  withm  the  state  by  a  for- 
•ign  corporation,  engaged  in  booking  the- 
atrical companies  and  vaudeTille  acts  for 
theater  owners,  in  consideration  of  a  week- 
ly 'Hbooldnff  f  ee*'  and  a  commission  upon  the 
Mtort*  salaries,  under  contracts  which, 
while  binding  it  to  "use  every  precaution 
to  see  that  artists  fulfil  their  contracts," 
recite  that  it  is  acting  solely  in  the  capacity 
of  agent  of  the  theater  owner,  and  is  not 
responsible  for  failure  of  artists  to  fulfil 
their  eontracts,  nor  for  any  accident  or  de- 
lav  preventing  them  from  arriving  when 
■efaeduled,  is  sufficient  to  support,  on  writ 
•f  error  to  a  state  court,  a  finding  that  such 
corporation  was  doing  business  witiiin  the 
state  other  than  interstate  commerce. 

'  [Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Die.  if  1089,  1000;  Deo.  Dig.  $=»399;  Appeal 
and  Error,  Cent  Dig.  f|  sm-SS^ST] 

CoiniXBCE  <^=s»57  ^  Constitutional    Law 
^s»30&~FoREiGN    CoBPOBATioNB— State 
Bboui^tion— Dux  PBocsas  of  Law. 
8.  A    foreign    corporation    doing   local 
business  within  the  state  may,  consistently 
with  the  commerce  and  due  process  of  law 
clauses  of  the  Federal  Constitution,  be  re- 
quired to  file  a  copy  of  its  charter  with  the 
secretary  of   state,   conformably   to  Tenn. 
Laws  1805,  chap.  81,  as  a  condition  pre- 
cedent to  its  right  to  sue  in  the  state  courts 
upon  a  contract  made  in  its  conduct  of  such 
business. 

[Bd.  Not^.— For  other  eases,  see  Commerce, 
Gent  Dig.  SI  72-76,  88,  90,  92-102 ;  Dec.  Dig.  ^ss> 
S7;  Constitutional  Law,  Cent  Dig.  i|  925-927; 
Dec.  Dig.  ^s>806.] 

Constitutional  Law  ^=»249  —  Equal 
Pboteotion  of  the  Laws— State  Reou- 
LATioN  OF  Foreign  Corporation. 

4.  A  forei^  corporation  engaged  in 
booking  theatrical  companies  and  vaude- 
Tille sicts  for  theater  owners  in  considera- 
tion of  a  weekly  booking  fee  and  a  commis- 
sion on  the  actors'  salaries  may,  consistent- 
ly with  the  equal  protection  of  the  laws 
elause  of  the  Federal  Constitution,  be  re- 
quired to  file  a  copy  of  its  charter  with  the 
secretary  of  state,  conformably  to  a  local 


g&tnie,  as  a  condition  precedent  to  its  right 
to  sue  upon  a  contract  made  in  its  ocmduet 

of  sudi  business. 

■  [Bd.  Note.— For  other  cases,  see  Constitutional 

Law.  Cent  Dig.  I  710;   Dec  Dig.  «s»249.] 

[No.  e9.] 

Argued  November  10,  1016.    Deeided  Jaa> 
uary  10,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  Judgment 
which,  reversing  a  judgment  of  the  Chan- 
cery Court  of  Hamilton  County,  in  that 
■tate^  directed  the  dismissal  of  a  suit  by 
a  foreign  corporation  which  had  not  filed  a 
copy  of  its  charter  with  the  secretary  of 
state.    Affirmed. 

See  same  case  below,  128  Tenn.  417,  161 
a  W.  488. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  H.  West,  W.  E.  Dnunmottd* 
and  W.  B.  Miller  for  plaintiff  in  error. 

Messrs.  Joe  V.  Williams,  F.  M.  Thomp- 
son, and  Neal  L.  Thompson  for  defendaata 
in  error. 


i 


*  Mr.  Justice  Pitney  delivered  the  opinion  • 
ol  the  court: 

Plaintiff  in  error  recovered  a  Judgment 
in  one  of  the  courts  of  the  state  of  Tennes- 
see upon  a  cause  of  action  that  arose  out 
of  a  written  contract,  dated  May  24,  1000, 
whereby  it  agreed  to  "engage  and  book"  for 
the  firm  of  Catron  &  Albert,  then  operating 
a  theater  in  Chattanooga,  Tennessee,  a  cer- 
tain number  of  "vaudeville  acts''  each  week 
for  certain  weeks  in  each  year,  during  the 
continuance  of  the  contract,  in  considera- 
tion of  the  payment  weekly  of  a  "booking 
fee"  of  $10  and  a  commission  of  6  per  oent 
upon  the  salary  of  each  performer.  It  ap- 
peared that  plaintiff  in  error  was  a  cor- 
poration of  the  state  of  Missouri,  but  had 
a  situs  in  Chicago,  Illinois.  Upon  the 
ground  that  it  was  guilty  of  noncomplianoe 
with  the  statute  of  Tennessee  relating  to 
foreign  corporations  doing  busmess  in  the 
state,  in  that  it  had  failed  to  file  a  copy  of 
its  charter  in  the  office  of  the  secretary  of 
state,  the  supreme  court  of  Tennessee  re- 
versed the  Judgment  and  dismissed  the  suit 
(128  Tenn.  417,  161  S.  W.  488),  and  the 
case  comes  here  upon  questions  raised  un- 
der the  "commerce  clause"  of  the  Consti- 
tution of  the  United  States  and  the  "due 
process  of  law"  and  "equal  protection" 
clauses  of  the  14th  Amendment. 

Excerpts  from  the  statute  are  set  forth  i^ 

in  the  margin,  i  f^ 

*It  is  the  insistence  of  plaintiff  in  error* 


lActs  of  1877,  chap.  31;  Acts  of  1801, 


^=s>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Diseats  ft  Indexaa 
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that  it  could  not^  oonBistently  with  the 
cited  proviaioDS  of  the  Federal  Conatitutida, 
be  required  to  subject  itself  to  the  law  of 
the  state  unless  it  was  doing  business  with- 
in the  state;  and  that  in  fact  it  did  no 
such  business,  or,  if  it  did  anj,  it  was  in- 
terstate commerce,  not  subject  to  state  regu- 
lation. 

Respecting  the  effect  of  the  written  con- 
tract imder  which  the  cause  of  action  arose, 
the  court  held  that  it  created  merely  the 
relationship  of  principal  and  agent  between 
the  parties;  that  by  it  plaintiff  in  error 
became  the  agent  of  Catron  ft  Albert,  bound 
to  render  them  the  personal  services  called 
for  bj  the  contract  in  consideration  of  the 
specified  sums  to  be  paid  bj  them  to  it,  and 
that  this  consideration  was  to  be  forward- 
ed weekly  by  Catron  &  Albert  from  Chatta- 
nooga, Tennessee,  to  Chicago,  Illinois, 
where  the  office  of  plaintiff  in  error  was 
located;  that  by  the  terms  of  the  agreement 
plaintiff  in  error  was  not  to  be  responsible 
for  failure  on  the  part  of  the  actors  to 
fulfil  their  contracts,  nor  for  any  accident 
or  delay  preventing  their  arrival  in  Chat- 
tanooga at  the  times  appointed;  that  under 
the  contract  and  the  evidence  showing  the 
execution  of  it,  it  was  not  contemplated 
that  plaintiff  in  error  should  engage,  nor 
did  it,  so  far  as  the  record  shows,  engage 
In  the  interstate  transportation  of  the 
troupes  of  vaudeville  actors,  and  that  while 
Interstate  transportation  of  such  actors 
might  or  might  not  become  an  incident  or 
factor  in  the  execution  of  the  contract,  such 
Interstate  commerce  was  only  incidental, 
and  not  a  part  of  the  agreement  as  made 
between  the  parties.  It  was  held  that  this 
circumstance  did  not  exempt  the  business 
done  under  the  contract  from  state  regula- 
tion or  controL  Williams  v.  Fears,  179  U. 
a  270,  274,  45  L.  ed.  185,  188,  21  Sup.  Ct. 
Sep.  128,  and  Hooper  v.  California,  155  U. 
a  648,  655,  39  L.  ed.  297,  300,  5  Inters. 
Com.  Hef.  610,  15  Sup.  Ct.  Rep.  207,  were 
eited. 

*The  court  further  found  as  matter  of  fact 
that  it  was  the  ordinary  business  of  plain- 
tiff in  error  to  send  troupes  of  actors  from 
one  theater  to  another  in  the  state  of  Ten- 
nessee for  the  purpose  of  presenting  plays 
to   audiences  assembled   in  each   separate 


theater,  and  from  the  revenues  derived  by 
means  of  such  performances  it  received  an 
income,  and  its  compensation  arose  from 
acts  done  in  Tennessee  In  the  several  the- 
aters where  the  troupes  of  actors  appeared 
and  performed;  that  the  account  sued  on 
showed  more  than  fifty  different  items,  each 
representing  plaintiff  in  error's  share  of 
the  revenues  received  from  as  many  sepa- 
rate and  distinct  performances  by  troupes 
of  actors  which  it  caused  to  appear  in  de- 
fendants' theater  alone;  and  that  for  the 
purpose  of  enlarging  and  extending  its  busi- 
ness in  Tennessee  plaintiff  in  error  had 
agents  who  entered  that  state  and  made 
contracts  with  other  theater  owners  than 
Catron  &  Albert;  that  its  articles  of  asso- 
ciation stated  its  purpose  to  be  to  conduct 
and  operate  a  general  theatrical  and  amuse- 
ment business,  and  this  purpose  it  carried 
out  by  the  establishment  of  "circuits''  on 
which  were  located  theaters  convenient  one 
to  another,  and  its  scheme  contemplated  the 
making  of  contracts  with  each  of  these 
theaters  similar  to  that  of  Catron  &  Albert, 
and  the  collection  of  its  revenues  arising 
from  booking  fees  and  its  percentages  on 
actors'  salaries;  that,  in  shorty  it  waa  a 
middleman,  levying  tribute  from  the  owners 
of  the  houses  where  amusement  was  afforded 
and  from  the  actors  whose  talents  were  em- 
ployed; and  that  its  claim  in  suit  arose 
out  of  business  thus  conducted. 

It  is  settled  that  such  findings  of  fact» 
in  ordinary  cases  other  than  those  arising 
under  the  "contract  clause*  of  the  Consti- 
tution, are  binding  upon  this  court.  Waters- 
Pierce  Oil  Co.  V.  Texas,  212  U.  S.  86,  07, 
53  L.  ed.  417,  424,  29  Sup.  Ct.  Rep.  220; 
Rankin  v.  Emigh,  218  U.  8.  27,  32,  54  L. 
ed.  916,  920,  30  Sup.  Ct  Rep.  672;  Mied- 
reich  v.  Lauenstein,  232  U.  S.  236,  243, 
58  L.  ed.  584,  580,  84  Sup.  Ct  Rep.  309. 
But  the  rule  has  its  exceptions,  as,  for  in-, 
stance,  where  there  is  ground  for  theS 
insistence  that  a  Federal^ght  has  been  de-  • 
nied  as  the  result  of  a  finding  that  is  with- 
out support  in  the  evidence.  Southern  P. 
Co.  V.  Schuyler,  227  U.  S.  601,  611,  67  1m 
ed.  662,  669,  43  L.R.A.(N.S.)  901,  33  Sup. 
Ct  Rep.  277;  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  259,  58  L.  ed.  591, 
595,  34  Sup.  Ct  Rep.  305,  Ann.  Cas.  19140. 


chap.  122;  amended  by  Acts  of  1895,  chap. 
81,  to  read  as  follows: 

"Section  1.  •  •  •  That  each  and  every 
corporation  created  or  organized  under,  or 
by  virtue  of,  any  government  other  than 
that  of  the  state,  for  any  purpose  whatever, 
desiring  to  own  property,  or  carry  on  busi- 
ness in  this  state  of  any  kind  or  character, 
shall  first  file,  in  the  office  of  the  secretary 
«f  state,  a  copy  of  its  charter.    •    .    . 

''Section  2.    •    .    •    That  it  shall  be  un- 


lawful for  any  foreign  corporation  to  do 
business,  or  attempt  to  do  business,  in  this 
state  without  first  having  complied  with 
the  provisions  of  this  act,    .    .    . 

"Section  3.  .  •  .  That  when  a  cor- 
poration complies  with  the  provisions  of 
this  act,  said  corporation  may  then  sue  and 
be  sued  in  the  courts  of  this  state^  and 
shall  be  subject  to  the  jurisdiction  of  this 
state  as  fully  as  if  it  were  created  under 
the  laws  of  the  state  of  Tennessee;     •    •    •" 
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150;  Carlson  t.  Washington,  234  U.  S. 
103,  106,  58  L.  ed.  1237,  1238,  34  Sup.  Ct 
Rep.  717. 

Plaintiff  in  error  makes  the  point  that  the 
findings  here  are  without  support  in 
the  evidence;  but  this  is  not  well  taken.  The 
evidence  is  meager, — ^none  having  been  of- 
fered hy  plaintiff  in  error, — ^but  there  is 
evidence  tending  to  show  business  trans- 
acted in  the  state,  and  it  does  not  clearly 
appear  to  have  been  interstate  business. 
Reference  is  made  to  the  form  of  the  con- 
tract, and  especially  its  fifth  paragraph, 
which  states  that  plaintiff  in  error  is  acting 
solely  in  the  capacity  of  agent  of  the  theater 
owner,  and  is  not  responsible  for  failure 
of  artists  to  fulfil  their  contracts,  nor  for 
any  accident  or  delay  preventing  them  from 
arriving  in  Chattanooga  when  scheduled; 
but  the  same  paragraph  binds  plaintiff  in 
error  to  "use  every  precaution  to  see  that 
artists  fulfil  their  contracts."  Moreover, 
the  prohibition  of  the  statute,  which,  as  con- 
strued and  applied  by  the  courts  of  Ten- 
nessee in  a  line  of  cases,  renders  illegal  the 
contracts  of  foreign  corporations  carrying 
on  business  without  complying  with  the 
laws  applicable  thereto,  and  debars  such 
corporations  from  suing  in  the  state  courts 
thereon  (Gary-Lombard  Lumber  Co.  v.  Thom- 
as, 02  Tenn.  587,  503,  22  S.  W.  743;  New 
Hampshire  Ins.  Co.  v.  Kennedy,  06  Tenn. 
711,  714,  36  S.  W.  700;  Harris  v.  Water  & 
Light  Co.  108  Tenn.  245,  67  S.  W.  811; 
Advance  Lumber  Co.  v.  Moore,  126  Tenn. 
313,  148  S.  W.  212),  was  evidently  estab- 
lished as  a  matter  of  public  policy,  not  so 
much  for  the  benefit  of  parties  sued  as  in 
the  interest  of  the  people  at  large;  and  the 
question  is  not  so  much — What  was  agreed 
to  be  doneT  as — What  was  doneT 

There  being  adequate  support  in  the  ree- 
m  ord  for  the  finding  of  the  supreme  court  of 
S  the  state  that  plaintiff  in  error  was  doing 
*  business  in  the  state,  other  than*  interstate 
commerce,  without  complying  with  the  stat- 
ute quoted,  the  contentions  based  upon  the 
commerce  clause  and  the  due  process  of  law 
«lause  alike  must  fall.  For  the  authority 
of  the  state  to  restrict  the  right  of  a  for- 
eign corporation  to  engage  in  business  with- 
in its  limits  or  to  sue  in  its  courts,  so  long 
as  interstate  commerce  be  not  thereby  bur- 
dened, is  perfectly  well  settled.  Paul  v. 
Virginia,  8  Wall.  168,  181,  10  L.  ed.  357, 
360;  Hooper  v.  California,  155  U.  S.  648, 
655,  30  L.  ed.  207,  300,  5  Inters.  Com.  Rep. 
610,  15  Sup.  Ct.  Rep.  207;  Bank  of  Augusta 
▼.  Earle,  13  Pet.  510,  580,  501,  10  L.  ed. 
274,  308,  300;  Anglo-American  Provision 
Co.  ▼.  Davis  Provision  Co.  101  U.  S.  373, 
48  L.  ed.  225,  24  Sup.  Ct  Rep.  02;  Sioux 


Remedy  Co.  v.  Cope,  235  U.  S.  107,  203,  50 
L.  ed.  103,  107,  35  Sup.  Ct.  Rep.  57. 

The  insistence  based  upon  the  ''equal  pn^ 
tection"  clause  is  unsubstantial,  and  calto 
for  no  discussion. 

Judgment  affirmed. 


(239  U.  S.  668) 
HOME  BOND  COMPANY,  Appt., 

V. 

H.  V.  McCHESNEY,  Trustee  in  Bankruptcy 
of  the  Estates  of  the  American  Fibre  Reed 
Company,  and  the  New  England  Chair 
Company,  Bankrupts. 

Sales  ^=»6— Pledge  Distinouished— Ao- 
couNTs  Receivable. 

1.  Accounts  receivable  were  not  sold, 
but  were  merely  transferred  as  collateral 
security  for  loans  by  contracts  under  which 
the  transferee  was  to  make  advances  on  ac- 
ceptable accounts  purporting  to  be  sold  to 
it,  but  which  the  transferrer  was  to  and 
did  collect,  bearing  all  the  expense  in  con* 
nection  with  such  collection,  the  so-called 
purchase  price,  viz.,  the  difference  between 
the  face  of  the  accounts  and  the  discount, 
not  being  known  until  payment  of  the  ac- 
count, and  then  depending  upon  the  time 
that  elapsed  since  the  date  of  the  advance^ 
and  what  is  deemed  to  have  been  the  de- 
ferred payment  of  the  purchase  price  being 
simply  a  return  of  the  excess  of  the  col- 
lection over  and  above  the  advance  and  th« 
discount,  the  contracts  also  providing  that 
in  case  of  the  nonpayment  of  any  of  th« 
accoimts  at  maturity,  or  of  the  debtor  be- 
coming insolvent,  the  transferrer  should 
repurchase  the  account  and  pay  therefor 
the  advance  made  thereon,  plus  the  dis- 
count. 

[Ed.  Note.— For  other  casoSp  see  Sales,  Cent. 
Dfg.  I  14;    Dec.  Dig.  ^=96.] 

Pledges  ^=>5S— Enfobcement  ov  Rioht 
OF  Action  Pledged. 

2.  Counsel  fees  in  bankruptcy  proceed- 
ings were  not  comprehended  by  a  provision 
in  a  contract  by  which  the  bankrupts  trans- 
ferred their  accounts  receivable  as  collateral 
security  for  loans,  that  they  i^ould  reim- 
burse the  transferee  in  case  the  li^tter  should 
employ  counsel  or  cause  legal  action  to  be 
instituted  to  enforce  the  payment  of  any 
of  said  accounts  or  any  part  thereof,  either 
in  its  own  name  or  in  the  name  of  the  bank- 
rupts. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  88  186*194;    Dec.  Dig.  ^=5>58.] 

[No.  90.1 

Argued   December  3,   1916.     Decided  Jan- 
uary  10,  1916. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Eastern  Dis- 
trict of  Kentucky,  disallowing  certain 
claims  against  bankrupt  estates.    Affirmed. 


^=»For  other  cases  see  same  topic  ft  KBT-NUliBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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See  same  cue  below,  127  G.  GL  A.  552, 
210  Fed.  893. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Robert  Kinkead,  S.  M.  Sapln- 
sky,  James  R.  Duffin,  Owen  D.  Duffin,  and 

5.  M.  Stockslager  for  appellant. 

Messrs.  Lewis  A.  Nuekols,  John  Bryce 
Baskin,  and  Eli  H.  Brown,  Jr.,  for  appel- 
lee. 

i 

•  *Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

Ihe  New  England  Chair  Company,  and 
its  successor,  the  American  Fibre  Reed 
Company,  are  Kentucky  corporations  which 
were  engaged  in  business  at  Frankfort,  in 
that  state.  On  February  1,  1912,  involun- 
tary petitions  in  bankruptcy  were  filed 
against  both  companies,  and  they  were  duly 
adjudicated  bankrupts.  The  two  cases  in 
bankruptcy  were  consolidated  and  directed 
to  proceed  as  one  cause,  and  the  estates 
are  under  administration  as  one  estate.  The 
present  appellant,  the  Home  Bond  Com- 
pany, an  Indiana  corporation,  filed  inter- 
vening petitions,  claiming  certain  funds  in 
the  hands  of  the  trustee,  obtained  by  him 
through  the  collection  of  accoimts  receiv- 
able of  the  bankrupt  corporations,  to  which 
the  petitioner  claimed  title  imder  two  con- 
tracts in  writing  made  between  it  and  the 
respective  corporations;  one  with  the  New 
England  Chair  Company  under  date  March 

6,  1911,  the  other  with  the  American  Fibre 
Reed  Company  under  date  November  9, 
1911,  after  the  latter  had  taken  over  the 
assets  and  assumed  the  liabilities  of  the 
Chair    Company.     These    agreements    are 

o  identical  in  form,  and  a  copy  of  one  is  set 
g  forth  in  the  margin,  l 

•  *  Petitioner  also  set  up   a  claim  against 
the  trustee  for  the  sum  of  $800,  being  $100 


per  month  from  March  16  to  October  12,^ 
1912,  inclusive,  paid  by  it  to  one  Manning,^ 
Vho,  in  the  6th  clause  of  the  contract  of* 
November  9,  1911,  was  by  the  Reed  Com-^ 
pany  appointed  attorney  in  fact  to  receive  g 
remittances  in  payment  of  the  accounta*re-* 
ceivable  and  transmit  them  to  petitioner. 
It  was  averred  that  $100  per  month  was  a 
reasonable  charge,  and  that,  under  the  pro- 
visions of  the  6th  clause,  the  Reed  Com- 
pany was  to  pay  Manning,  but  failed  to  do 
so,  and  petitioner  was  compelled  to  make 
such  payment. 

The  trustee  filed  answers  contesting 
the  principal  claim  on  the  groimd  that  the 
transactions  between  petitioner  and  the 
bankrupt  corporations  did  not  amount  to 
a  purchase  of  the  accounts  receivable,  buteo 
constituted  mere  loans  of  money  (with  theg 
accounts  assigned  as  collateral*  security)  * 
at  usurious  rates  of  interest;  and  travers- 
ing the  claim  for  moneys  paid  to  Manning 
upon  grounds  that  will  appear  below.  The 
special  master  to  whom  the  matter  was  re- 
ferred overruled  the  claim,  sustaining  the 
trustee's  contention,  and  holding,  in  view 
of  the  agreed  statement  of  facts  submitted 
to  him  by  the  parties  in  lieu  of  proof,  that 
the  contracts  were  not  sales  of  the  accoimts 
by  the  respective  bankrupt  corporations  to 
petitioner,  but  were  transfers  of  the  ac- 
coimts as  security  for  loans;  and  tliat  these 
loans  were  made  at  usurious  rates  of  inter* 
est,  whether  the  contracts  were  made  in 
Indiana  or  Kentucky,  since  the  amounts 
retained  as  a  "service  charge"  \mder  the 
contracts  amounted  to  at  least  24  per 
centum  per  annum  on  the  moneys  paid  by 
the  petitioner  from  the  time  of  payment  to 
the  time  of  reimbursement,  while  the  stat- 
utes of  both  states  fixed  6  per  centiun  per 
annum  as  the  legal  rate  of  interest,  provid- 


iThis  agreement,  made  this  6th  day  of 
March,  1911,  at  Indianapolis,  Indiana,  by 
and  between  New  England  Chair  Company, 
hereinafter  called  first  party,  and  the  Home 
Bond  Company,  hereinafter  called  second 
party. 

Witnesseth,  that,  for  one  dollar  ($1)  and 
other  good  and  valuable  considerations,  each 
to  the  other  paid,  receipt  whereof  is  hereby 
aeknowledffed,  the  parties  hereto  have 
agreed  and  do  hereby  agree  as  follows: 

First.  That  said  second  party  shall  buy 
from  said  first  party  all  acceptable  accounts 
tendered  to  it  by  said  first  party  and  pay 
therefor  the  face  value  thereof  less  the  fol- 
lowing discounts: 

1  per  cent  on  accounts  that  are  paid  with- 
in 15  days; 

2  per  cent  on  accounts  that  are  paid  with- 
in 30  days; 

3  per  cent  on  accoimts  that  are  paid  with- 
in 60  days; 

4  per  cent  on  accounts  that  are  paid  with- 
in 90  days; 


5  per  cent  on  accounts  that  are  paid  with- 
in 120  days; 

6  per  cent  on  accoimts  that  are  paid  with- 
in 150  days; 

7  per  cent  on  accounts  that  are  paid  with- 
in 180  days; 

subject  however,  to  the  terms  of  this  and 
any  subsequent  written  agreements  executed 
by  the  parties  hereto. 

Second.  That  the  second  party  shall  payt 

78  per  cent  on     30  day  accounts; 

77  per  cent  on    60  day  accoimts; 

76  per  cent  on    90  day  accounts; 

75  per  cent  on  120  day  accounts; 

74  per  cent  on  150  day  accounts; 

73  per  cent  on  180  day  accounts; 
upon  delivery  to  and  acceptance  by  second 
party  of  such  accounts  duly  assigned  to  the 

Sarty  of  the  second  part;  and  the  remain- 
er,  less  discount  and  deductions  taken  by 
the  debtor,  shall  be  paid  immediately  after 
the  collection  of  the  account  by  the  second 
party,  provided,  however,  no  payment  of 
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ing  that  any  ezeess  miglit  be  relieved 
against,  and,  if  paid,  recouped,  and  while 
the  Indiana  statute  permitted  interest  up 
to  8  per  cent  to  be  contracted  for  in  writ- 
ing, it  provided  that  if  over  8  per  cent  were 
contracted  for  or  collected,  all  over  6  per 
cent  should  be  forfeited.  The  special  mas- 
ter therefore  held  that  in  the  settlement 
the  transactions  between  the  petitioner  and 
trustee  should  be  purged  of  usury,  and  the 
petitioner  be  treated  as  a  creditor  of  the 
bankrupt  corporations  with  security  for  its 
debt  As  to  the  claim  for  the  $800  paid  by 
petitioner  to  Manning,  the  special  master 
overruled  this  upon  the  ground  that  there 
was  nothing  to  show  what  services,  if  any, 
were  rendered  by  Manning  as  attorney  in 
fact  during  the  time  from  March  16,  1912, 
to  November  12,  1912.  It  appeared  that 
during  the  continuance  of  the  contracts  be- 
tween the  petitioner  and  the  Chair  Com- 
pany and  the  Reed  Company  respectively. 
Manning  was  an  officer  and  employee  of  the 
2  respective  companies;  that  for  aU  services 
JP  rendered  by  him  while  so  employed  by  these 
companies,  including  such  as  ho*  rendered 
as  attorney  in  fact,  he  was  to  receive  a 
regular  salary,  which  was  paid  to  him  by 
the  Chair  Company  until  the  business  was 
taken  over  by  the  Reed  Company,  and  then 
by  it  until  April  9,  1912,  when  the  cus- 
todian took  charge  of  the  bankrupts'  es- 
tates, with  the  exception  of  salary  for  the 
two  weeks  ending  April  9,  which  was  owing 
to  him  from  the  Reed  Company;  that  from 


April  9  to  September  9,  1912,  Manning  was 
in  the  employ  of  the  custodian  as  clerk, 
and  thereafter  in  the  employ  of  the  trustee 
in  the  same  capacity,  and  his  salary  for 
this  employment  had  been  paid  him  out  of 
the  bankrupts'  estates.  The  special  master 
also  overruled  a  claim  made  by  petitioner 
for  allowance  of  its  counsel  fee  in  the  same 
proceedings.  The  demand  for  such  allow- 
ance was  based  upon  the  8th  clause  of  the 
agreement,  which  it  was  contended  was 
broad  enough  to  embrace  not  only  counsel 
fees  incurred  in  the  collection  of  acoounto 
receivable  from  delinquent  debtors  or  cus- 
tomers of  the  Cliair  Company  or  the  Reed 
Company,  but  also  counsel  fees  incurred  by 
petitioner  in  collecting  directly  from  either 
of  those  companies  any  accounts  receivable 
which  had  come  into  its  hands  and  for 
which  it  or  its  trustee  in  bankruptcy  failed 
to  account. 

Thereupon  the  special  master  stated  an 
accoimt  between  the  petitioner  and  the 
bankrupts'  estates,  making  the  proper  al- 
lowances for  the  usury,  finding  a  balance 
of  only  $575.10  due  from  the  trustee  to  the 
petitioner,  and  recommending  that  this  be 
ordered  paid  over,  but  only  upon  condition 
that  the  petitioner  turn  over  or  account 
to  the  trustee  for  the  contracts  of  March 
6,  1911,  and  November  9,  1911,  and  any  un- 
collected accounts,  or  papers  connected  with 
the  uncollected  accoimts,  delivered  to  it  un- 
der those  contracts. 

Petitioners'  exceptions  to  this  report ' 


the  remainder  shall  be  made  while  any  of 
said  accounts  are  in  default. 

Third.  The  first  part^  shall  properly  as- 
sign and  deliver  to  said  second  partv  all 
accounts  purchased,  includinjg;  the  right  of 
stoppage  in  transitu,  either  in  the  name  of 
the  party  of  the  first  part  or  in  the  name 
of  the  par^  of  the  second  part  (provided, 
however,  the  parly  of  the  second  part  shall 
not  be  charged  with  negligence  in  not  mak- 
ing stoppage  in  transitu  in  any  event  un- 
less thereunto  requested  by  the  party  of 
the  first  part).  If  the  merchandise  named 
in  the  accounts  should  be  refused  or  re- 
turned, for  any  cause,  the  title  to  such  mer- 
chandise shall  be  and  remain  in  said  second 
party  until  such  accounts  are  paid. 

Fourth.  Said  first  party  hereby  guaran- 
tees the  payment  to  the  second  party  or  its 
assigns  of  all  accounts  purchased  hereun- 
der according  to  the  terms  thereof.  In  the 
event  of  nonpayment  at  maturity  to  said 
second  party,  of  any  accounts  purchased 
as  aforesaid,  or  should  the  debtor  become 
insolvent,  said  first  party  hereby  covenants 
and  sgrees  to  repurchase  said  accounts 
within  five  days  after  receipt  of  written 
notice  thereof,  and  to  pay  therefor  the  same 
amount  paid  to  the  first  party  by  said  sec- 
ond V^Jf  pl^'  ^^®  discount  provided  for 
in  the  first  paragraph  of  this  contract; 
said  second  party  Is  hereby  given  the  right 


without  notice  to  said  first  party  to  credit 
any  moneys  coming  into  its  possession,  be- 
long^ne  to  said  first  party,  on  its  accounts. 

Fifth.  Immediately  after  the  purchase  of 
every  accoimt  hereunder,  said  first  party 
shall  make  upon  its  book  an  entry  showinff 
the  absolute  sale  of  said  accoimts  to  said 
second  party,  and  said  second  party  is  here- 
by given  the  right  and  privilege  of  audit- 
ing the  books,  accoimts  and  records  of  said 
first  party,  relating  to  said  accounts,  at 
any  time  that  it  may  see  fit  so  to  do. 

Sixth.  Whereas  it  is  for  the  mutual  bene- 
fit of  the  parties  hereto  that  the  collection 
of  said  accounts  shall  in  the  first  instanoe 
be  remitted  to  the  party  of  the  first  part 
and  in  its  name;  the  party  of  the  first  part 
shall  at  all  times  appoint  some  person  or 
persons  mutually  acceptable  to  both  of  the 
parties  hereto,  their  attorney  in  fact  to  re- 
ceive all  such  remittances  in  whatever  form 
they  may  be  made,  and  to  transfer,  assign 
and  transmit  all  such  proceeds  to  said 
party  of  the  second  part. 

And  said  party  of  the  first  part  shall  im- 
mediately upon  receipt  of  sudi  remittances 
in  whatever  form  the  same  shall  be  made» 
deliver  the  same  to  such  attorney  for  trans- 
mittal to  the  party  of  the  second  part; 
and  said  attorney  shall  at  all  times  have 
access  to  all  mail  received  by  said  party 
of  the  first  part  and  all  books  and  records 
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« overruled  by  the  district  court   (206  Fed. 
^  309) ,  and  a  decree  was  entered  in  accordance 
'^  with  the  recommendations  of*  the   special 
master.     The  circuit  court  of  appeals  af- 
firmed the  decree.     127  a  a  A.  562,  210 
Fed.  893. 

Upon  the  present  appeal  it  is  insisted 
that  there  was  error  in  holding  that  peti- 
tioner and  appellant,  by  virtue  of  the  con- 
tracts between  it  and  the  bankrupts  and 
the  transactions  and  conduct  of  the  parties, 
did  not  become  the  purchaser  or  owner  of 
the  accounts  receivable  in  question,  and 
that  the  transactions  were  really  loans, 
with  the  accounts  receivable  transferred  as 
-collateral  security.  But  it  seems  to  us  so 
«itirely  clear  that  the  conclusions  reached 
by  the  special  master  and  approved  by  both 
•courts  were  correct  that  wa  deem  it  un- 
necessary to  discuss  the  matter  at  any 
length.  To  quote  from  the  opinion  of  the 
•district  court:  'TThe  considerations  which 
support  this  conclusion  are  that  the  bank- 
rupts were  to  and  did  collect  the  accounts 
jmd  bear  all  expenses  in  connection  with 
their  collection;  what  is  claimed  to  have 
been  the  purchase  price  for  the  accounts, 
to  wit,  the  difference  between  the  face  of 
Iha  accounts  and  the  discount,  was  not 
known  imtil  payment  of  the  account  and 
receipt  thereof  by  the  company,  and  then 
depended  on  the  time  that  had  elapsed  since 
the  date  of  the  advance  of  the  75  per  cent; 
what  is  claimed  to  have  been  deferred  pay- 


ment of  the  purchase  price  waa  simply  a 
return  to  the  bankrupt  of  the  excess  of  the 
collection  over  and  above  the  advance  and 
discount;  and  the  provision  that,  in  the 
event  of  nonpayment  of  any  of  the  ac- 
counts at  maturity,  or  the  debtor  becoming 
insolvent,  the  bankrupt  should  repurchase 
the  account  and  pay  therefor  the  advance 
made  thereupon,  plus  the  discoimt.  •  •  • 
In  so  far  as  the  contracts  in  question  here 
use  words  fit  for  a  contract  of  purchase, 
they  are  mere  shams  and  devices  to  cover 
loans  of  mon^  at  usurious  rates  of  inter- 
est. That  the  company  was  not  adverse 
to  the  use  of  shams  is  otherwise  apparent 
from  the  use  by  it  of  the  word  'service,'  in^ 
its  dealings  with  the  bankrupts  under  theg 
contracts,  to  characterize  the  discounts.  In* 
any  view  of  the  oontracta  those  discounts 
were  not  charges  for  services  rendered  the 
bankrupts.  Loans  are  never  regarded  as 
services." 

Houghton  ▼.  Burden,  228  U.  &  161,  57 
L.  ed.  780,  33  Sup.  Ct.  Rep.  491,  affirming 
Re  Canfield,  113  C.  G.  A.  562,  193  Fed.  934, 
is  plainly  distinguishable,  for  there  the 
contract  contemplated  actual  services  by 
the  lender,  and  this  provision  was  found 
not  to  have  been  a  mere  cover  for  usury. 

The  rulings  adverse  to  the  claim  for 
moneys  paid  to  Manning  and  for  counsel 
fees  in  the  proceedings  are  so  manifestly 
correct  as  to  require  no  discussion. 

Decree  affirmed. 


of  the  party  of  the  first  part,  to  discover 
what  payments  and  remittances  arc  made 
upon  such  accounts. 

And  in  consideration  of  the  execution  of 
ihis  agreement  by  the  party  of  the  second 
part,  said  party  of  the  first  part  under- 
^kes  and  agrees  to  guarantee  the  faithful 
conduct  of  said  attorney  in  fact  in  the  re- 
-ceipt,  assignment  and  transmittal  of  all 
fludi  payments  o^  remittances.  And  upon 
the  like  consideration  said  party  of  the 
first  part  shall  pay  unto  said  attorney  in 
fact  compensation  for  all  such  services  so 
rendered  in  that  behalf;  and  that  we  will 
iumish  and  provide  for  said  attorney  in 
fact  all  necessary  clerical  or  stenographic 
assistance  for  making  reports  to  party  of 
the  first  part,  and  all  postage  or  express 
charges  for  transmitting  reports  and  re- 
mittances; said  attorney  in  fact  shall  also 
have  the  right  and  power,  and  it  shall  be 
his  duty  to  indorse  the  name  of  the  party 
of  the  first  part  on  any  freight  or  express 
bill  or  bill  of  lading  relating  to  saia  ac- 
counts; and  ratifying  and  confirming  all  its 
■aid  attorney  may  do  in  the  premises.  And 
«tid  attorney  in  fact  as  to  all  such  matters 
shall  receive  such  moneys  or  other  remit- 
tance solely  for  the  paurty  of  the  second 
part  and  shall  at  all  times  be  subject  to 
Its  exclusive  orders  with  relation  thereto; 
aad  it  i«  now  mutually  agreed  between  the 


parties  hereto  that  B.  Manning  shall  be 
and  continue  such  attorney  in  fact  to  per- 
form such  duties,  until  by  mutual  agree- 
ment of  the  parties  hereto,  another  person 
shall  be  appointed  in  his  stead. 

Seventh.  That  said  second  party  in  mak- 
ing purchase  of  accounts  hereunder  relies 
upon  the  guaranties  and  covenants  of  said 
first  party  herein  contained  and  upon  the 
written  representations  made  to  it  by  said 
first  party  as  to  the  financial  responsibility 
of  said  first  partv;  that  said  written  repre- 
sentation heretofore  made  and  that  may 
hereafter  be  made  are  for  the  purpose  of 
establishing  the  credit  of  said  first  par^ 
with  said  second  party  so  that  sale  of  ac- 
counts may  be  made  hereunder. 

Eighth.  That  said  first  paxtj  shall  exe- 
cute and  deliver  to  said  second  party  or 
its  assigns,  any  document  necessary  or  prop* 
er  to  carry  into  effect  this  contract  and 
should  second  party  employ  counsel  or  cause 
legal  action  to  be  instituted  to  enforce  the 
payment  of  any  of  said  accounts,  or  any 
part  thereof,  either  in  its  own  name  or  of 
the  name  of  the  party  of  the  first  part,  then 
and  in  either  case  said  first  party  shall 
immediately  pay  to  said  second  party  or 
its  assigns,  ail  court  costs,  expenses,  attor- 
ney's and  stenographer's  fees  which  may  be 
by  it  expended  in  such  proceedings. 

In  witness  whereof,  etc. 
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MaWHA     a    MICHIGAN     RAILWAY 

COMPANY,  Plflf.  in  Err., 

▼. 

T.  L.  KERSE,  Administrator  of  the  Estate 

of  Thomas  P.  Barry,  Deceased. 

Masteb  and  Sebvawt  <8=>137— Emplotkbs' 
Liability— Nboligence. 

1.  It  is  actionable  negligence  under  the 
employers'  liability  act  of  April  22,  1908 
(35  Stat,  at  L.  65,  chap.  149,  Comp.  Stat., 
1913,  §  8657),  for  a  railway  company, 
through  its  employees,  to  conduct  its  switch- 
ing operations  upon  a  private  switch  ob- 
structed in  such  a  manner  as  to  endanger 
the  lives  of  brakemen  upon  its  cars. 

[Ed.   Note,— For  otber  cases,  see   Master  and 
Servant,  Cent  Dig.  SI  269.  270,  273,  274,  277,  278 ; 
Dec  Dig.  ^=;>137.] 
Masteb  and  Sebvant  ^=>288— Question 

FOB  JUBT— Assumption  of  Risk. 

2.  The  trial  court  cannot  be  charged 
with  error  in  refusing  to  take  the  question 
of  the  assumption  of  risk  from  the  jury 
in  an  action  under  the  Federal  employers' 
liability  act  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat  1913,  §  8657), 
unless  the  evidence  tending  to  show  such 
assumption  of  risk  was  clear  and  from  un- 
impeached  witnesses  and  free  from  contra- 
diction. ^  *,    *  ^ 

[Ed.    Note.— For  other  cases,   see   Master  and 

Servant,  CentDlg.  SI  1068-1088;    DecDlg.  <S=>288.] 

Appeal  and  Errob  ^=>1068— Harmless 

Ehrob— Kefusino  Requested  Instbuc- 

3.  Error  in  refusing  a  requested  in- 
struction does  not  require  a  reversal  of  the 
judgment  where  the  jury,  by  its  specific 
findings  of  fact,  distinctly  negatived  the 
hvpothesis  upon  which  alone  the  instruc- 
tion was  based. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  4225-4228,  42s0-,  Dec.  Dig. 
«s>106S.] 

[No.  129.] 

Argued  December  10,  1915.     Decided  Jan- 
uary 10,  1916. 

IN  EKROR  to  the  Circuit  Court  of  Kana- 
wha County,  in  the  State  of  West  Vir- 
ginia,  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  under  the  Federal 
employers'  liability  act.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  "Leroy  Allebach  and  W.  N. 
Kins:  for  plaintiff  in  error. 

Messrs.  George  A.  Berry  and  R.  P. 
Downing  for  defendant  in  error. 


Oct.  TEBMy 
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*  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  was  an  action  under  the  Federal 
employers'  liability  act  to  recover  damages 
because  of  the  death  of  one  Barry,  a  brake- 
man  in  the  Railway  Company's  yard  at 
Charleston,  West  Virginia,  on  April  23, 
1011.  It  was  pleaded  and  was  proved  with- 
out dispute  that  he  received  injuries  re- 
•nlting  in  his  death  while  employed  in  inter- 


state commerce  by  the  Railway  Company, 
admittedly  a  common  carrier.  There  was  a 
verdict  in  favor  of  the  administrator,  and 
the  supreme  court  of  appeals  of  West  Vir- 
ginia refused  to  allow  a  writ  of  error  to 
review  the  resulting  judgment;  hence  our 
writ  was  directed  to  the  trial  court.  ^ 

The  principal  argument  of  plaintiff  in 
error  is  addressed  to  the  refusal  of  the 
court  to  direct  a  verdict  in  favor  of  de- 
fendant upon  the  ground  that  there  was  no 
proof  of  negligence  on  the  part  of  the  Rail- 
way Company,  and  that  there  was  clear  and 
undisputed  proof  that  Barry  assumed  the 
risk  of  such  an  injury  as  that  which  re- 
sulted in  his  death. 

It  appears  that  Barry  was  an  experienced 
yard  brakeman,  and  was  employed  in  that 
capacity  by  the  Railway  Company  in  ito 
Charleston    yard.     Among    the    industries^ 
served  by  the  yard  was  that  of  the  KanarH 
wha  Brewing*Company,  which  had  a  private  • 
switch  running  through   its  premises  and 
connecting    with     defendant's    main     line. 
Some  time  prior  to  April  23,  1911,  carpen- 
ters in  the  employ  of  the  Brewing  Company 
had  placed  one  or  two  pieces  of  timber, 
about  2  inches  thick  and  3  to  6  inches  wide, 
in  a  horizontal  position  across  the  switch 
track,  and  at  a  height  between  3  feet  and 
41  feet  above  the  top  of  an  ordinary  box 
car.     The  timber  was  secured  by  nails  to 
two  buildings  on  opposite  sides  of  the  track. 
There  was  a  conflict  of  testimony  as  to  the 
length  of  time  that  the  timber  had  been  in 
position   prior   to   the   accident,   witnesses 
fixing  it  at     periods  varying  from  two  or 
three  days  to  a  month.     It  was  necessary 
for  members  of  defendant's  yard  crew  to 
pass  in  and  out  of  the  switch  and  under  the 
obstruction  frequently.    The  timber  was  in 
plain  view,  but  because  of  a  sharp  curve  in 
the   switch  track  could  be  seen  by  those 
upon  the  top  of  a  car  for  only  a  short  dis- 
tance when   approaching  it.     On  the  23d 
of  April  a  switching  crew,  of  which  Barry 
was  that  day  a  member,  went  upon  the 
switch  to  haul  out  upon  the  main  line  a  car 
destined  for  interstate  commerce.    The  en- 
gine, in  charge  of  one  Leonard,  was  backed 
in  upon  the  switch,  and  Barry  coupled  up 
the  car,  which  was  an  ordinary  box  car, 
and  then  climbed  to  the  top  of  it.    Leonard 
started  to  pull  out  of  the  switch,  and  as 
the  train  proceeded  Barry,  who  was  stand- 
ing near  the  rear  end  of  the  car,  and  not 
looking  forward,  but  sidewise  (presumably 
watching  Wintz,  the  conductor,   who  was 
standing  upon  the  ground,  in  charge  of  the 
train),  came   in   contact  with   the  timber 
and  was  thrown  to  the  ground,  sustaining 
a  facture  of  the  skull,  from  which  he  soon 
died. 
The    action    of   the   Railway    Company, 


^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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through   its  employees,   m   conducting  ita 
■witching  operations  upon  a  switch  obstruct- 
ed, as  this  one  was,  in  such  manner  as  to 
^  endanger  the  lives  of  brakemen  upon  its 
«  cars,  speaks  so  clearly  of  negligence  that 

•  no  time  need  be  spent  upon  it.  *  The  evidence 
that  the  timber  had  been  in  the  position 
described  for  a  considerable  period  of  time 
was  presumptive  evidence  of  notice  to  the 
company;  besides  which,  the  switch  en- 
gineer and  conductor  both  testified  to  ac- 
tual knowledge  on  their  part,  prior  to  the 
time  of  the  accident  to  Barry.  Under  the 
employers'  liability  act  (35  Stat  at  L.  65, 
chap.  140,  §  1,  Oomp.  Stat.  1913,  §  8657)  the 
action  lies  for  "injury  or  death  resulting  in 
whole  or  in  part  from  the  negligence  of  any 
of  the  o£Scers,  agents,  or  employees  of  such 
carrier." 

Upon  the  question  of  assumption  of  risk, 
the  case  for  the  Railway  Company  was 
stronger.  One  Forbes,  a  fellow  brakeman, 
testified  that  Barry  had  worked  on  the  same 
erew  with  witness  during  all  the  time  he 
was  employed  by  the  company,  this  being 
"something  like  a  month;"  that  the  ob- 
struction across  the  Brewing  Company's 
track  had  been  there  "pretty  near  the  whole 
time  Mr.  Barry  was  working  for  the  com- 
pany,— ^must  have  been  there  something  like 
a  month;"  that  "I  told  Mr.  Barry  to  be  care- 
ful and  watch  this  piece  of  timber,  myself, 
and  I  and  Mr.  Barry  had  passed  under  it 
ourselves,  and  we  had  to  get  down  this  way 
(witness  stoops  quite  low)  to  get  under  the 
piece  of  timber  on  the  box  car,  and  I  told 
him  several  times  about  watching;"  and 
that  he  and  Barry  probably  went  in  on  the 
switch  together  two  or  three  times  a  day, 
and  he  had  often  seen  Barry  go  under  the 
obstruction.  And  Wintz,  the  conductor,  tes- 
tified that  Barry  commenced  work  for  the 
eompany  "about  the  first  of  the  month,  and 
worked  up  until  the  23d;"  also  that  "I  no- 
tified him  about  the  overhead  pieces,  to  be 
careful  and  watch  out  for  them."  This 
testimony,  aa  seen  in  print,  certainly  seems 
convincing,  although  Wintz,  upon  cross-ex- 
amination, could  not  say  but  that  he  had 
told  Mr.  Eerse,  the  administrator,  tbat  he 
and  Barry  had  "never  had  any  conversation 
^  at  all  about  this  overhead  obstruction." 
g     But  there  was  substantial  contradiction 

•  of  the  testimonj^of  these  witnesses.  Leon- 
ard, the  engineer  of  the  yard  locomotive, 
called  as  a  witness  for  plaintiff,  testified  dis- 
tinctly that  the  day  on  which  Barry  met  his 
death  was  the  first  that  the  witness  had  seen 
him;  that  he  did  not  know  whether  Barry 
was  employed  by  the  Railway  Company  or 
not.  And  one  Greter,  called  by  defendant, 
testified  that  it  was  to  him  Barry  had  ap- 
plied for  employment  as  yard  brakeman,  and 
he  identified  the  written  application  signed 


by  Barry;  he  also  testifled  that  Barry  en- 
tered the  service  of  the  company  "about 
three  or  four  days"  after  the  application  waa 
approved.  The  application  itself  was  in- 
troduced in  evidence  by  defendant;  it  is 
dated  March  31,  1911,  and  is  indorsed  "Ap- 
proved, A.  N.  Lyon,  Supt.,  4/14/1911."  The 
latter  date,  coupled  with  Greter's  testimony, 
would  seem  to  fix  April  17th  or  18th  ( five  or 
six  days  before  the  accident)  as  the  earliest 
date  on  which  Barry  was  employed  by  the 
Railway  Company.  And  this  is  so  inconsist- 
ent with  a  material  part  of  the  testimony 
of  Forbes  and  Wintz  that  the  jury  may  rea- 
sonably have  concluded  that  their  testimony 
should  be  rejected  in  toto, — falsus  in  uno, 
falsus  in  omnibus, — ^and  tiiat  in  truth,  as 
indicated  by  the  testimony  of  Leonard,  Bar- 
ry had  never  worked  upon  the  Brewing  Com- 
pany's switch  previous  to  the  time  of  the 
disaster.  The  burden  of  proof  of  the  as- 
sumption of  risk  was  upon  defendant,  and 
unless  the  evidence  tending  to  show  it  waa 
clear  and  from  unimpeached  witnesses,  and 
free  from  contradiction,  the  trial  court 
could  not  be  charged  with  error  in  refuA* 
ing  to  take  the  question  from  the  jury. 

Only  one  matter  remains  to  be  mentioned. 
The  court  refused  to  instruct  the  jury,  as 
requested  by  defendant,  "that  if  they  find 
from  the  evidence  that  Thomas  P.  Barry 
knew  of  the  presence  of  the  piece  of  timber 
over  the  track  of  the  Kanawha  Brewing 
Company,  and  knew  that  it  would  not  clear 
a  man  standing  on  the  top  of  a  box  car,  and^ 
with  such  knowledge  continued  in  the  serr-oo 
ice  of* the  Kanawha  &  Michigan  Railway* 
Company,  where  his  duties  required  him  to 
pass  under  said  piece  of  timber,  then  said 
Thomas  P.  Barry  must  be  held  to  have  as- 
sumed the  risk  of  being  injured  by  being 
struck  by  said  piece  of  timber  and  there  can 
be  no  recovery  by  the  plaintiff  herein." 

Since  knowledge  of  a  fixed  obstruetioii 
over  the  track  in  such. a  position  as  not  to 
clear  a  man  standing  upon  the  top  of  a  box 
car  would  seem  necessarily  to  import  to  an 
experienced  brakeman  that  there  was  a  risk 
of  injury  to  him  in  that  situation,  and  since 
there  was  no  evidence  of  objection  by  Barry 
or  promise  of  reparation  by  his  employer  to 
rebut  the  presumption  that  the  risk  waa 
assumed,  the  refusal  of  this  request  appeara 
plainly  erroneous.  But  this  does  not  result 
in  a  reversal  of  the  judgment  under  review, 
because  by  specific  findings  of  fact  the  Jury 
negatived  the  hypothesis  upon  which  alone 
the  instruction  was  based.  In  response  to 
particular  interrogatories  submitted  by  the 
court,  they  found  that  Barry  did  not  know 
that  the  piece  of  timber  was  stretched  over 
the  track,  and  (of  course)  did  not  know  that 
the  timber  was  so  low  that  it  would  not 
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elMur  him  ftandliig  upon  th*  top  of  fht  box 

•AT. 

A  Judgment  is  not  to  be  rerened  for  an 
error  by  which  the  plaintiff  in  error  cannot 
have  been  prejudiced.  And  the  refusal  of  an 
Instruetion  as  to  the  legal  result  that  would 
follow  only  upon  the  hypothesis  that  the  de- 
eeased  knew  of  the  presence  of  the  timber, 
and  knew  it  would  not  clear  a  man  stand- 
ing upon  the  top  of  a  box  car,  became  legal- 
ly insignificant  when  the  jury  had  in  its 
findings  distinctly  negatived  the  facts  that 
made  up  the  hypothesis.  Thus  the  progress 
of  the  trial  rendered  the  error  wholly  im- 
material to  the  merits.  Qreenleaf  ▼.  Birth, 
5  Pet.  182,  135,  8  L.  ed.  72,  73;  Fidelity  & 
D.  Co.  ▼.  Courtney,  186  U.  S.  342,  351,  40 
L.  ed.  1193,  1198,  22  Sup.  Ct  Bep.  833. 

Judgment  affirmed. 

(289  U.  8.  CIS) 

IlEW  YORK  CENTRAL  ft  HUDSON  RIV- 
ER RAILROAD  COMPANY,  PUT.  in  Brr., 
▼. 
CHARLES  P.  GRAY. 

0ABBIB1I8  ^s»35— Fbdebal  Bxottlatioiv— 
Irtaudatino  Contract  fob  Fbee 
Tkansportation  —  Recovebt  of  Con- 
tract Pbzob. 

There  ie  nothing  in  the  prohibition 
ef  the  Hepburn  act  of  June  29,  1906  (34 
Stat,  at  L  587,  chap.  3591,  Comp.  Stat. 
1918,  I  8SiO&),  I  2,  against  charging,  col- 
lecting, or  receiving  a  greater  or  less  or  dif- 
ferent compensation  for  transportation  than 
that  tpecified  in  the  carrier's  published 
ratei^  which  prevents  or  relieves  a  carrier 
from  making  Just  compensation  in  money 
for  the  unpaid  balance  of  the  purchase  price 
of  a  map  made  for  it,  because  the  delivery 
of  the  particular  consideration  stipulated 
for  in  the  contract,  viz,,  free  transportation, 
became  unlawful  upon  the  passage  of  that 
statute. 

[BM.  Note.— F»r  other  oases,  see  Carriers,  Cent 
Dig.  I  M;   Deo.  Dig.  «=s>3S.] 

[No.  147.1 

Argued  December  17,  191S.    Decided  Jan- 
uary 10,  1910. 

IN  ERROR  to  the  Supreme  Court,  Appel- 
late Division,  First  Department  of  the 
State  of  New  York,  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Appellate 
Term  of  the  Supreme  Court,  affirming  a 
Judgment  of  the  City  Court  of  the  City  of 
New  York,  in  favor  of  plaintiff  in  an  action 
on  a  contract.    Affirmed. 

See  same  case  b^ow,  in  Appellate  Divi- 
sion, 101  App.  Div.  924,  146  N.  Y.  Supp. 
1125. 

The  facta  are  stated  in  the  opinion. 

Messrs.  William  Mann  and  Charles  C 
Pauldinit  for  plaintiff  in  error. 


Messrs.  Arthur  W.  Olement  and  Wilson 
E.  Tipple  for  defendant  in  error. 

s 

•  Mr.  Justice  Pitney  delivered  the  opinion  • 
of  the  court: 

In  the  month  of  November,  1900,  Charles 
•P.  Gray,  the  defendant  in  error,  made  an 
agreement  with  the  representatives  of  the 
New  York  Central  ft  Hudson  River  Railroad 
Company,  plaintiff  in  error,  to  make  for  the 
company  a  large  map  of  the  Vanderbilt 
Lines  for  the  World's  Fair,  which  was  to 
take  place  at  Buffalo  in  the  following  year. 
The  price  agreed  to  be  paid  him  was  $750, 
of  which  $150  was  to  be  paid  in  cash  and 
the  balance  in  transportation  to  be  used  by 
defendant  in  error  in  traveling  between  New 
York  city  and  his  farm  in  Girard,  Penn- 
sylvania, following  the  lines  of  plaintiff  in 
error  between  New  York  and  Buffalo,  and 
the  line  of  another  and  independent  rail- 
road between  that  point  and  Girard.  ThCi^ 
map  was  made,  delivered,  and  accepted,  andg 
the  cash  payment* of  $150  was  made.  At* 
different  times  between  the  making  of  the 
contract  and  the  month  of  September,  1900, 
defendant  in  error  received  from  plaintiff 
in  error  transportation  to  the  value  of  $56.- 
77,  applicable  to  this  contract.  In  Septem- 
ber, 1900,  he  called  upon  the  company  for 
transportation  for  himself  and  wife  from 
New  York  city  to  Buffalo  and  return,  in- 
tending to  use  it  for  a  visit  to  the  farm  at 
Girard,  Pennsylvania.  The  demand  was  re- 
fused, upon  the  ground  that,  because  of  the 
provisions  of  the  interstate  oommeroe  law* 
the  company  could  furnish  no  additional 
transportation  on  account  of  his  services.  A 
second  demand  of  the  same  kind  having 
been  refused,  defendant  in  error  brought  an 
action  against  plaintiff  In  error  in  the  city 
court  of  the  city  of  New  York  for  the  unpaid 
balance  of  the  agreed  price  of  the  map,  to 
which  plaintiff  In  error  set  up  the  defense 
that  by  the  terms  of  the  Hepburn  act  of 
June  29,  1900  [34  Stat  at  L.  584,  chap. 
3591,  Comp.  Stat.  1913,  <  8503],  it  was  un- 
lawful to  furnish  transportation  for  any 
part  of  an  interstate  journey  in  payment 
for  services  or  for  any  other  consideratiwi 
except  a  regular  fare  paid  in  money.  The 
trial  court,  holding  that  this  constituted 
no  defense  to  the  action,  directed  a  verdict 
in  favor  of  defendant  in  error  for  an  amount 
made  up  by  taking  the  agreed  price  of  tho 
map,  deducting  the  cash  psiyment  and  the 
amount  paid  in  transportation,  and  adding 
interest  to  the  balance.  No  particular  ques- 
tion was  or  is  made  as  to  the  quantum  of 
recovery.  The  resulting  judgment  was  af- 
firmed by  the  appellate  term  of  the  suprema 
court,  and  Its  determination  was  affirmed 
by  the  appellate  division  of  the  supremo 
court   for   the    first   judicial    department. 
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LeaTa  to  appeal  to  the  court  of  appeals  of 
the  state  was  denied,  and  this  writ  of  error 
was  sued  out. 

Among  the  prohibitions  contained  In  the 

act  of  June  29,  1906,  is  the  following  (34 

Stat,  at  L.  687,  chap.  8591,  Comp.  Stat. 

1913,    t  8609):       "Nor   shaU   any   carrier 

M  charge  or  demand  or  collect  or  receive  a 

g  greater  or  less  or  different  compensation 

*  for  such  transportation*  of  passengers  or 
property,  or  for  any  service  in  connection 
therewith,  between  the  points  named  in  such 
tariffs  than  the  rates,  fares,  and  charges 
which  are  specified  in  the  tariff  filed  and  in 
effect  at  the  time;  nor  shall  any  carrier 
refund  or  remit  in  any  manner  or  by  any 
device  any  portion  of  the  rates,  fares,  and 
charges  so  specified,  nor  extend  to  any  ship- 
per or  person  any  privileges  or  facilities  in 
tho  transportation  of  passengers  or  prop- 
erty, except  such  as  are  specified  in  such 
tariffs."  The  reference,  of  course,  is  to 
common  carriers  by  railroad  in  interstate 
commerce;  and  it  is  not  questioned  that 
plaintiff  in  error  is  within  this  category. 
The  act  took  effect  August  28,  1906  (34 
Stat,  at  L.  838,  Res.  47). 

In  Louisville  &  N.  R.  Co.  ▼•  MoUley,  219 
U.  S.  467,  476,  et  seq.,  55  L.  ed.  297,  301, 
84  L.R.A.(N.S.)  671,  81  Sup.  Ct.  Rep.  265, 
it  was  hdd  that  the  prohibition  we  have 
quoted  prevented  the  exchange  of  transpor- 
tation for  services,  advertising,  releases, 
property,  or  anything  else  than  money,  and 
that  this  operated  upon  an  agreement  made 
long  before  the  passage  of  the  act,  where- 
by the  carrier,  in  consideration  of  a  release 
of  damages  for  injuries  sustained  by  Mottley 
and  his  wife  in  consequence  of  a  collision  of 
trains  upon  the  railroad,  agreed  to  issue 
free  passes  to  them,  renewable  annually  dur- 
ing their  several  lives,  the  result  being  that 
after  the  taking  effect  of  the  Hepburn  act 
specific  performance  of  this  agreement  could 
no  longer  be  required. 

That  the  prohibition  applies  with  respect 
to  transportation  within  the  bounds  of  a 
state  as  part  of  an  interstate  journey  is 
quite  clear.  Southern  P.  Terminal  Co.  v.  In- 
terstate Commerce  Commission,  219  U.  S. 
498,  527,  55  Jm  ed.  810,  320,  81  Sup.  CH;.  Rep. 
279;  Railroad  Commission  v.  Worthington, 
225  U.  8.  101,  110,  56  L.  ed.  1004,  1008,  82 
Sup.  Ct  Rep.  658;  Railroad  Commission  ▼. 
Texas  &  P.  R.  Co.  229  U.  S.  836,  340,  57  L. 
ed.  1216,  1218,  88  Sup.  Ct.  Rep.  887. 

In  the  present  case,  therefore,  the  rail- 
road company  acted  strictly  in  accordance 
with  the  law  when  it  refused  any  longer 
fe«to  furnish  transportation  to  defendant  in 
2  error   in   performance  of   the   contract  of 

*  November,  1900.*  But  from  this  it  by  no 
means  follows  that  it  could  refuse  to  make 
just  compensation  in  money  for  the  unpaid 


balance  of  the  purchase  price  of  the  map. 
The  judgment  of  the  state  court  proceeded 
upon  the  ground  that  since  the  contract  had 
been  fully  performed  by  Gray,  so  that  the 
railroad  company  had  received  the  entire 
benefit  of  it,  and  since  the  delivery  of  the 
particular  consideration  stipulated  for  had 
been  prohibited  by  the  act  of  Congress,  the 
company  thereupon  became  bound  upon  gen- 
eral principles  of  justice  to  pay  him  an 
equivalent  in  money  for  the  balance  of  the 
consideration.  In  so  holding  the  court  was 
simply  administering  the  applicable  prin- 
ciples of  state  law,  and  did  not  rim  counter 
to  the  act  of  Congress.  If  the  court  had  ac- 
corded legal  efficacy  to  an  executory  contract 
made  after  the  taking  effect  of  the  Hepburn 
act,  and  contrary  to  its  provisions,  a  dif- 
ferent question  would  be  presented.  But 
there  is  nothing  in  the  act  to  prevent  or  re- 
lieve a  carrier  from  paying  in  money  for 
something  of  value  which  it  had  long  before 
received  under  a  contract  valid  when  made, 
even  though  the  contract  provided  for  pay- 
ment in  transportation,  which  the  passage 
of  the  act  rendered  thereafter  illegal.  In 
the  Mottley  Case,  while  the  right  to  fur- 
ther specific  performance  of  the  contract 
for  free  passage  was  denied,  the  court  said 
(219  U.  S.  486) :  "Whether,  without  en- 
forcing the  contract  in  suit,  the  defendants 
in  error  may,  by  some  form  of  proceeding 
against  the  railroad  company,  recover  or 
restore  the  rights  they  had  when  the  rail- 
road collision  occurred,  is  a  question  not  bo- 
fore  us,  and  we  express  no  opinion  on  it.* 
Judgment  affirmed. 


(29  u.  s.  sa> 
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▼. 
EDWARD  DETTLEBACH. 

Oabbibbs  ^=»15S— LnnxiNo  Lzabilitt  — 

AOBEBD  YAJLUlfr-TEBMINAL  QaBBIEB  — 
LlABlLITT  AS  WABEH0U8BMAR— 'TBAJIS- 
POBTATION." 

The  liability  of  a  terminal  carrier  in 
an  interstate  shipment  for  a  loss  due  to  its 
negligence  while  the  goods  were  in  its  pos- 
session as  warehouseman  at  the  place  of 
destination  must  be  regarded  as  controlled 
by  a  limitation  to  an  agreed  valuation  made 
to  adjust  the  rate  contained  in  the  uniform 
bill  of  lading  issued  bv  the  initial  carrier, 
in  view  of  the  provisions  of  the  Hepburn 
act  of  June  29,  1906  (34  Stat,  at  L.  584, 
chap.  3591,  Comp.  Stat.  1913,  §  8563),  en- 
larging the  definition  of  the  term  ''trans- 
portation" so  as  to  include  all  services  ren- 
dered in  connection  ^he^ewith,  and  of  a 
provision  of  the  bill  of  lading  that  "every 
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service  to  be  performed  liereunder"  is  sub- 
ject to  all  the  conditions  therein  contained. 

[Ed.  Note.— For  other  cases,  see  Carriers,  CeaL 
Dig.  §§  663-667.  699-703V4,  708-710,  718.  718%;  Dec 
Dig.  <@=»158. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Transportation.] 

[No.  229.] 

Argued  NoTember  29,  1915.     Decided  Jan- 
uary 10,  1916.) 

IN  ERROR  to  the  Court  of  Appeals  for 
the  Eighth  District  of  the  State  of  Ohio 
i;o  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Court  of  Common  Pleas  of  the 
City  of  Cleveland,  in  that  state,  in  favor  of 
a  shipper  for  the  market  value  of  a  ship- 
ment destroyed  while  in  the  possession  of 
the  terminal  carrier,  notwithstanding  a  limi- 
tation of  liability  in  the  bill  of  lading  to  an 
agreed  value.  Reversed  and  remanded  for 
further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  A.  Foote  and  Frank  L. 
Littleton  for  plaintiff  in  error. 

Messrs.  C.  G.  Young,  Charles  L.  Stocker, 
^  and  Jesse  A.  Fenner  for  defendant  in  error. 

*    *  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

The  court  whose  judgment  we  have  here 
under  review  sustained  a  judgment  rendered 
by  an  inferior  state  court  in  favor  of  Dettle- 
bach  and  against  the  railway  company  for 
the  market  value  of  certain  goodB  which, 
having  been  shipped  in  interstate  commerce, 
were  lost  through  the  negligence  of  the  rail- 
way company  (the  terminal  carrier)  while 
in  its  possession  as  warehouseman  at  the 
place  of  destination;  overruling  the  conten- 
tion that,  because  of  a  limitation  of  liability 
agreed  upon  by  plaintiff's  agent  in  consid- 
eration of  a  reduced  rate  of  freight,  and  con- 
tained in  the  bill  of  lading  that  was  issued 
by  the  initial  carrier,  and  by  force  of  the 
provisions  of  the  interstate  commerce  act 
and  its  amendments,  especially  the  Hepburn 
act  of  1906  [34  Stat,  at  L.  584,  chap.  3591, 
Comp.  Stat.  1913,  §  8563],  the  recovery 
ought  to  be  limited  in  accordance  with  the 
stipulation.  This  question,  it  may  be  ob- 
served, as  affecting  the  warehouseman's  re- 
sponsibility, was  not  passed  upon  in  Bos- 
ton ft  M.  R.  Co.  V.  Hooker,  233  U.  S.  97, 
109,  58  L.  ed.  868,  874,  L.R.A.1916B,  450, 
Ann.  Cas.  1915D,  593. 

The  facts  are  as  follows:  Dettlebach,  the 
plaintiff,  on  September  18,  1911,  shipped 
certain  packages  of  merchandise,  described 
as  household  goods,  over  the  Chicago,  Bur- 
lington, &  Quincy  Railway  and  connecting 
lines  from  Denver,  Colorado,  consigned  to 
his  wife  at  Cleveland,  Ohio.  They  were  re- 
ceived for  transportation  under  the  terms 
of  a  bill  of  lading,  prepared  in  the  form  ap- 
proved and  recommended  by  the  Interstate 


Commerce  Commission  in  its  report  of  Jime 
27,  1908  (14  Inters.  Com.  Rep.  346,  352; 
22  Ann.  Rep.  I.  C.  C.  1908,  p.  57),  which 
contained  the  following  provision; 

"It  is  mutually  agreed,  as  to  each  car- 
rier of  all  or  any  of  said  property  over  all 
or  any  portion  of  said  route  to  destination, 
and  as  to  each  party  at  any  time  interested q 
in  all  or  any  of  said  property,  that  everyg 
service  to  be  performed* hereunder  shall  be* 
subject  to  all  the  conditions,  whether  print- 
ed or  written,  herein  contained   (including 
conditions  on  back  hereof),  and  which  are 
agreed  to  by  the  shipper  and  accepted  for 
himself  and  his  assigns." 

Among  the  conditions  printed  upon  the 
back  were  the  following: 

"Sec.  3.  .  .  .  The  amount  of  any  loss 
or  damage  for  which  any  carrier  is  liable 
shall  be  computed  on  the  basis  of  the  value 
of  the  property  ...  at  the  place  and 
time  of  shipment  under  this  bill  of  lading, 
unless  a  lower  value  has  been  represented  in 
writing  by  the  shipper  or  has  been  agreed 
upon  or  is  determined  by  the  classification 
or  tariffs  upon  which  the  rate  is  based,  i.n 
any  of  which  events  such  lower  value  shall 
be  the  maximum  amount  to  govern  such 
computation,  whether  or  not  such  loss  or 
damage  occurs  from  negligence.    •    •    •* 

"Sec.  5.  Property  not  removed  by  the  par- 
ty entitled  to  receive  it  within  forty-eight 
hours  (exclusive  of  legal  holidays)  after  no- 
tice of  its  arrival  has  been  duly  sent  or  giv- 
en may  be  kept  in  car,  depot,  or  place  of 
delivery  of  the  carrier,  or  warehouse,  sub- 
ject to  a  reasonable  charge  for  storage  and 
to  carrier's  responsibility  as  warehouseman 
only.    .    .    ." 

Upon  the  face  of  the  bill  of  lading  was 
the  following  declaration  signed  by  plain- 
tiff's agent:  "I  hereby  declare  the  valuation 
of  the  pr<^erty  shipped  under  this  bill  of 
lading  does  not  exceed  $10  per  ewt." 

The  court  found  as  a  fact  that  the  ahip- 
per,  by  consenting  to  the  limitation,  received 
a  consideration  in  the  shape  of  a  substantial 
reduction  in  the  freight  rate,  and  that  this 
supported  the  agreement  to  limit  the  com- 
pany's liability.  No  question  was  made 
but  that  the  agreement  was  in  accordance 
with  the  filed  tariff. 

The  goods  thus  shipped  were  transported  ^ 
by  the  initial  carrier  to  the  junction  be-g 
tween  its  line  and  that  of  •defendant,   and* 
transported    by    the    latter    company    to 
destination,  where  they  arrived  on  Septem- 
ber 27.     They  were  not  called  for  by  the 
consignee,  and  remained  in  defendant's  pos- 
session as  warehouseman  until  November  1, 
1911,  when,  through  its  negligence,  certain 
of    the    goods,    of    the    market    Talue    of 
$2,792,  were  lost 
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This  action  having  been  brought  to  re- 
eover  the  value  of  the  goods  lost,  and  the 
claim  of  Federal  right  already  mentioned 
having  been  made  and  overruled,  a  verdict 
and  judgment  went  against  defendant  for 
the  market  value  of  the  goods,  and  this 
was  affirmed  hj  the  court  of  appeals,  eighth 
district,  state  of  Ohio.  The  supreme  court 
of  the  state  declined  to  review  the  judg- 
ment. The  case  comes  here  under  §  237, 
Judicial  Code  [36  Stat,  at  L.  1166,  chap. 
231,  Comp.  Stat.  1913,  §  1214]. 

It  is  no  longer  open  to  question  that  if 
the  loss  had  occurred  in  the  course  of 
transportation  upon  defendant's  line,  the 
limitation  of  liability  agreed  upon  with 
the  initial  carrier,  as  this  was,  for  the  pur- 
pose of  securing  the  lower  of  two  rates  of 
freight,  would  have  been  binding  upon 
plaintiff,  in  view  of  the  Carmack  amend- 
ment. Adams  Exp.  Go.  v.  Croninger,  226 
U.  S.  491,  609,  67  L.  ed.  314,  321,  44  L.R.A. 
(N.S.)  257,  33  Sup.  Ct.  Rep,  148;  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U.  S.  639, 
648,  654,  57  L.  ed.  683,  686,  689,  33  Sup. 
Ct.  Rep.  391;  Missouri,  K.  &  T.  R.  Co.  v. 
Harriman,  227  U.  S.  667,  668,  57  L.  ed.  690, 
696,  33  Sup.  Ct.  Rep.  397.  The  question  is 
whether  the  limitation  of  liability  may  be 
deemed  to  have  spent  its  force  upon  the 
completion  of  the  carrier's  service  as  such, 
or  must  be  held  to  control,  also^  during  the 
ensuing  relation  of  warehouseman.  The 
court  of  appeals,  recognizing  the  question 
as  one  of  difficulty,  reasoned  thus: 

"To  occupy  this  twofold  relation  is  of  ad- 
vantage to  the  company.     As  soon  as  the 
company  can  occupy  it  by  replacing  witli  it 
its  former  relation  as  a  common  carrier,  it 
obtains  the  benefit  of  the  rule  of  ordinary 
eare  instead  of  the  higher  degree  of  vigi- 
lance which  the  law  charges  upon  carriers 
for  hire.    And  the  company  is  further  ad- 
vantaged by  an  early  shifting  of  its  status 
d  as     carrier     to     that    of     warehouseman, 
g  through  its  right  in  the  latter  capacity  to 
*  charge  for  the  storage  of  consigned  goods, 
from  the  time  when  its  relation  to  them  as 
carrier  ceases." 

The  court  considered  that  the  declaration 
of  value  stamped  upon  the  bill  of  lading, 
and  signed  by  plaintiff's  agent,  carried  no 
suggestion  that  it  should  inure  to  the  ad- 
vantage of  a  warehouseman  after  becoming 
inert  for  the  relief  of  the  carrier,  and  that 
the  custody  and  protection  of  the  goods  as 
warehouseman  is  a  distinct  service  from 
that  of  their  transportation,  and  for  it  ad- 
ditional compensation  may  be  charged; 
proceeding  as  follows:  "The  additional 
compensation  is  not  at  all  diminished  In 
this  case  because  of  the  agreement  of 
limitation  of  liability.  The  reduction 
In  the  rate  of  carriagv  which  can  be  used 


as  a  consideration  to  support  that  agree- 
ment is  no  consideration  for  a  like  limita- 
tion of  the  liability  as  warehouseman, 
because  there  is  no  reduction  in  ware- 
housing charges  provided  or  stipulated  for 
in  the  transaction.  It  is  not  easy  to  set 
why  the  consideration — ^not  a  large  one — 
which  is  permitted  to  support  the  agree- 
ment to  a  limited  liability  on  the  part  of 
the  carrier  should  do  double  duty  by  serv- 
ing also  to  uphold  a  like  limitation  of  the 
liability  of  a  warehouseman, — ^the  latter  not 
agreeing  to  abate  any  part  of  proper  storage 
charges.  To  so  extend  the  contract  of  re- 
lease would  give  an  advantage  to  the  ware- 
houseman, but  none  to  the  owner.  To  allow 
that  consideration  would  be  to  permit  the 
carrier  to  cast  off  his  obligation  as  car* 
rier  and  take  up  a  lighter  burden,  while  he 
denies  to  the  shipper  all  right  to  share  in 
the  benefit  of  the  changed  relation.  The 
rate  which  the  warehouseman  may  charge 
for  storage  remains  unaffected  by  the  re- 
lease of  liability  as  a  carrier.  The  ware- 
houseman could  collect  the  reasonable  value 
of  his  service  whether  the  limitation  of 
the  carrier's  liability  was  or  was  not  stipu- 
lated. He  could  not  be  compelled  to  take 
less  because  of  the  stipulation.  He  could 
collect  no  more  if  tlie  stipulation  had  not 
been  made."  ^ 

We  recognize  the  cogency  of  the  reason-g 
ing  from  thiTstandpoint  of  the  common-law* 
responsibility  of  a  railway  company  as 
carrier  and  as  warehouseman.  But  we 
have  to  deal  with  the  effect  of  an  express 
contract,  made  for  the  purpose  of  inter- 
state transportation,  and  this  must  be  de- 
termined in  the  light  of  the  act  of  Congress 
regulating  the  matter.  The  question  is 
Federal  in  its  nature.  Missouri,  K.  &  T. 
R.  Co.  V.  Harriman,  227  U.  S.  657,  672.  67 
L.  ed.  690,  698,  33  Sup.  Ct.  Rep.  397;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Robinson,  233  U. 
S.  173,  180,  68  L.  ed.  901,  906,  34  Sup.  Ct 
Rep.  656. 

The  provision  that  we  have  quoted  from 
the  contract  is  to  the  effect  that  "every 
service  to  be  performed  thereunder**  is 
subject  to  the  conditions  contained  in  it 
One  of  these  conditions  is,  in  substance, 
that  where  a  valuation  has  been  sgreed 
upon  between  the  shipper  and  the  carrier, 
such  value  shall  be  the  maximum  amount 
for  which  any  carrier  may  be  held  liable, 
whether  or  not  the  loss  or  damage  occurs 
from  negligence.  And  that  this,  as  a  mere 
matter  of  construction,  applies  to  the  re* 
lation  of  warehouseman  as  well  as  to  the 
strict  relation  of  carrier,  is  manifest  from 
the  further  provision  that  property  not  re* 
moved  within  forty-eight  hours  after  notice 
of  arrival  may  be  kept  "subject  to  a  reason- 
able charge  for  storage  and  to  carrier*s  ro> 
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flponBibilitj  as  warehouBeman  onlj.''  Thus, 
"any  loss  or  damage  for  which  any  carrier 
is  liable"  includes  not  merely  the  responsi- 
bility of  carrier,  strictly  so  called,  but 
''carrier's  responsibility  as  warehouseman** 
also. 

And  this  is  quite  in  line  with  the  letter 
and  policy  of  the  commerce  act,  and  espe- 
cially of  the  amendment  of  June  29,  1000, 
known  as  the  Hepburn  act  (34  Stat,  at  L. 
584,  chap.  3501,  Comp.  Stat  1013,  §  8563), 
which  enlarged  the  definition  of  the  term 
"transportation"  (this,  under  the  original 
act»  included  merely  "all  instruments  of 
shipment  or  carriage")  so  as  to  include 
"cars  and  other  vehicles  and  all  instru- 
mentalities  and  facilities  of  shipment  or 
carriage,  irrespective  of  ownership  or  of 
^any  contract,  express  or  implied,  for  the 
2  use  thereof  and  all  services  in  connection 
*  with  the  receipt,*  delivery,  elevation,  and 
transfer  in  transit,  ventilation,  refrigera- 
tion or  icing,  storage,  and  handling  of 
property  transported;  and  it  sliall  be  the 
duty  of  every  carrier  subject  to  the  pro- 
visions of  this  act  to  provide  and  furnish 
such  transportation  upon  reasonable  request 
therefor,  and  to  establish  through  routes 
and  just  and  reasonable  rates  applicable 
thereto.  All  charges  made  for  any  service 
rendered  or  to  be  rendered  in  the  trans- 
portation of  passengers  or  property  as 
aforesaid,  or  in  connection  therewith,  shall 
be  just  and  reasonable;  and  evexy  unjust 
and  unreasonable  charge  for  such  service  or 
any  part  thereof  is  prohibited  and  declared 
to  be  unlawful." 

From  this  and  other  provisions  of  the 
Hepburn  act  it  is  evident  that  Congress 
recognized  that  the  duty  of  carriers  to  the 
public  included  the  performance  of  a 
variety  of  services  that,  according  to  the 
theory  of  the  common  law,  were  separable 
from  the  carrier's  service  as  carrier,  and,  in 
order  to  prevent  overcharges  and  discrimi- 
nations from  being  made  under  the  pretext 
of  performing  such  additional  services,  it 
enacted  that,  so  far  as  interstate  carriers  by 
rail  were  concerned,  the  entire  body  of 
such  services  should  be  included  together 
under  the  single  term  "transportation," 
and  subjected  to  the  provisions  of  the  act 
respecting  reasonable  rates  and  the  like. 
The  recommendation  of  the  Interstate 
Commerce  Commission  for  the  adoption  of 
the  uniform  bill  of  lading  was  of  course 
made  in  view  of  this  legislation,  and  while 
not  intended  to  be  and  not  in  law  binding 
upon  the  carriers,  it  is  entitled  to  some 
weight.  It  recognizes — ^whether  correctly 
or  not  is  a  question  not  now  presented — 
the  right  of  the  carrier  to  make  a  charge, 
the  amount  of  which  has  not  been  definitely 
fixed  in  advance,  for  storage  as  warehouse- 


man in  addition  to  the  charge  for  trans- 
portation; but  at  the  same  time  it  recog- 
nizes that  a  valuation  lower  than  the  actual 
value  may  be  agreed  upon  between  the  ship-^ 
.per  and  the  carrier,  or  determined  by  thag 
^classification  or  tariffs  upon  which  the  rate* 
is  based;  and  it  is  a   necessary   corollary 
that  what  should  be  a  reasonable  charge  for 
storage  would  be  determined  in  the  light  of 
all  the  circumstances,  including  the  valua- 
tion placed  upon  the  goods. 

We  conclude  that,  under  the  provisions  of 
the  Hepburn  act  and  the  terms  of  the  bill 
of  lading,  the  valuation  placed  upon  the 
property  here  in  question  must  be  held  to 
apply  to  defendant's  responsibility  as  ware- 
houseman. 

Judgment  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Mr.  Justice  Holmes  took  no  part  in  the 
consideration  or  decision  of  this 


(28f  U.  9.  G96> 
SEABOARD  AIR  LINE  RAILWAY,  Plff.  in 
Err., 

V. 

JAMES  T.  HORTON. 

Mastbb  and  Sebvant  «=>28d  —  Assump- 
tion OF  RlSK--PBOinSE  TO  REPAIB— IM- 
MINENT DaNQEB— <2nESTION  FOB  JUBT. 

1.  The  danger  of  the  explosion  of  the 
tube  in  a  water  gauge  on  a  locomotive  boil- 
er, which  normally  should  withstand  the 
pressure  to  which  it  is  subjected,  cannot  b« 
said,  as  a  matter  of  law,  to  be  so  imminent 
as  to  import  an  assumption  by  an  experi- 
enced engineer  of  the  risk  of  injury  arising 
from  the  absence  of  any  guard  glass  after 
he  had  reported  the  defeS  and  was  given 
a  promise  to  repair. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.Dig.  88  1068-1088;    Dec.Dig.  «=;>288.] 

Masteb  AND  Sebvant  (S='28&— Contbibu- 

TOBY  NeOLIOENCE— Ck)NTINUINO  IN  EM- 
PLOYMENT AFTEB  PbOMISE  TO  RXPAIB  DB- 
FECT--QUE8TI0N  FOB  JUKY. 

2.  An  experienced  railway  engineer  In- 
jured through  the  explosion  of  a  tube  in  a 
water  gauge  on  a  locomotive  boiler  cannot 
be  said  as  a  matter  of  law  to  be  chargeable 
with  contributory  negligence  because  he  con- 
tinued to  run  his  engine  with  knowledge 
that  there  was  no  guard  glass  for  such  tube 
after  he  had  reported  the  defect  and  was 
given  a  promise  to  repair. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  88  1089.  1090.  1092-1132;  Deo. 
Dig.  (S==>289.] 

Masteb  and  Sebvant  <®=>12&— PboxiMatx 
Cause  of  I njuby— Explosion  of  Wa- 
TEB  Gauge. 

3.  A  railway  engineer's  conduct  in  us- 
ing a  water  gauge  without  a  guard  glass 
when  he  could  have  cut  the  gauge  off  and 
used  the  gauge  cocks  instead  cannot  be  said 
to  have  been  the  proximate  cause  of  an  in- 
jury resulting  from  the  bursting  of  the 
water  tube,  where  there  is  evidence  to  show 
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that  the  gauge  cocks  themaelves  are  not  a 
safe  instnimentality  because  of  their  lia- 
bility to  become  dogged. 

[Bd.  Note.— >For  other  cases,  see  Master  and 
Senrant,  Cent  Dig.  98  257-268 ;    Dec.  Dig.  ^=9129.] 

[No.  541.1 

Argued  Norember  SO  and  December  1,  1015. 
Decided  January  10,  1016. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which,  on  a  third  appeal,  affirmed 
a  Judgment  of  tiie  Superior  Court  of  Wake 
County,  in  that  state,  in  favor  of  plaintiff 
in  an  action  brought  under  the  Federal  em- 
ployers' liability  act.    Affirmed. 

See  same  case  below  on  first  appeal,  157 
N.  C.  146,  72  S.  E.  068;  on  second  appeal, 
162  N.  C.  424,  78  S.  E.  404;  on  third  ap- 
peal, 169  N.  O.  106.  85  S.  Q.  218. 

The  facts  are  stated  in  the  opinion. 

Mr.  MQrray  Allen  for  plaintiff  in  error. 

Messrs.  Clyde  A.  I>oagla88  and  William 
C  Douglass  for  defendant  in  error. 
cl 

•  *Mr.  Justice  Pitney  delivered  the  opinion 
eftheoourt: 

This  action,  based  upon  the  Federal  em- 
ployers' liability  act  (35  SUt  at  L.  65, 
chap.  140,  36  Stat,  at  L.  201,  chap.  143, 
Comp.  Stat.  1013,  §  8662),  was  under  eon- 
sideration  on  a  former  occasion,  when  a 
Judgment  in  favor  of  defendant  in  error  was 
reversed  and  the  cause  remanded  for  further 
proceedings.  233  U.  S.  402,  58  L.  ed.  1062, 
L.R.A.1016C,  1,  34  Sup.  Ct.  Rep.  635,  Ann. 
I.  Gas.  10156,  475,  8  N.  C.  C.  A.  834.  There 
2  was  a  new  triai  snd   the  resulting  judg- 

*  ment  in  favor  of*  Horton,  the  employee, 
having  been  affirmed  by  the  supreme  court 
of  North  Carolina  (85  S.  E.  218),  the  case 
Is  brought  here  again,  with  numerous  as- 
signments of  error,  of  which,  however,  only 
a  few  need  be  noticed. 

Plaintiff  was  injured  while  in  the  employ 
ef  defendant  in  interstate  commerce.  He 
was  an  experienced  locomotive  engineer, 
and  was  so  employed  when  injured.  His 
engine  was  equipped  with  a  Buckner  water 
gauge,  a  device  attached  to  the  boiler  head 
for  the  purpose  of  showing  the  level  of  the 
water  in  the  boiler,  and  consisting  of  a 
brass  frame  inclosing  a  glass  tube  12  or  14 
inches  long,  and  i  inch  in  diameter,  the 
glass  being  about  I  inch  thick.  The  tube 
was  placed  vertically,  and  was  connected 
with  the  boiler  above  and  below,  so  that  it 
received  water  snd  steam  direct  from  the 
boiler  and  under  a  pressure  of  200  pounds. 
In  order  to  protect  the  engineer  and  fireman 
from  injury  in  case  of  the  bursting  of  the 
tube,  a  thick  piece  of  plain  glass,  Imown 
as  a  guard  glass,  should  have  been  in  posi- 


tion in  slots  arranged  for  the  purpose  in 
front  of  the  water  tube.  Plaintiff  took 
charge  of  the  engine  in  question  on  July 
27  or  28, 1010,  and  noticed  at  that  time  that 
the  guard  glass  was  missing.  He  reported 
this  to  a  roundhouse  foreman,  to  whom  such 
report  should  properly  be  made,  and  asked 
for  a  new  guard  glass.  The  foreman  replied 
that  he  had  none  in  stock,  but  would  send 
for  one,  and  that  plaintiff  in  the  meantime 
should  run  the  engine  without  one.  He  did 
so  for  about  a  week,  and  until  August  4th, 
when  the  water  tube  exploded,  and  the  fly- 
ing glass  struck  him  in  the  face^  causing 
the  injuries  upon  which  the  action  was 
grounded. 

The  principal  insistence  of  defendant 
(plaintiff  in  error)  is  that,  upon  all  the 
evidence,  plaintiff,  as  a  matter  of  law,  as- 
sumed the  risk  of  injury  arising  from  the 
absence  of  the  guard  glass.  The  rule 
applicable  to  the  situation  was  expressed 
by  this  court  upon  the  former  review  of  the 
case,  in  the  following  terms  (233  U.  S.ci 
504) :  "When  the*  employee  does  know  of* 
the  defect  [arising  from  the  employer's 
negligence],  and  appredaies  the  risk  that 
is  attributable  to  it,  then  if  he  continues 
in  the  employment,  without  objection,  or 
without  obtaining  from  the  employer  or  his 
representative  an  assurance  that  the  de- 
fect will  be  remedied,  the  employee  assumes 
the  risk,  even  though  it  arise  out  of  the 
master's  breach  of  duty.  If,  however,  there 
be  a  promise  of  reparation,  then  during 
such  time  as  may  be  reasonably  required 
for  its  performance,  or  until  the  particular 
time  specified  for  its  performance,  the  em- 
ployee, relying  upon  the  promise,  does  not 
assume  the  risk  unless  at  least  the  danger 
be  so  imminent  that  no  ordinarily  prudent 
man  under  the  circumstances  would  rely 
upon  such  promise." 

By  motions  for  nonsuit  and  for  dismissal 
of  the  action,  and  by  various  requests  for 
instructions  to  the  Jury,  all  of  which  were 
refused,  defendant  raised  the  point  tliat  al- 
though plaintiff  reported  the  absence  of  the 
guard  glass  to  defendant's  foreman  and 
received  a  promise  of  repair,  yet  the  danger 
was  so  imminent  that  no  ordinarily  pru- 
dent man  under  the  circumstances  would 
have  relied  upon  the  promise,  and  hence 
plaintiff,  as  matter  of  law,  assumed  the  risk 
of  injury. 

But  we  do  not  think  it  can  be  said  as  mat- 
ter of  law  that  the  danger  was  so  im- 
minent that  no  ordinarily  prudent  man 
under  the  circumstances  would  continue  in 
the  emplo3rment  in  reliance  upon  the 
promise.  It  was  not  tiie  function  of 
the  guard  glass  to  prevent  the  bursting  of 
the  water  tube,  but  only  to  limit  the  effect 
of  such  an  explosion  in  case  it  happened  to 
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occur.  Thai  there  wu  a  constant  danger 
that  the  tube  might  explode  was  abundant- 
ly proved,  and  was  admitted  by  plaintiff. 
But  the  tube  was  designed  to  withstand  the 
pressure  of  200  pounds,  and  ordinarily  did 
so.  It  was  its  proper  function  to  do  so. 
^  One  witness  said:  "They  may  last  a  day,  a 
gweek,  a  month,  or  a  year,  or  it  may  last 
•  an  hour,  or  shorter."  The  jury  •might 
reasonably  believe  that  such  a  water  glass 
would  probably  not  explode  in  the  ordinary 
use  of  it  unless  it  was  imperfect  or  defec- 
tive in  some  respect  other  than  the  absence 
of  the  guard  glass,  and  that,  since  there  was 
no  evidence  of  this,  Horton  was  justified 
in  assuming  that  the  danger  of  an  explosion 
was  not  immediately  threatening. 

There  is  a  substantial  difference  in  the 
attitude  of  the  employee  towards  the  known 
dangers  arising  out  of  defects  attributable 
to  the  employer's  negligence,  depending 
upon  whether  there  has  or  has  not  been  a 
promise  of  repair.  It  was  clearly  expressed 
is  a  well-reasoned  opinion  by  the  supreme 
court  of  New  Jersey  (Dowd  v.  Erie  R.  Co. 
70  N.  J.  L.  451,  455,  67  Atl.  248,  16  Am. 
Neg.  Rep.  122)  thus:  "To  the  rule  that  the 
servant  assumes  the  obvious  risks  of 
the  employment,  an  exception  is  made  where 
the  master  has  promised  to  amend  the  defect 
or  to  make  the  place  safe,  and  the  servant 
continues  the  work  in  reliance  upon  the 
promise.  .  .  •  The  master  is  exempted 
from  liability  in  the  case  of  obvious  risks 
for  the  reason  that  the  servant,  by  con- 
tinuing in  the  employment  with  knowledge 
of  the  danger,  evinces  a  willingness  to  in- 
cur the  risk,  and  upon  the  principle 
^rolenti  non  fit  injuria.'  But  when  the 
servant  shows  that  he  relied  upon  a  promise 
made  to  him  to  remedy  the  defect,  he  nega- 
tives the  inference  of  willingness  to  incur 
the  risk." 

To  relieve  the  employer  from  responsi- 
bility for  injuries  that  may  befall  the  em- 
ployee while  remaining  at  his  work  in  re- 
liance upon  a  promise  of  reparation,  there 
must  be  something  more  than  knowledge  by 
the  employee  that  danger  confronts  him,  or 
that  it  is  constant.  The  danger  must  be 
imminent, — ^immediately  threatening, — so  as 
to  render  it  clearly  imprudent  for  him 
to  confront  it,  even  in  the  line  of  duty, 
pending  the  promise.  The  danger  of  the 
e  explosion  of  the  water  glass,  which  normal- 
o  ly  should  withstand  the  pressure  to  which 
it  was  subjected,*  but  which  might  probably 
explode  at  some  time  near  or  remote,  can- 
not be  said,  as  matter  of  law,  to  have  been 
so  imminent  as  to  import  an  assumption  of 
the  risk  by  Horton  notwithstanding  the 
employer's  promise  to  replace  the  guard 
glass.    It  would  require  a   much   plainer 


case  than  this  to  justify  taking  the  question 
from  the  jury. 

It  is  insisted  that  the  trial  court  erred 
in  refusing  to  instruct  the  jury  that  plain- 
tiff was  guilty  of  contributory  negligence 
as  a  matter  of  law.  This,  also,  is  based 
upon  the  ground  of  the  obvious  and  immi- 
nent nature  of  the  danger  to  plaintiff  aris- 
ing out  of  the  absence  of  the  guard  glass. 
But  the  reasonable  reliance  of  the  employee 
upon  the  employer's  promise  to  repair  the 
defect  is  as  good  an  answer  to  the  charge 
of  contributory  negligence  as  to  the  conten- 
tion that  the  risk  was  assumed.  The  em- 
ployer's direction  or  request  that  the 
employee  remain  at  work  pending  per- 
formance of  the  promise  has  a  ma- 
terial bearing  upon  the  employee's  duty 
in  the  meantime,  and  therefore  upon  the 
question  of  his  negligence,  which  involves 
the  notion  of  some  fault  or  breach  of  duty 
on  his  part.  Seaboard  Air  Line  R.  Co.  v. 
Horton,  233  U.  S.  492,  503,  58  L.  ed.  1062, 
1069,  L.RA.igi5C,  1,  34  Sup.  Ct  Rep.  635, 
Ann.  Cas.  1915B,  475,  8  N.  C.  C.  A.  834. 
Hence,  the  question  of  Horton's  contribu- 
tory negligence  was  at  best  a  matter  for 
the  jury  to  determine. 

All  the  disputable  questions  of  fact  were 
submitted  to  the  jury  under  instructions 
that  were  sufficiently  favorable  to  defend- 
ant. The  jury  were  told,  in  substance,  that 
if  they  found  the  absence  of  the  guard  glass 
was  known  to  plaintiff,  and  he  reported  the 
defect  and  was  given  a  promise  to  repair, 
and  if  he  knew  and  appreciated  the  danger 
incident  thereto,  and  the  danger  was  so 
obvious  that  a  man  of  ordinary  prudence 
would  not  have  continued  to  use  the  water 
gauge  without  the  guard  glass,  then  the 
plaintiff  assumed  the  risk.  This  was  unduly 
favorable  to  defendant,  in  that  it  omitted  to^ 
state  that  in  order  to  qualify  plaintiff's^ 
right  to  rely  upon  the* promise  of  repara-* 
tion  the  danger  must  be  imminent  as  well 
as  obvious.  But,  besides  this,  we  deem  it 
proper  to  say,  in  view  of  the  fact  that  the 
instruction  referred  to  seems  to  have  been 
intended  to  c<mform  to  our  opinion  de- 
livered upon  the  former  writ  of  error,  that 
we  did  not  then  intend  to  decide  whether  an 
employee  remaining  at  work  in  reliance 
upon  the  employer's  promise  to  repair  a  de- 
fective appliance,  but  where  the  danger 
known  is  so  imminent  that  no  ordinarily 
prudent  man  under  the  circumstances  would 
remain  at  work  in  reliance  upon  the 
promise,  should  be  held  to  assume  the  risk, 
or,  rather,  to  be  guilty  of  contributory 
negligence.  What  we  said  was  that  the  em- 
ployee, in  the  situation  described,  "does  uot 
assume  the  risk  unless,  at  least,  the  danger 
be  so  imminent,**  etc.  While  most  courts 
agree  thai  an  employee  eannot,  without  lis* 
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pairing  his  right  to  recover  from  the  em- 
ployer, remain  at  work  in  the  presence  of  a 
known  danger  so  imminent  that  no  reason- 
ably prudent  man  would  confront  it,  even 
where  the  employer  has  promised  repara- 
tion, they  differ  as  to  whether  this  is  to  be 
placed  upon  the  ground  of  assumption  of 
risk  or  of  contributory  negligence.  See 
Hough  V.  Texas  &  P.  R.  Co.  100  U.  S.  213, 
224,  226,  25  L.  ed.  612,  617,  618;  Dowd  v. 
Erie  R.  Co.  70  N.  J.  L.  451,  456,  67  Atl. 
248,  16  Am.  Neg.  Rep.  122;  Clarke  v. 
Holmes,  7  Hurlst.  &  N.  937,  945,  31  L.  J. 
Exch.  N.  S.  356,  8  Jur.  N.  S.  992,  10  Week. 
Rep.  405.  The  distinction,  which  was  of 
little  consequence  when  assumption  of  risk 
and  contributory  negligence  led  to  the  same 
result,  becomes  important  in  actions  found- 
ed upon  the  Federal  employers'  liability 
act,  which  in  ordinary  cases  recognizes  as- 
sumption of  risk  as  a  complete  bar  to  the 
action,  while  contributory  negligence  mere- 
ly mitigates  the  damages,  as  was  pointed 
out  when  the  case  was  here  before.  Sea- 
board Air  Line  R.  Co.  v.  Horton,  supra.  The 
disputable  point  above  referred  to  was  not 
then  presented  for  decision.  Nor  is  it  now 
presented,  for  upon  the  last  trial  the  court, 
in  the  instruction  given  to  the  jury,  put 
ethe  plaintiff  (upon  the  hypothesis  of  hia 
•  persisting  in  the  face  of  an  imminent 
danger,  where  a  man  of  ordinary  prudence 
would  not)  in  the  position  of  assuming  the 
risk — a  position  more  favorable  to  defend- 
ant (plaintiff  in  error)  than  that  of  con- 
tributory negligence. 

It  is  further  argued  that  Horton's  own 
conduct  in  using  the  Buckner  gauge  with- 
out the  guard  glass,  when  he  could  have 
cut  this  off  and  used  the  gauge  cocks,  said 
to  be  an  entirely  safe  instrumentality,  was 
unquestionably  the  proximate  cause  of  his 
injury.  But  there  was  evidence  to  show 
that  the  gauge  cocks  themselves  were  not  a 
safe  instrumentality,  because  of  their  lia- 
bility to  become  clogged.  Hence,  at  the 
utmost,  there  was  here  no  more  than  a 
question  for  the  jury. 

Other    points    are    raised,  but  they  are 
quite  unsubstantial,   and   require  no   par- 
ticular mention. 
Judgment  affirmed. 


(239  U.  8.  6S8> 
ALBERT  B.  MOSS  et  al.,  Plffs.  in  Err., 

V. 

ALFRED  H.  RAMEY. 

Public  Lands  ^=5>26—Survkts— Omission 
OF  Island  fbom  Government  Survey— 
Presumption. 

}.  Thero  is  no  room  for  any  inference 
that  an  island  was  not  in  existence  at  the 
time  of  a  government  survey  because  the 


field  notes  and  plat  make  no  mention  of  it, 
or  that,  if  there,  it  was  a  mere  sand  bar, 
or  of  inconsiderable  area  and  value,  where 
such  island  contains  about  120  acres,  has 
banks  rising  abruptly  above  the  water,  is 
of  stable  formation,  has  a  natural  growth 
of  grass  and  of  trees  suitable  for  firewood, 
and  has  evidently  been  in  its  present  condl* 
tion  since  long  before  the  survqr. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  S9  37,  38 ;    Dec.  Dig.  ^=»26.] 

PuBLio  Lands  <@=:'20— Survey— Errors. 

2.  The  errors  of  the  government  sur- 
veyor in  failing  to  extend  the  survey  over 
an  island  in  a  navigable  stream  did  not 
make  it  any  the  less  a  part  of  the  publio 
domain. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §i  37,  38 :    Dec.  Dig.  <S=^26.] 

Navigable  Waters  ^=»42— Islands— Rel- 
ative Rights  of  State  and  United 
States. 

3.  A  large  island  on  the  Idaho  side  of 
the  Snake  river, — a  navigable  stream, — 
being  in  existence  when  Idaho  became  a 
state,  did  not  pass  to  the  state  upon  ad- 
mission to  statehood,  or  come  witnin  the 
disposing  influence  of  its  laws,  but  re- 
mained the  property  of  the  United  States, 
subject  to  disposal  by  it. 

[Bd.  Note.— For  other  cases,  see  Navigable  Wa- 
ters. Cent  Dig.  S9  253-266;    Dec.  Dig.  ^=342.] 

Public  IjAnds  ^=5>114r-PATENTB  —  Title 
to  Island. 

4.  Patents  for  fractional  lots  on  the 
east  bank  of  the  Snake  river — a  navigable 
stream  forming  the  boundary  between  Idaho 
and  Oregon — do  not  embrace  an  island  lying 
between  such  lots  and  the  thread  of  the 
stream. 

[Bd.  Note.— For  other  cases,  see  Public  Lands. 
Ceat  Dig.  S9  314-322;    Dec.  Dig.  iS=5>U4.] 

Courts  ^=»374— Error  to  State  Court- 
Scope  OF  Keview— Local  Law. 

5.  Whether  or  not  a  state  appellate 
court  may  alter  or  correct  its  interlocutory 
decision  upon  the  first  appeal  when  the 
same  case,  with  the  same  parties,  comes 
before  it  again,  is  a  question  of  local  law 
upon  which  the  decision  of  the  highest  court 
of  the  state  controls  the  Federal  Supreme 
Court. 

[Bd.  Note.— For  other  eases,  see  Courta  Cent 
Dig.  89  Ml.  982;    Dec.  Dig.  to374.1    ^ 

[No.  61.1 

Argued   December   9,   1915.     Decided   Jan- 
uary 10,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  decree  which, 
on  a  second  appeal,  reversed  a  decree  of  the 
District  Court  of  Canyon  County,  in  that 
state,  in  favor  of  plaintiffs  in  a  suit  to  quiet 
title,  and  remanded  the  cause  with  a  direc- 
tion to  dismiss  it.    Affirmed. 

See  same  case  below  on  first  appeal,  14 
Idaho,  598,  95  Pae.  613;  on  second  appeal, 
25  Idaho,  1,  136  Pac.  608. 

The  facts  are  stated  in  the  opinion. 


«=»Pop  other  cases  see  same  topic  *  KBY-NUMBBR  In  all  Key-Numbered  Digest*  *  Indwcea 
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Mesnm.  OllTer  O.  Ha^,  James  H.  Rich- 
arda,  and  MeKeen  F.  Morrow  for  plaintifft 
in  trror. 

Mr.  Will  R.  Kinff  for  defendant  in  error. 


*Mr.  Justice  Van  Deranter  delivered  the 
opinion  of  the  court: 

This  is  a  suit  to  quiet  the  title  to  an  un- 
surveyed  island  in  the  Snake  river,  a  navi- 
gable stream,  the  thread  of  which  at  that 
place  is  the  dividing  line  between  the  states 
of  Oregon  and  Idaho.  The  island  lies  be- 
tween the  main  channel  and  the  bank  on 
the  Idaho  side,  and  is  separated  from  the 
latter  by  a  lesser  channel  from  100  to  300 
feet  in  width,  which  carries  a  considerable 
part  of  the  waters  of  the  river,  save  when 
it  is  at  its  lower  stages.  The  plaintiffs 
hold  patents  from  the  United  States,  issued 
in  1890  and  1892,  for  certain  lots  on  the 
Idaho  side,  opposite  the  island,  and  daim 
it  under  these  patents,  while  the  defendant 
insists  that  it  remains  public  land,  and  that 
^  he  has  a  possessory  right  to  it,  acquired 
^  by  settling  thereon  in  1894,  and  subsequent- 
•  ly  improving  and  cultivating  it.  *The  island 
contains  about  120  acres,  has  banks  rising 
abruptly  above  the  water,  is  of  stable  for- 
mation, has  a  natural  growth  of  grass  and 
of  trees  suitable  for  firewood,  and  evidently 
has  been  in  its  present  eondition  since  long 
before  the  adjacent  lands  on  the  Idaho  side 
were  surveyed,  which  was  in  1868.  The  field 
notes  and  plat  represented  the  survey  as  ex- 
tending to  the  river,  but  made  no  mention 
of  the  island.  They  also  represented  the 
lots  or  fractional  tracts  immediately  op- 
posite the  island  as  containing  110.40  acres. 
Tlie  patents  under  which  the  plaintiffs  claim 
described  the  lots  by  giving  the  numbers 
assigned  and  the  acreage  accredited  to  them 
on  Uie  plat,  and  then  saying,  "according  to 
the  official  plat  of  the  survey  of  the  said 
land  returned  to  the  Qeneral  Land  Office 
by  the  Surveyor  GeneraL**  The  trial  court 
concluded  that  the  island  remained  unsur- 
v^yed  public  land,  and  that  the  plaintiffs' 
lands  extended  only  to  the  river,  and  ren- 
dered Judgment  against  the  plaintiffs.  They 
appealed,  and  the  supreme  court  of  the 
state  held,  one  member  dissenting,  that 
the  patents  passed  the  title  not  only  to  the 
lots  as  shown  on  the  plat,  but  also  to  all 
islands  lying  between  them  and  the  thread 
of  the  stream.  The  judgment  was  accord- 
ingly reversed  and  a  new  trial  ordered  to 
determine  whether  the  plaintiffs  had  lost 
title  to  the  island  through  adverse  posses- 
sion. 14  Idaho,  598,  95  Pac  513.  Upon 
the  new  trial  judgment  was  given  for  the 
plaintiffs  and  the  defendant  appealed.  The 
supreme  court,  in  deference  to  our  inter- 
mediate decision  in  Scott  v.  Lattig,  227  U. 
a  229,  57  L.  ed.  490,  44  LJLA.(NJ3.)  107, 


33  Sup.  Ct  Rep.  242,  then  recalled  its  deci- 
sion upon  the  first  appeal,  reversed  the- 
Judgment  rendered  upcm  the  second  trial, 
and  remanded  the  cause  with  a  direction 
to  dismiss  it.  25  Idaho,  1,  136  Pac.  608. 
The  plaintiffs  bring  the  case  here. 

While    the    inference    naturally    arising 
from  the  silence  of  the  field  notes  and  plat 
is  that  the  island  was  not  there  at  the  time 
of  the  survey,  or,  if  there,  was  a  mere  sand^ 
bar  or  of  inconsiderable  area  and  value,  2^ 
what  is  shown  and^conceded  respecting  its* 
stable  formation,  elevation,  size,  and  ap- 
pearance, completely  refutes  this  inference, 
and  demonstrates  that  the  island  was  in 
its  present  condition  at  the  time  of  the 
survey  and  when   Idaho  became  a  state, 
which  was  twenty-two  years  later. 

Thus  the  facts  bearing  on  the  status  of 
the  island  and  the  operation  of  the  patents 
are  essentially  the  same  as  in  Scott  ▼• 
Lattig;  and,  in  view  of  what  was  there 
held,  it  suffices  to  say:  The  error  of  the 
surveyor  in  failing  to  extend  the  survey 
over  the  island  did  not  make  it  any  the 
less  a  part  of  the  public  domain.  It  was 
fast,  dry  land,  and  neither  a  part  of  the 
bed  of  the  river  nor  land  under  water,  and 
therefore  did  not  pass  to  the  state  of  Idaho 
on  her  admission  into  the  Union,  but  r^ 
mained  public  land  as  before  The  descrip- 
tive terms  in  the  patents  embraced  the  lots 
abutting  on  the  river,  as  shown  on  the  plat, 
but  not  this  island  lying  between  the  lots 
and  the  thread  of  the  stream.  Chapman  4 
D.  Lumber  Co.  v.  St.  Francis  Levee  Disi. 
232  U.  S.  186,  58  L.  ed.  564,  84  Sup.  Ct 
Rep.  297;  Gauthier  v.  Morrison,  232  U.  8. 
452,  58  L.  ed.  680,  34  Sup.  Ct  Rep.  384; 
Producers  Oil  Co.  ▼.  Hansen,  238  U.  S.  325, 
59  L.  ed.  1330,  35  Sup.  Ct  Rep.  755.  The 
claim  that  the  island  passed  under  the  pat- 
ents is  therefore  ill-founded.  The  case  of 
Whitakcr  v.  MoBride,  197  U.  &  510,  49  L. 
ed.  857,  25  Sup.  Ct  Rep.  530,  upon  which 
the  plaintiffs  rely,  is  distinguishable  In 
that  what  was  there  claimed  to  be  an  In- 
land contained  only  22  acres  and  was  not 
shown  to  be  of  stable  formation,  and  the 
Land  Department  had  repeatedly  refused  to 
treat  it  as  public  land. 

It  is  contended  that  the  decision  upon  the 
first  appeal  became  the  law  of  the  case,  and 
that  by  recalling  that  decision  when  con- 
sidering the  second  appeal  the  court  in- 
fringed upon  the  due  process  of  law  clause 
of  the  14th  Amendment  The  contention 
must  fail.  There  is  nothing  in  that  or  any 
other  clause  of  the  14th  Amendment  which 
prevents  a  state  from  permitting  an  appel- 
late court  to  alter  or  correct  its  interlocu- 
tory decision  upon  a  first  appeal  when  thej 
same  ease,  with  the  same^parties,  comes* 
before  It  again;  and  whether  this  is  per- 
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mitted  is  a  question  of  local  law,  upon 
which  the  decision  of  the  highest  court  of 
the  state  is  controlling  here.  King  ▼•  West 
Virginia,  216  U.  S.  92,  100,  54  L.  ed.  396, 
401,  30  Sup.  Ct  Rep.  226;  John  ▼.  Panllin, 
231  U.  &  583,  58  L.  ed.  381,  34  Sup.  Ct 
Bep.  178. 

It  also  is  contended  that,  under  the  due 
process  of  law  clause  of  such  Amendment, 
the  court  was  not  at  liberty,  upon  the  sec- 
ond appeal,  to  change  its  first  decision,  be- 
cause, after  the  case  was  remanded  for  a 
new  trial,  the  defendant  acquiesced  in  that 
decision  bj  an  amendment  to  his  answer 
-completely  eliminating  from  the  case  all 
•controversy  respecting  the  status  of  the 
island  and  the  operation  of  the  patents. 
TThis  contention  is  without  any  real  basis 
In  the  record.  The  original  answer  is  not 
hetore  us,  but  the  amended  one  is,  and  it, 
in  addition  to  otherwise  traversing  the 
plaintiffs'  allegation  of  ownership,  express- 
ly denies  that  they  or  either  of  them  "have 
■mnj  right,  title,  or  interest  whatever  in  any 
portion"  of  the  island.  And  examining  the 
-evidence  taken  on  the  second  trial  we  find 
that  the  defendant  was  then  still  insisting 
^that  the  island  was  public,  and  not  private, 
land.  It  is  idle,  therefore,  to  claim  that 
ihe  point  involved  in  the  first  decision  was 
•completely  eliminated  from  the  case  between 
the  two  appeals.  Whether,  if  the  record 
were  otherwise,  it  could  be  said  that  there 
was  an  abuse  of  due  process^  need  not  be 
•Mosidered. 

Judgment  affirmed. 


an  u.  8. 648) 

CHICAGO,   ROCK   ISLAND,   ft  PACIFIC 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

LIZZIE  L.  WRIGHT  and  Henry  C.  Berge, 
Administrators,  etc 

OoiocEBOX  ^=»27— Emplotebs'  Liability 
—When  £mplot£  is  Engaged  in  **In- 

TBBSTATE   COMllEBCB.'' 

1.  An  employee  of  an  interstate  carrier, 
injured  in  a  collision  while  taking  a  road 
engine  from  a  point  in  one  state  to  a  re- 
pair shop  in  another  state,  was  employed 
at  the  tune  in  interstate  commerce,  within 
the  meaning  of  the  Federal  employers'  Usp 
bility  act  of  April  22,  3908  (35  Stat,  at  L. 
«5,  chap.  149,  Comp.  Stat.  1913,  §  8657), 
although  tiie  train  order  under  which  he 
was  then  proceeding  directed  that  his  en- 
gine be  run  "extra"  between  two  named 
points,  both  of  which  are  in  the  same  state. 

[Bd.  Note.—* For  other  cases,  see  Commeroa^ 
Cent.  Dls.  i  25;    Dec.  Dig.  ^=^27. 

For  other  deflnitiont,  see  words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

Appbai.  and  Bbbob  ^=>1083  —  Hab&qless 
Ebbob— SunHiTTiNG  Casb  UN  deb  Wbono 
Statute. 

2.  Error  in  submitting  a  case  to  the 
jury,   as   if  the  state  employers'*  liability 


act  rather  than  the  Federal  employers'  liar 
biUty  act  of  AprU  22,  1908  (35  SUt.  at 
L.  65,  chap.  149,  Comp.  Stat  1913,  §  8657), 
were  controlling,  does  not  require  the  re- 
versal of  a  judgment  in  favor  of  plaintiff, 
where,  on  the  only  material  point  on  which 
the  two  acts  differ,  the  state  act  is  more 
favorable  to  the  employer  than  is  the  act 
of  Congress. 

[fid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  4063-4062 ;    Deo.  Die  ^=31033.] 

Masteb  and  Sebvant  ^=»137  —  Employ- 
BBS'  Liability— Negligence— Rules. 
3.  The  running  of  a  switching  engine  on 
the  main  track  through  a  deep  and  curved 
cut  within  the  yard  limits  at  such  a  rate 
of  speed  as  to  endanger  the  safety  of  an 
^'extra"  which  the  switching  crew  knows 
may  be  coming  through  the  cut  on  the  same 
track  is  actionable  negligence  under  the 
Federal  employers'  liability  act  of  April 
22,  1908  (35  Stat,  at  L.  65,  chap.  149,  Comp. 
Stat.  1913,  §  8657),  whether  permitted  by 
the  railway  company's  rules  or  not,  and 
renders  the  railway  company  responsible 
for  the  killinfr  of  the  engineer  of  the  extra 
in  the  resulting  collision. 

CBkL  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §S  269,  270^  273,  27i,  SH.  278: 
Dec  Dig.  ^=»137.] 

[No.  167.] 

Argued  November  30,  1915.     Decided  Jan* 
uary  10,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Lancaster  County,  in  that  state, 
in  favor  of  plaintifFs  in  a  personal-injury 
action.     Affirmed. 

See  same  case  below,  94  Neb.  317,  143 
N.  W.  220;  on  rehearing,  96  Neb.  87,  146 
N.  W.  1024. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  P.  Holmes  and  Paul  E. 
Walker  for  plaintiff  in  error. 

Messrs.  George  W.  Berge  and  Halleck 
F.  Rose  for  defendants  in  error.  « 

*  Mr.  Justice  Van  Devanter  delivered  the* 
opinion  of  the  court: 

This  was  an  action  against  a  railroad 
company  by  personal  representatives  to  re- 
cover for  the  death  of  their  intestate,  an 
employee  of  the  company,  resulting  from 
a  collision  of  two  locomotives  on  the  com- 
pany's railroad  at  Lincoln,  Nebraska.  One 
of  the  locomotives  was  a  switch  engine  re- 
turning to  the  city  from  an  adjacent  trans- 
fer track,  and  the  other  a  road  engine  on 
the  way  to  a  distant  repair  shop.  The  for- 
mer was  in  charge  of  a  switching  crew, 
and  the  latter  of  an  engine  crew  in  which 
the  intestate  was  the  engineer.  At  the 
place  of  the  collision  the  track  is  in  a  deep 
and  curved  cut  which  shortens  the  view 
along  the  track.  The  causal  negligence:  set 
up  in  the  petition  included  allegations  that 
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the  defendant  negligently  failed  to  provide 
a  suitable  rule  regulating  the  speed  and 
movement  of  switch  engines  through  the 
eut;  that  the  switch  engine  was  being  run 
through  the  cut  at  a  negligent,  reckless,  and 
dangerous  rate  of  speed,  and  without  its 
engineer  having  it  under  control,  and  that 
when  the  employees  in  charge  of  it  came 
within  view  of  the  other  engine  they  negli- 
gently jumped  to  the  ground  without  re- 
versing their  engine  or  attempting  to  stop 
it,  notwithstanding  it  reasonably  and  safely 
could  have  been  stopped  in  time  to  prevent 
the  collision.  The  answer  denied  all  that 
was  alleged  in  the  petition,  and  charged  the 
intestate  with  gross  contributory  negli- 
gence and  an  assumption  of  the  risk.  The 
petition  described  the  road  engine  as  mov- 
ing from  one  point  to  another  in  Nebraska, 
and  said  nothing  about  interstate  conunerce, 
but  the  answer  alleged  that  this  engine  was 
being  taken  to  a  point  in  another  state,  and 
that  the  defendant  was  engaged  and  the 
intestate  was  employed  in  interstate  com- 
merce. At  the  trial  the  evidence  disclosed 
othat  the  defendant  was  operating  a  rail- 
groad  extending  through  Kansas,  Nebraska, 
*  Iowa,  and  other* states;  that  the  road  en- 
gine wa«  on  the  way  from  Phillipsburg, 
Kansas,  to  Council  Bluffs,  Iowa;  that  the 
train  order  under  which  the  intestate  was 
proceeding  at  the  time  read,  "Engine  1486 
will  run  extra  Fairbury  to  Albright,"  both 
points  being  in  Nebraska,  and  that  when 
Albright  was  reached  another  order  was  to 
be  given,  covering  the  remainder  of  the 
trip.  Notwithstanding  the  all^ation  in 
the  answer  and  this  evidence,  the  court  sub- 
mitted the  case  to  the  jury  as  if  it  were 
controlled  by  the  employers'  liability  act 
of  Nebraska,  and  not  by  the  act  of  Con- 
gress. The  plaintiff  had  a  verdict  and 
judgment,  and  the  latter  was  affirmed  by 
the  supreme  court  of  the  state.  94  Neb. 
317,  143  N.  W.  220,  96  Neb.  87,  146  N. 
W.  1024.  The  defendant  prosecutes  this 
writ  of  error. 

It  is  entirely  clear  that  taking  the  road 
engine  from  Phillipsburg,  Kansas,  to  Coxm- 
eil  Bluffs,  Iowa,  was  an  act  of  interstate 
commerce,  and  that  the  intestate,  while  par- 
ticipating in  that  act,  was  employed  in  such 
commerce.  That  the  engine  was  not  in 
commercial  use,  but  merely  on  the  way  to 
a  repair  shop,  is  immaterial.  It  was  being 
taken  from  one  state  to  another,  and  this 
was  the  true  test  of  whether  it  was  moving 
in  interstate  commerce.  See  North  Carolina 
R.  Co.  T.  Zachary,  232  U.  S.  248,  259,  58 
L.  ed.  591,  695,  34  Sup.  Ct  Rep.  305,  Ann. 
Cas.  1914C,  169.  The  courts  of  the  state 
rested  their  decision  to  the  contrary  upon 
the  train  order  under  which  the  intestate 
was  proceeding,  and  upon  the  deciiionB  in 


Chicago  k  N.  W.  R.  Co.  v.  United  States, 
21  L.R.A.(N.S.)  690,  03  C.  C.  A,  460,  168 
Fed.  236,  and  United  States  v.  Rio  Grande 
Western  R.  Co.  98  C.  C.  A.  293,  174  Fed. 
399.  In  this  they  misconceived  the  meaning 
of  the  train  order  and  the  effect  of  the  de- 
cisions cited.  The  order  was  given  by  a 
division  train  despatcher,  and  meant  that 
between  the  points  named  therein  the  en- 
gine would  have  the  status  of  an  extra 
train,  and  not  that  it  was  going  merely 
from  one  of  those  points  to  the  other.  The 
cases  cited  arose  under  the  safety  appliance  ^ 
acts  of  Congress,  and  what  was  decided  was  lo 
that  those  acts  were  no4* intended  to  penal-* 
ize  a  carrier  for  hauling  to  an  adjacent 
and  convenient  place  of  repair  a  car  with 
defective  appliances,  when  the  sole  pur- 
pose of  the  movement  was  to  have  the  de- 
fect corrected,  and  the  car  was  hauled  alone, 
and  not  in  connection  with  other  cars  in 
conunercial  use.  It  was  not  held  or  sug- 
gested that  such  a  hauling  from  one  state 
to  another  was  not  a  movement  in  inter- 
state commerce,  but  only  that  it  was  not 
penalized  by  those  acts. 

As  the  injuries  resulting  in  the  intes- 
tate's death  were  sustained  while  the  com- 
pany was  engaged,  and  while  he  was  em- 
ployed by  it,  in  interstate  conmierce,  the 
company's  responsibility  was  governed  by 
the  employers'  liability  act  of  Congress, 
chap.  149,  35  Stat,  at  L.  66,  chap.  143,  36 
Stat,  at  L.  291,  Conip.  Stat.  1913,  {  8662; 
and  as  that  act  is  exclusive  and  supersedes 
state  laws  upon  the  subject,  it  was  error 
to  submit  the  case  to  the  jury  as  if  the 
state  act  were  controlling.  Wabash  R.  Co. 
V  Hayes,  234  U.  8.  86,  89,  58  L.  ed.  1226, 
1230,  34  Sup.  Ct.  Rep.  729,  6  N.  C.  a  A. 
224,  and  cases  cited. 

But  error  affords  no  groxmd  for  reversal 
where  it  is  not  prejudicial,  and  here  it  ia 
plain  that  the  company  was  not  prejudiced. 
While  there  are  several  differences  between 
the  state  act  and  the  act  of  Congress,  the 
only  difference  having  a  present  bearing  is 
one  relating  to  contributory  negligence. 
The  state  act  declares  that  in  cases  where 
the  employee's  negligence  is  slight  and 
that  of  the  employer  is  gross  in  compari- 
son, the  former's  negligence  shall  not  bar 
a  recovery,  but  shall  operate  to  diminish 
the  damages  proportionally.  In  other  casea 
contributory  negligence  remains  a  bar  as  at 
common  law.  Comp.  Stat.  1907,  §  2803b; 
Cobbey's  Anno.  Stat.  1911,  §  10,592.  The 
act  of  Congress,  on  the  other  hand,  declares 
that  the  employee's  negligence  shall  not  bar 
a  recovery  in  any  case,  but  shall  operate 
to  diminish  the  damages  proportionally  in 
all  casesy  save  those  of  a  designated  class, 
of  which  this  is  not  one.  Thus,  it  will  be 
seen  that  the  state  act  is  more  favorable  t» 
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Stfae  emplojer  than  is  the  act  of  CongreBS. 
The  inBtructions  to  the  jury  followed  the 
*  ftati^act,  and  consequently  were  more  favor- 
able to  the  company  than  thej  would  hare 
been  had  they  followed  the  act  of  Congress. 
To  illustrate:  under  the  instructions  given, 
a  fbiding  that  the  intestate's  injuries  were 
caused  by  concurring  negligence  of  the  com- 
pany and  himself,  and  that  his  negligence 
was  more  than  slight  and  the  company's 
less  than  gross,  must  have  resulted  in  a  ver- 
dict for  the  company,  while,  imder  instruc- 
tions following  the  act  of  Congress,  such  a 
fbiding  must  have  resulted  in  a  verdict  for 
the  plaintiffs,  with  the  damages  proportion- 
ally diminished.  Of  course,  no  prejudice 
could  have  resulted  to  the  company  from 
the  instructions  being  more  favorable  to  it 
than  they  should  have  been  under  the  con- 
trolling law. 

The  company  requested  a  directed  verdict 
in  its  favor  on  the  ground  that  there  was 
no  evidence  of  any  negligence  whereon  it 
could  be  held  responsible  for  the  intestate's 
death,  but  the  request  was  denied,  and  the 
supreme  court  of  the  state  sustained  the  rul- 
ing. In  this  it  is  contended  that  the 
company  was  denied  a  Federal  right;  that 
is,  the  right  to  be  shielded  from  responsi- 
bility under  the  act  of  Congress  when  an 
essential  element  of  such  responsibility  is 
entirely  wanting.  See  St.  Louis,  I.  M.  k  S. 
R.  Co.  ▼.  McWhirter,  229  U.  S.  206,  275, 
277,  67  L.  ed.  1179,  1185,  1186,  33  Sup.  Ct 
Rep.  858;  Seaboard  Air  Line  R.  Co.  ▼. 
PadgeU,  236  U.  S.  668,  673,  69  L.  ed.  777, 
781,  36  Sup.  Ct.  Rep.  481.  The  collision 
was  on  the  main  track  and  within  the  outer 
portion  of  the  yard  limits  at  Lincoln.  At 
that  point  the  track  was  in  a  deep  and 
curved  cut  which  made  the  view  along  the 
track  from  an  engine  passing  in  either  di- 
rection comparatively  short.  The  intestate 
was  proceeding  to  a  distant  point  under 
an  order  which  gave  his  engine  the  status 
of  an  extra  train,  and  the  switching  crew 
were  returning  to  the  city  with  their  engine 
after  completing  some  switching  work  at 
an  adjacent  transfer  track.  The  switching 
crew  knew  the  extra  was  in  the  yard  and 
that  they  might  meet  it  while  going  through 
the  cut,  for  the  engineer  in  that  crew  testi- 
Sfled: 

10 

^      Q.  What  did  he  [the^flreman]  say? 

A.  He  says:  "Here  they  are,"  or  ''there 
they  are,"  or  something  like  that. 

Q.  You  knew  who  "they"  was,  what 
they"  referred  to,  you  knew  it  was  this 
SKtra? 

A.  I  thought  it  was. 

Q.  Yes,  yon  was  expecting  it? 

A.  I  was  axpeeting  it  In  a  way.    Yes» 


I  was  told  to  look  out  for  it,  which  we 
were  doing. 

Q.  You  knew  it  was  likely  to  come 
around  that  curve? 

A.  Yes,  sir. 

And  yet  the  switching  crew  were  proceed- 
ing through  the  cut  at  so  high  a  speed  that 
they  were  unable  to  stop  their  engine  and 
avoid  a  collision  notwithstanding  the  extra 
was  420  feet  away  when  it  came  within 
view  and  was  brought  practically  to  a  stop 
within  50  feet.  Among  the  company's  rules 
were  the  following:  "All  except  first-class 
trains  will  approach,  enter,  and  pass 
through  the  following  named  yards  [among 
them  being  the  yard  at  Lincoln]  under  full 
control,  expecting  to  find  the  main  track 
occupied  or  obstructed."  "Yard  limits  will 
be  indicated  by  yard-limit  boards.  Within 
these  yard  limits  engines  may  occupy  main 
tracks,  protecting  themselves  against  over- 
due trains.  Extra  trains  must  protect 
themselves  within  yard  limits."  The  in- 
testate's engine  was  neither  a  first-class  nor 
an  overdue  train,  but,  as  before  stated, 
had  the  status  of  an  extra  train.  The  com- 
pany took  the  position  that  the  rules  placed 
upon  the  intestate  the  entire  burden  of 
taking  the  requisite  precautions  to  avoid 
a  collision  with  the  switch  engine  at  any 
place  within  the  yard  limits,  whether  in 
the  cut  or  elsewhere,  and  therefore  that  no 
negligence  could  be  imputed  to  the  company 
or  the  switching  crew  in  respect  of  the 
speed  or  control  of  the  switch  engine.  This 
position  was  pointedly  illustrated  by  the 
foreman  of  the  switching  crew,  who  testi- 
fied: 

Q.  But  you  went  on  the  theory  and  as- 
sumed that  everything  had  to  get  out  of 
the  way  for  you  except  this  passenger  [a 
first-class  train  soon  to  pass  through  the 
cut]? 

A.  Yes,  sir. 

Q.  Although  you  knew  the  extra  was  In 
the  yards? 

A.  Yes,  sir.  2 

Q.  And  you  claim  it  under  that  mist  • 
*A  Yes,  sir.    .    .    . 

Q.  You  ought  to  run  nndar  oontrol, 
though,  in  the  yard  limits? 

A.  Why,  I  don't  see  why? 

Q.  How? 

A.  Other  trains  are  supposed  to  look  out 
for  us.    .    .    . 

Q.  What  is  the  rule  about  switch  en- 
gines running  under  eontrol  in  the  yard 
limits? 

A.  There  Is  not  any. 

Q.  How? 

A.  There  is  no  mis. 

And  that  position  wm  alto  llhulnted  bgr 


Digitized  by 


Google 


188 


86  SUPREME  OOUBT  REPORTER. 


Oct.  Tsbm, 


the  diTision  train  master,  who  gtated  that 
"switch  engines  had  the  right  over  all  ex- 
cept first-class  trains  in  the  yards,  and 
other  trains  would  have  to  look  out  for 
them,"  and  further  testified: 

Q.  When  you  say  you  examine  men  for 
switch  engines  do  you  use  these  rules  f 

A.  Yes,  and  the  time-tables. 

Q.  You  tell  switch  engine  men  that  they 
have  a  right  to  run  25  miles  an  hour  in  the 
yards  f 

A.  Yes,  sir. 

Q.  You  tell  them  tbatr 

A.  If  they  want  to.  I  don't  tell  them  any- 
thing about  running. 

Q.  How  is  thatT 

A.  I  don't  tell  them  anything  about  how 
fast  they  shall  run  or  how  slow. 

Q.  You  understand,  of  course,  that  they 
can  at  any  time  run  their  engines  negli- 
gently? 

A.  I  understand  that,  yes. 

Q.  You  don't  tell  them  to  be  careful  at 
all  when  you  instruct  your  switch  engine 
menf 

A.  I  tell  them  to  run  their  engines  ac- 
eording  to  the  rules. 

Q.  But  you  have  no  rules  respecting 
switch  enghiesT 

A.  No,  we  have  instructions  sometimes. 

Q.  Have  you  any  rules  respecting  switch 
engines  T 

A.  No,  sir.    .    •    . 

Q.  What  do  you  tell  your  switch  engine 
men  about  your  rules,  about  running  under 
control  in  yard  limits? 

A.  Don't  tell  them  anything,  not  in  re- 
gard to  running  under  control  in  the  yards. 

The  plaintiffs  took  the  position  that  the 
rules,  if  regarded  as  devolving  upon  one  in 
the  intestate's  situation  the  measure  of  re- 
sponsibility indicated,  and  permitting  the 
switching  crew  to  run  their  engine  through 
the  cut»  not  under  control,  but  at  high  speed, 
when  they  knew  that  they  might  meet  the 
other  engine,  were  unreasonable  in  that  re- 
spect. Whether  the  rules  were  thus  un- 
reasonable was  submitted  to  the  jury  as  a 
question  of*  fact  over  the  company's  objec- 
tion that  the  question  was  one  of  law  for 
the  court.  The  jury  found,  as  the  record 
plainly  shows,  that  the  rules  were  unreason- 
able, and  that  the  switch  engine  was  negli- 
gently run  at  greater  speed  than  was  rea- 
sonable in  the  circumstances.  Dealing  with 
these  subjects,  the  supreme  court  of  the 
state  said  (96  Neb.  87,  146  N.  W.  1024) : 
'The  decedent  was  running  his  engine  un- 
der full  control,  within  the  meaning  of  the 
rule  of  the  company.  There  was  no  express 
rule  as  to  the  speed  allowed  to  the  switch 
engine.  Of  course,  the  law  requires  that 
•boh  engine  should  not  be  run  at  an  unrea- 


sonable rate  of  speed  under  the  circum- 
stances. The  engineer  of  the  switch  engine 
must  have  had  a  clear  view  of  the  approach- 
ing engine  for  at  least  420  feet,  and  it  was 
run  at  least  370  feet  of  this  distance  before 
the  collision  occurred.  It  could  have  been 
stopped  within  a  distance  of  60  feet  unless 
running  at  a  greater  speed  than  20  miles 
an  hour;  and,  knowing,  as  the  crew  of  the 
switch  engine  did,  that  No.  1486  [the  extra] 
was  in  the  yards,  to  rim  at  a  greater  speed 
than  20  miles  an  hour  in  such  a  locality  and 
under  such  circumstances  was  in  itself  n^- 
ligence.  In  such  a  case  the  court  might 
properly  have  told  the  jury  that  any  rule 
of  the  company  which  permitted  such  action 
was  unreasonable,  and  the  giving  of  an 
erroneous  instruction  as  to  the  reasonable- 
ness of  the  rules  would  be  without  preju- 
dice to  the  defendant." 

While  doubting  that  the  rules,  rightly  un- 
derstood, permitted  the  switching  crew  to 
proceed  at  a  speed  which  obviously  en- 
dangered the  safety  of  the  extra,  which  they 
knew  might  be  coming  through  the  cut  on 
the  same  track,  we  agree  that  if  this  was 
permitted  by  the  rules,  they  were  in  thai 
respect  unreasonable  and  void.  And  In 
either  case,  we  think  it  is  manifest  that 
there  was  ample  evidence  of  negligence 
whereon  the  company  could  be  held  respoii* 
sible  under  the  act  of  Congress. 

Judgment  affirmed. 


(2S9  U.  8.  6WV 
BRUCE  SHANES,  Plff.  In  Err^ 

V. 

DELAWARE,  LACKAWANNA,  &  WEST» 
ERN  RAILROAD  COMPANY. 

COMMEBCB  ^=»27  —  EMPLOYEBS*    LIABILITT 

—When  Servant  is  Enoaoed  iw  **Ik- 

terstatb  commebce." 

An  employee  in  a  machine  shop  oper-^ 
ated  by  a  railway  company  for  repairing- 
parts  of  locomotives  used  by  it  both  in 
interstate  and  intrastate  transportation  is* 
not  employed  in  interstate  commerce  with- 
in the  meaning  of  the  Federal  employers' 
liability  act  of  April  22,  1908  (35  Stat,  at- 
L.  65,  chap.  149,  Comp.  Stat  1913,  §  8657 )» 
while  engaged  in  taking  down  and  putting- 
into  a  new  location  in  such  shop  an  over- 
head countershaft  through  whicb  power  is- 
communicated  to  some  of  the  machinery 
used  in  repair  work. 

[Ed.    Note.— For   other    casesp    see   Commeroe. 
Cent.  Dig.  8  25;    Dec.  Dig.  ^=»27. 

For  other  definitions^  see  words  and  Phrases, 
First  and  Second  Series,  Interstate  Commeroe.] 

[No.  477.] 

Argued  November  30,  1915.     Decided  Jan- 
uary 10,  1916. 
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N  ERROR  to  the  Supreme  Court  of  th«- 
State  of  New  York  in  and  for  the  Com* 


»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  IndsKSs 
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tj  of  Sliiigs  in  that  state,  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals,  which  affirmed  a 
judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  revers- 
ing, with  a  direction  to  dismiss  tiie  com- 
plaint, a  judgment  of  the  trial  term  of  the 
Supreme  Court  in  favor  of  plaintiff  in  an 
aetion  under  the  Federal  employers'  lia- 
bility act.     Affirmed. 

See  same  case  below  in  Appellate  Divi- 
sion, 163  App.  Div.  565,  148  N.  Y.  Supp. 
1034;  in  Court  of  Appeals,  214  N.  Y.  413, 
108  N.  E.  644. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  A.  Shay,  Nash  Rock- 
wood,  and  L.  M.  McKelvey  for  plaintiff  in 
error. 

Messrs.  Alexander  Pope  Humphrey 
and  W.  S.  Jenney  for  defendant  in  error. 

Mr.  Justice  Van  Deranter  delivered  the 
opinion  of  the  court: 

Shanks  sued  the  railroad  company  for 
I.  damages  resulting  from  personal  injuries 
g  suffered  through  its  negligence  while  he  was 
•  in  its  employ,  and  rested  his  right  t©*recov- 
er  upon  the  employers'  liability  act  of  Con- 
gress. His  injuries  were  received  in  New 
Jersey,  and  his  action  was  brought  in  the 
supreme  court  of  New  York.  He  prevailed 
at  the  trial,  but  in  the  appellate  division 
the  judgment  was  reversed,  with  a  direc- 
tion that  his  complaint  be  dismissed  with- 
out prejudice  to  any  remedy  he  might  have 
under  the  law  of  New  Jersey,  and  this 
was  affirmed  by  the  court  of  appeals,  the 
ground  of  the  appellate  rulings  being  that 
at  the  time  of  the  injury  he  was  not  em- 
picked  in  interstate  commerce.  163  App. 
Div.  666,  148  N.  Y.  Supp.  1034;  214  N.  Y. 
413,  108  N.  E.  644.  To  obtain  a  review  of 
the  judgment  of  the  court  of  appeals  he 
sued  out  this  writ  of  error,  which  was 
directed  to  the  supreme  court  because  the 
record  was  then  in  its  possession.  See 
Atherton  v.  Fowler,  91  U.  S.  143,  23  L.  ed. 
266;  Wurts  v.  Hoagland,  105  U.  S.  701,  26 
L.  ed.  1109;  Sioux  Remedy  Co.  v.  Cope,  235 
U.  S.  197,  59  L.  ed.  193,  35  Sup.  Ct.  Rep.  57. 
In  so  far  as  its  words  are  material  here, 
the  employers'  liability  act  declares  that 
•every  common  carrier  by  railroad  while  en- 
gaging in  commerce  between  any  of  the 
several  states  •  .  •  shall  be  liable  in 
damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in  such 
commerce"  [35  Stat,  at  L.  65,  chap.  149, 
Comp.  Stat.  1913,  $  8657],  if  the  injury 
results  in  whole  or  in  part  from  the  negli- 
gence of  the  carrier  or  of  any  of  its  officers, 
agents,  or  employees.  Thus  it  is  essential 
to  a  right  of  recovery  under  the  act  not 
only  that  the  carrier  be  engaged  in  inter-' 


state  commerce  at  the  time  of  the  injury,, 
but  also  that  the  person  suffering  the  in- 
jury be  then  employed  by  the  carrier  in 
sudi  commerce.  And  so  it  results  where 
the  carrier  is  also  engaged  in  intrast-ate 
commerce,  or  in  what  is  not  commerce  at 
all,  that  one  who,  while  employed  therein 
by  the  carrier,  suffers  injury  through  its 
negligence,  or  that  of  some  of  its  officers, 
sgents,  or  employees,  must  look  for  redress 
to  the  laws  of  the  state  wherein  the  injury 
occurs,  save  where  it  results  from  the  viola- 
tion of  some  Federal  statute,  such  as  the^^ 
safety  appliance  acts.  lOr 

*The  facts  in  the  present  case  are  these: » 
Thif  railroad  company  was  engaged  in  both 
interstate  and  intrastate  transportation, 
and  was  conducting  an  extensive  machine 
shop  for  repairing  parts  of  locomotives  used 
in  such  transportation.  While  employed  in 
this  shop.  Shanks  was  injured  through  the 
negligence  of  the  company.  Usually  his 
work  consisted  in  repairing  certain  parts  of 
locomotives,  but  on  the  day  of  the  injury 
he  was  engaged  solely  in  taking  down  and 
putting  into  a  new  location  an  overhead 
countershaft — a  heavy  shop  fixture-* 
through  which  power  was  communicated  to- 
some  of  the  machinery  used  in  the  repair 
work. 

The  question  for  decision  Is,  Was  Shanka 
at  the  time  of  the  injury  employed  in  inter- 
state commerce  within  the  meaning  of  the 
employers'  liability  actf  What  his  em- 
ployment was  on  other  occasions  is  im- 
material, for,  as  before  indicated,  the  act 
refers  to  the  service  being  rendered  when 
the  injury  was  suffered. 

Having  in  mind  the  nature  and  usual 
course  of  the  business  to  which  the  act  re- 
lates and  the  evident  purpose  of  Congress 
in  adopting  the  act,  we  think  it  speaks  of 
interstate  commerce,  not  in  a  technical 
legal  sense,  but  in  a  practical  one  better 
suited  to  the  occasion  (see  Swift  &  Co.  v. 
United  States,  196  U.  S.  375,  398.  49  L.  ed. 
618,  525,  26  Sup.  CL  Rep.  276),  and  that 
the  true  test  of  employment  in  such  com- 
merce in  the  sense  intended  is.  Was  the 
employee,  at  the  time  of  the  injury,  engaged 
in  interstate  transportation,  or  in -work  so 
closely  related  to  it  as  to  be  practically  a 
part  of  itT 

Applying  this  test,  we  have  held  that  the 
requisite  employment  in  ]n:^'rstate  com- 
merce exists  where  a  car  repairer  is  re- 
placing a  drawbar  in  a  car  then  in  use  in 
such  commerce  (Second  Employers'  Lia- 
bility Cases  [Wakh  v.  New  York,  N.  H.  & 
H.  R.  Co.]  223  U.  S.  1,  56  L.  ed.  327,  3a* 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N. 
C.  C.  A.  875) ;  where  a  fireman  is  walking 
ahead  of  and  piloting  through  several 
switches   a   locomotive   which  is  to  be  at- 
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atached  to  an  interstate  train  and  to  assist 
S  in  moving  the  same  up  a  grade  (Norfolk  ft 

•  W.  R.  Co.  T.  Eame8V229  U.  S.  114,  67  L. 
ed.  1096,  33  Sup.  Ct.  Rep.  654,  Ann.  Cas. 
1914Cy  172),  where  a  workman  about  to  re- 
pair a  bridge  regularly  used  in  interstate 
transportation  is  carrying  from  a  tool  car  to 
the  bridge  a  sack  of  bolts  needed  in  his  work 
(Pedersen  y.  Delaware,  L.  ft  W.  R.  Co.  229 
U.  S.  146,  57  L.  ed.  1125,  33  Sup.  Ct.  Rep. 
648,  Ann.  Cas.  1914C,  153, 3  N.  C.  C.  A.  779) ; 
where  a  clerk  is  on  his  way  through  a  rail- 
road yard  to  meet  an  inbound  interstate 
freight  train  and  to  mark  the  cars  so  the 
switching  crew  will  know  what  to  do  with 
them  when  breaking  up  the  train  (St.  Louis, 
8.  F.  ft  T.  R.  Co.  Y.  Scale,  229  U.  S.  156,  67 
L.  ed.  1129,  33  Sup.  Ct.  Rep.  651,  Ann.  Cas. 
1914C,  166) ;  where  a  fireman,  having  pre- 
pared his  engine  for  a  trip  in  interstate 
commerce,  and  being  about  to  start  on  his 
run,  is  walking  across  adjacent  tracks  on 
an  errand  consistent  with  his  duties 
(North  Carolina  R.  Co.  y.  Zachary,  232  U. 
S.  248,  68  L.  ed.  691,  34  Sup.  Ct.  Rep.  305, 
Ann.  Cas.  1914C,  169) ;  and  where  a  brake- 
man  on  a  train  carrying  several  cars  of 
interstate  and  two  of  intrastate  freight  is 
assisting  in  securely  placing  the  latter  on 
a  side  track  at  an  intermediate  station  to 
the  end  that  they  may  not  run  back  on  the 
main  track,  and  that  the  train  may  proceed 
on  its  journey  with  the  interstate  freight 

(New  York  C.  ft  H.  R.  R.  Co.  v.  Carr,  238 
U.  S.  260,  59  L.  ed.  1298,  36  Sup.  Ct  Rep. 
780). 

Without  departing  from  this  test,  we  also 
have  held  that  the  requisite  employment  in 
interstate  commerce  does  not  exist  where  a 
member  of  a  switching  crew,  whose  general 
work  extends  to  both  interstate  and  intra^ 
state  traffic.  Is  engaged  in  hauling  a  train 
or  drag  of  cars,  all  loaded  with  intrastate 
freight,  from  one  part  of  a  city  to  another 
(Illinois  C.  R.  Co.  y.  Behrens,  233  U.  S. 
473,  68  L.  ed.  1061,  34  Sup.  Ct.  Rep.  646, 
Ann.  Cas.  1914G,  163),  and  where  an  em- 
ployee in  a  colliery  operated  by  a  railroad 
company  is  mining  coal  intended  to  be  used 
in  the  company's  locomotives  moving  in 
interstate  commerce  (Delaware,  L.  ft  W. 
R.  Co.  y.  Turkonis,  238  U.  S.  439,  69  L.  ed. 
1397,  36  Sup.  Ct.  Rep.  902).  In  neither 
Instance  could  the  service  indicated  be  said 
to  be  interstate  transportation,  or  so  close- 
ly related  to  it  as  to  be  practically  a  part 
of  it 
^  Coming  to  apply  the  test  to  the  ease  in 
2  hand,  it  is  plain  that  Shanks  was  not  em- 

•  ployed  in  interstate  •transportation,  or  in 
repairing  or  keeping  In  usable  condition  a 
roadbed,  bridge,  engine,  car»  or  other 
instrument  then  In  use  In  such  transporta- 
tion.   What  he  was  doing  was  altering  the 


location  of  a  fixture  in  a  machine  shop. 
The  connection  between  the  fixture  and 
interstate  transportation  was  remote  at 
best,  for  the  only  function  of  the  fixture 
was  to  conmiunicate  power  to  machinery 
used  in  repairing  parts  of  engines  some  of 
which  were  used  in  such  transportation. 
This,  we  think,  demonstrates  that  the  work 
in  which  Shanks  was  engaged,  like  that  of 
the  coal  miner  in  the  Yurkonis  case,  was 
too  remote  from  interstate  transportation 
to  be  practically  a  part  of  it,  and  therefore 
that  he  was  not  employed  in  interstate  com* 
merce  within  the  meaning  of  the  employersf 
liability  act 
Judgment  affirmed. 


(289  U.  8.  610) 

SEVEN  CASES  (More  or  Less),  Each  Con- 
taining Twelve  Bottles  of  Eckman's  Al- 
terative,   Eckman    Manufacturing    Com- 
pany, Owner,  Plff.  in  Err., 
y. 
UNITED  STATES  OF  AMERICA.  (No.  60.) 


SIX   CASES   (More  or  Less),   Each   Con- 
taining Twelve  Bottles  of  Eckman's  Al- 
terative,   Eckman    Manufacturing    Com- 
pany, Owner,  PUT.  in  Err., 
y. 

UNITED  STATES  OF  AMERICA.  (No.  61.) 

Commerce    ^=»6  —  Misbranded  Dbuos  — 

POWEB      OF      CONOSESS    —    PbOHIBITINO 

False  Statements  as  to  CuBAXiyE  £«f- 

ISCTS. 

1.  Congress,  In  the  exercise  of  its  au- 
thoril^  over  interstate  eommerce,  could 
lawfuUy  amend  the  food  and  drugs  act  of 
June  30,  1906  (34  Stat  at  L.  768,  chap. 
3915),  §  8,  as  it  did  by  the  act  of  August 
23,  1912  (37  Stat,  at  L.  416,  chap.  352, 
Comp.  Stat  1913,  §  8724),  so  as  to  make 
contraband  of  interstate  commerce,  as  mis- 
branded,  drugs  which  bear  or  contain  in 
or  upon  packages  or  labels  false  and  fraud- 
ulent statements  as  to  eurative  •r  thera- 
peutic effect 

CBd.    Note— For   other   cases,    see    Gommeros^ 
Cent.  Dig.  §9  8,  6 ;   Dea  Dig.  es»6.] 

Dbugoists  ^=>2  —  Misbranding— State- 
ments IN  CiROULABS. 

2.  Circulars  contained  in  the  package 
are  comprehended  by  the  amendment  of 
August  23,  1912  (87  Stat  at  L.  416,  chap. 
352,  Comp.  Stat  1913,  $  8724),  to  the 
food  and  drugs  act  of  June  30,  1006  (34 
Stat  at  L.  768,  chap.  3915),  §  8,  declaring 
that  a  drug  shall  be  deemed  to  be  mis- 
branded  if  its  package  or  label  shall  bear 
or  contain  any  statement,  design,  or  de- 
vice regarding  the  curative  or  therapentie 
effect  of  the  drug  or  anv  of  the  ingredients 
or  substances  contained  therein,  which  la 
false  and  fraudulent 

[Bd.    Note.— For    other    cases,    see    DmgglstiL 
Gent  Dig.  i  1;    Dec.  Dig.  <8s»S.] 
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Constitutional  Law  ^=>29^— Indictment 
AND  Infobmation  «=s>5&— Dub  Pbocebs 
OF  Law  —  Indefinitenbss  of  Penal 
Statute. 

3.  There  is  no  such  uncertainty  in  the 
Amendment  by  the  act  of  August  23,  1912 
(37  Stat,  at  L.  416,  ehap.  352,  Comp.  SUt. 
1913,  §  8724),  to  the  food  and  drugs  act  of 
June  30,  1906  (34  Stat,  at  L.  7(i8,  chap. 
3915),  §  8,  making  contraband  of  interstate 
eonmierce,  as  misbranded,  drugs  which  bear 
or  contain  in  or  upon  packages  or  labels 
false  and  fraudulent  statements  as  to  cura- 
tiye  or  therapeutic  effect,  as  to  render  the 
amendatory  act  repugnant  to  U.  S.  Const., 
6th  Amend.,  as  operating  as  a  deprivation 
of  liberty  and  property  without  due  process 
of  law,  or  to  the  6th  Amendment^  as  not 
permitting  of  the  laying  of  a  definite 
charge. 

nsd.  Note.— For  other  cases,  see  Constitutional 
Law.   Cent    Dig.   9S   825-838.    840-846;    Dec.   Dig. 

r9296 ;    Indictment  and  Information,  Cent  Dig. 
176,  176;    Dec.  Dig.  «=»56.] 

Dbuggists  ^=»11— Sufficiency  of  Libel 
—Allegation  of  False  and  Fraudu- 
lent Statements  of  Thekapexjtio  Ef- 
fect. 

4.  The  falsity  and  fraudulent  char- 
acter of  the  statements  and  circulars  con- 
tained in  each  package  of  a  drug,  viz., 
Effective  as  a  preventative  for  pneumonia," 
and  "We  know  it  has  cured,"  and  that  it 
'^ill  eure  tuberculosis,"  is  sufficiently 
shown  in  libels  for  the  condemnation  of 
the  druga  as  misbranded,  in  violation  of 
the  food  and  drugs  act  of  June  30,  1906 
:(84  Stat  at  L.  768,  chap.  3915),  §  8,  as 
amended  by  the  act  of  August  23,  1912 
(37  Stat  at  L.  416,  ehap.  352,  Comp.  Stat 
1913,  f  8724),  where  it  is  alleged  that 
such  statements  were  false  and  fraudulent, 
and  with  respect  to  tuberculosis  it  was 
ayerred  that  the  statement  was  that  the 
article  "has  cured,"  and  "will  cure,"  where- 
as, "in  truth  and  in  fact,"  it  will  "not  cure," 
and  there  is  no  "medicinal  substance  nor 
mixture  of  substances  known  at  present" 
which  can  be  relied  on  to  effect  a  cure. 

[Ed.  Note.— For  other  cases,  see  Druggists, 
Cent  Dig.  i  10;    Dec^  Dig.  ^s»ll.] 

[Nos.  50  and  61.] 

Argued  December  2,  1915.     Decided  Janu- 
ary  10,   1916. 

TWO  WRITS  OF  ERROR  to  the  District 
Court  of  the   United   States   for   the 
District  of  Nebraska  to  review  judgments 
condemning  drugs  as  misbranded.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Daniel  W.  Baker  and  Franda 
D,  Weaver  for  plaintiff  in  error. 

Assistant  Attorney  General  Underwood 
JJte  defendant  in  error. 

10 

*  *lfr.  JustJee  JLuglheB  delivered  the  opin- 
ion of  the  court: 

Libels  were  filed  by  the  United  States,  in 
December,  1912,  to  condemn  eertain  articles 
«f  drugs  (known  a«  "Eckman's  Alterative") 
as  misbranded  in  Tiolation  of  i  8  of  the 


food  and  drugs  act.  The  articles  had  been 
shipped  in  interstate  commerce,  from  Chi- 
cago to  Omaha,  and  remained  at  the  latter 
place  unsold  and  in  the  unbroken  original 
padcages.  The  two  cases  present  the  same 
questions,  the  libela  being  identical  save 
with  respect  to  quantities  and  the  persons 
in  possession.  In  each  case  demurrers  were 
filed  by  the  shipper,  the  Eckman  Manufac- 
turing Company,  which  challenged  both  the 
sufficiency  of  the  libels  under  the  applicable  ^ 
provision  of  the  statute  and  the  constita-g 
tionality  of  that  provision.*  The  demurrers* 
were  overruled,  and,  the  Eckman  Company 
having  elected  to  stand  on  the  demurrers, 
judgments  of  condemnation  were  entered. 

Section  8  of  the  food  and  drugs  act,  a« 
amended  by  the  act  of  August  23,  1912, 
chap.  362,  37  Stat,  at  L.  416,  Comp.  Stat 
1913,  §  8724,  provides,  with  respect  to  the 
misbranding  of  drugs,  as  follows: 

"Sec.  8.  That  the  term  'misbranded,'  aa 
used  herein,  shall  apply  to  all  drugs  or 
articles  of  food  or  articles  which  enter  into 
the  composition  of  food,  the  package  or 
label  of  which  shall  bear  any  statement, 
design,  or  devioa  regarding  such  article,  or 
the  ingredients  or  substances  contained 
therein  which  shall  be  false  or  misleading 
in  any  particular,  and  to  any  food  or  drug 
product  which  is  falsely  branded  as  to  the 
state,  territory,  or  country  in  which  it  is 
manufactured  or  produced. 

"That  for  the  purposes  of  this  act  an 
article  shall  also  be  deemed  to  be  mis- 
branded.   In  case  of  drugs: 

•        ••••••• 

"Third.  If  its  package  or  label  shall  bear 
or  contain  any  statement,  design,  or  device 
regarding  the  curative  or  therapeutic  effect 
of  such  article  or  any  of  the  ingredients 
or  substances  contained  therein,  which  is 
false  and  fraudulent." 

The  amendment  of  1912  consisted  in  the 
addition  of  paragraph  "Third,"  which  is  the 
provision  here  involved. 

It  is  alleged  in  each  libel  that  every  one 
of  the  cases  of  drugs  sought  to  be  con- 
demned contained  twelve  bottles,  each  of 
which  was  labeled  as  follows: 

"Eckman's  Alterative,— contains  twelve 
per  cent  of  alcohol  by  weight,  or  fourteen 
per  cent  by  volume — used  as  a  solvent.  For 
all  throat  and  lung  diseases  including 
Bronchitis,  Bronchial  Catarrh,  Asthma, 
Hay  Fever,  Coughs  and  Colds,  and  Catarrh 
of  the  Stomach  and  Bowels,  and  Tuberculo- 
sis (Consumption)  •  •  .  Two  dollars  a 
bottle.  Prepared  only  by  Eckman  Mfg.  Co. 
Laboratory  Philadelphia,  Penna.,  U.  S.  A."  3 
*And  in  every  package,  containing  one  of* 
the  bottles,  there  was  contained  a  circular 
with  this  statement: 

Effective  aa  a  preventative  for  Pnen- 
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monia.**    '^e  know  it  has  cored  and  that 
it  has  and  will  cure  TuberculoslB." 

The  libel  charges  that  the  statement  "ef- 
fective as  a  preventative  for  pneumonia" 
is  "false,  fraudulent,  and  misleading  in  this, 
to  wit,  that  it  conveys  the  impression  to 
purchasers  that  said  article  of  drugs  can 
be  used  as  an  effective  preventative  for 
pneumonia,  whereas,  in  truth  and  in  fact, 
said  article  of  drugs  could  not  be  so  used;" 
and  that  the  statement,  "we  know  it  has 
cured"  and  that  it  "will  cure  tuberculosis" 
is  "false,  fraudulent,  and  misleading  in  this, 
to  wit,  that  it  conveys  the  impression  to 
purchasers  that  said  article  of  drugs  will 
cure  tuberculosis,  or  consumption,  whereas, 
in  truth  and  in  fact,  said  article  of  drugs 
would  not  cure  tuberculosis,  or  consump- 
tion, there  being  no  medicinal  substance  nor 
mixture  of  substances  known  at  present 
which  can  be  relied  upon  for  the  effective 
treatment  or  cure  of  tuberculosis,  or  con- 
sumption." 

The  principal  question  presented  on  this 
writ  of  error  is  with  respect  to  the  validity 
of  the  amendment  of  1912. 

So  far  as  it  is  objected  that  this  measure, 
though  relating  to  articles  transported  in 
interstate  commerce,  is  an  encroachment 
upon  the  reserved  powers  of  the  states,  the 
objection  is  not  to  be  distinguished  in  sub- 
stance from  that  which  was  overruled  in 
sustaining  the  white  slave  act,  36  Stat,  at 
L.  825,  chap.  395,  Comp.  Stat.  1913,  §  8812. 
Hoke  V.  United  States,  227  U.  S.  308,  57  L. 
ed.  623,  43  L.RJ^.(N.S.)  006,  33  Sup.  Ct 
Rep.  281,  Ann.  Cas.  1913E,  005.  There, 
after  stating  that  "if  the  facility  of  inter- 
state transportation"  can  be  denied  in  the 
case  of  lotteries,  obscene  literature,  dis- 
eased cattle  and  persons,  and  impure  food 
and  drugs,  the  like  facility  could  be  taken 
away  from  "the  systematic  enticement  of 
^  and  the  enslavement  in  prostitution  and  de- 
^bauchery  of  women,"  the  court  concluded 
«  with  the  reassertion  of^the  simple  principle 
that  Congress  is  not  to  be  denied  the  exer- 
cise of  its  constitutional  authority  over 
interstate  commerce,  and  its  power  to  adopt 
not  only  means  necessary  but  convenient  to 
its  exercise,  because  these  means  may  have 
the  quality  of  police  regulations.  Id.  pp. 
322,  323.  See  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  215,  29  L.  ed. 
158,  166,  1  Inters.  Com.  Rep.  382,  5  Sup. 
Ct.  Rep.  826;  Hipolite  Egg  Co.  v.  United 
States,  220  U.  S.  45,  57,  55  L.  ed.  364,  368, 
31  Sup.  Ct.  Rep.  364;  Lottery  Case  (Cham- 
pion y.  Ames)  188  U.  S.  321,  47  L.  ed. 
492,  23  Sup.  Ct.  Rep.  321,  13  Am.  Crim. 
Rep.  561. 

It  is  urged  that  the  amendment  of  1012 
does  not  embrace  circulars  contained  in  the 
package^  but  only  applies  to  those  state- 


ments which  appear  on  the  package  or  oa 
the  bottles  themselves;  that  is,  it  is  said 
that  the  word  "contain"  in  the  amendment 
must  have  the  same  meaning  in  the  case  of 
both  "package"  and  "label."  Reference  is 
made  to  the  original  provision  in  the  first 
sentence  of  i  8  with  respect  to  the  state- 
ments, ete.,  which  the  package  or  label 
shaU  "bear."  And  it  is  insisted  that  if  the 
amendment  of  1012  covers  statements  in 
circulars  which  are  contained  in  the  padc- 
age,  it  is  unconstitutional.  Such  state- 
ments, it  is  said,  are  not  so  related  to  tha 
commodity  as  to  form  part  of  the  commerce 
which  is  within  the  regulating  power  of 
Congress. 

But  it  appears  from  the  legislative  his- 
tory of  the  act  that  the  word  "contain* 
was  inserted  in  the  amendment  to  hit  pre- 
cisely the  case  of  circulars  or  printed  mat- 
ter placed  inside  the  package,  and  we  think 
that  is  the  fair  import  of  the  provision. 
Cong.  Rec.  62d  Cong.  2d  Sees.  vol.  48,  pari 
11,  page  11,322.  And  the  power  of  Congress 
manifestly  does  not  depend  upon  the  mere 
location  of  the  statement  accompanying  the 
article,  that  is,  upon  the  question  whether 
the  statement  is  on  or  tn  the  package  which 
is  transported  in  interstate  commerce.  The 
further  contention  that  Congress  may  nei 
deal  with  the  package  thus  transported  in 
the  sense  of  the  immediate  container  of  the 
article  as  it  is  intended  for  consumption 
is  met  by  McDermott  v.  Wisconsin,  228  U. 
S.  115,  67  L.  ed.  754,  47  LJLA.(N.S.)  084^^ 
33  Sup.  Ct  Rep.  431,  Ann.  Cas.  1015A,  30.  g 
There  the  •court  said:  "That  the  word* 
'package'  or  its  equivalent  expression,  as 
used  by  Congress  in  §§  7  and  8  in  defining 
what  shall  constitute  adulteration  and  what 
shall  constitute  misbranding  within  the 
meaning  of  the  act  [food  and  drugs  act]  clear- 
ly refers  to  the  immediate  container  of  the 
article  which  is  intended  for  consumption 
by  the  public,  there  can  be  no  question. 
.  •  .  limiting  the  requirements  of  the 
act  as  to  adulteration  and  misbranding 
simply  to  the  outside  wrapping  or  box  eon- 
taining  the  packages  intended  to  be  pur- 
chased by  the  consumer,  so  that  the  im- 
porter, 1^  removing  and  destroying  such 
covering,  could  prevent  the  operation  of  the 
law  on  the  imported  article  yet  unsold, 
would  render  the  act  nugatory  and  its  pro- 
visions wholly  inadequate  to  accomplish  the 
purposes  for  which  it  was  passed."  And, 
after  stating  that  the  requirements  of  the 
act,  thus  construed,  were  clearly  within 
the  power  of  Congress  over  the  facilities  of 
interstate  commerce,  the  court  added  that 
the  doctrine  of  original  packages  set  forth 
in  repeated  decisions,  which  protected  the 
importer  in  the  right  to  sell  the  imported 
goods,  was  not  "intended  to  limit  the  right 
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of  Congress,  now  asserted,  to  keep  the  chan- 
nels of  interstate  commerce  free  from  the 
carriage  of  injurious  or  fraudulently  brand- 
ed articles,  and  to  choose  appropriate  means 
to  that  end."    Id.  pp.  180,  181,  187. 

Referring  to  the  nature  of  the  state- 
ments whidi  are  within  the  purview  of  the 
amendment,  it  is  said  that  a  distinction 
should  be  talcen  between  articles  that  are 
illicit,  immoral,  or  harmful  and  those  which 
are  Intimate,  and  that  the  amendment 
goes  beyond  statements  dealing  with  iden- 
tity or  ingredients.  But  the  question  re- 
mains as  to  what  may  be  regarded  as 
'illicit,"  and  we  find  no  ground  for  saying 
that  Congress  may  not  condemn  the  inter- 
state transportation  of  swindling  prepara- 
I.  tions  designed  to  cheat  credulous  sufferers, 
2  and  make  such  preparations,  accompanied 
•  by  false  and  fraudulent  statements^*  illicit 
with  respect  to  interstate  commerce,  as  well 
as,  for  example,  lottery  tickets.  The  fact 
that  the  amendment  is  not  limited,  as  was 
the  original  statute,  to  statements  regard- 
ing identity  or  composition  (United  States 
T.  Johnson,  221  U.  S.  488,  66  L.  ed.  823,  31 
Snp.  Ct.  Rep.  627),  does  not  mark  a  con- 
stitutional distinction.  The  false  and 
fraudulent  statement  which  the  amendment 
describes  accompanies  the  article  in  the 
package,  and  thus  gives  to  the  article  its 
character  in  interstate  commerce. 

Finally,  the  statute  is  attacked  upon  the 
ground  that  it  enters  the  domain  of  specula- 
tion (American  School  v.  McAnnulty,  187 
U.  S.  94,  47  L.  ed.  90,  23  Sup.  CH:.  Rep.  83), 
and  by  virtue  of  consequent  uncertainty 
operates  as  a  deprivation  of  liberty  and 
property  without  due  process  of  law,  in 
violation  of  the  6th  Amendment  of  the  Con- 
stitution, and  does  not  permit  of  the  lay- 
ing of  a  definite  charge  as  required  by  the 
6th  Amendment.  We  think  that  this  ob- 
jection proceeds  upon  a  misconstruction  of 
the  provision.  Congress  deliberately  ex- 
cluded the  field  where  there  are  honest  dif- 
ferences of  opinion  between  schools  and 
practitioners.  Cong.  Rec  62d  Cong.  2d 
Sess.  vol.  48,  part  12,  Appx.  p.  675.  It 
was,  plainly,  to  leave  no  doubt  upon  this 
point  that  the  words  "false  and  fraudulent" 
were  used.  This  phrase  must  be  taken  with 
its  accepted  legal  meaning,  and  thus  it  must 
be  found  that  the  statement  contained  in 
the  package  was  put  there  to  accompany 
the  goods  with  actual  intent  to  deceive, — 
an  intent  which  may  be  derived  from  the 
facts  and  circumstances,  but  which  must 
be  established.  Id.  676.  That  false  and 
fraudulent  representations  may  be  made 
with  respect  to  the  curative  effect  of  sub- 
stances is  obvious.  It  is  said  that  the  owner 
has  the  right  to  give  his  views  regarding 
the  effect  of  his  drugs.  But  state  of  mind 
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is  itself  a  fact,  and  may  be  a  material  fact, 
and  false  and  fraudulent  representations 
may  be  made  about  it;  and  persons  who 
make  or  deal  in  substances  or  compositions  h 
'alleged  to  be  curative  are  in  a  position  to  • 
have  superior  knowledge,  and  may  be  held 
to  good  faith  in  their  statements.  Russell 
V.  Clark,  7  Cranch,  69,  92,  3  L.  ed.  271, 
279;  Durland  v.  United  States,  161  U.  S. 
806,  313,  40  L.  ed.  709,  711, 16  Sup.  Ct.  Rep. 
508;  Stebbins  v.  Eddy,  4  Mason,  414,  423, 
Fed.  Cas.  No.  33,342;  Eerier  Mfg.  Co.  ▼• 
Beeshore,  59  Fed.  672,  674;  Missouri  Drug 
Co.  V.  Wyman,  129  Fed.  623,  628;  McDon- 
ald V.  Smith,  139  Mich.  211,  102  N.  W. 
668;  Hedin  v.  Minneapolis  Medical  &  S. 
Institute,  62  Minn.  146,  149,  35  L.EJL.  417, 
54  Am.  St.  Rep.  628,  64  N.  W.  158;  Hickey 
V.  Morrell,  102  N.  Y.  454,  463,  55  Am.  Rep. 
824,  7  N.  E.  321;  Reg.  v.  GUes,  10  Cox,  C. 
C.  44,  Leigh  k  C.  C.  C.  602,  34  U  J.  Mag. 
Cas.  60,  11  Jut.  N.  S.  119,  11  L.  T.  N.  S. 
643,  13  Week.  Rep.  327;  Smith  t.  Land  k 
House  Property  Corp.  L.  R.  28  Ch.  Div.  7, 
15,  51  L.  T.  N.  S.  718,  49  J.  P.  182.  It  can- 
not be  said,  for  example,  that  one  who 
should  put  inert  matter  or  a  worthless  com- 
position in  the  channels  of  trade,  labeled 
or  described  in  an  accompanying  circular  as 
a  cure  for  disease,  when  he  knows  it  is  not» 
is  beyond  the  reach  of  the  lawmaking  power. 
Congress  recognized  that  there  was  a  wide 
field  in  which  assertions  as  to  curative  effect 
are  in  no  sense  honest  expressions  of  opin- 
ion, but  constitute  absolute  falsehoods,  and 
in  the  nature  of  the  case  can  be  deemed  to 
have  been  made  only  with  fraudulent  pur* 
pose.  The  amendment  of  1912  applies  to 
this  field  and  we  have  no  doubt  of  its 
validity. 

With  respect  to  the  sufficiency  of  the 
averments  of  the  libels,  it  is  enough  to  say 
that  these  averments  should  receive  a  sen- 
sible construction.  There  must  be  a  definite 
charge  of  the  statutory  offense,  but  we  are 
not  at  liberty  to  indulge  in  hypercriticism 
in  order  to  escape  the  plain  import  of  the 
words  used.  There  is  no  question  as  to  the 
adequacy  of  the  description  of  the  article, 
or  of  the  shipments,  or  of  tbe  packages.  It 
is  said  that  there  was  no  proper  statement 
of  the  contents  of  the  circular.  But  the 
libels  give  the  words  of  the  circular,  and 
we  think  that  the  allegations  were  sufficient 
to  show  the  manner  in  which  they  were 
used.  The  objection  that  it  was  not  al- 
leged that  the  statements  in  question  ap- 
peared on  the  original  packages  or  on  ^ 
tiie  bottles  themselves,  as  already  pointed  h 
out,  is  based  on  a  misconstruction  of  • 
the  statutory  provision.  The  remaining 
and  most  important  criticism  is  that 
the  libels  did  not  sufficiently  show  that 
the  statements  were  false  and  fraudulent* 
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But  it  was  alleged  that  they  were  false  and 
fraudulent,  and  with  respect  to  tuberculo- 
sis it  was  averred  that  the  statement  was 
that  the  article  "has  cured"  and  "will  cure," 
whereas  "in  truth  and  in  fact"  it  would 
''not  cure,"  and  that  there  was  no  "medi- 
cinal substance  nor  mixture  of  substances 
known  at  present"  which  could  be  relied 
upon  to  effect  a  cure.  We  think  that  this 
was  enough  to  apprise  those  interested  in 
the  goods  of  the  charge  which  they  must 
meet.  It  was,  in  substance,  a  charge  that, 
contrary  to  the  statute,  the  article  had  been 
made  the  subject  of  interstate  transporta- 
tion with  a  statement  contained  in  the  pack- 
age that  the  article  had  cured  and  would 
cure  tuberculosis,  and  that  this  statement 
was  contrary  to  the  fact,  and  was  made 
with  actual  intent  to  deceive. 
Judgments  affirmed. 

Mr.  Justice  McReynolds  took  no  part  in 
the  consideration  or  decision  of  these  cases. 


OF 


(239  U.  8.  620> 

COMMERCIAL    NATIONAL    BANK 
NEW  ORLEANS,  Appt^ 

T. 

CANAL-LOUISIANA  BANK  ft  TRUST 
COMPANY  and  Jonas  Hiller,  Trustee  of 
Estate  of  Dreuil  ft  Company,  et  ml..  Bank- 
rupts. 

Wabehousemen  ^=»17— Receipts— Pledge 
—Bona  Fide  Pubohasbb— **Indicia  of 
Ownership." 

1.  A  pledgee  of  bills  of  lading  for  cotton, 
who  permits  the  pledgeor  to  withdraw  such 
bills  of  lading  under  an  agreement  to  hold 
for  the  pledgee's  account,  and  thus  enables 
the  pledgeors  to  obtain  negotiable  ware- 
house receipts  which  they  pledge  to  a  bank 
•8  security  for  their  notes,  cannot  question 
the  title  of  the  latter,  having  clothed  the 
pledgeor  with  the  indicia  of  ownership, 
within  the  meaning  of  the  doctrine  estab- 
lished by  the  uniform  warehouse  receipts 
act  (La.  Acts  1908,  No.  221,  §§  40,  41,  47), 
that  if  the  owner  of  goods  permits  another 
to  have  possession  or  custody  of  negotiable 
warehouse  receipts  rimning  to  the  order 
of  the  latter  or  to  bearer,  it  is  a  represen- 
tation of  title  upon  which  bona  fide  nego- 
tiators for  value  are  entitled  to  rely,  de- 
spite breaches  of  trust  or  violations  of 
agreement  on  the  part  of  the  apparent 
owner. 

[Ed.   Note.— For  other  eases,   see  Warehouse- 
men. Cent.  Dig.  §  86 ;    Dec.  Dig.  ^=9l7.] 

Wabeiiousemen  <S=»2  —  Uniform  Wabe- 
U0U8B  Receipts  Act— Construction. 

2.  The  rule  of  construction  established 
by  the  uniform  warehouse  receipts  act  (La. 
Acts  1908,  No.  221,  §  67),  viz.,  "this  act 
shall  be  so  interpreted  and  construed  as  to 
effectuate  its  general  purpose  to  make  uni-, 
form  the  law  of  those  states  which  enact 
it,"  requires  that  the  cardinal  principle  of  { 
the  act,  which  is  to  give  effect  to  the  mer- 


cantile view  of  documents  of  title,  shall 
have  recognition  to  the  exclusion  of  any 
inconsistent  doctrine  which  may  have  pre- 
viously obtained  in  any  of  the  states  en- 
acting it. 

[Ed.  Note.— For  other  cases,  see  Warehouae- 
meu.  Cent.  Dig.  S  3 ;    Dec.  Dig.  ^s»2.] 

Warehousemen  ^=»17  —  Warehouse  Ba- 
ceifts— Pledge— Bona  Fide  Purchaser. 
3.  The  rights  of  a  pledgee  of  warehouse 
receipts  under  the  uniform  warehouse  re- 
ceipts act  (La.  Acts  1908,  Na  221,  §§  40, 
41,  47),  as  a  bona  fide  purchaser,  where  the 
pledgeors  had  been  clothed  with  apparent 
ownership  by  the  real  owner,  are  not  lost 
by  permitting  the  pledgeors  to  withdraw 
such  receipts  under  an  agreement  to  hold 
for  the  pledgee's  account,  where  this  did 
not  result  in  a  subsequent  negotiation  of 
them  to  a  purchaser  in  good  faith  for  value. 
[Bd.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  i  86 ;    Deo.  Dig.  ^s»17.] 

[No.  117.] 

Argued  December   8,   1915.     Decided  Jan- 
uary 10, 1916. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Eastern  Dis- 
trict of  Louisiana,  adverse  to  a  petition 
for  the  recovery  from  a  trustee  in  bank- 
ruptcy of  cotton  alleged  to  have  been  held 
by  the  bankrupts  for  the  account  of  the 
petitioner.  Reversed  and  remanded  with 
direction  to  enter  a  decree  in  favor  of  the 
appellant. 

Sec  same  case  below,  128  0.  C  A.  10, 
211  Fed.  337. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  T.  Merrick  for  appellant. 

Mr.  Henry  Mooney  for  appellees.  et 

ei 

*Mr.  Justice  Hughes  delivered  the  opin** 
ion  of  the  court: 

This  is  a  controversy  arising  in  a  bank- 
ruptcy proceeding.  The  Commercial  Nation- 
al Bank  of  New  Orleans  petitioned  the 
district  court  for  the  recovery  from  the  trus- 
tee in  bankruptcy  of  certain  bales  of  cotton 
alleged  to  have  been  held  by  the  bankrupts, 
Dreuil  k  Company,  for  the  account  of  the 
petitioner  under  trust  receipts.  The  Canal- 
Louisiana  Bank  &  Trust  Company  defended, 
presenting  its  reconventional  demand  based 
upon  a  claim  of  superior  title.  The  district 
court  entered  a  decree  in  favor  of  the 
Canal-Louisiana  Bank  k  Trust  Company 
(205  Fed.  568),  which  was  affirmed  by  the 
circuit  court  of  appeals.  128  C.  C.  A.  16, 
211  Fed.  337. 

The  controversy  arises  from  the  following 
transactions  which  were  had  prior  to  the 
bankruptcy.  On  December  9,  1912,  Dreuil  & 
Company,  holding  inland  bills  of  lading  for 
two  lots  of  cotton   (40  bales  and  60  bales 
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respectively),  pledged  the  bills  of  lading 
with  the  Canal-Louisiana  Bank  to  secure 
eertain  promissory  notes  for  moneys  ad- 
vanced. On  December  13,  1012,  the  bills  of 
lading  were  withdrawn  from  the  Canal- 
Louisiana  Bank  on  trust  receipts,  as  fol- 
lows: 

"Received  of  Canal  Bank  ft  Trust  Com- 
pany the  bills  of  lading  or  other  documents 
or  securities  as  enumerated  below,  held  by 
the  said  bank  as  collateral  pledged  to  se- 
cure advances  made  to  the  undersigned,  and 
in  consideration  thereof,  the  undersigned 
hereby  agrees  to  pay  over  to  the  said  bank 
or  its  assigns,  and  to  specifically  apply 
sgainst  the  very  same  advances  the  pro- 
ceeds of  the  sale  of  the  property  mentioned 
in  the  said  documents;  or  to  deliver  to  the 
said  bank  or  its  assignees  the  shipping 
documents  or  warehouse  receipts  represent- 
ing the  undermentioned  goods  within  one 
day  from  the  receipt  thereof,  this  delivery 
being  temporarily  made  the  undersigned 
00  for  convenience  only,  without  novation  of 
2  the  original  debt,  or  giving  the  under- 
*  signed  any  title  thereto,  except  as* trustee 
for  the  said  bank,  and  except  to  receive  the 
avails  thereof  or  the  documents  therefor  for 
account  of  the  said  bank." 

Dreuil  k  Company,  surrendering  the  bills 
of  lading  to  the  railroad  company,  obtained 
delivery  of  the  cotton  and  sent  it  to  a 
^pickery,"  where  the  lot  of  40  bales  was 
remade  into  60,  and  the  lot  of  60  bales  into 
00.  Dreuil  k  Company  then  storc.^  the 
cotton  with  a  warehouseman,  the  Planters' 
Press,  receiving  two  negotiable  warehouse 
receipts  which,  on  December  17,  1012,  they 
pledged  to  the  Commercial  Bank  as  se- 
curity for  their  notes.  On  December  20, 
1012,  and  December  28,  1012,  these  ware- 
house receipts,  respectively,  were  withdrawn 
by  Dreuil  k  Company  from  the  Commercial 
Bank  on  trust  receipts  similar  in  tenor  to 
those  which  had  been  given,  as  above  stated, 
to  the  Canal-Louisiana  Bank.  Dreuil  & 
Company  then  obtained  a  delivery  of  the 
eotton  from  the  Planters'  Press;  on  De- 
cember 31,  1012,  they  were  adjudicated 
bankrupts  and  temporary  receivers  were 
appointed.  It  appears  that  60  of  the  bales 
had  been  disposed  of,  but  the  remainder  of 
the  eotton,  which  had  been  sent  by  Dreuil 
ft  Company  to  a  steamer  for  shipment,  was 
recovered  by  the  receivers  and  placed  by 
them  in  the  Planters'  Press,  warehouse  re- 
eeipts  being  issued  therefor  which  passed 
into  the  possession  of  the  trustee.  Despite 
the  changes  mentioned,  and  re-markings 
(which  we  need  not  consider),  the  district 
eourt  found  the  identity  of  the  cotton  to 
be  established,  and  there  is  no  further 
controversy  upon  that  point.  Nor  is  it 
Mntrovertcd    that    the    Commercial  Bank 


was  a  purchaser  in  good  faith  for  value  of 
the  warehouse  receipts  negotiated  to  it. 

We  assume  that  under  the  jurisprudence 
of  Louisiana  the  transaction  between  Dreuil 
ft  Company  and  the  Canal-Louisiana  Bank 
(described  by  the  bank  as  a  pledge),  created 
rights  in  the  bank  in  the  nature  of  owner- ^ 
ship  for  the  purpose  of  securing  its  ad-g 
vances  (Rev.  Stat.  [La.] •8482;  Civil  Code,* 
arts.  3157,  3158,  3170,  3173;  Fidelity  ft  D. 
Co.  V.  Johnston,  117  La.  880,  880,  42  So. 
357;  act  04  of  1012  [uniform  bills  of  lading 
act],  §  32) ;  and  that  when  the  Canal- 
Louisiana  Bank  intrusted  the  bills  of  lading 
to  Dreuil  ft  Company  for  the  purposes  de- 
scribed in  the  trust  receipts,  given  to  that 
bank,  it  could  still  assert  its  title  as  against 
Dreuil  ft  Company  and  their  trustees  in 
bankruptcy.  See  Clark  v.  Iselin,  21  WalL 
360,  368,  22  L.  ed.  568,  571;  Re  £.  Rebou- 
lin  File  ft  Co.  165  Fed.  245;  Charavay  v. 
York  Silk  Mfg.  Co.  170  Fed.  810;  Re  Cattus, 

106  C.  C.  A.  171,  183  Fed.  733;  Century 
Throwing  Co.  v.  MuUer,  116  C.  C.  A.  614, 

107  Fed.  252;  Re  Dunlap  Csxpet  Co.  200 
Fed.  726;  Assets  Realization  Co.  v.  Sov- 
ereign Bank,  126  C.  C.  A.  662,  210  Fed.  156; 
Moors  V.  Kidder,  106  N.  Y.  32,  12  N.  E. 
838;  Drexel  v.  Pease,  133  N.  Y.  120,  30  N. 
E.  732;  Moors  v.  Wyman,  146  Mass.  60,  15 
N.  E.  104;  Moors  v.  Drury,  186  Mass«  424, 
71  N.  E.  810;  Hamilton  v.  Billington,  163 
Pa.  76,  43  Am.  St.  Rep.  780,  20  AtL  004; 
Williston,  Sales,  §  437.  No  question  is  pre- 
sented as  to  the  effect,  in  the  light  of  the 
uniform  bills  of  lading  act  passed  in  Louisi- 
ana in  1912  (act  04),  of  an  attempted 
negotiation  by  Dreuil  ft  Company  of  the 
bills  of  lading  contrary  to  the  terms  of  the 
trust  receipts.  See  Roland  M.  Baker  Co. 
V.  Brown,  214  Mass.  106,  203,  100  N.  E. 
1025.  The  bills  of  lading  were  not  negoti- 
ated; they  served  their  purpose,  being  sur* 
rendered  to  the  railroad  company  on  the 
delivery  of  the  goods  to  Dreuil  ft  Com- 
pany. The  transactions  with  the  "pickery^ 
are  not  material  to  the  question  to  be  de- 
cided. Dreuil  ft  Company  having  obtained 
possession  of  the  cotton,  as  was  contemplat- 
ed, placed  it  in  store  and  the  question  is  as 
to  the  effect  of  the  negotiation  of  the  ware- 
house receipts  to  the  Commercial  Bank. 

It  is  a  familiar  rule  that  one  who  has  no 
title  to  chattels  cannot  transfer  title  unless 
he  has  the  owner's  authority  or  the  owner 
is  estopped.  See  Civil  Code  (La.)  arts. 
2452,  3142,  3145,  3146.  It  follows  that,  in 
the  absence  of  circumstances  creating  an  S 
estoppel,  one  without  title  *eannot  transfer  • 
it  by  the  simple  device  of  warehousing  the 
goods  and  indorsing  the  receipts.  But  if 
the  owner  of  the  goods  has  permitted  an- 
other to  be  clothed  with  the  apparent 
ownership  through  the  possession  of  wam- 
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honse  receipts,  negotiable  in  form,  there  ii 
abundant  ground  for  protecting  a  bona  fide 
purchaser  for  value  to  whom  the  receipts 
hare  been  negotiated.  Pollard  y.  Reardon, 
18  C.  C.  A.  171,  21  U.  S.  App.  639,  66  Fed. 
848,  852;  WilUston,  Sales,  §  421.  The  effect 
of  the  negotiation  of  warehouse  receipts  is 
defined  in  the  uniform  warehouse  receipts 
act,  enacted  in  Louisiana  by  act  221  of  1908. 
This  act  provides: 

"Sec  40.  Who  may  negotiate  a  receipt. — 
A  negotiable  receipt  may  be  negotiated — 

"(a)  By  the  owner  thereof;  or 

•*(b)  By  any  person  to  whom  the  pos- 
session or  custody  of  the  receipt  has  been 
intrusted  by  the  owner,  if,  by  the  terms  of 
the  receipt,  the  warehouseman  undertakes 
to  deliver  the  goods  to  the  order  of  the 
person  to  whom  the  possession  or  custody 
of  the  receipt  has  been  intrusted,  or  if  at 
the  time  of  such  intrusting  the  receipt  is 
in  such  form  that  it  may  be  negotiated  by 
delivery." 

"Sec.  41.  Bights  of  person  to  whom  a  re- 
ceipt has  been  negotiated. — ^A  person  to 
whom  a  negotiable  receipt  has  been  duly 
n^otiated  acquires  thereby — 

"(a)  Such  title  to  the  goods  as  the  per- 
son negotiating  the  receipt  to  him  had  or 
had  ability  to  convey  to  a  purchaser  in 
good  faith  for  value,  and  also  such  title  to 
the  goods  as  the  depositor  or  person  to 
whose  order  the  goods  were  to  be  delivered 
by  the  terms  of  the  receipt  had  or  had 
ability  to  convey  to  a  purchaser  in  good 
faith  for  value;  and 

"(b)  The  direct  obligation  of  the  ware- 
houseman to  hold  possession  of  the  goods 
for  him  according  to  the  terms  of  the  re- 
%ipt  as  fully  as  if  the  warehouseman  had 
^contracted  directly  with  him.'' 

*  *''Sec  47.  When  negotiation  not  impaired 
by  fraud,  mistake,  or  duress. — The  validity 
of  the  negotiation  of  a  receipt  is  not  im- 
paired by  the  fact  that  such  negotiation 
was  a  breach  of  duty  on  the  part  of  the 
person  making  the  negotiation,  or  by  the 
fact  that  the  owner  of  the  receipt  was  in- 
duced by  fraud,  mistake,  or  duress  to  in- 
trust the  possession  or  custody  of  the  re- 
ceipt to  such  person,  if  the  person  to  whom 
the  receipt  was  negotiated,  or  a  person  to 
whom  the  receipt  was  subsequently  negoti- 
ated, paid  value  therefor,  without  notice 
of  the  breach  of  duty,  or  fraud,  mistake,  or 
duress." 

It  will  be  observed  that  "one  who  takes 
by  trespass  or  a  finder  is  not  included  with- 
in the  description  of  those  who  may  nego- 
tiate." (Report  of  Commissioners  on  Uni- 
form State  Laws,  January  1,  1910,  p.  204.) 


documents  of  title.  Under  |  40,  the  person 
who  may  negotiate  the  receipt  is  either  the 
"owner  thereof,"  or  a  "person  to  whom  the 
possession  or  custody  of  the  receipt  ha* 
been  intrusted  by  the  owner"  if  the  receipt 
is  in  the  form  described.  The  warehouse 
receipt  represents  the  goods,  but  the  in- 
trusting of  the  receipt,  as  stated,  is  more 
than  the  mere)  delivery  of  the  goods;  it  is 
a  representation  that  the  one  to  whom  the 
possession  of  the  receipt  has  been  so  intrust- 
ed has  the  title  to  the  goods.  By  §  47,  the 
negotiation  of  the  receipt  to  a  purchaser 
for  value  without  notice  is  not  impaired 
by  the  fact  that  it  is  a  breach  of  duty,  or 
that  the  owner  of  the  receipt  was  induced 
''by  fraud,  mistake,  or  duress"  to  intruat 
the  receipt  to  the  person  who  negotiated  it. 
And,  under  §  41,  one  to  whom  the  negotia- 
ble receipt  has  been  duly  negotiated  acquires 
such  title  to  the  goods  as  the  person  nego- 
tiating the  receipt  to  him,  or  the  depositor 
or  person  to  whose  order  the  goods  were  de- 
liverable by  the  terms  of  the  receipt,  either^ 
had  or  "had  ability  to  convey  to  a  pur-g 
chaser  in  good  faith  for  value."  Th«*  clear  • 
Import  of  these  provisions  is  that  if  the 
owner  of  the  goods  permits  another  to  have 
the  possession  or  custody  of  negotiable 
warehouse  receipts  running  to  the  order  of 
the  latter,  or  to  bearer,  it  is  a  representa- 
tion of  title  upon  which  bona  fide  purchas- 
ers for  value  are  entitled  to  rely,  despite 
breaches  of  trust  or  violations  of  agreement 
on  the  part  of  the  apparent  owner. 

It  cannot  be  doubted  that  if  Dreuil  ft 
Company  had  pledged  to  the  Commercial 
Bank  the  bills  of  lading  which  they  with- 
drew from  the  Canal-Louisiana  Bank  under 
the  trust  receipts,  the  former,  paying  value 
in  good  faith,  would  have  had  the  superior 
right.  Jhis  would  have  been  directly  with- 
in the  terms  of  the  uniform  bills  of  lading 
act  (La.  act  94,  1912,  §§  31,  32,  38,  39). 
Roland  M.  Baker  Co.  v.  Brown,  supra;  see 
William  T.  Hardie  k  Co.  v.  Vicksburg,  S. 
ft  P.  B.  Co.  118  La.  254,  42  So.  793.  It 
seems  to  be  contended  that  the  caae  ia  dif- 
ferent with  the  warehouse  receipts.  But 
it  cannot  be  said  that  it  was  not  within  th* 
contemplation  of  the  parties  that  Dreuil  ft 
Company,  on  obtaining  the  goods  from  th« 
railroad  company,  should  put  them  in  ware- 
house and  take  the  usual  receipts.  As  we 
have  stated,  we  are  not  concerned  with 
what  happened  at  the  "pickery,"  as  the  case 
is  precisely  the  same,  so  far  as  the  Com- 
mercial Bank  is  concerned,  as  if  the  original 
bales  had  been  warehoused  (without  remak- 
ing) as  soon  as  received.  It  was  not  the 
placing  of  the  cotton  in  warehouse  in  the 
usual  course  of  business,  but  the  negotia- 


Aside  from  this,  the  intention  is  plain  to  j  tion  of  the  receipts,  that  constituted  the 
facilitate  the  use  of  warehouse  receipts  as    violation  of  Dreuil  ft  Company's  agreement 


Digitized  by 


Google 


1015. 


OOMKEBCIAL  NAT.  BANK  ▼.  CANAL-LOUISIANA  B.  k  T.  00. 


197 


with  the  Canal-Louisiana  Bank.  By  the 
yery  terms  of  that  agreement  Dreuil  k  Com* 
panj  were  to  take  the  position  of  "trustee'' 
for  the  bank,  with  authority  to  receive  'the 
avails"  of  the  goods  or  "the  documents" 
therefor  for  account  of  the  hank,  and  be- 
ing bound  to  apply  the  proceeds  of  sale  to 
the  bank's  advances.  And  in  taking  docu- 
ments of  title,  in  ordinary  course,  pursuant 
S  to  the  agreement,  which  was  intended  to 
f  facilitate  the  *  disposition  of  the  cotton 
through  Dreuil  ft  Company,  the  latter  were 
manifestly  permitted  to  take  such  docu- 
menid  to  their  own  order,  as  they  took  the 
bills  of  lading  with  which  they  were  in- 
trusted. To  repeat,  it  was  the  negotiation 
of  the  receipts  that  constituted  the  breach 
of  trust.  But  after  the  Canal-Louisiana 
Bank  had  allowed  Dreuil  ft  Company  to  be 
clothed  with  apparent  ownership  through 
possession  of  the  receipts,  it  cannot  be 
heard  to  question  the  title  of  a  bona  fide 
purchaser  for  value  to  whom  they  had  been 
n^otiated.  He  Richheimer,  136  C.  C.  A. 
642,  221  Fed.  16. 

It  is  said  that  under  the  law  of  Louisi- 
ana, as  it  stood  prior  to  the  enactment  of 
the  uniform  warehouse  receipts  act,  the 
Commercial  Bank  would  not  have  taken 
title  as  against  the  Canal-Louisiana  Bank 
(Stern  Bros.  v.  Germania  Nat.  Bank,  34 
La.  Ann.  1119;  Lallande  v.  His  Creditors, 
42  La.  Ann.  705,  7  So.  895;  Holton  v.  Hub- 
bard, 49  La.  Ann.  715,  22  So.  338;  Mechan- 
ics' ft  T.  Ins.  Co.  V.  Kiger,  103  U.  S.  352, 
26  L  ed.  433;  but  see  William  T.  Hardie  ft 
Co.  V.  Vicksburg,  S.  ft  P.  R.  Co.  supra) ; 
and  it  is  urged  that  the  new  statute  is  but 
a  step  in  the  development  of  the  law,  and 
that  decisions  under  the  former  state  stat- 
utes are  safe  guides  to  its  ccmstruction.  We 
do  not  find  it  necessary  to  review  these  de- 
cisions. It  is  apparent  that  if  these  uni- 
form acts  are  construed  in  the  several 
states  adopting  them  according  to  former 
local  views  upon  analogous  subjects,  we 
shall  miss  the  desired  uniformity,  and  we 
shall  erect  upon  the  foundation  of  uniform 
language  separate  legal  structures  as  dis- 
tinct as  were  the  former  varying  laws.  It 
was  to  prevent  this  result  that  the  uniform 
warehouse  receipts  act  expressly  provides 
(§  57):  "This  act  shall  be  so  interpreted 
and  construed  as  to  effectuate  its  general 
purpose  to  make  uniform  the  law  of  those 
states  which  enact  it."  This  rule  of  construc- 
tion requires  that  in  order  to  accomplish  the 
beneficent  object  of  unifying,  so  far  as  this 
^  is  possible  under  our  dual  system,  the  com- 
2  mercial  law  of  the  country,  there  should  be 
«  taken  into  consideration  the  ^fundamental 
purpose  of  the  uniform  act,  and  that  it, 


should  not  be  regarded  merely  as  an  off- 
shoot of  local  law.  The  cardinal  principle 
of  the  act — ^which  has  been  adopted  in  many 
states — ^is  to  give  effect^  within  the  limits 
stated,  to  the  mereantila  view  of  documents 
of  title.  There  had  been  statutes  in  some 
of  the  states  dealing  with  such  documenta» 
but  there  still  remained  diversity  of  legal 
rights  under  similar  commercial  transac- 
tions. We  think  that  the  principle  of  the 
uniform  act  should  have  recognition  to  the 
exclusion  of  any  Inconsistent  doctrine  which 
may  have  previously  obtained  in  any  of  the 
states  enacting  it;  and,  in  this  view,  we 
deem  it  to  be  clear  that,  in  the  circumstan- 
ces disclosed,  the  Commercial  Bank  took  title 
to  the  warehouse  receipts  and  to  the  ootton 
in  question. 

Finally,  it  is  insisted  that  whatever  right 
the  Commercial  Bank  might  have  had,  if 
it  had  retained  the  warehouse  receipts,  it 
lost  as  against  the  Canal-Louisiana  Bank  by 
permitting  Dreuil  ft  Company  to  withdraw 
the  documents  under  the  trust  receipts 
which  they  gave  to  the  Commercial  Bank; 
that  is,  that  as  the  cotton  came  into  the 
possession  of  Dreuil  ft  Company,  the  equi- 
ties of  the  two  banks  are  equal,  and  the 
earlier  equity  should  prevail.  We  think 
that  this  contention  begs  the  question.  The 
Commercial  Bank  did  not  lose  its  rights  by 
permitting  the  withdrawal  of  its  warehouse 
receipts  under  the  agreement  to  hold  for  its 
account,  any  more  than  the  Canal-Louisiana 
Bank  lost  its  rights  merely  by  the  with- 
drawal of  the  bills  of  lading  under  its  trust 
receipts.  It  was  because  the  Canal-Louisi- 
ana Bank  clothed  Dreuil  ft  Company  with 
the  indicia  of  ownership  that  a  bona  fide 
purchaser  for  value  was  enabled  to  take 
title;  and  a  similar  result  would  have  fol- 
lowed if,  after  the  withdrawal  of  the  ware> 
house  receipts  from  the  Commercial  Bank, 
there  had  been  a  like  negotiation  by  Dreuil 
ft  Company.  But  there  was  no  subsequent  eo 
negotiation,  and  the  Commercial *Bank,  in* 
the  absence  of  the  intervention  of  a  pur- 
chaser in  good  faith  for  value,  did  not  lose 
its  rights  by  the  agreement  under  which 
the  cotton  which  it  had  duly  acquired  was 
to  be  held  for  its  account.  There  is  no 
equality  of  equities,  for  it  was  through  the 
action  of  the  Canal-Louisiana  Bank  and  the 
apparent  ownership  it  created  in  Dreuil  ft 
Company  that  the  Commercial  Bank  was  led 
to  advance  its  money  upon  the  faith  of  the 
documents  of  title. 

The  decree  is  reversed  and  the  cause  la 
remanded,  with  direction  to  enter  a  decrea 
in  favor  of  the  appellant. 

It  is  so  orderel 
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(239  U.  8.  680) 

UNITKD  STATES,  Appt, 

CECIL  D.  BOSS. 

Asifr  AND  Navt  «=»23— Pay  of  Pbivatb— 

Extra  Duty. 

A  private  in  the  Hospital  Corps  of 
the  United  States  Army,  whose  duties,  as 
defined  by  the  act  of  March  1,  1887  (24 
Stat,  at  L.  435,  chap.  311,  Comp.  Stat.  1913, 
I  1819),  S  ^  include  those  of  ward  masters, 
cooks,  nurses,  and  attendants  in  hospitals, 
and  **Buch  other  duties  as  may  by  proper  au- 
thority be  required  of  them,"  cannot  be  said, 
contrary  to  the  practical  judgment  of  the 
War  Department  to  have  been  on  extra  duty 
caUing  for  extra  pay  while  he  was,  under  ver- 
bal order  of  the  surgeon  commanding,  in 
charge  of  the  telegraph  and  telephone  office 
in  the  general  hospital  at  the  Presidio  of  San 
Francisco,  he  not  having  been  detailed  on 
extra  duty,  and  theve  being  no  clear  abuse 
of  the  necessary  official  discretion  shown. 

[Ed.    Note.— For   other    cases,    see   Army   and 
Navy,  Cent  Dig.  Sfi  63-66,  68;    Dec  Dig.  ^=s»23.J 

[No.  131.] 

Argued  December  10,  1915.    Decided  Janu- 
ary 10,   1916. 

APPEAL  from  the  Court  of  Claims  to  re- 
view an  award  of  extra  pay  of  a  pri- 
vate in  the  Hospital  Corps  of  the  United 
States  Army.    Reversed  and  remanded  with 
instructions  to  dismiss  the  petition. 
See  same  case  below,  49  Ct.  CI.  55. 
The  facts  are  stated  in  the  opinion. 
Assistant   Attorney   General  Thompson 
and  Mr.  George  M.  Anderson  for  appellant. 
Messrs.  Charles  F.  Conflaul  and  I.  M. 
^  Moyers  for  appellee. 

90 

»  *Mr.  Justice  Haghes  delivered  the  opin- 
ion of  the  court: 

The  United  States  brings  this  appeal  from 
a  judgment  of  the  court  of  claims  award- 
ing to  Cecil  D.  Ross  the  sum  of  $303.45, 
as  extra  pay  while  he  was  in  charge  of  the 
telegraph  and  telephone  office  at  the  general 
hospital,  Presidio  of  San  Francisco.  49  Ct. 
Q.  65. 

The  facts  found  by  the  court  were  in  sub- 
stance as  follows:  The  claimant  enlisted  on 
April  26,  1900,  as  an  infantry  private  in 
the  United  States  Army;  he  was  trans- 
ferred to  the  Hospital  Corps,  and  on  No- 
vember 8,  1900,  to  the  general  hospital  at 
the  Presidio,  where  he  was  placed  in  charge 
of  the  telegraph  and  telephone  office  by 
verbal  order  of  the  surgeon  commanding; 
and  he  performed  duties  accordingly,  save 
for  intervals  of  sickness,  until  he  was  dis- 
charged from  the  service  on  April  24,  1903, 
by  reason  of  the  expiration  of  his  term  of 
enlistment     He  was  not  under  the  super- 
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vision  of  anyone  connected  with  the  Signal  ^ 
Corps,  but  remained  under  the  orders  of  the  g 
medical*  officer  in  command  at  the  hospital.  * 
No  pay  was  given  to  him  on  account  of  his 
services  as  telegrapher  other  than  the  usual 
pay  and  allowances  of  a  private  in  the  Hos- 
pital Corps.  The  muster  rolls  in  the  hos- 
pital show  that  during  the  entire  period, 
except  when  sick,  he  was  reported  as  "tele- 
graph operator."  These  muster  rolls,  "re- 
turns from  the  Hospital  Corps,"  passed 
under  the  review  of  the  detailing  and  com- 
manding officers  at  the  hospital,  and  in 
due  course  reached  the  War  Department. 
An  effort  was  made  by  the  hospital  au- 
thorities to  secure  the  detail  of  a  man  from 
the  Signal  Corps  in  the  place  of  the  claim- 
ant, but  failed.  During  the  time  that  the 
claimant  was  on  duty  at  the  hospital,  he 
was  excused  from  other  duties,  calls,  de- 
tails, and  inspection.  The  fact  that  he  was 
performing  duty  in  the  telegraph  and  tele- 
phone department  throughout  the  entire 
period,  as  stated,  was  personally  known  to 
the  major  and  surgeon  commanding.  The 
findings  also  set  forth  the  following  exhibit: 

U.  S.  A.  General  Hospital, 

Presidio,  San  Francisco,  Cal.,  November 
23,  1903. 

Respectfully  returned  to  Cecil  D.  Rosa» 
late  private,  first  class.  Hospital  Corps, 
U.  S.  A.,  Holly  Springs,  Miss.,  with  the  in- 
formation that  the  following  indorsement 
was  written  in  this  office  on  a  communica- 
tion from  the  Chief,  Record  and  Pension 
Office,  War  Department,  Washington,  D. 
C,  requesting  information  regarding  your 
detail  on  extra  duty  in  the  telegraph  offioe 
at  this  hospital: 

"U.  S.  A.  General  Hospital, 

"Presidio  of  S.  F.,  Cal.,  November  12, 
1903. 

"Respectfully  returned  to  the  Chief, 
Record  and  Pension  Office,  War  Depart- 
ment, Washington,  D.  C,  with  the  informa- 
tion that  Private  Cecil  D.  Ross,  Hospital 
Corps,  U.  S.  Army,  joined  at  this  hospital 
for  duty  Nov.  8,  1900,  and  was  discharged 
April  24,  1903,  by  reason  of  expiration  of 
term  of  enlistment.  ^^ 

"He  was  on  duty  in  the  telephone  and§ 
telegraph  offioa^at  this  hospital  from  Nov.* 
9,  1900,  until  date  of  discharge,  but  no 
printed  order  was  ever  issued  detailing  him 
on  extra  duty,  as  at  an  institution  of  this 
kind  there  are  many  duties  to  be  performed, 
the  general  character  of  which  are  similar. 

"W.   P.   Kendall, 
"Major  and  Surgeon,  U.  S.  A.,  Command- 
ing." 

Although  no  order  was  issued  detailing 
you  on  extra  duty  in  the  telephone  and 
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telegraph  office  at  this  hospital,  you,  never- 
theless, performed  this  duty  from  November 
0,  1900,  imtil  the  date  of  your  discharge. 

W.  P.  Kendall, 
Major  and  Surgeon,  U.  8.  Army,  Command- 
ing Hospital. 

The  government  insists  that  there  is  no 
statutory  authority  for  extra-duty  pay  to 
enlisted  men  of  the  Medical  Department  of 
the  Army,  that  the  right  of  recovery  is 
denied  by  the  Army  Regulations  and  by 
statute,  and  that  the  claimant  did  not  per- 
form extra  duty. 

From  an  early  date,  provision  has  been 
made  for  the  payment  of  enlisted  men  on 
extra  duty  at  "constant  labor  of  not  less 
than  ten  days."  Acts  of  March  2,  1819, 
chap.  45,  3  Stat,  at  L.  488;  May  19, 
1846,  chap.  22,  0  Stat,  at  L.  14;  July  13, 
1866,  chap.  176, 14  Stat,  at  L.  93,  Comp.  Stat. 
1913,  §  2158;  Feb.  1,  1873,  chap.  88,  17 
Stat,  at  L.  422,  Comp.  Stat.  1913,  §  2158; 
Rev.  Stat.  §  1287,  Comp.  Stat.  1913,  S 
2158;  acts  of  July  6,  1884,  chap.  217,  23 
Stat,  at  L.  110,  Comp.  Stat.  1913,  §  6849; 
March  3,  1885,  chap.  339,  23  Stat,  at  L. 
350,  Comp.  Stat.  1013,  §  2159.  For  the 
present  purpose,  we  may  assume  that  the 
court  of  claims  correctly  construed  the  pro- 
visos of  the  appropriation  acts  of  July  5, 
1884,  and  March  3,  1885,  as  amendatory  of 
§  1287  of  the  Revised  Statutes  (Comp. 
Stat.  1913,  §  2158),  and  as  thus  having 
the  effect  of  providing  a  general  rule.  49 
Ct  CI.  pp.  63-65.  See  Army  Regulations 
(1889)  163;  (1895)  165;  (1901)  183; 
(1904)  168;  (1908)  168;  (1910)  169;  (1913) 
170;  14  Comp.  Dec  p.  153;  15  Comp.  Dec. 
p.  375.  The  applicable  clause,  in  this 
view,  of  the  act  of  1885,  provides  that 
^sueh  extra-duty  pay  hereafter  shall  be 
^  at  the  rate  of  fifty  cents  per  day  for  me- 
g  chanics,  artisans,  school-teachers,  and  clerks 
•  at*  Army,  division,  and  department  head- 
quarters, and  thirty-five  cents  per  day  for 
other  clerks,  teamsters,  laborers,  and  other 
enlisted  men  on  extra  duty." 

The  regulation  in  force  at  the  time  in 
qnestion — ^to  which  the  government  refers 
as  denying  the  right  of  recovery — states 
that  "enlisted  men  of  the  several  staff 
departments  will  not  be  detailed  on  extra 
duty  without  authority  from  the  Secretary 
of  War.  They  are  not  entitled  to  extra- 
duty  pay  for  services  rendered  In  their 
respective  departments."  Army  Regula- 
tions (1895)  167;  (1901)  185.  And  the 
statute  which  the  government  cites  (Rev. 
Stat.  §  1235,  Comp.  Stat.  1913,  (  2007) 
provides  that  detail  for  employment  in 
'^eonstant  labor"  shall  be  ''only  upon  the 
written  order  of  a  commanding  officer,  when 
detail  Ss  for  ten  or  more  dfl,ys."    Wei 


agree  with  the  contention  of  the  claimant 
that  the  regulation  can  have  force  only  so 
far  as  it  may  be  deemed  to  be  in  accord 
with  the  acts  of  Congress;  and  we  may 
assume  in  deciding  the  present  case,  as  was 
held  by  the  court  below,  that  §  1235  of 
the  Revised  Statutes  was  not  intended  to 
preclude  a  recovery  of  extra-duty  pay  where 
there  had  been  a  detail  to  extra  duty  by 
competent  authority,  although  not  in 
writing,  and  extra  duty  entitling  the  en- 
listed man  to  extra  pay  under  the  statute 
had  actually  been  performed. 

But  the  question  remains  whether  the 
claimant  did  perform  "extra  duty."  The 
term  is  obviously  a  relative  one;  and  it 
cannot  be  determined  that  the  enlisted  man 
was  performing  extra  duty  without  a  com- 
plete understanding  of  the  scope  of  the. 
duties  which  he  might  properly  be  expect- 
ed to  perform  in  accordance  with  his  en- 
listment without  receiving  extra  pay. 
What  might  be  extra  duty  in  the  case  of 
men  of  the  line  might  not  be  extra  duty  in 
the  case  of  men  in  the  staff  departments. 
The  claimant  had  been  transferred  to  the 
Hospital  Corps;  by  that  transfer  he  be- 
came a  member  of  that  Corps  and  bound  to  ^ 
perform,  without  extra  pay,  any  of  the  g 
duties  which  pertained  to  that*  service.  • 
The  act  of  March  1,  1887,  chap.  311  (24 
Stat,  at  L.  435,  Comp.  Stat.  1913,  §  1819), 
organizing  the  Hospital  Corps,  defining  its 
duty,  and  fixing  the  pay  of  its  members 
(as  amended  by  the  act  of  July  13,  1892, 
chap.  162,  27  Stat,  at  L.  120,  Comp.  Stat. 
1913,  §  1824),  provides: 

"That  the  Hospital  Corps  of  the  United 
States  Army  shall  consist  of  hospital  stew- 
ards, acting  hospital  stewards,  and  pri- 
vates; and  all  necessary  hospital  services 
in  garrison,  camp,  or  field  (including  ambu- 
lance service)  shall  be  performed  by  the 
members  thereof,  who  shall  be  regularly 
enlisted  in  the  military  service;  said 
Corps  shall  be  permanently  attadied  to 
the  Medical  Department,  and  shall  not  be 
included  in  the  effective  strength  of  the 
Army  nor  counted  as  a  part  of  the  enlist- 
ed force  provided  by  law. 

"Sec.  2.  That  the  Secretary  of  War  is 
empowered  to  appoint  as  many  hospital 
stewards  as,  in  his  judgment,  the  service 
may  require;  but  not  more  than  one  hos- 
pital steward  shall  be  stationed  at  any 
post  or  place  without  special  authority  of 
the  Secretary  of  War. 


"Sec.  6.  That  the  Secretary  of  War  is 
empowered  to  enlist,  or  cause  to  be  en- 
listed, as  many  privates  of  the  Hospital 
Corps  as  the  service  may  require,  and  to 
limit  or  fix  the  number,  and  make  sneh 
regulations  for  their  government  as 
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be  neceflsarj;  and  any  enlisted  man  in 
the  Army  shall  be  eligible  for  transfer  to 
the  Hospital  Corps  as  a  private.  They 
shall  perform  duty  as  ward  masters,  cooks, 
nursesy  and  attendants  in  hospitals,  and 
as  stretdier  bearers^  litter  bearers,  and  am- 
bulance attendants  in  the  field,  and  such 
other  duties  as  may  by  proper  authority 
be  required  of  them. 

"Sec.  6.  That  the  pay  of  priTates  of  the 
Hospital  Corps  shall  be  eighteen  dollars 
per  month,  with  the  increase  on  account 
of  length  of  service  as  is  now  or  may 
hereafter  be  allowed  by  law  to  other  en- 
listed men.  They  shall  be  entitled  to  the 
same  allowance  as  a  corporal  of  the  arm 
g  of  service  with  which  they  may  be  on  duty." 
f  •  The  Army  Regulations  of  1895  contained 
the  following: 

^^1433.  General  hospitals  will  be  under 
the  exclusive  control  of  the  Surgeon-Gen- 
eral and  will  be  governed  by  such  regula- 
tions as  the  Secretary  of  War  may  pre- 
scribe.   .    .    • 

^^.435.  The  senior  surgeon  Is  charged 
with  the  management  and  is  responsible 
for  the  condition  of  the  post  hospital,  which 
will  be  at  all  times  subject  to  inspection  by 
the  commanding  officer.    •    .    • 

"1436.  The  surgeon  of  the  post  will 
assign  his  assistants  and  the  members  of 
the  Hospital  Corps  to  duty,  and  report 
them  on  the  muster  rolls  in  the  capacity 
in  which  they  are  serving.    •    •    ." 

See  Army  Regulations  (1901)  1621,  1628, 
1629;    (1913)   1439,  1447,  1448. 

It  cannot  be  doubted  that  it  was  the  in- 
tention that  the  members  of  the  Hospital 
Corps  should  perform,  for  the  stated  pay, 
all  the  duties  that  are  properly  incident 
to  the  conduct  of  hospitals  as  efficient  in- 
strumentalities. The  act  provides  that  the 
privates  "shall  perform  duty  as  ward  mas- 
ters, cooks,  nurses,  and  attendants  in  hos- 
pitals .  •  .  and  such  other  duties  as 
may  by  proper  authority  be  required  of 
them.''  We  know  of  no  way  of  defining 
these  "other  duties"  except  by  reference 
to  what  may  be  reasonably  demanded  in 
the  conduct  of  a  fully  equipped  hospital, 
considered  as  an  administrative  unit,  in- 
cluding all  that  is  required  in  its  varied 
work.  Telephone  service  may  well  be  re- 
garded as  essential  to  the  convenient  con- 
duct of  a  properly  managed  institution  of 
this  sort.  With  a  correct  understanding 
of  its  needs  that  facility  may  be  deemed 
to  be  no  less  incidental  to  the  hospital  service 
than  attendance  at  the  door,  or  in  the  re- 
ception room,  or  in  connection  with  the 
offices  of  administration.  And  If,  in  the 
practical  judgment  of  the  military  author- 
ities, the  efficient  management  of  a  gen 
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both  a  telephone* and  telegraph  office,  we  ^ 
know  of  no  ground  for  saying  that  members 
of  the  Corps  who  are  assigned  to  this  duty 
as  a  part  of  the  current  work  of  the  es- 
tablishment are  any  more  entitled  to  extra 
pay  than  they  would  be  in  any  other  of 
the  nimierous  activities  which  the  success- 
ful administration  of  the  hospital  may  de- 
mand. 

Certainly,  the  question  was  one  calling 
in  the  first  instance  for  the  practical  judg- 
ment of  the  Department.  Numerous  regu- 
lations, for  a  very  long  period  of  yearsy 
have  diown  the  desire  to  prevent  abuses 
in  the  service  by  unwarranted  details  to 
"extra  duty"  as  a  basis  for  extra  pay.  The 
regulation,  above  quoted,  that  enlisted 
men  of  the  several  staff  departments  will 
not  be  detailed  on  extra  duty  without  au- 
thority from  the  Secretary  of  War,  is 
significant  in  this  aspect.  In  the  conduct  of 
an  institution  like  a  general  hospital,  where 
Congress  has  provided  that  all  necessary 
services  shall  be  performed  by  the  members 
of  the  Hospital  Corps,  there  is  every  reason 
for  caution,  and  for  the  exercise  of  careful 
official  judgment,  in  determining  whether  a 
particular  case  justifies  or  requires  a  detail 
on  "extra  duty."  It  is  said  that  the  au- 
thorities in  the  present  instance  endeav- 
ored to  secure  the  detail  of  a  member  of  the 
Signal  Corps  for  the  duty  in  question,  but 
clearly  we  may  not  infer  from  the  failure 
to  obtain  such  assistance  from  the  outside 
that  the  service  was  not  regarded  as  with- 
in the  scope  of  the  duties  wUch  members  of 
the  Hospital  Corps  might  properly  be  re- 
quired to  perform.  The  inference  is  to  the 
contrary. 

The   judgment   of   the   Department   was 
that  the  claimant  was  not  on  extra  duty. 
He  was  not  in  fact  assigned  on  extra  duty; 
there  was  no  such  detail  in  accordance  with. 
the    regulations   or   the    statute   as   there 
should  have  been  if  he  was  considered  to 
be  on  extra  duty.    And,  in  the  only  official 
report  relative  to  the  matter,  it  appean 
that  "no  printed  order  was  ever  issued  da- « 
tailing  him  on  extra  duty,  as  at  an  insti-  2 
tution  of  this  kind  there  are  many^duties  to  * 
be    performed,    the    general    character    of 
which  are  similar." 

We  are  asked  to  oyerrule  this  depart- 
mental judgment,  and  to  take  this  service 
out  of  tiie  broad  description  of  the  statute 
relating  to  the  duties  of  members  of  the 
Hospital  Corps.  We  find  no  basis  for  such 
action.  On  the  contrary,  we  cannot  es- 
cape the  conclusion  that,  in  view  of  the 
provisions  of  the  act  of  Congress  and  of 
the  authorized  regulations  with  respect  to 
the  conduct  of  military  hospitals,  we  are 
not  at  liberty  to  say  that  extra-duty  pay 


end  hospital  requires  the  maintenance  of  *  has  been  earned  in  connection  with  service 
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therein — ^where  there  was  no  detail  on  ex- 
tra duty — ^unless  there  is  a  clear  abuse  of 
the  necessary  official  discretion.  No  such 
abuse  is  shown  here. 

The  Judgment  of  the  court  below  la  re- 
Tersed  and  the  cause  remanded,  with  direc- 
tion to  dismiss  the  claimant's  petition. 

It  is  so  ordered. 


(289  U.  8.  602) 

HENRY  a  HAPAI,  0.  W.  A.  Hapal,  and 

Nelson  K.  Sniffen,  Plflfs.  in  Err., 

▼. 

MAY  K.  BROWN,  Arthur  M.  Brown,  Her 

Husband,  Blanche  Walker,  John  Walker, 

Her  Husband,  et  al. 

JUDGirSNT    Cs»832  —  FOBEION    JUDGUSNTB 

—Collateral  Attack. 

1.  A  decree  of  the  highest  court  of  the 
Kingdom  of  Hawaii,  which  has  been  given 
effe^  by  the  territorial  supreme  court  as 
an  adjudication  of  title,  should  not  be  de- 
clared invalid  bj  the  Federal  courts  on 
the  ground  that  the  bill,  being  one  for 
partition,  could  not  be  made  the  means  of 
trying  a  disputed  title. 

[Ed.  Note.— For  other  cases,  eee  Judgment, 
Gent.  Dig.  fifi  lfi28-1525;    Dec  Dig.  «=»832.] 

CouBTs  ^s»SS7— Appeal  —  Mode  of  Rb- 

VIBW   —  EbBOB  to   HAWAUAN    SUPBEIOB 
GOUBT. 

2.  A  decree  of  the  Hawaiian  supreme 
60urt  in  a  suit  involving  the  requisite  juris- 
dictional amount,  tried  without  a  jury,  is 
reviewable  in  the  Federal  Supreme  Court 
Mr  writ  of  error,  under  the  provision  of 
the  Judicial  Code,  §  246*  by  which  writs 
of  error  and  appeals  from  tike  final  judg^ 
ments  and  decrees  of  the  Supreme  Court  of 
Hawaii  may  be  taken  in  the  same  manner, 
imder  the  same  regulations,  and  in  tiie 
same  classes  of  cases  in  which  they  may  be 
taken  from  the  final  judgments  and  decrees 
of  the  courts  of  a  state,  and  also  in  all 
cases  wherein  the  amount  involved,  exclu- 
sive of  costs,  exceeds  the  sum  or  value  of 
$5,000. 

[Bd.  Note.— For  other  caees,  see  Coarta,  Cent 
Dig.  Sfi  1032-1037 ;  Dec.  Dig.  ^=9887 ;  Appeal  and 
Brror,  Cent.  Dig.  8fi  308.  83977] 

[No.  120.] 

Argned  December  17,  1915.    Decided  Jan- 
uary 10,  1916. 

IN  EKBOR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
of  the  First  Judicial  Circuit  in  favor  of 
defendants  in  a  suit  to  quiet  title.   Affirmed. 

See  same  ease  below,  21  Haw.  756. 

The  facts  are  stated  in  the  opinion. 

Mr.  liorrin  Andrews  for  plaintiffs  in 
error. 

Messrs.  A.  A.  Wilder,  Alexander  Brit- 
ton,  Evans  Browne,  and  F.  W.  Clements 
lor  defendants  in  error. 
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s 

*Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  a  bill  to  quiet  title  to  an  un- 
divided 29^e  o'  ^^  ahupuaa  of  E^aonoulu, 
a  large  tract  of  land  in  the  island  of  Maui, 
territory  of  Hawaii.  The  plaintiffs  claim 
through  the  children  of  one  Keaka  other 
than  one  daughter,  Paakuku,  through  whom 
the  defendants  claim  the  whole  tract. 

One  of  the  defenses  was  res  judicata. 
The  proceeding  relied  upon  as  having  de- 
cided the  relative  rights  of  the  parties  was 
a  bill  brought  in  November,  1871,  by  the 
plaintiffs'  predecessors  against  Paakuku  and 
others,  alleging  title  in  Eeaka  during  her 
life;  a  devise  by  her  to  her  heirsy  followed 
by  joint  possession  on  the  part  of  the 
plaintiffs  and  of  Paakuku  as  quasi  trustee ; 
and  waste,  a  wrongful  sale  and  a  wrongful 
lease  by  Paakuku.  The  bill  prayed  for  an 
account  from  Paakuku,  that  the  sale  and 
lease  be  ordered  to  be  canceled  as  against 
the  plaintiffs,  and  that  a  partition  be  de- 
creed. Paakuku's  answer  set  up  a  convey- 
ance of  the  premises  by  Eeaka  to  her  in 
fee,  and  continuous  possession  by  her  since 
the  date  of  the  same.  It  also  alleged  that 
Keaka's  will,  if  not  overridden  by  the  sub- 
sequent deed,  devised  the  land  to  Paakuku 
in  fee,  subject  to  some  merely  personal  and^ 
revocable  rights  in  some  of  the  plaintiffs,  o 
^The  case  was  tried  in  the  supreme  court* 
before  the  Chief  Justice.  On  October  1, 
1874,  a  minute  was  entered:  '*The  opinion 
of  the  court  is  that  the  petitioners  have 
no  title  to  the  lands  of  Kaonoulu  and  Ealu- 
apulu  and  so  adjudge.  There  is  no  con- 
troversy about  the  title  of  the  land  at 
Wailuku  and  the  petition  for  partition  of 
that  land  is  hereby  granted  and  decreed 
accordingly.''  An  <^inion  filed  two  days 
later  discusses  the  title,  decides  that  the 
deed  alleged  by  Paakuku  is  freed  from 
every  suspicion,  and  repeats  the  language 
of  the  minute.  On  October  12  it  was  de- 
creed that  the  plaintiffs  take  nothing  by 
their  bill.  The  supreme  court  in  the  pres- 
ent case  expressed  the  opinion  which,  apart 
from  the  deference  due  to  it  upon  a  local 
matter,  does  not  require  argument  to  sup- 
port it,  that  the  intention  and  meaning  of 
the  decree  of  October  12  was  to  dismiss 
the  bill  on  the  ground  that  the  plaintiffs 
had  not  the  title  alleged.  It  therefore  af- 
firmed a  judgment  for  the  defendants,  hold- 
ing that  the  plaintiffs  were  concluded  by 
the  former  decree.  The  only  point,  if  any, 
that  can  be  argued,  is  that  in  general  a 
bill  for  partition  cannot  be  made  a  means 
of  trying  a  disputed  title  (Clark  v.  Roller, 
199  U.  S.  541,  645,  60  L.  ed.  300,  302,  26 
Sup.  Ct.  Rep.  141),  and  that  therefore  the 
decree  should  be  taken  to  be  a  dismissal  for 
want  of  jurisdiction,  or  at  least  allowed 
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DO  greater  -  effect  than  if  it  had  gone  on 
that   ground. 

But,  as  we  cannot  doubt  the  import  of 
the  decree  when  rendered,  we  are  narrowed 
in  our  inquiry  to  the  question  of  juris- 
diction in  an  accurate  sense.  Unless  we 
are  prepared  to  pronounce  the  decree  void 
for  want  of  power  to  pass  it,  and  open  to 
collateral  attack,  the  decision  in  this  case 
must  stand.  But  there  was  no  inherent 
difficulty,  no  impossibility  in  the  nature  of 
things  or  for  want  of  physical  power,  in 
the  attempt  to  decide  title  in  the  suit  of 
1871.  And,  as  was  observed  at  the  last 
term,  it  would  seem  surprising  to  suggest 
that  the  highest  court  in  the  Hawaiian 
S  Islands  did  not  know  its  own  powers,  or 
•  decide  in*  accordance  with  the  requirements 
of  the  law  of  which  that  court  was  the 
final  mouthpiece.  John  li  Estate  v.  Brown, 
235  U.  S.  342,  349,  59  L.  ed.  259,  35  Sup. 
Ct.  Rep.  106.  The  plaintiffs  in  the  former 
case  in  no  way  protested  against  the  trial 
of  their  title,  but,  on  the  contrary,  sought 
relief  distinct  from  partition,  that  made 
the  trial  necessary.  Even  if  we  were  dis- 
posed to  go  behind  the  decisions  of  the 
Chief  Justice  of  the  Kingdom  and  of  the 
highest  court  of  the  territory  upon  a  mat- 
ter like  this,  it  would  seem  to  us  as  un- 
reasonable to  hold  the  adjudication  of  title 
void  because  partition  was  prayed  as  to  hold 
it  void  because  the  decree  was  made  upon  a 
multifarious  bill.  The  cases  where  objec- 
tions to  the  jurisdiction,  though  taken  in 
the  cause,  have  been  held  to  have  been 
waived,  go  farther  than  wa  have  to  go 
here.  We  will  not  speculate  as  to  how  ex- 
treme a  case  must  be  to  produce  a  different 
'  result;  it  is  enough  that  this  is  far  from 
the  line. 
The  defendants  in  error  filed  a  motion  to 
'  dismiss,  which,  in  view  of  our  opinion  up- 
on the  merits,  they  probably  would  not 
care  to  press,  but  which  we  are  not  at 
liberty  to  disregard.  The  case  is  brought 
here  by  writ  of  error,  whereas,  it  is  said, 
it  should  have  been  brought  up  by  appeal. 
By  §  246  of  the  Judicial  Code  of  March  3, 
1911,  chap.  231,  36  Stat,  at  L.  1087,  Comp. 
Stat.  1913,  §  1223,  writs  of  error  and  ap- 
peals from  the  final  judgments  and  de- 
crees of  the  supreme  court  of  Hawaii  may 
be  taken  "in  the  same  manner,  under  the 
same  regulations,  and  in  the  same  classes 
of  cases,  in  which"  they  may  be  taken  from 
the  final  judgments  and  decrees  of  the 
court  of  a  state,  "and  also  in  all  cases 
wherein  the  amount  involved,  exclusive  of 
costs,  •  .  .  exceeds  the  sum  or  value  of 
five  thousand  dollars."  The  present  suit 
comes  here  under  the  last  clause;  at  the 
trial  a  jury  was  waived,  and  the  proposi- 
'  tion  is  that  the  earlier  provisions  of  the 


I  section  do  not  govern  this  clause,  but  that, 
except  when  there  is  a  trial  by  jury,  the 

I  cases  there  mentioned  must  be  brought  to 
this  court  by  appeal  under  the  act  of  April 
7,  1874,  chap.  80,  §  2,  18  Stat,  at  L.  27,^ 
Comp.  Stat.  1913,  §  1652.     It  is  said  thatg 

*this  has  been  the  practice.  See,  e.  g.,  Wil-* 
liam  W.  Bierce  v.  Hutchins,  205  U.  S.  340, 
51  L.  ed.  828,  27  Sup.  Ct.  Rep.  524.  Wheth- 
er or  not  the  incidental  assumption  in  thai 
decision  that  an  appeal  would  lie  was  cor- 
rect, we  are  of  the  opinion  that  the  pro- 
ceeding by  writ  of  error  was  justified  by 
the  plain  meaning  of  §  246.  So  far  as  the 
policy  of  Congress  might  permit  (see  act 
of  March  3,  1915,  chap.  90,  §  274b,  38  Stat, 
at  L.  956),  we  should  be  disposed  to  be  a 
little  astute  to  save  a  party's  rights  from 
being  lost  through  mistakes  upon  a  techni- 
cal matter  in  the  somewhat  confused  con- 
dition of  the  statutes.  But  we  cannot 
doubt  that  the  path  adopted  was  rights 
Judgment  affirmed. 


(239  U.  8.  &06) 
SIMEON  HALLOWELL,  Appt, 
v, 
JOHN   M.   COMMONS,   as  Acting   Indian 
Agent   and   Superintendent   and    Special 
Disbursing  Agent  for  the  Omaha  Tribe 
of   Indiana  ol  Nebraska*  and  Sarah  H. 
Walker. 

Courts  ^=s>52— Jurisdiction  of  Federal 
Courts— Suit  by  Heir  op  Indian  Al- 
lottee. 

1.  Any  jurisdiction  which  the  Federal 
courts  may  have  had  of  suits  to  establish 
the  equitable  title  of  alleged  heirs  of  an 
Indian  allottee  dying  intestate  during  the 
trust  period  must  be  deemed  to  have  been 
taken  away,  even  as  to  pending  cases,  by  the 
provisions  of  the  act  of  June  26,  1910  (36 
Stat,  at  L.  855,  chap.  431,  Comp.  Stat. 
1913,  §  4226),  vesting  in  the  Secretary  of 
the  Interior  the  final  and  conclusive  ascer- 
tainment of  such  heirs,  notwithstanding 
the  provision  of  U.  S.  Rev.  Stat.  §  13, 
Comp.  Stat.  1913,  (  14,  that  the  repeal  of 
any  statute  shall  not  extinguish  any  lia- 
bility incurred  imder  it. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.   §§  181-192;    Dec.   Dig.  <ft=>52.1 

Courts  ^=»52— Jurisdiction  of  Federal 
Courts— Congressional  Control— Suit 
BY  Heir  of  Indian  Allottee. 

2.  Congress,  in  the  exercise  of  its  con- 
trol over  courts  of  its  own  creation  and 
over  the  Indians,  could  validly  take  away, 
even  as  to  pending  cases,  as  it  did  by  the 
act  of  June  25,  1910  (36  Stat,  at  L.  855, 
chap.  431,  Comp.  SUt.  1913,  §  4226),  any 
jurisdiction  which  the  Federal  district 
courts  may  have  had  of  suits  to  establish 
the  equitable  title  of  alleged  heirs  of  an 
Indian  allottee  dying  intestate  during  the 
trust  period,  and  vest  in  the  Secretary  of 
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the  Interior  the   final  and  eonclusive  aa- 
eertainment  of  such  heirs. 

rsd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dfg.  U  lM-193;    Dec  Dig.  ^=»63.] 

[No.  135.] 

Submitted  December  15,   1015.     Decided 
January  10,  1916. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
suit  to  review  a  decree  which  affirmed  a 
decree  of  the  District  Court  for  the  District 
of  Nebraska,  dismissing  the  bill  in  a  suit 
to  establish  the  equitable  title  of  an  alleged 
heir  of  an  Indian  allottee  dying  intestate 
during  the  trust  period.     Affirmed. 

See  same  case  below,  127  CCA.  343, 
210  Fed.  793. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hiram  Chase  and  l^llllam 
Boss  King  for  appellant. 

Assistant  Attorney  General  Knaebel 
I,  for  appellees. 

s 

•  ^Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  to  establish  the  equitable 
title  of  the  plaintiff  to  an  allotment  made 
to  Jacob  Hallowell,  deceased,  a  member 
of  the  Omaha  Tribe,  in  accordance  with 
§§  5,  6,  of  the  act  of  August  7,  1882,  chap. 
434,  22  Stat  at  L.  341.  The  patent  to 
Jacob  Hallowell  followed  the  language  of 
S  6,  and  declared  that  the  United  States 
would  hold  his  land  for  the  period  of 
twenty-five  years  in  trust  for  the  sole  use 
of  the  allottee  "or  in  case  of  his  decease,  of 
his  heirs  according  to  the  laws  of  the  state 
of  Nebraska."  The  plaintiff  says  that  he 
is  the  sole  heir  as  against  various  other 
elaims  set  forth  in  the  bilL  We  do  not  go 
into  further  particulars,  as  we  are  of  opin- 
ion that  the  circuit  court  of  appeals  was 
e  right  in  holding  that  the  district  court  had 

•  no*  jurisdiction  of  the  case.     127  CCA. 
843,  210  Fed.  793. 

It  is  unnecessary  to  consider  whether 
there  was  jurisdiction  when  the  suit  was 
b^gun.  By  the  act  of  June  25,  1910,  chap. 
431,  36  Stat,  at  L.  855,  Comp.  Stat.  1913, 
}  4220,  it  was  provided  that  in  a  case  like 
this  of  the  death  of  the  allottee  intestate 
during  the  trust  period,  the  Secretary  of 
the  Interior  should  ascertain  the  legal  heirs 
of  the  decedent,  and  his  decision  should  be 
final  and  conclusive;  with  considerable  dis- 
cretion as  to  details.  This  act  restored  to 
the  Secretary  the  power  that  had  been  taken 
from  him  by  acts  of  1894  [28  Stat,  at  L. 
805,  chap.  290]  and  February  6,  1901,  chap. 
217,  31  Stat,  at  L.  760,  Comp.  Stat.  1913, 
§  4214.  McKay  v.  Kalyton,  204  U.  S.  458, 
468,  51  L.  ed.  566,  570,  27  Sup.  Ct  Rep. 


I  346.  It  made  his  jurisdiction  exclusive  in 
I  terms,  it  made  no  exception  for  pending 
I  litigation,  but  purported  to  be  universal, 
and  so  to  take  away  the  jurisdiction  that 
for  a  time  had  been  conferred  upon  the 
courts  of  the  United  States.  The  appellant 
contends  for  a  different  construction  on  the 
strength  of  Rev.  Stat.  §  13,  Comp.  Stat. 
1913,  §  14,  that  the  repeal  of  any  statute 
shall  not  extinguish  any  liability  incurred 
under  it  (Hertz  v.  Woodman,  218  U.  S. 
205,  216,  54  L.  ed.  1001,  1006,  30  Sup.  Ct. 
Rep.  621),  and  refers  to  the  decisions  up- 
on the  statutes  concerning  suits  upon  cer- 
tain bonds  given  to  the  United  States  (Unit- 
ed States  Fidelity  ft  G.  Co.  v.  United  States, 
209  U.  8.  306,  52  L.  ed.  804,  28  Sup.  Ct.  Rep. 
537).  But,  apart  from  a  question  that  we 
have  passed,  whether  the  plaintiff  even  at- 
tempted to  rely  upon  the  statutes  giving  ju- 
risdiction to  the  courts  in  allotment  cases,  the 
reference  of  the  matter  to  the  Secretary, 
unlike  the  changes  with  regard  to  suits  upon 
bonds,  takes  away  no  substantive  right,  but 
simply  changes  the  tribunal  that  is  to  hear 
the  case.  In  doing  so  it  evinces  a  change 
of  policy,  and  an  opinion  that  the  rights 
of  the  Indians  can  be  better  preserved  by 
the  quasi  paternal  supervision  of  the  gen- 
eral head  of  Indian  affairs.  The  considera- 
tion applies  with  the  same  force  to  all 
cases,  and  was  embodied  in  a  statute  that  . 
no  doubt  was  intended  to  apply  to  all,  soc^ 
far  as  construction  is  concerned.  § 

*  There  is  equally  little  doubt  as  to  the* 
power  of  Congress  to  pass  the  act,  so  con- 
strued. We  presume  that  no  one  would 
question  it  if  the  suit  had  not  been  begun. 
It  is  a  strong  proposition  that  bringing 
this  bill  intensified,  strengthened,  or  en- 
larged the  plaintiff's  rights,  as  suggested  in 
De  Lima  v.  Bidwell,  182  U.  S.  1, 199,  200,  45 
L.  ed.  1041,  1057,  1058,  21  Sup.  Ct  Rep. 
743.  See  Simmons  v.  Hanover,  23  Pick. 
188,  193,  194;  Hepburn  v.  Curts,  7  Watts, 
300,  32  Am.  Dec  760;  Welch  v.  Wadsworth, 
30  Conn.  149, 154,  79  Am.  Dee.  236;  Atwood 
V.  Buckingham,  78  Ck>nn.  423,  62  Atl.  616. 
The  difficulty  in  applying  such  a  proposi- 
tion to  the  control  of  Congress  over  the 
jurisdiction  of  courts  of  its  own  creation  is 
especially  obvious.  See  Bird  v.  United 
States,  187  U.  S.  118,  124,  47  L.  ed.  100, 
103,  23  Sup.  Ct.  Rep.  42.  In  any  event,  the 
rights  of  the  Indians  in  this  matter  re- 
mained subject  to  such  control  on  principles 
that  have  been  illustrated  in  many  ways. 
See  Marchie  Tiger  v.  Western  Invest.  Co. 
221  U.  S.  286,  55  L.  ed.  738,  31  Sup.  Ct. 
Rep.  578;  Hallowell  v.  United  States,  221 
U.  S.  317,  55  L.  ed.  750,  31  Sup.  Ct  Rep. 
687. 

The  decision  of  the  Circuit  Court  of  Ap- 
peals in  this  case  is  in  accord  with  such 
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earlier  decisions,  as  we  have  seen.  Bond 
T.  United  States,  181  Fed.  613;  Pel-ata-yakot 
T.  United  States,  188  Fed.  387;  Parr  T. 
Colfax,  117  C.  C.  A.  48,  197  Fed.  302. 

Decree  dismissing  the  bill  for  want  of 
jurisdiction   affirmed. 


(23»  U.  8.  478> 

MYLES  SALT  COMPANY,  Limited,  Plff. 
in  Err., 

T. 

BOARD  OP  COMMISSIONERS  OF  THE 
IBERIA  &  ST.  MARY  DRAINAGE  DIS- 
TRICT and  George  Henderson,  Sheriff 
and  Ez-officio  Tax  Collector  of  the  Par- 
ish of  Iberia. 

CouBTs  ^=s>394— Ebbob  to  State  Coubt  — 
Federal  Question— Validity  of  State 
Law  as  Administered. 

1.  The  contention  that  a  state  law  as 
administered  and  justified  by  the  highest 
court  of  the  state  violates  the  Federal  Con- 
stitution presents  a  Federal  question  which 
will  support  a  writ  of  error  from  the  Feder- 
al Supreme  Court  to  the  state  court,  al- 
though the  state  law  as  written  is  not 
attadced. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  n  1049-1077;    Dec  Dig.  «==>394.] 

Constitutional  Law  «=»288— Dub  Pro- 
cess OF  Law— Drainage  District— In- 
cluding Land  not  Benefited. 

2.  An  island  which,  being  high  land, 
is  not,  and  cannot  be,  benefited  directly  or 
indirectly  by  a  drainage  improvement,  may 
not,  consistently  with  the  due  process  of 
law  clause  of  U.  S.  Const.,  14th  Amend.,  be 
included  within  the  drainage  district  sole- 
ly for  the  purpose  of  deriving  a  revenue 
from  the  levy  and  collection  of  drainage 
taxes  thereon  for  the  benefit  of  other  lands 
subject  to  be  improved  by  drainage. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  S  870 ;    Dec.  Dig.  «=»289.] 

[No.  141.] 

Argued  December  16,  1915.     Decided  Jan- 
uary 10,  1916. 

JN  ERKOR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  of  the  Parish  of  Iberia,  in  that  state, 
dismissing  a  suit  to  restrain  the  sale  of 
land  for  drainage  taxes.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  134  La.  903,  64 
So.  825. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edgar  H.  Farrar  for  plaintiff  in 
error. 

Mr.  L.  Tasker  Dalany  for  defendants 
in  error. 


7  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 
Suit  to  restrain  the  sale  of  plaintiff  in 


error's  land  about  to  be  made,  it  is  allied, 
by  defendants  in  error,  to  collect  a  tax  of 
5  mills  for  four  years,  aggregating  the  sum 
of  $2,000  and  penalties.  (We  shall  refer 
to  the  parties  as  plaintiff  and  defendants, 
respectively,  that  being  their  relation  in 
the  state  courts.) 

There  is  no  dispute  about  the  state  laws. 
It  is  stated  in  plaintiff's  brief  that  it  is  a 
matter  of  ordinary  geographic  knowledge 
that  large  portions  of  the  flat  lands  in 
Louisiana  adjacent  to  the  Gulf  coast  are 
subject  to  fluvial  or  tidal  overflow  and  must 
be  leveed  and  drained  by  systems  of  gen-^ 
eral  and  special  public  levees  and  drains.^ 
To  this  end*legislation  has  been  enacted,  be-  * 
ginning  in  1888  and  receiving  constitution- 
al sanction  in  1898  (art.  281).  By  an  act 
passed  in  1900  (Acts  of  1900,  p.  12)  pre- 
vious statutes  were  consolidate  and  it  was 
provided  that  when  the  drainage  of  any 
locality  was  such  that,  in  the  opinion  of 
the  police  juries  of  the  respective  parishes, 
it  should  become  necessary  to  organize  or 
create  a  drainage  district  composed  partly 
of  land  situated  in  adjoining  parishes,  then 
such  drainage  district  should  be  created  l^ 
joint  action  of  the  police  juries  of  the  re- 
spective parishes. 

The  districts  were  authorized  to  issue 
bonds  for  drainage  purposes  and  levy  a  5- 
mill  tax  on  all  property  subject  to  taxa- 
tion situated  in  them.  The  statute  was 
amended  in  details  and  re-enacted  in  1902 
and  1910  (Acts  of  1902,  p.  293;  AcU  of 
1910,  p.  642). 

Acting  under  these  statutes  the  police 
juries  of  the  adjoining  parishes  of  Iberia  and 
St  Mary  organized  the  drainage  district 
with  which  the  case  at  bar  is  concerned, 
and  the  organization  of  which  is  attacked. 

The  ground  of  the  attack  is  that  the 
district  for  the  construction  and  mainte- 
nance of  which  the  tax  was  levied  was  of  no 
benefit  to  plaintiff's  land  and  was  formed 
only  for  the  benefit  of  the  other  lands, 
was  an  unconstitutional  usurpation  of  au- 
thority, and  was  and  is  an  effort  to  take 
plaintiff's  property  without  due  process  of 
law,  in  violation  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

The  case  was  heard  upon  the  petition  in 
the  case  and  an  exception  by  defendants  of 
no  cause  of  action.  The  court  dissolved 
the  injunction  that  had  been  theretofore 
granted  and  dismissed  the  suit  with  an 
award  of  costs  and  attorneys'  fees.  Judg- 
ment was  entered  accordingly  and  sustained 
by  the  supreme  court  of  the  state. 

Tlie  trial  court  held  that  the  gist  of  plain- 
tiff's demand  was  to  the  effect  tliat  no  bene- 
fit was  or  would  be  derived  by  its  property 
bv  the  general  drainage  system  and  the  levyS 
and  collection  of  the  tax  on  its  property.? 
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The  court  said  the  question  presented  hj 
the  demand  was  no  longer  an  open  one.  The 
principle  laid  down  by  the  courts,  it  was 
declared*  is  that  the  creation  and  deter- 
mination of  drainage  districts  being  a  legi- 
timate and  lawful  exercise  of  discretionary 
powers,  the  courts  are  without  power  to 
impugn  or  inquire  into  motives  "where  no 
fraud  is  pleaded."  The  supreme  court  af- 
firmed the  action  of  the  district  court  and 
the  principle  upon  which  it  was  based,  say- 
ing that  that  court  accepted  the  view  as 
correct  "that  the  decisions  heretofore  ren- 
dered settle  the  question  forever  that  the 
local  authorities  as  to  drainage  have  the  ab- 
solute right  to  organize  drainage  districts 
and  give  them  shape  and  boundary  lines 
as  they  choose."  And  it  was  further  said: 
"It  is  upon  that  theory  that  the  case  is  be- 
fore us  for  decision;  .  .  .  without  an 
element  of  fraud  alleged,  the  court  properly 
dismissed  the  suit.  .  .  .  Here  no  fraud 
has  been  alleged,  nor  its  equivalent."  [134 
La.  905,  906,  64  So.  825.]  Prior  cases  were 
cited. 

Is  this  a  correct  view  of  the  petition? 
The  principle  of  law  involved  in  the  answer 
to  the  question  is  well  known.  There  is 
no  doubt  that  the  legislature  of  a  state 
may  constitute  drainage  districts  and  de- 
fine their  boundaries,  or  may  delegate  such 
authority  to  local  administrative  bodies,  as, 
in  the  present  case,  to  the  police  juries  of 
the  parishes  of  the  state,  and  that  their  ac- 
tion cannot  be  assailed  under  the  14th 
Amendment  unless  it  is  palpably  arbitrary 
and  a  plain  abuse.  Houck  v.  Little  River 
Drainage  Dist.  decided  November  29,  1915 
[239  U.  S.  254,  60  L.  ed.  — ,  86  Sup.  Ct. 
Rep.  58].  Does  the  district  under  review 
come  within  the  principle  or  its  limitation? 
Was  it  formed  in  an  arbitrary  manner  and 
in  plain  abuse  of  power?  The  answer  de- 
pends upon  the  allegations  of  the  petition, 
which,  being  excepted  to  for  insufficiency  in 
law,  must  be  taken  as  true. 
8  We  condense  them  narratively  as  follows: 
7  Weeks* island,  the  property  which  is  the 
subject  of  the  controversy,  is  one  of  sev- 
eral islands,  being  the  highest  uniform  ele- 
vation above  sea  level  in  southwest  Louisi- 
ana. It  rises  abruptly  175  feet  or  more,  is 
surrounded  on  two  sides  by  bayous,  on  the 
rear  by  a  salt-water  marsh,  and  on  the 
front  by  a  bay  (Vermilion  bay),  with  a 
■mall  8b>ip  of  salt-water  marsh  intervening. 
Its  topography  is  high  and  rolling,  the 
drainage  excessive,  and  washing  and  erosion 
are  serious  problems.  The  country  around 
it  outside  of  the  sea  marsh  is  thickly  set- 
tled and  presents  the  character  of  low 
lands  as  distinguished  from  high  lands  or 
oplanda,  reaching  a  maximum  elevation  of 


about  15  feet  as  against  a  maximum  eleva- 
tion of  Weeks  island  of  175  feet. 

In  lieu  of  needing  drainage  the  problem 
the  island  is  confronted  with  "is  to  guard 
against  washing  and  erosion,  and  that  the 
drainage  of  all  of  the  territory  between  it 
and  Bayou  Teche  on  all  sides  and  to  all 
extents  leads  to  the  marshes  subject  to 
tidal  overflow  between  it  and  the  main- 
land." 

Some  years  ago  a  drainage  district,  known 
as  the  Iberia  &  S.  Mary  Drainage  District, 
was  organized  at  the  instigation  of  inter- 
ested individuals  for  the  purpose  of  drain- 
age into  the  bayous  and  marshes  surround- 
ing Weeks  island  of  certain  lands  lying 
between  Bayou  Teche  and  the  marshes. 

Solely  with  the  view  of  deriving  revenues 
from  the  assessment  of  Weeks  island  and 
tlie  salt  deposit  therein,  and  only  for  the 
benefit  of  the  other  prc^erties,  and  not 
upon  the  theory  that  a  general  scheme  of 
drainage  would  inure  to  the  benefit  of  all 
of  the  property  therein,  even  indirectly, 
and  not  through  an  exercise  of  sound  and 
legal  legislative  discretion,  the  island  was 
included  within  the  confines  of  the  district. 
In  pursuance  of  such  scheme  and  plan  an 
election  was  held  for  the  imposition  of  an  qq 
ad  valorem  tax  of  5  mills  for  a  period  of  J 
forty  yean*  upon  which  to  predicate  an  ia-* 
sue  of  bonds.  The  election  resulted  in  the 
imposition  of  the  tax. 

It  was*  not  intended  nor  has  it  ever  been 
intended,  nor  was  it  possible  nor  is  it 
possible,  to  give  any  of  the  benefits  of  the 
drainage  scheme  to  Weeks  island  or  to  the 
salt  deposit  therein,  directly  or  indirectly, 
its  inclusion  in  the  district  being  solely 
and  only  for  the  purpose  of  deriving  revenue 
therefrom  for  the  special  benefit  of  the 
other  lands  subject  to  be  improved  by  drain- 
age, without  any  benefit  to  plaintiff  or  ita 
property  whatever.  The  island  is  the  high- 
est assessed  piece  of  property  in  the  district, 
and  has  never  received  one  single  cent  of 
benefit  from  the  drainage  system  construct- 
ed and  maintained  in  such  district,  and 
never  can  or  will  in  the  future  receive  any 
benefit  whatever  from  the  system. 

Plaintiff  has  uniformly,  for  the  reasons 
detailed,  refused  to  pay  the  tax,  and  at  no 
time  prior  to  this  year  has  an  effort  been 
made  to  collect  the  same,  plaintiff  having 
based  its  refusal  to  pay  on  its  constitution- 
al rights.  But  at  the  instance  of  the  com- 
missioners of  the  district  the  sheriff  and 
ex-officio  tax  collector  of  Iberia  parish  has 
demanded  the  tax  on  the  island  and  its  salt 
mine,  and  is  about  to  advertise  the  property 
as  delinquent  for  the  period  of  four  years, 
aggregating  $2,000  with  the  addition  of  the 
penalties  provided  by  law. 

The  inclusion  of  the  island  witUa  the 
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district  is  charged  to  be  an  unconstitution- 
al usurpation  of  authority  and  an  effort  to 
take  plaintiff's  property  without  due  pro- 
cess of  law.  A  like  charge  is  made  as  to 
the  assessment  of  the  tax  and  its  collec- 
tion. 

There  is  no  doubt  that  a  Federal  right 
was  asserted.  Indeed,  plaintiff  was  at  pains, 
it  says,  "not  to  invoke  for  its  protection 
any  provision  of  the  Constitution  and  laws 
of  the  state  of  Louisiana;  not  to  make  any 
attack  upon  any  law  of  the  state  of  Louisi- 
S  ana  or  of  any  of  its  subdivisions."  And, 
T  further,  the  pleadings  "were*  deliberately 
cast  in  this  form  so  as  to  exclude  every 
question  of  local  or  state  law  and  to  com- 
pel the  consideration  and  decision  of  the 
Federal  question  only." 

But,  notwithstanding  the  studied  effort 
80  made  and  declared,  defendants  contend 
that  plaintiff  missed  its  purpose  and  that 
a  Federal  question  was  neither  presented 
to  the  courts  below  nor  decided  by  them, 
and  a  motion  is  made  to  dismiss.  It  is 
said  that  "under  the  law  of  Louisiana 
the  action  of  the  legislative  body  (the  po- 
lice jury),  in  the  exercise  of  its  discretion  as 
to  what  property  shall  be  included  in  a 
drainage  district,  will  not  be  inquired  into 
by  the  court,  except  upon  a  special  aver- 
ment of  fraud,  which  is  not  pleaded."  And 
such  decision,  it  is  further  contended,  was 
a  decision  upon  the  state  law,  and  presents 
no  Federal  question,  the  statute  ol  the  state 
not  being  attacked. 

We  cannot  concur  in  the  contention.  It 
is  true  the  law  of  the  state  as  written  is 
not  attacked,  but  the  law  as  administered 
and  justified  by  the  supreme  court  of  the 
state  is  attacked,  and  it  is  asserted  to  be 
a  violation  of  the  Constitution  of  the  United 
States,  llie  question  presented  is  Feder- 
al and  the  motion  to  dismiss  is  denied.  And 
the  considerations  that  move  a  denial  of 
the  motion  move  a  decision  of  the  merits 
of  the  question. 

The  charge  is  that  plaintiff's  property 
was  included  in  the  district  not  in  the 
exercise  of  "legal  legislative  discretion,"  not 
that  the  scheme  of  drainage  would  inure 
to  the  benefit  of  the  property,  even  indirect- 
ly, but  with  the  predetermined  "purpose 
of  deriving  revenues  to  the  end  of  granting 
a  special  benefit  to  the  other  lands  subject 
to  be  improved  by  drainage,  without  any 
benefit"  to  plaintiff  "or  its  property  what- 
ever," present  or  prospective. 

Nothing  eould  be  more  arbitrary  if  drain- 
age alone  be  regarded.  But  there  may  be 
other  purposes,  defendants  say,  and,  besides, 
that  the  benefit  to  the  property  need  not 
QD  be  direct  or  immediate;  it  may  be  indirect, 
•*  such  as  might  accrue  by  reason  of  the  gen- 
eral  benefits   derived   by   the   surrounding 


territory.  But  such  benefit  is  excluded  by 
the  averments,  and  it  certainly  cannot  be 
said  that  the  elevated  land  of  Weeks  island 
could  be  a  receptacle  for  stagnant  water, 
or  would  be  otherwise  a  menace  to  health 
if  not  included  within  the  district,  or  would 
defeat  the  purpose  of  the  law,  which  seems 
to  have  been  the  ground  of  decision  in 
George  v.  Young,  45  La.  Ann.  1232,  14  So. 
137. 

The  case,  therefore,  is  within  the  limita- 
tion of  the  power  of  the  state  as  laid  down 
in  Houck  v.  Little  River  Drainage  Dist. 
supra,  which  cites  Norwood  v.  Baker,  172 
U.  S.  269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep. 
187,  and  retains  its  principle.  It  has  not 
the  features  which  determined  French  v. 
Barber  Asplialt  Paving  Co.  181  U.  S.  324, 
45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625,  and 
the  cases  which  have  followed  that  case, 
and  Phillip  Wagner  v.  Leser  [239  U.  S. 
207,  60  L.  ed.  — ,  36  Sup.  Ct  Rep.  GO],  de- 
cided coincidontly  with  Houck  v.  Little 
River  Drainage  Dist.  and  cited  in  the  latter. 

It  is  to  be  remembered  that  a  drainage 
district  has  the  special  purpose  of  the  im- 
provement of  particular  property,  and  when 
it  is  so  formed  to  include  property  which  is 
not  and  cannot  be  benefited  directly  or  in- 
directly, including  it  only  that  it  may  pay 
for  the  benefit  to  other  property,  there  is 
an  abuse  of  power  and  an  act  of  confisca- 
tion. Phillip  Wagner  v.  Leser,  supra.  We 
are  not  dealing  with  motives  alone,  but  as 
well  with  their  resultant  action;  we  are 
not  dealing  with  disputable  grounds  of  dis- 
cretion or  disputable  degrees  of  benefit,  but 
with  an  exercise  of  power  determined  by 
considerations  not  of  the  improvement  of 
plaintiff's  property,  but  solely  of  the  im- 
provement of  the  property  of  others, — ^pow- 
er, therefore,  arbitrarily  exerted,  imposing  a 
burden  without  a  compensating  advantage 
of  any  kind. 

Therefore,  the  judgment  of  the  Supreme 
Court  of  Louisiana  is  reversed  and  the  case 
remanded  for  further  proceedings  not  incoiH 
si  stent  with  this  opinion* 

So  ordered. 


(»a  U.  S.  4S6) 

NORTHWESTERN  LAUNDRY  and  T.  SL 
Hazard,  Appts., 

V. 

CITY  OF  DES  MOINES  et  aL 

CouBTs  ^=:>385  ~  Appeal  fbom  District 
Court  —  Extending  Review  Beyond 
Federal  Question. 

1.  The  jurisdiction  of  the  Federal  Su- 
preme Court  of  an  appeal  from  a  final  de- 
cree of  a  Federal  district  court  dismissing 
on  the  merits  the  bill  in  a  suit  involving  a 
Federal  question  extends  to  a  determini^ 
tion  not  only  of  such  question,  but  of  every 
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other    question    properly    arising    on    the 
record. 

nsd.  Note.— For  other  caeee,  eee  Courts,  Cent. 
Dig.  S8  1022-1025,  1031;  Dec.  Dig.  te9385;  Ap- 
peal and  Brror.  Cent  Dig.  S9  8384-3^.] 

Nuisance  <8=»60-CoN8nTunoNAL  Law- 
Police  PowEB— Smoke  Nuisance  — Due 
Process  op  IjAW— Equai.  Pboteotion  of 
THE  Laws.  ^ 

2.  So  far  as  the  Federal  Constitution 
is  concerned,  a  state  may,  by  itself  or 
through  authorized  municipalities,  declare 
the  emission  of  dense  smoKe  in  cities  or 
populous  neighborhoods  to  be  a  nuisance  and 
subject  to  restraint  as  such,  and  the  harsh- 
ness of  such  legislation  or  its  effect  upon 
business  interests,  short  of  a  merely  arbi- 
trary enactment,  are  not  valid  constitu- 
tional objections,  nor  is  there  any  valid 
Federal  constitutional  objection  in  the  fact 
that^  the  regulation  may  require  the  dis- 
eontinuanoe  of  the  use  of  property,  or 
■ubject  the  occupant  to  large  expenses  in 
complying  with  the  terms  of  the  law  or 
ordinance. 

[Ed.    Note.—For    other    cases,    see    Nuisance, 

Gent  Dig.  fi  137;    Dec.  Dig.  ^=s>60.] 

Municipal  Corporations  <g=»116  —  Ordi- 
nances—Repeal  AND  RB-EnaOTMENT  — 
Effect. 

3.  The  express  repeal  by  Iowa  act  of 
March  20,  1913,  of  the  earlier  act  of  April 
16,  1911,  which  granted  identically  the 
same  authority  to  municipalities  to  abate 
the  smoke  nuisance  as  is  conferred  by  the 
repealing  statute,  did  not  have  the  effect 
of  annulling  a  municipal  ordinance  adopted 
under  the  sanction  of  the  earlier  law. 

(Bd.  Note.— For  other  cases,  see  Municipal  Cor- 
porations»  Cent  Dig.  fifi  268-271;    Dec  Dig.  C=» 

Municipal  Corporations  «=s>60^— Pow- 
ers—Abating  Smoke  Nuisance. 

4.  Authority  to  abate  the  smoke  nuisance 
conferred  upon  municipalities  by  the  Iowa 
act  of  April  15,  1911,  extends  to  the  adop- 
tion of  an  ordinance  declaring  the  emis- 
sion of  dense  smoke  in  certain  parts  of  the 
eity  to  be  a  nuisance,  and  prohibiting  the 
same,  and  delegating  first  to  an  inspector 
and  then  to  a  smoke  abatement  commission 
the  power,  subject  to  judicial  review,  to 
prescribe  the  requirements  in  each  case. 

[Ed.  Note.— For  other  cases,  see  Municipal  Cor- 
poraUona,  Cent  Dig.  fi  1339 ;    Dec.  Dig.  «=»606.] 

CtoNsnrunoNAL  Law  c=»212  —  Equal 
Protection  of  the  IjAWS  —  Abating 
SMOiOB  Nuisance. 

5.  The  equal  protection  of  the  laws  is 
not  denied  by  a  municipal  ordinance  for  the 
prevention  of  the  emission  of  dense  smoke 
ni  portions  of  the  city,  where  it  applies  to 
all  coming  within  its  terms,  although  other 
businesses  might  have  been,  but  were  not, 
deluded. 

[Bd.  Note.— For  other  eases,  see  Constitutional 
Law,  Cent  Dig.  U  6S4,  706;    Deo.  Dig.  «S9212.1 

[No.  121.] 

Argued  and  submitted  December  9,  1915. 
Decided  January  10,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  District 


of  Iowa  to  review  a  decree  dismissing  the 
bill  in  a  suit  to  enjoin  the  enforcement  of 
a  municipal  ordinance  prohibiting  the  emis- 
sion of  dense  smoke  in  portions  of  the  city. 
AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  M.  Broclcett  for  appellants. 

Messrs.  Eskll  C.  Carlson,  H.  W.  Byers, 
and  Earl  M.  Steer  for  appellees.  ck 

GO 

*Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

The  Northwestern  Laundry  and  T.  B. 
Hazard,  its  president,  filed  a  bill  in  the 
district  court  of  the  United  States  for  the 
southern  district  of  Iowa,  against  the  city 
of  Des  Moines,  Iowa;  James  R.  Hanna, 
mayor;  W.  A.  Needham,  commissioner; 
Zell  G.  Roe,  commissioner;  F.  T.  Van  Liew, 
commissioner;  J.  I.  Myerly,  commissioner; 
W.  H.  Byers,  commerce  counsel;  R.  O. 
Brennan,  city  solicitor;  Eskil  C.  Carlson, 
assistant  city  solicitor;  Harry  McNutt, 
smoke  inspector;  and  Paul  Beer,  W.  H. 
Harwood,  L.  Harbach,  B.  S.  Walker,  and 
Geo.  France,  members  smoke  abatement 
commission.  The  purpose  of  the  bill  was  to 
enjoin  the  enforcement  of  an  ordinance  of 
the  city  of  Des  Moines,  effective  September 
6th,  1911,  which  provided  that  the  emission  § 
of  dense  smoke  in* portions  of  that  city 7 
should  be  a  public  nuisance  and  prohibited 
the  same.  To  that  end  the  ordinance  au- 
thorized the  appointment  of  a  smoke  in- 
spector, and  otherwise  dealt  with  the  sub- 
ject with  a  view  to  effecting  the  prohibited 
purpose  declared.  The  ease  was  heard  upon 
the  bill  and  a  motion  practically  amounting 
to  a  demurrer. 

The  bill  and  amended  bill  are  very 
lengthy.  For  our  purposes,  their  allega- 
tions and  the  requirements  of  the  ordinance 
sufficiently  appear  in  what  is  said  in  the 
discussion  and  disposition  of  the  case. 

The  protection  of  the  due  process  and 
equal  protection  clauses  of  the  14th  Amend- 
ment is  invoked.  It  is  insisted  that  the 
ordinance  is  void  because  its  standard  of 
efficiency  requires  the  remodeling  of  practi- 
cally all  furnaces  which  were  in  existence 
at  the  time  of  its  adoption;  it  forbids  re- 
modeling or  substituted  equipment  without 
a  prescribed  license;  it  forbids  new  con- 
struction without  such  license;  it  fails  to 
specify  approved  equipment,  and  instead 
delegates,  first  to  the  inspector,  and  second, 
to  the  smoke  abatement  commission,  the 
unregulated  discretion  to  arbitrarily  pre- 
scribe the  requirements  in  each  case,  with- 
out reference  to  any  other  as  to  the  required 
character  of  smoke  prevention  device,  thus 
making  the  right  of  complainants  and  their 
class  to  own  and  operate  such  furnaces  sub- 
ject to  the  pleasure  of  the  inspector  and 
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aommiMJoiL  It  is  averred  that  the  ordi- 
nance ezeeeds  the  authority  delegated  to  the 
eitj  bj  the  legielatore;  that  it  attempt*  to 
inbetitate  its  own  definition  of  the  crime 
and  nuisance  committed  bj  the  emission  of 
dense  smoke  for  that  enacted  by  the  legis> 
lature  in  the  act  under  the  pretended  au- 
thority of  which  the  ordinance  is  adopted; 
that  it  is  unreasonable  and  tyrannical  and 
exceeds  the  authority  delegated  for  want 
of  uniformity  as  to  the  whole  city  and 
because  the  exceptions  specified  are  not 
natural  and  just.  It  is  alleged  that  the 
ordinance  prescribes  arbitrary  tests  of  de- 
S  grees  of  density,  and  enables  the  inspector 
«  to  present* irrebuttable  proof  of  violation; 
that  it  provides  for  unlimited  prosecutions 
and  successive  fines,  constituting  exces- 
sive punishment  in  the  aggregate,  without 
adequate  remedy  or  relief,  and  undertakes 
to  deprive  the  courts  of  power  to  determine 
whether  the  nuisances  have  in  fact  been 
committed  or  maintained. 

A  motion  to  dismiss  the  bill  covered  three 
grounds:  First,  that  the  bill  did  not  state 
any  matter  of  equity  entitling  complain- 
ants to  the  relief  prayed,  nor  were  the  facts, 
as  stated  in  the  bill,  sufficient  to  entitle 
complainants  to  any  relief  against  defend- 
ants; second,  that  the  bill  showed  upon  its 
face  that  the  complainants  have  a  plain, 
speedy,  and  adequate  remedy  at  law;  and 
third,  as  it  appeared  on  the  face  of  the  bill 
tiiat  the  complainants  were  all  residents 
of  the  state  of  Iowa,  and  the  relief  demand- 
ed was  against  an  ordinance  of  the  defend- 
ant city,  the  court  was  without  jurisdic- 
tion. The  court  sustained  the  motion,  and 
entered  a  final  decree  dismissing  the  bill 
with  prejudice.  There  was  no  attempt  to 
make  a  separate  issue  on  the  question  of 
Jurisdiction,  or  to  take  an  appeal  upon 
that  question  alone  to  this  court.  Judicial 
Code,  §  238,  86  Stat,  at  L.  1167,  chap.  231, 
Comp.  SUt.  1913,  §  1216. 

The  decree  was  a  general  one  on  the  mer- 
its, and,  as  the  bill  charged  a  violation  of 
the  14th  Amendment  not  so  frivolous  as  to 
fail  to  give  original  jurisdiction,  the  ap- 
peal to  this  court  from  the  final  decree 
brings  the  whole  case  here.  Holder  v.  Ault- 
man,  M.  &  Go.  109  U.  S.  81,  88,  42  L.  ed. 
669,  671,  18  Sup.  Ct.  Kep.  269;  Field  v. 
Barber  Asphalt  Paving  Co.  194  U.  S.  618, 
620,  48  L.  ed.  1142,  1162,  24  Sup.  Ct.  Rep. 
784;  Bois4  Artesian  Hot  k  Cold  Water  Co. 
V.  Boistf  City,  230  U.  S.  84,  91,  67  L.  ed. 
1400,  1406,  33  Sup.  Ct.  Rep.  997. 

We  are  not  furnished  with  any  reference 
to  an  Iowa  statute  giving  an  adequate  rem- 
edy at  law,  and  we  find  none  such.  We 
have  therefore  to  deal  with  the  questions. 
Federal  and  state,  made  upon  the  face  of 
the  biU. 


So  far  as  the  Federal  Constitutioa  is 
concerned,  we  have  no  doubt  the  state  may 
by  Itself,  or  through  authorized  municipal- ei 
ities,  declare  the  emission  of  dense  smoke  « 
in*citie8  or  populous  neighborhoods  a  nui- 
sance and  subject  to  restraint  as  such;  and 
that  the  harshness  of  such  legislation,  or 
its  effect  upon  business  interests,  short  of 
a  merely  arbitrary  enactment,  are  not  valid 
constitutional  objections.  Nor  is  there 
any  valid  Federal  constitutional  objection 
in  the  fact  that  the  regulation  may  require 
the  discontinuance  of  the  use  of  property, 
or  subject  the  occupant  to  large  expense  in 
complying  with  the  terms  of  the  law  or 
ordinance.  Recent  cases  in  this  court  are 
Reinman  v.  Little  Rock,  237  U.  S.  171,  59 
L.  ed.  900,  36  Sup.  Ct  Rep.  611;  Chicago 
&  A.  R.  Co.  V.  Tranberger,  238  U.  S.  67,  69 
Im  ed.  1204,  36  Sup.  Ct.  Rep.  678;  Hadacheck 
V.  Sebastian,  decided  December  20th,  1916 
[239  U.  S.  394,  60  L.  ed.  — ,36  Sup.  Ct 
Hep.  143.] 

That  such  emission  of  smoke  Is  wltlibi 
the  regulatory  power  of  the  state  has  been 
often  aiffirmed  by  state  courts.  Harmon  v. 
Chicago,  110  lU.  400,  61  Am.  Rep.  698; 
Bowers  v.  Indianapolis,  169  Ind.  106,  81 
N.  E.  1097,  13  Ann.  Cas.  1198;  People  v. 
Lewis,  86  Mich.  273,  49  N.  W.  140;  St 
Paul  V.  Haugbro^  93  Minn.  69,  66  L.R.A, 
441,  106  Am.  St  Rep.  427,  100  N.  W.  470, 
2  Ann.  Cas.  680;  State  v.  Tower,  186  Mo. 
79,  68  L.ILA.  402,  84  &  W.  10;  Rochester 
V.  Macauley-Fien  Mill  Co.  199  N.  Y.  207, 
32  LJt.A.(N.S.)  664,  92  N.  E.  641.  And 
such  appears  to  be  the  law  in  Iowa.  Mo- 
Gill  V.  Pintsch  Compressing  Co.  140  Iowa, 
429,  20  L.RJL.(N.S.)  466,  118  N.  W.  786. 

It  is  contended  that  the  ordinance  is  la 
excess  of  the  legislative  authority  conferred 
by  the  state  of  Iowa  upon  the  city  of  Des 
Moines.  This  question  does  not  seem  to 
have  been  directly  passed  upon  by  the  su- 
preme court  of  Iowa. 

The  statute  of  Iowa  enacted  April  16th, 
1911,  before  the  passage  of  this  ordinanoi^ 
is  as  follows: 

An  Act  Declaring  the  Emission  of  Smoks 
within  the  Corporate  Limits  of  Certain 
Cities  to  be  a  Public  Nuisance,  and  Con- 
ferring upon  Such  Cities  Additional 
Powers  for  the  Abatement  of  Such  Nui- 
sances.    .     .     . 

Be  it  enacted  by  the  Greneral  Assembly 
of  the  State  of  Iowa: 

Section    1.    Declared    a    nuisance. — ThcM 
emission  of  dense  smoke  within  the  oorpo-$ 
ate  limits  of  any  of  tha^cities  of  this  state* 
now  or  hereafter  having  a  population  of 
sixty-five  thousand  (66,000)  inhabitants  or 
over,  including  cities  acting  under  the  ooni- 
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miBsion  plan  of  govenunent  Sa  herelyy  da* 
clared  to  be  a  public  nuisance. 

Section  2.  Abatement. — Ewj  such  eity 
is  hereby  empowered  to  proTide  by  ordi- 
nance for  the  abatement  of  such  nuisance 
either  by  fine  or  imprisonment  or  by  ac* 
tion  in  the  district  court  of  the  eounty  in 
which  such  city  is  located,  or  by  both,  such 
action  to  be  prosecuted  in  the  name  of  the 
city.  They  may  also  by  ordinance  provide 
all  necessary  rules  and  regulations  for 
smoke  inspection  and  the  abatement  and 
prevention  of  the  smoke  nuisance.  84  Laws 
of  Iowa,  chap.  37»  p.  27. 

The  ordinance  in  question  was  passed 
on  the  6th  day  of  September,  1911,  and  be- 
came effective,  aa  we  have  said,  on  that 
date.  The  city  of  Des  Moines  is  within 
the  terms  of  this  act  On  March  20th,  1913, 
the  legislature  passed  another  law,  as  fol- 
lo¥rs: 

An  Act  Declaring  the  Emission  of  Smoke 
within  the  Corporate  Limits  of  Certain 
Cities,  Including  Cities  Acting  under 
Special  Charter,  to  be  a  Public  Nuisance 
and  Conferring  upon  Such  Cities  Addi- 
tional Powers  for  the  Abatement  of  Such 
Nuisances  and  Repealing  Chapter  Thirty- 
seven  (37)  of  the  Laws  of  the  Thirty- 
fourth  General  Assembly.    •    •    • 

Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Iowa: 

Section  1.  Declared  a  nuisance. — ^The 
emission  of  dense  smoke  within  the  corpo- 
rate limits  of  the  cities  of  the  state,  includ- 
ing cities  acting  under  commission  form  of 
government,  now  or  hereafter  having  a 
population  of  thirty  thousand  or  over  and 
in  cities  acting  under  special  charter  or 
hereafter  having  a  population  of  sixteen 
thousand  or  over,  b  hereby  declared  a 
nuisance. 
^  Section  2.  Abatements — ^Every  such  dty 
^ia  hereby  empowered  to  provide  by  ordi- 
*  nance  for  the  abatement  ol^such  nuisance 
either  by  fine  or  imprisonment,  or  by  ac- 
tion in  the  district  court  of  the  eounty  in 
which  such  city  is  located,  or  by  both;  such 
action  to  be  prosecuted  in  the  name  of  the 
city.  They  may  also  by  ordinance  provide 
all  necessary  rules  and  regulations  for 
smoke  inspection  and  the  abatement  and 
prevention  of  the  smoke  nuisance. 

Section  8.  Repeal. — That  chapter  thirty- 
seven  (87)  of  the  laws  of  the  thirty-fourth 
general  assembly  be  and  the  same  is  here- 
by repealed.  85  Laws  of  Iowa,  p.  48. 

This  statute  likewise  includes  the  city  of 
Des  Moines. 
The  former  statute  waa  repealed  by  the 
86  &  a— 14. 


new  one.  The  effect  of  this  repeal  upon 
the  validity  of  the  ordinance  is  a  state 
question,  and  as  we  understand  the  Iowa 
decisions,  the  authority  of  the  ordinance 
here  in  question  remained  unimpaired.  The 
statutory  change  did  not  have  the  effect 
to  annul  the  ordinance  passed  under  the 
former  identical  grant  of  authority.  Allen 
V.  Davenport,  107  Iowa,  90,  77  N.  W.  632; 
State  V.  Prouty,  116  Iowa,  657,  84  N.  W. 
670. 

It  is  further  contended  that,  conceding 
the  statutory  authority,  the  ordinance  is 
in  excess  of  the  legislative  grant.  This 
question  does  not  seem  to  have  been  passed 
upon  specifically  in  any  Iowa  case  called 
to  our  attention.  The  statute,  after  de- 
claring the  emission  of  dense  smoke  with- 
in the  corporate  limits  of  such  cities  as  Dea 
Moines  to  be  a  nuisance,  authorizes  the 
city  to  provide  by  ordinance  for  the  abate- 
ment of  such  nuisance  by  fine  or  imprison- 
ment or  by  action  in  the  district  court  of 
the  county,  or  both,  such  action  to  be  prose- 
cuted in  the  name  of  the  city;  and,  further- 
more, municipalities  are  authorised  to  pro- 
vide by  ordinance  all  necessary  rules  and 
regulations  for  smoke  inspection  and  the 
abatement  or  prevention  of  the  smoke  nui- 
sance. The  smoke  inspector  must  be  quali« 
fied  by  training  and  experience  to  under* 
stand  the  theory  and  practice  of  smoke  in- 
spection. He  has  the  benefit  of  counsel  of 
the  smoke  abatement  commission,  consist- 
ing of  five  members  to  be  appointed  by  the 
eity  council,  at  least  one  of  whom  must 
have  had  experience  in  the  installation  and 
conduct  of  power  and  heating  plants.  From 
the  smoke  inspector  there  is  an  appeal  to  A 
the  smoke  abatement* commission  hi  case*^ 
of  disagreement  over  plans  for  newly  con- 
structed plants  or  reconstruction  of  old 
ones.  This  grant  of  authority  would  seem 
to  be  sufficient  to  authorize  the  passage 
of  an  ordinance  of  a  reasonable  nature,  such 
as  we  believe  the  <me  now  under  considera- 
tion to  be.  It*  delegates  authority  to  carry 
out  details  to  boards  of  local  commis- 
sionera  That  such  rules  and  regulations 
^are  valid,  subject  as  they  are  to  final  con- 
sideration in  the  courts,  to  determine 
whether  they  are  reasonably  adapted  to  ac- 
complish the  purpose  of  a  statute,  haa 
been  frequently  held.  2  Dill.  Mun.  Corp. 
5th  ed.  §  574.  We  find  nothing  in  the  Iowa 
cases  to  indicate  that  the  supreme  court  of 
that  state  has  laid  down  any  different  rule 
upon  this  question.  That  the  courts  of 
Iowa  may  be  resorted  to  in  case  of  an  abuse 
of  the  powers  vested  in  the  inspector  and 
commission  seems  to  follow  from  the  deci- 
sion of  the  supreme  court  of  that  state  in 
Hubbell  V.  Higgins,  148  Iowa,  86,  126  N» 
W.  914,  Ann.  Caa.  1912B,  822. 
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As  to  the  attack  upon  the  ordinance  be- 
cause of  arbitrary  classification,  this  ques- 
tion has  been  so  often  discussed  that  noth- 
ing further  need  be  said.  The  ordinance  ap- 
plies equally  to  all  coming  within  its 
terms,  and  the  fact  that  other  businesses 
might  have  been  included  does  not  make 
such  arbitrary  classification  as  annuls  the 
l^slation.  Nor  does  it  make  classifica- 
tion illegal  because  certain  cities  are  in- 
cluded and  others  omitted  in  the  statute. 
Eckerson  v.  Des  Moines,  137  Iowa,  462,  115 
N.  W.  177. 

We  think  the  District  Court  was  right 
in  dismissing  the  bill  upon  its  merits. 

Affirmed. 


(239  U.  8.  496) 

SOUTHERN  RAILWAY  COMPANY,  Plff, 
in  Err., 

V. 

W.  L.  LLOYD. 

Reicoval  of  Causes  ^=:>86  —  Separable 
contbovebst—sufficienct  of  petition. 

1.  Allegations  in  the  petition  for  the 
removal  of  an  alleged  separable  controversy 
to  a  Federal  court  for  diverse  citizenship 
are  not  sufficient  where  they  amount  sim- 
ply to  a  traverse  of  the  facts  alleged  in 
the  plaintiff's  petition,  and  in  that  way  un- 
dertake to  try  the  merits  of  a  cause  of 
action  ^ood  upon  its  face.  

[Bd.   Note.— For  other   cases,   see  Removal   of 
Causes,  CentDlg.  Sfi  132;  166-179 ;  DecDig.  «=>86.] 

Removal  of  Causes  «=>48  —  Separable 
Controversy— Nonsuit  as  to  Resident 
Defendant. 

2.  An  order  of  nonsuH  as  to  the  resi- 
dent corporation  which  was  joined  as  co- 
defendant  with  a  nonresident  corporation 
did  not  convprt  the  action  into  a  separable 
controversy  for  the  purpose  of  removal  to 
a  Federal  court,  where  plaintiff  excepted  to 
such  order,  with  the  right  of  review  in  the 
hifj^hest  state  court. 

[Ed.  Note.— For  other  cases,   see  Removal  of 
Causes,  Cent  Dig.  SS  ]».  94;    I>ec  Dig.  ^=»48.] 

Removal  of  Causes  ^=s>86— Diverse  Citi- 
zenship —  Sepabable  Contbovebst  — 
Suit  Brought  under  Federal  Employ- 
ers* Liability  Act. 

3.  The  prohibition  of  the  Judicial  Code, 
I  28*  against  the  removal  to  a  Federal 
court  of  any  case  arising  under  the  Fed- 
eral employers'  liability  act  or  any  amend- 
ment thereto,  prevents  the  removal  for  di- 
verse citizendiip  as  a  separable  controversy 
of  a  suit  brought  under  that  statute  in 
which  a  resident  and  nonresident  corpora- 
tion were  made  defendants  upon  a  removal 
petition  which  alleges  fraudulent  joinder, 
and  avers  that  the  injury  did  not  happen 
in  interstate  commerce. 

[Ed.   Note.— For  other   cases,    see   Removal   of 
Causes,  CentDlg.  Sfi  132, 166-179 ;  DecDig.  <g=>86.] 

Courts  ^e»394— Error  to  State  Court- 
Scope  OF  Review— Question  of  LiOCal 
Pbactice. 

4.  A  ruling  of  the  highest  state  court 


in  an  action  brought  under  the  Federal 
employers'  liability  act  that  no  issue  as  to 
assumption  of  risk  was  made  or  submitted 
to  the  trial  court,  and  that  therefore  under 
the  state  practice  no  question  concerning 
that  subject  was  presented  on  appeal,  de- 
nies no  right  of  a  Federal  character  which 
may  be  reviewed  in  the  Federal  Supreme 
Court  on  writ  of  error  to  the  state  court. 
'[Bd.  Note.— For  other  cases,  see  Courts^  Cent. 
Dig,  H  1049-1077;    Dec.  Dig.  «=s>394.] 

[No.  296.] 

Argued  November  29,  1915.     Decided  Jan- 
uary 10,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which,  on  a  second  appeal,  af- 
firmed a  judgment  of  the  Superior  Court 
of  Guilford  County,  in  that  state,  in  favor 
of  plaintiff  in  an  action  under  the  Federal 
employers'  liability  act.    Affirmed. 

See  same  case  below  on  first  appeal,  162 
N.  C.  485,  78  S.  E.  489;  second  appeal,  166 
N,  C.  24,  81  S.  E.  1003,  7  N.  C.  C.  A.  620. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  M.  Wilson,  L.  E.  Jeffries, 
and  H.  O'B.  Cooper  for  plaintiff  in  error. 

Mr.  Aabrey  Ij.  Brooka  for  defendant  in 
error.  t« 

*Mr.  Justice  Day  delivered  the  opinion  ol* 
the  court: 

W.  L.  Lloyd,  herein  called  the  plaintiff, 
brought  his  action  in  the  superior  court  of 
Guilford  county.  North  Carolina,  against 
the  defendant,  the  Southern  Railway  Com- 
pany, joined  with  its  lessor,  the  North 
Carolina  Railroad  Company.  The  action 
was  brought  under  the  Federal  employers' 
liability  act  of  1908,  35  Stat  at  L.  65, 
chap.  149,  as  amended  April  5th,  1910,  36 
Stat,  at  L.  291,  chap.  143,  Comp.  Stat 
1913,  §  8662. 

The  North  Carolina  Railroad  Company  Is 
a  corporation  of  the  state  of  North  Caro- 
lina, owning  a  railroad  line  extending 
from  Goldsboro,  North  Carolina,  to  Char- 
lotte, in  the  same  state.  The  Southern 
Railway  Company  is  organized  under  tha 
laws  of  the  state  of  Virginia,  and  is  a  com- 
mon carrier  engaged  in  interstate  commerce, 
transporting  freight  and  passengers  from 
the  city  of  Washington,  District  of  Colum- 
bia, through  Greensboro,  and  over  the  tracks 
of  the  North  Carolina  Railroad  Company 
through  Spencer,  Salisbury,  and  Charlotte 
The  petition  charges  that  the  Southern 
Railway  Company  was,  at  the  time  of  the 
injuries  complained  of,  operating  as  lessee 
of  the  North  Carolina  Railroad  Company 
the  roads  and  side  tracks  at  Spencer;  that 
on  January  12th,  1911,  plaintiff  was  em- 
ployed as  an   engineer  by  the  defendant* 


^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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Southern  Railway  Company,  upon  its 
freight  trains  running  over  said  line  of 
road  from  Spencer,  North  Carolina,  to 
Monroe,  Virginia,  and  was  engaged  in  in- 
terstate traffic;  that  upon  said  date  he  was 
directed  as  engineer  to  take  charge  of  a 
certain  engine  at  Spencer,  to  ascertain 
whether  the  same  was  in  serviceable  con- 
dition, as  it  had  just  come  from  the  re- 
pair shops;  that  while  he  was  operating 
the  engine  on  one  of  the  side  tracks  of  the 
North  Carolina  Railroad  Company's  main 
line  at  Spencer,  and  was  oiling  and  in- 
specting the  same,  in  stooping  over  the 
OS  engine  to  ascertain  if  the  ash  pan  and  other 
$  equipments    were    in    proper    condition,    a 

*  lever  about  defect  long,  located  at  the  rear 
of  the  driving  wheel  and  the  lower  side  of 
the  engine,  used  for  the  purpose  of  operat- 
ing the  damper  to  the  ash  pan,  tripped  and 
violently  struck  the  plaintiff  in  the  fore- 
head, causing  serious  harm  and  injury; 
that  the  defective  condition  was  known  to 
the  Southern  Railway  Company,  and  un- 
known to  the  plaintiff;  that  the  plaintiff, 
at  the  time  of  the  injury,  was  employed  by 
the  Southern  Railway  Company  for  the 
purpose  of  transporting  interstate  commerce 
running  to  and  from  Spencer,  North  Caro- 
lina, along  the  main  line  of  the  Southern 
Railway  Company,  part  of  which  said  line 
included  the  portion  of  said  North  Carolina 
Railroad  Company's  line  leased  by  the 
Southern  Railway  Company  from  Greens- 
boro, North  Carolina,  to  Spencer,  North  Car- 
olina; that  the  engine  upon  which  the  plain- 
tiff was  hurt  was,  and  had  been,  exclusively 
used  by  the  Southern  Railway  Company  in 
the  transportation  of  interstate  commerce 
over  the  line  of  said  road  between  Spencer 
and  Monroe,  Virginia,  and  that  the  plain- 
tiff, at  the  time  of  his  injury,  was  in  charge 
of  said  engine.  Negligence  of  the  Southern 
Railway  Company  is  charged  in  furnishing 
the  plaintiff  with  an  unsafe  and  dangerous 
engine,  knowing  the  same  to  be  such,  and 
thereby  rendering  the  plaintiff's  employ- 
ment hazardous  and  dangerous,  and  un- 
necessarily exposing  him  to  peril. 

The  Southern  Railway  Company  in  due 
season  filed  its  petition  for  removal  of  the 
case  to  the  district  court  of  the  United 
States  for  the  western  district  of  North 
Carolina,  because  of  its  diversity  of  citi- 
Eenship  with  the  plaintiff,  and  alleging  that 
the  joinder  of  the  North  Carolina  Railroad 
Company,  the  local  defendant,  was  fraudu- 
lently made  to  avoid  Federal  jurisdiction; 
that  the  plaintiff  was  not  engaged  in  inter- 
state commerce  at  the  time  of  the  accident; 
that  the  engine  upon  which  he  was  injured 

8  was  not  engaged  in  any  kind  of  commerce 
^  at  the  time  of  the  accident;  and  that  these 

*  allegations  in  the  petition  were  fraudulent 


and  false,  which  the  plamtiff  knew,  or 
could  have  ascertained  by  the  exercise  of 
the  slightest  diligence  upon  his  part.  The 
court  refused  to  remove  the  case,  to  which 
refusal  the  Southern  Railway  Company 
excepted. 

Upon  issue  joined,  the  case  came  on  for 
trial  at  the  February  term,  1913,  of  the 
superior  court  of  Guilford  coimty.  At  the 
close  of  plaintiff's  testimony,  the  court  inti- 
mated that  there  was  no  cause  of  action 
against  the  North  Carolina  Railroad  Com- 
pany; upon  this  intimation  a  nonsuit  was 
taken  as  to  that  company.  Thereupon  the 
Southern  Railway  Company  filed  a  second 
petition  for  removal  which  the  court,  after 
argument,  granted,  and  an  order  was  made, 
removing  the  case  to  the  district  court  of 
the  United  States  for  the  western  district 
of  North  Carolina.  The  plaintiff  excepted 
to  this  order  of  removal,  and  to  the  non- 
suit as  to  the  North  Carolina  Railroad  Com- 
pany, and,  upon  appeal  to  the  supreme 
court  of  North  Carolina,  that  court  held 
that  the  case  should  not  have  been  removed, 
and  remanded  it  to  the  superior  court  of 
Guilford  county  for  trial.  162  N.  C.  486, 
78  S.  E.  489. 

The  case  coming  on  again  for  trial  in  the 
superior  court,  the  Southern  Railway  Com- 
pany renewed  its  objections  to  the  juris- 
diction by  a  plea,  and  set  up  that  the  case 
had  been  docketed  in  the  district  court  of 
the  United  States  for  the  western  district 
of  North  Carolina,  that  no  motion  had  been 
made  to  remand  the  same,  that  the  order 
removing  it  had  not  been  revoked,  and  that 
the  case  was  then  pending  for  trial  in  the 
district  court  as  aforesaid.  The  North 
Carolina  Railroad  Company  also  filed  a 
plea  to  the  jurisdiction.  These  pleas  were 
overruled,  and  upon  trial  a  verdict  and 
judgment  was  rendered  in  favor  of  the 
plaintiff.  Upon  appeal  to  the  supreme  court 
of  North  Carolina,  that  judgment  was  af- 
firmed. 166  N.  C.  24,  81  S.  £.  1003,  7  N. 
C.  C.  A.  620. 

From  the  statement  of  the  case  already  ^ 
made,  it  is  apparent  that  the  plaintiffg 
sought  to  recover  under  the*  Federal  em** 
ployers'  liability  act,  joining  both  railroad 
companies  upon  the  theory  that  the  lessor 
company  remained  liable  under  the  law  of 
North  Carolina  upon  the  cause  of  action 
asserted  by  the  plaintiff.  See  North  Caro- 
lina R.  Co.  y.  Zachary,  232  U.  S.  248,  68 
L.  ed.  691,  34  Sup.  Ct.  Rep.  306,  Ann.  Cas. 
1914C,  169.  On  the  face  of  the  petition  a 
case  was  made  invoking  the  jurisdiction  of 
the  state  court  to  recover  tmder  the  Fed- 
eral act,  because  of  the  negligence  charged. 
That  the  state  court  had  jurisdiction  of 
such  an  action  is  expressly  provided  by 
the  Federal  statute.    Act  of  April  6,  1910, 
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^6  Stat,  at  L.  291,  chap.  143,  Comp.  Stat. 
1913,  §  8662. 

In  no  case  can  the  right  of  removal  be 
establiflhed  by  a  petition  to  remove  which 
amounts  simply  to  a  traverse  of  the  facts 
alleged  in  the  plaintiff's  petition,  and  in 
that  way  undertaking  to  try  the  merits  of 
a  cause  of  action,  good  upon  its  face.  Chesa- 
peake &  0.  R.  Co.  V.  Cockrell,  232  U.  S. 
146,  58  L.  ed.  544,  34  Sup.  Ct.  Rep.  278.  It 
is  only  in  cases  wherein  the  facts  alleged 
in  the  petition  for  removal  are  sufficient  to 
fairly  raise  the  issue  of  fraud  that  the  state 
court  is  required  to  surrender  its  juris- 
diction. The  order  of  nonsuit  in  the  trial 
court  as  to  the  North  Carolina  Railroad 
-Company,  appealed  from  by  plaintiff,  with 
the  right  of  review  in  the  supreme  court  of 
the  state,  did  not  make  the  case  removable 
■as  to  the  Southern  Railway  Company. 
American  Car  &  Foundry  Co.  v.  Kettelhake, 
^36  U.  S.  311,  69  L.  ed.  594,  35  Sup.  Ct. 
Rep.  357.  Moreover,  as  we  shall  see  later, 
under  the  employers'  liability  act,  no  case 
is  removable  merely  because  of  diversity  of 
citizenship. 

The  act  of  1910,  supra,  expressly  giyes 
Jurisdiction  to  the  state  court,  and  pro- 
vides that  no  case  arising  under  its  provi- 
sions, bx'ought  in  a  state  court  of  competent 
Jurisdiction,  shall  be  removed  to  any  court 
of  the  United  States.  Section  28  of  the 
Judicial  Code,  36  SUt.  at  L.  1087,  chap. 
231,  Comp.  Stat.  1913,  §  1010,  contains  a 
like  provision,  and  expressly  provides  that 
no  case  arising  under  the  employers'  lia- 
bility act  or  any  amendment  thereto, 
brought  in  a  state  court  of  competent  juris- 
^  diction,  shall  be  removed  to  any  court  of 
^  the  United  States.  The  question  of  the  ef- 
*  feet  of  this  provision  upon  the  right  *to 
remove  a  case  because  of  diversity  of  citi- 
zenship, since  the  passage  of  the  act  re- 
ferred to,  was  before  this  court  and  passed 
upon  in  Kansas  City  Southern  R.  Co.  v. 
Leslie,  238  U.  S.  599,  59  L.  ed.  1478,  35 
Sup.  Ct.  Rep.  844.  It  was  therein  held  that 
there  was  no  authority  to  remove  such  ac- 
tion from  the  state  court  to  the  Federal 
court  because  of  diversity  of  citizenship. 
Nor  did  the  allied  fraudulent  joinder  of 
the  local  defendant  in  the  state  court  give 
such  right.  North  Carolina  R.  Co.  v.  Zach- 
ary,  supra.  And  see  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Whiteaker,  decided  in  this  court, 
December  20,  1915  [239  U.  S.  421,  60  Ia  ed. 
— ,  36  Sup.  Ct  Rep.  152].  Such  right  did 
not  arise  from  the  allegation  of  the  removal 
petition  that  the  injury  did  not  happen  in 
interstate  commerce.  Chesapeake  &  O.  R. 
06.  V.  Cockrell,  supra.  It  follows  that  the 
state  court  did  not  err  in  its  judgment  as 
to  the  right  of  removal  upon  the  facts  pre- 
sented in  this  case. 


As  to  other  questions  of  a  Federal  char- 
acter, they  may  be  briefly  disposed  of.  It 
is  insisted  that  the  trial  court  should  have 
given  the  instruction  requested  by  the  rail- 
road company  to  the  effect  that,  upon  the 
facts  shown,  the  plaintiff  was  not  engaged 
in  interstate  commerce  at  the  time  of  his 
injury.  Upon  this  subject  there  is  testi- 
mony in  the  record  to  support  the  allega- 
tions of  plaintiff's  petition  and  the  charge 
to  the  jury  as  given.  The  trial  court 
charged  that,  in  order  to  recover,  the  bur- 
den was  upon  the  plaintiff  to  show  that  at 
the  time  he  received  his  injury  he  was  en- 
gaged in  interstate  commerce.  In  refusing 
the  request  asked,  and  leaving  the  issue  to 
the  jury,  the  trial  court  committed  no  er- 
ror, and  the  supreme  court  of  the  stata 
rightly  affirmed  the  judgment  in  that  re- 
spect. North  Carolina  R.  Co.  v.  Zachary, 
supra;  Pedersen  v.  Delaware,  L.  &  W.  R. 
Co.  229  U.  S.  146,  57  L.  ed.  1125,  33  Sup. 
Ct.  Rep.  648,  Ann.  Cas.  19140,  153,  8  N. 
0.  a  A.  779;  New  York  0.  &  H.  R.  R.  Co. 
V.  Carr,  238  U.  &  260,  69  L.  ed.  1298,  86 
Sup.  Ct.  R^.  780;  Pennsylvania  Ca  t. 
Donat,  decided  by  this  court  November  1st, 
1915  [230  U.  S.  50,  60  L.  ed.  — ^,36  Sup. 
Ct  Rep.  4.] 

The  court  properly  refused  the  request 
as  to  contributory  negligence  and  gave  the  8 
rule  laid  down  in  the*employers'  liability? 
act.  As  to  assumption  of  risk,  the  su- 
preme court  held  that  no  such  issue  was 
made  or  submitted  to  the  trial  court  (a 
conclusion  fully  supported  by  the  record) , 
and  therefore  under  the  state  practice  no 
question  concerning  that  subject  was  pre* 
sented  on  appeaL  This  conclusion  denied 
no  right  of  a  Federal  character* 

Judgment  affirmed. 


(2»  U.  8.  4m 
UNITED  STATES  OF  AMERICA,  Appt^ 

T. 

HAMBURG-AlkfERIKANISCHE  PACKET- 
FAHRT-ACTIEN  GESELLSCHAFT  e» 
al.     (No.  289.) 


HAMBURG-AMERIKANISCHE  PACKBT- 
FAHRT-ACTIEN  GESELLSCHAFT  el 
aL,  Appts., 

V. 

UNITED   STATES    OF   AMERICA.     (Ne. 
332.) 

Appeal  and  Ebbob  ^s»1^Moot  Gaob— 
Review. 

1.  Hie  moot  character  of  the  contro- 
versy because  of  the  existence  of  the  Euro- 
pean War  prevents  the  Federal  Supreme 
Court  from  deciding  on  the  merits  an  i^ 
peal  from  a  decree  presenting  the  question 
whether  the  provisions  of  the  anti-trust  aet 
of  July  2,  1890  (26  Stat,  at  L.  209,  chi^ 
647,  Comp.  Stat.  1913,  §  8820),  are  violated 
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by  a  combination  of  steamship  companies  to 
monopolize    Trans-Atlantic    transportation. 
[Sd.  Note.— For  other  easee,   see  Appeal  and 
Brror.  Cent  Dig.  8S  ^-90 1   Deo.  Dig.  «=5>19.] 

Evidence  <e=s>5— Judicial  Notice— Exist- 
ence OF  Wab.     ,   ^  ^      X  X  , 

2.  The  Federal  Supreme  Court  takes 
judicial  notice  of  the  existence  of  the  pres- 
ent European  War. 

[Bd.  Note.— For  other  cases,  see  Byldence, 
Cent  Dig.  §  4;   Dec  pig.  «=5>6.] 

Appeal  and   Ebbob   ^==>781  —  Judqicbnt 
— Revebsino  Without  Pbejudicb. 

3.  The  Federal  Supreme  Court,  instead 
of  dismissing  an  appeal  from  a  decree  of  a 
Federal  district  court  adverse  to  the  gov- 
ernment's contention  that  a  combination  of 
steamship  companies  to  monopolize  Trans- 
Atiantic  transportation  violates  the  anti- 
trust act  of  July  2,  1890  (26  Stat,  at  L. 
209,  chap.  647,  Comp.  SUt.  1013,  §  8820), 
because  the  oontroversj  has  become  a  moot 
ene  in  view  of  the  European  War»  will  re- 
verse the  decree  and  remand  the  case  with 
directions  to  dismiss  the  bill  without  preju- 
dice to  the  ri^ht  of  the  government  m  tiie 
future  to  assail  any  actual  contract  or  com- 
bination deemed  to  offend  against  the  anti- 
trust act. 

nUL  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  19  63-80.  S122;    Dee.  Dig.  ^s» 

[Nos.  289  and  332.] 

Argued  November  8  and  4,  1015.    Decided 
January  10,  1016. 

CROSS  APPEALS  from  the  District  Court 
of  the  United  States  for  the  Southern 
District  of  New  York  to  review  a  decree 
granting  a  portion  only  of  the  relief  sought 
by  the  United  States  in  a  suit  under  the 
anti-trust  act  against  Trans- Atlantic  steam- 
ship companies.  Reversed  and  remanded, 
witii  directions  to  dismiss  the  bill  without 
prejudice. 

See  same  ease  below,  216  Fed.  071. 

The  facts  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  6. 
Carroll  Todd  and  Special  Assistant  to  the 
Attorney  Qeneral  Thurlow  M.  Gordon  for 
the  United  States. 

Messrs.  Charles  P.  Spooner,  John  C. 
Spooner,  and  James  L.  Bishop  for  the  Ham- 
burg-American Steamship   Company  et  aL 

Messrs.  Imolus  H.  Beers  and  Allan  B. 
A.  Bradley  for  the  Cunard  Steamship  Com- 
pany et  aL 

Messrs.  Charles  O.  Bnrlingham  and 
Roscoe  H.  Hupper  for  the  American  Line 
et  al. 

Messrs.  Joseph  Larocgue,  William  G. 
Choate,  and  Nelson  Shipman  for  the  North 
German  Lloyd  et  al. 

Mr.  Ralph  James  M.  Bullowa  for  the 
Russian  East  Asiatic  Steamship  Company 
etaL 


*Mr.   Chief  Justice  White  delivered  the? 
opinion  of  the  court: 

The  United  States,  on  January  4th,  1011, 
commenced  this  suit  to  prevent  the  further 
execution  of  an  agreement  to  which  the 
defendants  were  parties  and  which  it  was 
charged  constituted  the  foundation  of  an 
illegal  combination  in  violation  of  the 
anti-trust  act  (26  Stat,  at  L.  200,  chap. 
647,  Comp.  Stat.  1013,  §  8820).  The  relief 
asked,  moreover,  in  the  nature  of  things 
embraced  certain  subsidiary  agreements 
made  during  the  course  of  the  execution  of 
the  main  contract,  in  furtherance  of  its  al- 
leged prohibited  result  The  principal 
agreement  was  made  in  1008,  to  last  until 
February  28,  1011,  but  was  to  continue  in 
force  thereafter  from  year  to  year  unless 
not  later  than  December  1st  of  each  year  a 
notice  of  the  intention  not  to  continue  was 
given.  On  December  3,  1010,  however,  just 
a  month  before  this  suit  was  filed,  the 
agreement  in  question  was  renewed  for  a 
period  of  five  years. 

We  give  from  the  argument  on  behalf  of 
the  United  States  a  statement  of  the  corpo- 
rate defendants  to  the  bill,  some  of  whom 
had  become  parties  to  the  alleged  ill^al 
combination  by  subsidiary  agreement  or 
agreements  made  at  a  later  date  than  the 
original  contract. 

1.  "The  Allan  Line  Steamship  Company, 
Limited,  hereafter  called  the  'Allan  Line,' 
a  British  corporation,  operating  from 
Portland,  Boston,  and  Philadelphia  to 
London,  Liverpool,  and  Glasgow  and  re- 
turn, o 
*2.  *%temational  Mercantile  Marine  Com- • 
pany,  a  New  Jersey  corporation,  operating 
from  New  Tork  and  Philadelphia  to  Liver- 
pool and  Southampton  and  return. 

3.  "Its  ships,  together  with  those  of  iU 
subsidiary  company,  defendant  Internation- 
al Navigation  Company,  Limited,  also  oper- 
ating from  New  York  and  Philadelphia  to 
Liverpool  and  Southampton,  .  .  .  are 
referred  to  as  the  'American  Line.'  Be- 
sides International  Navigation  Company, 
Limited,  it  also  controls  through  stock 
ownership  the  defendants  British  &  North 
Atlantic  Steam  Navigation  Company, 
Limited,  Soci^t^  Anonyme  de  Navigation 
Beige  Americaine,  and  Oceanic  Steam  Navi- 
gation Company,  limited. 

4.  "British  &  North  Atlantic  Steam  Navi- 
gation Company,  Limited,  a  British  corpo- 
ration, hereafter  called  the  'Dominion  Line,' 
operating  from  Portland  to  Liverpool  and 
return. 

5.  "Soci^t^  Anonyme  de  Navigation  Beige 
Americaine,  a  Belgian  corporation,  here- 
after called  the  'Red  Star  Line,'  operating 
from  New  York  and  Philadelphia  to  Ant- 
werp and  return. 
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6.  Oceanic  Steam  NaTigatioii  Company^ 
Limited,  a  British  corporation,  hereafter 
called  the  'White  Star  Line,'  operating 
from  New  York  and  Boston  to  Liverpool 
and  Southampton  and  return. 

7.  'The  Anchor  Line  (Henderson  Broth- 
ers), Limited,  a  British  corporation,  here- 
after called  the  'Anchor  Line,'  operating 
from  New  York  to  Glasgow  and  return. 

8.  "Canadian  Pacific  Bailway  Company, 
a  Canadian  corporation,  operating  a  regu- 
lar line  of  steamships,  hereafter  called  the 
'Canadian  Pacific  Line,'  from  Montreal, 
Quebec,  and  St.  John  in  the  Dominion  of 
Canada  to  Liverpool,  England,  and  return. 
It  also  owns  and  operates  a  transconti- 
nental railroad  which,  partly  through 
branches  running  into   the    United   States 

9  and  partly  through  connections    with    the 

^Wabash    and    other    American    railroads, 

*  transports    a    substantial    proportion    (12 

per  cent)    of  its  steamship  passengers  to 

and  from  points  in  this  country. 

9.  "The  Cunard  Steamship  Company, 
Limited,  a  British  corporation,  hereafter 
called  the  'Cunard  Line,'  operating  from 
New  York  and  Boston  to  Liverpool  in  Eng- 
land, Fiume  in  Hungary,  and  Trieste  in 
Austria,  and  return. 

10.  "Hamburg- Amerikanische  Paoketfahrt- 
Actien  Gesellschaft,  a  (German  corporation, 
hereafter  called  the  'Hamburg-American 
Line,'  operating  from  New  York  to  Ham- 
burg and  return. 

11.  "Nord  Deutscher  Lloyd,  a  German 
corporation,  hereafter  called  the  'North  Ger- 
man Lloyd  Line,'  operating  from  New  York, 
Baltimore,  and  Galveston  to  Bremen  and 
return. 

12.  ''Nederlandsh-Amerikaansche  Stoom- 
▼aart  Maatschapij  ( Holland-Amerika  Lijn ) , 
a  Netherlands  corporation,  hereafter  called 
the  'Holland-American  Line,'  operating  be- 
tween New  York  and  Rotterdam  and  re- 
turn. 

13.  "Russian  East  Asiatic  Steamship 
Company,  a  Russian  corporation,  hereafter 
called  the  'Russian-American  Line,'  oper- 
ating between  New  York  and  Libau,  Rus- 
sia, and  return." 

The  individuals  named  as  defendants 
were  the  principal  officers  and  agents  in 
this  country  of  the  corporate  defendants. 
We  extract  from  the  argument  on  behalf 
of  the  government  the  following  statement 
of  the  main  provisions  of  the  principal 
agreement. 

"(1)  The  parties  guarantee  to  each 
other  certain  definite  percentages  of  the 
entire  steerage  traffic  carried  by  them  both 
eastbound  and  westbound  between  Euro- 
pean ports  and  the  United  States  and 
Canada,  except  Mediterranean  passengers. 

"(2)  Any  line  exceeding    its    allotment 


must  pay  into  the  pool  a  compensation 
price  of  £4  for  each  excess  passenger,  which 
smn  is  to  be  paid  proportionately  to  theS 
line  or  linea •which  have  not  carried  their* 
full  quota.  It  is  expressly  stated  thai  this 
provision  'forms  one  of  the  main  features  of 
the  entire  contract.' 

"(3)  Each  line  must  make  a  weekly  re> 
port  of  the  number  of  steerage  passengers 
carried,  and  from  these  the  secretary  of  the 
pool  compiles  weekly  statements  showing 
the  pool  position  of  each  line.  He  also  pre- 
pares each  month  provisional  accounts  of 
the  compensation  due  from  lines  which 
have  exceeded  their  quota.  This  must  be 
paid  immediately  on  pain  of  heavy  penal- 
ties. Final  settlements  are  made  at  the 
end  of  each  year. 

"(4)  Each  line  undertakes  to  arrange  its 
rates  and  service  in  such  manner  that  the 
number  of  steerage  passengers  it  actually 
carries  shall  correspond  as  nearly  as  pos* 
sible  with  the  number  allotted  to  it  by  the 
contract.  If  any  line  exceeds  its  proporti<»i 
it  is  in  duty  bound  to  adopt  measures 
calculated  to  bring  about  a  correct  adjust- 
ment. The  other  lines  may  either  await  tha 
action  of  the  individual  line,  or  a  majority 
of  the  lines  representing  76  per  cent  of  the 
pool  shares  can  immediately  order  rates  on 
a  plus  line  to  be  raised  or  rates  on  a  minus 
line  to  be  lowered,  and  from  this  order 
there  is  no  appeaL  It  is  expressly  stated* 
however,  that  'all  parties  were  unanimoua- 
ly  of  the  opinion  that  the  adjustment  is, 
whenever  practicable,  to  be  effected  not  by 
reducing  the  rates  of  one  line,  but,  on  the 
contrary,  by  radaing  the  rates  of  one  or 
several  of  the  lines. 

"(5)  No  line  has  the  right  to  alter  its 
steerage  rates  without  having  previously 
informed  the  secretary;  L  e.,  all  lines  ara 
bound  to  maintain  existing  rates  until  the 
other  pool  members  are  notified. 

"(6)  No  circulars  or  publications  shall 
be  issued  by  any  line  r^ecting  upon  or 
instituting  comparisons  with  any  other 
conference  line  unfavorable  to  the  latter, 
and  no  party  shall  support  (advertise  in) 
any  newspaper  which  shall  systematically 
attack  any  conference  line.  ei 

"(7)  To  insure  the  faithful  performance^ 
of  the^sgreement,  each  line  deposits  with* 
the  secretary  a  promissory  note  in  the 
amoimt  of  £1,000  for  each  per  cent  of  traffie 
allotted  to  it  in  the  pool.  From  this 
amoimt  penalties  may  be  collected  ranging 
from  £260  for  smaller  infractions  to  the 
forfeiture  of  the  entire  deposit  if  the  line 
withdraws  from  the  agreement  before  ita 
expiration,  refuses  to  pay  compensation 
money,  or  assists  directly  or  indirectly  any 
opposition  line. 

''(8)  New  lines  may  be  admitted  or  the 
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terma  of  the  agreement  altered  only  by 
unanimous  vote,  unless  otherwise  prorided 
in  the  contract. 

"(9)  To  assist  in  the  carrying  out  of  the 
agreement  a  secretary  was  appointed. 

*'(10)  Regular  meetings  are  to  be  held 
alternately  at  London  and  Cologne  for  the 
purpose  of  c&rrying  out  this  agreement  and 
agreements  collateral  thereto.  These  meet- 
ings constitute  what  is  called  the  Atlantic 
Conference. 

'^Representatives  of  the  Atlantic  Confer- 
ence Lines  likewise  meet  in  New  York  in 
what  is  called  the  American  Atlantic 
Conference  or  New  York  Conference." 

It  is  to  be  observed  in  addition  that  the 
agreement  expressly  provided  that  the 
withdrawal  of  any  one  of  the  lines  from  the 
contract  should  release  all  others  from  all 
future  obligation  unless  the  others  agreed 
among  themselves  to  continue. 

To  the  elucidation  of  the  view  we  take  of 
the  case  it  suffices  to  say  that,  as  the  re- 
sult of  the  answers  of  the  defendants,  the 
issues  which  arose  for  decision  were  two- 
fold in  character:  Did  the  anti-trust  act 
relate  to  the  business  of  ocean  transporta- 
tion with  which  the  assailed  agreement  and 
those  subsidiary  to  it  were  concerned;  and 
if  so,  did  the  agreements  and  the  conduct 
of  the  defendants  under  them  constitute  a 
violation  of  the  provisions  of  the  anti-trust 
89  act? 

^'  The  court  below,  although  deciding  that 
*  the  ocean  •transportation  covered  by  the 
main  agreement  was  under  the  control  of 
the  anti-trust  act,  yet  held  that  the  as- 
sailed contract  and  the  action  of  the  parties 
under  it  were  not  within  the  terms  of  the 
act,  and  therefore  that  the  complaint  of  the 
government  on  that  subject  was  without 
foundation.  The  court,  however,  concluded 
that  a  certain  subsidiary  agreement  which 
had  been  entered  into  in  the  process  of  the 
execution  of  the  original  agreement  had 
given  rise  to  a  practice  which  was  rep- 
robated by  the  anti-trust  act^  and  the 
further  execution  of  such  agreement  and  the 
carrying  out  of  the  practice  under  it  were 
by  the  decree  forbidden.  The  court  reached 
these  conclusions  upon  opinions  formed 
eonceming  the  nature  and  character  of 
ocean  transportation  with  which  the  agree- 
ment was  concerned,  the  evils  which  had 
existed  in  the  traffic  and  which  it  was  the 
purpose  of  the  agreement  to  remedy,  the 
practice  of  the  commercial  world  in  dealing 
with  such  transportation  in  the  past,  the 
benefit  which  had  resulted  to  commerce 
from  the  execution  of  the  agreement,  the 
reflex  light  thrown  upon  its  intent  and 
object  by  the  reasonable  rates  which  had 
been  applied  in  its  execution,  and  many 
other  conditions  which  had  come  to  pass  as 


a  result  of  the  agreement,  tending  to  the 
amelioration  of  the  conditions  of  steerage 
travel  and  the  resulting  benefaction  to  the 
safety,  comfort,  and  health  of  the  millions 
of  human  beings  traveling  by  steerage,  to 
which  class  of  traffic  alone  the  contract  re- 
lated.    216  Fed.  971. 

The  contentions  which  presumably  were 
urged  in  the  court  below  and  which  it  is 
deemed  by  the  parties  here  arise  for  de- 
cision will  at  once  appear  by  giving  a  brief 
statement  concerning  those  made  on  this 
appeal  by  the  United  States  and  by  the  de- 
fendants as  appellees  or  on  a  cross  appeaL 
On  behalf  of  the  United  States  it  is  insisted 
that  the  provisions  of  the  anti-trust  act 
govern  the  subject,  that  the  terms  of  the 
agreement  constitute  a  plain  violation  of^ 
that  act,  that  the  conduct  of  the  parties^ 
underwit  adds  additional  force  to  the  oon«* 
siderations  arising  from  the  text  of  the  con- 
tract, since  it  demonstrates  that  the  pur- 
pose of  the  agreement  was  to  destroy 
competition,  to  acquire  dominion  over  rates 
and  to  fix  them  as  the  result  of  monopoly, 
and  that  it  is  wholly  irrelevant  to  inquire 
whether,  in  executing  the  wrongful  powers 
which  were  acquired  by  the  contract,  the 
parties  were  beneficent  in  their  action,  since 
what  the  act  forbids  is  the  monopoly  and 
the  combination  for  the  purpose  of  obtain- 
ing monopoly,  and  there  is  no  distinction, 
in  the  act  between  a  good  monopoly  and  a 
bad  one.  On  the  other  hand,  the  conten- 
tions of  the  defendants  are  as  follows: 
First,  that,  conceding  the  power,  it  is  not 
to  be  assumed,  in  the  absence  of  express 
declaration  to  that  effect,  that  the  purpose 
of  Congress  in  the  anti-trust  act  was  to 
extend  its  authority  into  foreign  coimtries 
to  prevent  the  execution  in  such  countries 
of  contracts  which  were  there  legal  and 
and  which  were  intended,  in  view  of  the 
conditions  there  prevailing,  to  better  enable 
the  discharge  by  ocean  carriers  of  their 
duty.  Second,  that  it  appears  from  subse- 
quent legislation  of  Congress  that  it  was 
not  its  intention  to  deal  with  ocean  trans- 
portation from  and  to  foreign  countries  by 
the  anti-trust  act»  since  such  transportation 
was  dealt  with  in  subsequent  legislation  in 
a  manner  which  persuasively  leads  to  such 
conclusion.  Chap.  349,  §§  73-77,  28  Stat 
at  L.  670,  Comp.  Stat.  1913,  §§  8831-8835; 
chap.  11,  §  34,  30  Stat,  at  L.  213;  Joint 
Resolution,  38  Stat,  at  L.  779.  Third,  that 
in  fully  investigating  and  considering  the 
question  whether  ocean  transportation  to 
and  from  foreign  countries  was  included  in 
the  anti-trust  act,  in  an  elaborate  report  a 
committee  of  the  House  of  Representatives 
had  expressed  conclusions  in  conflict  with 
the  view  that  the  act  did  apply,  and  had 
recommended  the  adoption  of  l^slation  to 
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^  guard  against  evils  in  such  traffic,  if  any, 
^  and  which  legislation,  if  adopted,  would  be 

•  in  a  large  senst* incompatible  with  the  con- 
clusion that  the  anti-trust  act  was  applica- 
ble to  such  transportation. 

While  this  mere  outline  shows  the  ques- 
tions which  are  at  issue  and  which  would 
require  to  be  considered  if  we  had  the  right 
to  decide  the  controyersj,  it  at  once  fur- 
ther demonstrates  that  we  may  not,  without 
disregarding  our  duty,  pass  upon  tbem  be- 
cause of  their  absolute  want  of  present 
actuality;  thatis,  because  of  their  now  moot 
character  as  an  incTitable  legal  consequence 
springing  from  the  European  War  which 
is  now  flagrant, — a  matter  of  which  we 
take  judicial  notice.  Montgomery  y.  Unit- 
ed SUtes,  15  WalL  305,  21  L.  ed.  97; 
United  States  T.  Laptoe,  17  Wall.  601,  21 
L.  ed.  603,  7  Moore,  Int.  Law  Dig.  244,  250. 
The  legal  proposition  is  not  in  substance 
controverted,  but  it  is  urged,  in  view  of 
the  character  of  the  questions  and  the  possi- 
bility or  probability  that,  on  the  cessation 
of  war,  the  parties  will  resume  or  recreate 
their  asserted  illegal  combination,  we  should 
now  decide  the  controversies  in  order  that 
by  operation  of  the  rule  to  be  established 
any  attempt  at  renewal  of  or  creation  of 
the  combination  in  the  future  will  be  ren- 
dered impossible.  But  this  merely  upon  a 
prophecy  as  to  future  conditions  invokes  the 
exercise  of  judicial  power  not  to  decide  an 
existing  controversy,  but  to  establish  a 
rule  for  eontrolling  predicted  future  con- 
duct, contrary  to  the  elementary  principle 
which  was  thus  stated  in  California  t.  San 
Pablo  k  T.  R.  Ck>.  140  U.  6.  808,  314,  87  U 
ed.  747,  748,  13  Sup.  Ct  Rep.  876: 

'The  duty  of  this  court,  as  of  every  ju- 
dicial tribunal,  is  limited  to  determining 
rights  of  persons  or  of  property  which  are 
actually  controverted  in  the  particular 
ease  before  it  When,  in  determining  such 
rights,  it  becomes  necessary  to  give  an 
opinion  upon  a  question  of  law,  that  opinion 
may  have  weight  as  a  precedent  for  future 
decisions.  But  the  eourt  is  not  empowered 
to  decide  moot  questions  or  abstract 
propositions,  or  to  declare,  for  the  govem- 
^  ment  of  future  eases,  principles  or  rules  of 
^  law  which  cannot  affect  the  result  as  to  the 

*  thing  in  issue*  in  the  case  before  it.  No 
stipulation  of  parties  or  counsel,  whether 
in  the  case  before  the  court  or  in  any  other 
case,  can  enlarge  the  power,  or  affect  the 
duty,  of  the  court  in  this  regard.** 

See  also  Lord  Veazie,  8  How.  261,  12  L. 
ed.  1067;  Cheong  Ah  Moy  v.  United  States, 
113  U.  S.  216,  28  L.  ed.  083,  6  Sup.  Ct.  Rep. 
431;  LiUle  v.  Bowers,  134  U.  S.  647,  33  L. 


ed.  1016,  10  Sup.  Ct  Rep.  620;  Jones  T. 
Montague^  104  U.  S.  147,  48  L.  ed.  013,  24 
Sup.  Ct.  Rep.  611;  Security  Mut  L.  Ina. 
Ca  T.  Prewitt,  200  U.  S.  446,  50  L.  ed.  545^ 
26  Sup.  Ct  Rep.  314;  Richardson  v.  Mo- 
Chesney,  218  U.  S.  487,  54  L.  ed.  1121,  31 
Sup.  Ct.  Rep.  43;  Stearns  v.  Wood,  236  U^ 
S.  76,  50  L.  ed.  475,  35  Sup.  Ct  Rep.  220. 

Our  attention  has  indeed  been  directed 
to  a  recent  decision  in  United  States  v. 
Prince  line,  220  Fed.  230,  where,  al- 
though it  was  recognized  that  "the  combi- 
nation against  which  this  proceeding  ia 
directed,  composed  of  two  British  and  twa 
German  steamship  companies,  has  been 
practically  dissolved  as  a  result  of  the 
European  War,"  and  the  questions  present- 
ed "have  become  largely  academic,"  the 
court  nevertheless  proceeded  to  consider  and 
dispose  of  the  case  on  the  merits,  observing 
in  conclusion,  however:  "In  view  of  the 
fact  that  the  logic  of  events  has  turned  this 
investigation  into  an  autopsy,  instead  of  a 
determination  of  live  issues,  it  seems  un- 
necessary to  discuss  the  persuasiveness  of 
the  proofs,"  etc.  But  we  cannot  give  our 
implied  sanction  to  what  was  thus  done  or 
accept  the  persuasiveness  of  the  reasoning 
upon  which  the  action  waa  based*  in  view 
of  the  settled  decisions  of  this  oourt  to  the 
contrary,  and  the  fundamental  principles  of 
public  policy  upon  which  they  are  based. 
In  fact,  at  this  term*  although  we  were 
pressed  to  take  Jurisdiction  of  a  cause  In 
a  capital  case  after  the  death  penalty  bad 
been  inflicted  on  the  accused,  we  declined  to 
do  so  and  dismissed  for  want  of  Jurisdio* 
tion  because  the  case  had  become  a  moot 
one.  Director  of  Prisons  v.  Court  of  First 
Instance,  289  U.  S.  688,  60  L.  ed.  — ^,86 
Sup.  Ct  Rep.  220. 

Nor  is  there  anything  in  United  States  v. 
Trans-Missouri  Freight  Asso.  166  U.  S.  200, 
41  L.  ed.  1007,  17  Sup.  Ct  Rep.  540,  and 
Southern  Pacific  Terminal  Co.  v.  Interstate  h 
Commerce  Commission,  210  U.  8^*^08,  55  L.  7 
ed.  310,  31  Sup.  Ct  Rep.  270,  which  con- 
flicts with  this  fundamental  doctrine.  In 
the  flrst,  the  Trans-Missouri  Case,  a  combi- 
nation between  railroads,  charged  to  be 
illegal,  was  by  consent  dissolved,  and  it 
was  held  that,  in  view  of  the  continued 
operation  of  the  railroads  and  the  relations 
between  them,  their  mere  consent  did  not 
relieve  of  the  duty  to  pass  upon  the  pending 
charge  of  illegality  under  the  statute  of 
their  previous  conduct  since  by  the  mere 
volition  of  the  parties  the  combination 
could  come  into  existence  at  any  moment 
Leaving  aaide  some  immaterial  differences, 
I  in  terms  the  ruling  in  the  Southern  Pacific 
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-Case  was  baaed  upon  the  decision  in  tbe 
Trans-Missouri  Case.  Here,  on  the  con- 
trary, the  business  in  which  the  parties  to 
the  combination  were  engaged  has,  hj  force 
of  events  b^ond  their  control,  ceased,  and 
bj  the  same  power  and  a  continued  relation 
•concerning  it  between  them  has  become  un- 
lawful and  impossible.  The  difference  be- 
tween this  and  the  Trans-Missouri  Case  was 
«learl7  laid  down  in  Mills  v.  Green,  160  U. 
S.  661,  40  L.  ed.  293,  16  Sup.  Ct.  Rep.  132, 
where,  after  announcing  the  genend  rule 
as  to  the  absence  of  authority  to  consider 
A  mere  moot  question,  and  referring  to 
possible  exceptions  resulting  from  the  fact 
that  the  want  of  actuality  had  arisen  either 
from  the  consent  of  the  parties  or  the  action 
of  a  defendant,  it  was  declared:  ''But  if 
the  intervening  event  is  owing  to  the  plain- 
tiff's own  act  or  to  a  power  beyond  the  con- 
trol of  either  party,  the  court  will  stay  ita 
hand." 

Although  it  thus  follows  that  there  are 
«o  issues  on  the  merits  before  us  which  we 
have  a  right  to  decide,  it  yet  remains  to  be 
determined  what  our  order  should  be  with 
reference  to  the  decree  below  rendered, 
which,  as  we  have  seen,  was  against  the 
government  and  in  favor  of  the  assailed 
combination  because  it  was  found  not  to  be 
within  the  prohibitions  of  the  anti-trust 
act.  As  established  by  the  ruling  in  South 
Spring  Hill  Gold  Min.  Co.  t.  Amador 
Medean  Gold  Min.  Co.  146  U.  S.  300,  36 
L.  ed.  712,  12  Sup.  Ct  Rep.  921,  our  con- 
« elusion  on  such  subject  must  be  reached 
"^  without  at  all  considering  the  merits  of  the 
'*  cause,*  and  must  be  based  solely  upon  de- 
termining what  will  be  "most  consonant  to 
Justice"  in  view  of  the  conditions  and 
circumstances  of  the  particular  case. 
Coming  to  consider  the  question  in  that 
light,  and  in  view  of  the  nature  and  char- 
acter of  the  conditions  which  have  caused 
the  case  to  become  moot,  we  are  of  opinion 
that  tiie  ends  of  justice  exact  that  the  judg- 
ment below  should  not  be  permitted  to 
stand  when,  without  any  fault  of  the 
government,  there  is  no  power  to  review  it 
upon  the  merits,  but  that  it  should  be  re- 
versed and  the  case  be  remanded  to  the 
court  below  with  directions  to  dismiss  the 
bill  without  prejudice  to  the  right  of  the 
government  in  the  future  to  assail  aziy 
actual  contract  or  combination  deemed  u> 
offend  against  the  anti-trust  act. 
And  it  is  so  ordered* 


an  u.  8.  oi) 
GEORGE  D.  ROGERS,  Frank  E.  Crandall, 
et  aL,  Appts., 

V. 

COUNTY  OF  HENNEPIN,  Henry  C. 
Hanke,  as  Its  County  Treasurer  and  In- 
dividually, and  Al  P.  Erickson,  as  Coun- 
ty Auditor  and  Individually. 

OouBTS  ^s»328— Amount  in  Gontbovebst 

— Unitino  Qlaucs. 

Members  of  a  chamber  of  commerce 
cannot  unite  the  amounts  for  which  thev 
are  individually  assessed  on  account  of  such 
membership  in  order  to  make  up  the  amount 
necessary  to  sustain  the  jurisdiction  of  a 
Federal  district  court  of  a  suit  to  prevent 
the  collection  of  such  taxes  as  ille^ifai. 

[B<L  Kote.— For  other  cases,  see  Ck>urt8,  Cent 
Dig.  SI  890-a96:    Deo.  Dig.  «s»328.] 

[No.  411.] 

Argued  December  6,   1916.     Decided  Jan- 
uary 17,  1916. 

APPEAL  from  the  District  Court  of  tha 
United  States  for  the  District  of  Min- 
nesota to  review  a  decree  which  dismissed 
the  bill  in  a  suit  to  enjoin  the  collection  of 
taxes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  V.  Mercer  for  appellants. 

Mr.  I/yndon  A.  Smith,  Attorney  Gen- 
eral of  Minnesota,  and  Messrs.  William  J. 
Stevenson  and  John  M.  Rees  for  appellees. 

Mr.  Justice  McReynolda  delivered  the 
opinion  of  the  court: 

Three  complainants,  claiming  to  repre- 
sent themselves  and  others  like  situated 
(numbering  altogether  660),  instituted  this 
proceeding  in  equity  against  Hennepin 
coimty,  Minnesota,  and  certain  of  ita  of- 
ficers, in  the  district  court  of  the  United 
States,  seeking  an  injunction  to  prevent 
collection  of  a  tax  under  $40  assessed 
against  each  of  them,  for  the  year  1913,^ 
on  account  of  his  membership  in  the  Min-g 
neapolis  Chamber  of  Commerce.  *  Defend- • 
ants  challenged  the  court's  power  to  enter- 
tain  the  cause  upon  the  ^und  that  the 
amount  in  controversy  as  to  each  complain- 
ant is  the  sum  charged  against  him,  and 
demands  against  all  cannot  be  aggregated 
in  order  to  confer  jurisdiction.  The  district 
court  sustained  this  objection  upon  author- 
ity of  Wheless  v.  St.  Louis,  180  U.  S.  379, 
46  L.  ed.  683,  21  Sup.  Ct.  Rep.  402,  and  dis- 
missed the  bill.  It  committed  no  error  in 
80  doing,  and  its  judgment  is  affirmed. 


^==>For  other  cases  see  Barae  topic  &  KET-NUMBBR  In  all  Kej-Numbered  Dlgesta  it  IndexM 
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Gbobob  K.  Dieiteb  et  al..  Plaintiffs  In  Er- 
ror, y.  I.  M.  Lane  et  al.    [No.  680.] 
In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

See  same  case  below,  166  Kj.  t96,  178  8.  W. 
IICT. 

Messrs.  J.  M.  Collins  and  J.  H.  Hazelrigg 
for  plaintiffs  in  error. 

Mr.  E.  L.  Worthington  for  defendanta  in 
error. 

December  6,  1015.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of:  (1)  Consolidated  Tump.  Co. 
V.  Norfolk  k  0.  V.  R.  Co.  228  U.  S.  606, 
600,  67  L.  ed.  082,  083,  33  Sup.  Ct  Rep. 
600;  Manhattan  L.  Ins.  Co.  v.  Cohen,  234 
U.  S.  123,  137,  58  L.  ed.  1245,  1254,  34  Sup. 
Ct.  Rep.  874;  Easterling  Lumber  Co.  v. 
Pierce,  235  U.  8.  380,  50  L.  ed.  270,  35  Sup. 
Ct.  Rep.  133;  (2)  Lancaster  v.  Thacker, 
239  U.  S.  625,  60  L.  ed.  — ^,86  Sup.  Ct 
Rep.  162 ;  Wallbrecht  v.  Ingram,  239  U.  S. 
625,  60  L.  ed.  — ^,36  Sup.  Ct  Rep.  162 ;  (3) 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S. 
112, 118, 53  L.  ed.  431, 434, 29  Sup.  Ct  Rep. 
227;  Deming  ▼.  Carlisle  Packing  Co.  22b 
U.  S.  102,  67  L.  ed.  140,  33  Sup.  Ct.  Rep. 
80;  Overton  t.  Oklahoma,  235  U.  S.  81»  60 
L.  ed.  112,  36  Sup.  Ct.  Rep.  14. 


E.  L  Du  Pont  db  Neicottbs  Powdeb  Coif- 

PANT  et  al.,  Petitioners,  y.  Waltbb  E. 

Masland  et  al.    [No.  681.] 

Petition  for  a  Writ  of  Certiorari  to  the 
TTnited  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Messrs.  Edwin  J.  Prindle  and  Warren  H. 
Small  for  petitioners. 

No  appearance  for  respondents. 

December  6,  1016.    Granted. 

fl.  8.  Wrxtb  Dental  MANuvAcrruBiNa  C6sc- 

PANT,  Petitioner,  ▼.  Oscab  H.  Piepeb,  et 

al.    [No.  718.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

See  same  case  below.  S8  Fed.  SO,  14S  a  0.  A. 

Messrs.    Henry    N.    Paul,    Jr.,    Jos.    0. 
JValey,  and  Edward  Rector  for  petitioner. 
Mr.  Charles  A.  Brown  for  respondents. 
December  0,  1016.    Granted* 


Thokpson  ft  Fobd  Lttmbeb  CoicPAirT,  Peti- 
tioner, ▼.  Chables  Dillingham,  Receiver, 
etc.,  et  al.     [No.  684.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

See  lame  case  below,  188  0.  0.  A.  876^  Si  Fed. 
1000. 

Messrs.  H.  M.  Garwood  and  William  A. 
Vinson  for  petitioner. 

Mr.  Thomas  M.  Kennerly  for   respond- 
ents. 
December  6,  1016.    Denied. 


Marion   W.   Rose,   Petitioner,  v.  Uhitbd 

States.    [No.  723.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eiffhth  Circuit. 

See  same  case  below,  827  Fed.  857, 148  a  a  A. 
68. 

Messrs.  George  X.  McLanahan  and  James 
T.  Neville  for  petitioner. 

Mr.  Solicitor  Goneral  Davis  and  Mr.  As- 
sistant Attorney  General  Wallace  for  ro- 
spondent 

December  6,  1016.    Denied* 


Chables  Edwabd  Gbellb  et  al..  Petition- 
ers, V.  Cnr  or  Eugene;,  Oregon,  et  al. 
[No.  724.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
See  same  case  below,  187  a  C  A.  18,  881  Fed. 

88. 

Mr.  T.  J.  Geisler  for  petitioners. 
Mr.  Martin  L.  Pipes  for  respondenta, 
December  6,  1016.    Denied. 


219 


Mabiano  Rieba  Palmeb,  on  Behalf  of  Him* 

self   and   other   Notaries,   Appellant,   v. 

Samuel    D.    Gromeb,   Treasurer,   A.   R. 

Sawyer,  Auditor,  and  Foster  V.  Brown, 

Attorney  General  of  Porto  Rico.     [No. 

741.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.  Samuel  T.  Ansell  for  appellees. 

December  6,  1016.  Docketed  and  diB> 
missed  with  costs,  on  motion  of  oonniel  for 
the  appellees. 
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Clab£NCB  H.  V£Nneb,   Plaintiff  in   Error, 

T.  Chicaqo  Citt  Railway  Ck)MPANY  et 

al.  [No.  125.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Illinois. 

Mr.  Elijah  N.  Zollne  for  plaintiff  in  error. 

No  counsel  appeared  for  defendants  in  er- 
ror. 

December  8,  1916.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 

Mabia  L.  Ovebton  et  al.,  Appellants,  t. 

United  States.  [No.  130.] 

Appeal  from  the  Court  of  Claima. 
See  lame  eaae  below,  i9  Ct  01.  TOO. 

Mr.  W.  H.  Conaway  for  appellants. 

The  Attorney  General  and  Mr.  Solicitor 
General  Davie  for  appellee. 

December  9,  1915.  Judgment  reversed 
and  cause  remanded  for  further  proceed- 
ings, upon  confession  of  error  and  motion 
of  Mr.  Solicitor  General  Davis  for  the  ap- 
pellee. 


Halifax  Tonopah  Mining  Company,  Phiin- 

tiff  in   Error,  v.  John  W.  Lawson.    [No. 

113.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Nevada. 

See  same  case  below,  89  Nev.  501,  136  Pac.  611, 
138  Pac.  261. 

Mr.  Henry  M.  Hoyt,  2d,  for  plaintiff  in 
error. 

Mr.  R  C.  Brandenburg  for  defendant  in 
error. 

December  13,  1916.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  authority 
of  Chicago,  B.  &  Q.  R.  Co.  v.  McGuire,  219 
U.  S.  549,  55  L.  ed.  328,  31  Sup.  Ct.  Rep. 
269;  Philadelphia,  B.  &  W.  R.  Co.  v.  Schu- 
bert, 224  U.  S.  603,  66  L.  ed.  911,  32  Sup. 
Ct  Rep.  589,  1  N.  C.  C.  A.  802. 


Washinqton    Dredqinq    ft    Impbovement 

Company,  Plaintiif  in  Error,  v.  Gbgrqe 

KiNNEAB  and  Angle  Kinnear,  His  Wife; 

John  R.  Kinnear  and  Leta  Kinnear,  His 

Wife,  et  al.    [No.  116.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

See  same  case  below,  68  Wash.  896,  116  Pae. 
1186. 

Mr.  W.  F.  Hays  for  plaintiff  in  error. 

Messrs.  W.  V.  Tanner,  G.  E.  De  Steiguer, 
and  George  B.  Cole  for  defendants  in  error. 

December  13,  1915.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the  au- 
thority of  Washington  Dredging  &  Improv. 
Co.  V.  Washington,  231  U.  S.  742,  58  L.  ed, 
463,  34  Sup.  Ct.  Rep.  318;  Washington 
Dredging  &  Improv.  Co.  v.  Washington,  235 
U.  S.  688,  69  L.  ed.  426,  36  Sup.  Ct  Rep. 
£04. 


Nlw  York  Central  &  Hudson  Riveb  Rail* 
BOAD   Company,    Plaintiff    in    Error,   t. 
Samuel  P.  McConnell.     [No.  119.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  North  Carolina. 
Bee  same  case  below.  163  N.  0.  604.  79  9.  B.  974. 
Mr.  Walter  H.  Neal  for  plaintiff  in  error. 
Mr.  S.  S.  Gregory  for  defendant  in  error. 
December  13,  1916.     Per  Curiam:     Dis- 
missed for  want  of  jurisdiction   upon  the 
authority  of  Eustis  v.   Bolles,   150   U.   S. 
361,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  131; 
Wood  V.  Chesborough,  228  U.  S.  672,  677, 
67  L.  ed.  1018,  1020,  33  Sup.  Ct  Rep.  700; 
New  Orleans  k  N.  E.  R.  Co.  v.  National 
Rice  Mill.  Co.  234  U.  S.  80,  86,  58  L.  ed. 
1223,  1226,  34  Sup.  Ct.  Rep.  726;   Mellon 
Co.  V.  McCafferty,  239  U.  S.  134,  GO  I*  ed. 
— ,  86  Sup.  Ct  Rep.  94. 


CnABLES  H.  Fours,  Plaintiff  In  Error,  T. 

Baltimore  &  Ohio  Rad^road  Company. 

[No.  307.] 

In  Error  to  the  Supreme  Court  of  the 

State  of  Ohio. 

See  same  case  below,  88  Ohio  St  806,  104  N.  B. 
644,   Ann.    Cas.   1915A,  1266. 

Mr.  David  F.  Anderson  for  plaintiff  In 
error. 

Messrs.  George  F.  Arrel,  James  P.  Wil- 
son, and  Union  C.  De  Ford  for  defendant 
in  error. 

December  13,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the- 
authority  of  Wabash  R.  Co.  v.  Hayes,  234 
U.  S.  86,  58  L.  ed.  1226,  34  Sup.  Ct  Rep^ 
729,  6  N.  C.  C.  A.  224. 


DiBECTOR  OF  PfiisoNS,  Plaintiff  In  Error  and 

Appellant,  v.  Coubt  or  FntST  Instancb- 

OF  THE  Province  of  Cavitb,  Tenth  Judi- 

ciAL  DiSTRiOT.     [No.  452.] 

In  Error  to  and  Appeal  from  the  Supreme 
Court  of  the  Philippine  Islands. 

Messrs.  S.  T.  An  sell  and  C.  J.  Gerkin  for 
plaintiff  in  error  and  appellant. 

Mr.  C.  W.  O'Brien  for  defendant  in  error 
and  appellee. 

December  13,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Jones  v.  Montague,  194  U.  ft 
147,  48  L.  ed.  913,  24  Sup.  Ct  Rep.  611; 
Lewis  V.  United  States,  216  U.  S.  611,  64 
L.  ed.  637,  30  Sup.  Ct.  Rep.  438;  Richard- 
son V.  McChesney,  218  U.  S.  487,  54  L.  ed. 
1121,  31  Sup.  Ct.  Rep.  43;  Stearns  v.  Wood^ 
236  U.  S.  76,  69  L.  ed.  476,  86  Sup.  Ct  Rep. 
229. 
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Hugh  McCubdt  Eaton,  Administrator,  etc. 

Petitioner,  t.  COxtntt   or  Shiawassbb. 

[No.  734.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Bee  same  ease  below,  184  0.  0.  A  tU,  218  Fed. 
888. 

Mr.  Bernard  B.  Selling  for  petitioner. 

Mr.  Harrison  Geer  for  respondenti 

December  13,  1915.    Denied. 


AsTBUB  Rtlx  et  al.,  as  Trustees,  etc..  Ap- 
pellants, ▼.  United  States.    [No.  150.] 
Appeal  from  the  Court  of  Claims. 
See  same  case  below,  4$  QU  CL  €Sd, 
Messrs.  H.  T.  Newcomb  and  Morris  F. 

Frey  for  appellants. 
The  Attorney  General  and  Mr.  Solicitor 

General  Davis  for  appellee. 

December  17,  1915.     Judgment  reversed 

and  cause  remanded  for  further  proceedings 

upon  confession  of  error  and  motion  of  Mr. 

SoUoitor  General  Davis  for  the  appellee. 


Sadtk  a.  Stkad,  Executrix,  etc.,  et  al.,  Ap- 
pellants, V.  Isabella  M.  Cubtiss  et  al. 
[No.  132.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit. 

See  same  case  below,  118  C.  C.  A.  463,  191  Fed. 
S88,  on  rehearing  123  C.  C.  A.  607,  806  Fed.  489. 

Mr.  Horace  W.  Philbrook  for  appellants. 

Mr.  Garret  W.  McEnerney  for  appellees. 

December  20,  1915.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of:  (1)  Cosmopolitan  Min.  Co. 
T.  Walsh,  193  U.  S.  460,  48  L.  ed.  749,  24 
Sup.  Ct.  Rep.  489;  Farrell  v.  O'Brien 
(O'CaUaghan  y.  O'Brien)  199  U.  S.  89,  50 
L.  ed.  101,  25  Sup.  Ct.  Rep.  727;  Empire 
State-Idaho  Min.  &  Developing  Co.  v.  Han* 
ley,  205  U.  S.  225,  235,  236,  51  L.  ed.  779, 
783,  784,  27  Sup.  Ct.  Rep.  476;  (2)  Ar- 
Imckle  T.  Blackburn,  191  U.  S.  405,  48  L.  ed. 
239,  24  Sup.  Ct.  Rep.  148;  Hull  v.  Burr, 
234  U.  8.  712,  720,  68  L.  ed.  1557,  1561,  34 
Sup.  Ct.  Rep.  802;  G.  &  C.  Merriam  Co. 
T.  Syndicate  Pub.  Co.  237  U.  S.  618, 
021,  59  L.  ed.  1148,  1149,  85  Sup.  Ct  Rep. 
708. 


MosmiEB  M.  Elkan,  Plaintiff  in  Error,  t. 

State  or  Mabtland.     [No.  144.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

See  same  case  below,  128  Md.  642,  90  AU.  188. 

Mr.  Joseph  S.  Goldsmith  for  plaintiff  in 
error. 

Mr.  Edgar  Allan  Pot  for  defendant  in  er* 


December  20,  1916.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  authority 
of  Atkin  T.  Kansas,  191  U.  S.  207,  48  L. 
ed.  148,  24  Sup.  Ct.  Rep.  124;  Helm  v.  Me- 
Call,  239  U.  S.  175,  60  U  ed.  — ^,86  Su^ 
Ct  Rep.  78;  Crane  y.  New  York,  239  U.  S. 
195,  60  L.  ed.  — ^,86  Sup.  Ct  Rep.  86. 


Rock  Spbing  Distilling  Company  et  at. 

Petitioners,  ▼.  W.  A.  Gaines  &  Company. 

[No.  747.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  William  T.  Ellis  and  Luther  Ely 
Smith  for  petitioners. 

Messrs.  James  L.  Hopkins,  Daniel  W. 
Lindsey,  and  Edmund  F.  Trabue  for  re> 
spondent. 

December  20,  1915.    Granted. 


St.  Louis  Union  Tbust  Company,  Petition* 
er,  ▼.  Mart  £.  Mellon  et  al.  [No.  735.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
See  same  case  below,  140  C.  C  A  547,  tf6  Fed. 

S98. 

Mr.  W.  F.  Wilson  for  petitioner. 

No  counsel  appeared  for  respondentia 

December  20.  1915.    Denied. 


Dan  a.  Wabd  et  al..  Petitioners,  t.  Thomas 
W.  MoBOAN,  Warden,  etc.     [No.  744.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  140  0.  0.  A.  2S8,  tM  Fed» 
698. 

Mr.  Edwin  A.  Krauthoff  for  petitioners. 

Mr.  Solicitor  General  Davis  and  Mr.  As- 
sistant Attorney  General  WalUoe  for  re» 
spondent. 

December  20,  1915.    Denied. 


National    Bank   or   Commbbcs   in    St. 

Louis,  Petitioner,  ▼.  Equitable  Tbubt 
Company  or  New  York.    [No.  75L] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below.  227  Fed.  528,  142  a  a 
A.  158. 

Mr.  George  L,  Edwards  for  petitioner. 

Messrs.  Charles  S.  Howland,  Frederick 
N.  Judson,  and  John  F.  Green  for  respond* 
ent. 

December  20.  1915.    Denied. 


Digitized  by 


Google 


229 


36  SUPREME  COURT  REPORTER. 


Oct.  Tbbm, 


Western   Glass   Gomfant,   Petitioner,   v. 

SOHMERTZ    WiBB    GLASS    CoifPANT    et    sJ. 

[No.  762.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

See  same  case  below.  141  a  a  A.  4Se.  226  Fed. 
730. 

Messrs.  Albert  H.  Graves  and  Louis 
Quarles  for  petitioner. 

Messrs.  Thomas  B.  Kerr,  Drury  W.  Coop- 
er, and  Arthur  J.  Baldwin  for  respondents. 

December  20,  1016.    Denied. 


Orbqon-Washinoton  Railboad  &  Nayioa- 
TiON    Company,   Plaintiff   in    Error,   t« 
Henrt  M.  Pfeiffeb.     [No.  407.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Oregon. 
Messrs.    W.    W.    Cotton   and   Henry  W. 

Clark  for  plaintiff  in  error. 
Mr.  H.  M.  Pfeiffer  defendant  in  error, 

pro  se. 
December  20,  1915.    Dismissed  with  costs 

on  motion  of  counsel  for  the  plaintiff  in 

error. 
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HORTHEBN   PACIFIC   RAILWAY   COM- 
PANY, Petitioner, 
▼. 
HABY  A.  MEESE  et  aL 

CouBTS  «=»366— FoLLOwmo  State  Deci- 
sions ~  OONSTBUCTION  OF  WORKMEN'S 
COKPENSATION  AOT. 

1.  The  Federal  courts  must  accept  the 
conclusion  of  the  highest  state  court  that 
the  Washington  workmen's  compensation 
act  (Wash.  Laws  1911,  chap.  74)  took  awav 
any  existing  riglit  imder  Rem.  &  BaL 
Code,  §§  183,  194,  to  maintain  an  action 
for  the  wrongful  death  of  an  employee,  not 
only  as  against  the  employer,  hut  as  against 
any  third  person  by  whose  negligence  the 
death  may  nave  been  caused,  where  the  em- 
ployee sustained  the  fatal  injury  while  en- 
gaged about  his  ordinary  duties  at  his  em- 
ployer's plant. 

[Ed.  Note.— For  other  cases,  see  CourtSt  Cent. 
Dig.  U  954-957.  960-968;    Dec.  Dig.  <&s>366.3 

OONSTITUTIONAIi    LaW    ^=S>245    —    MaSTEB 

AND  Servant  ^=»16Jg,  New,  vol.  16  Key- 
No.  Seried— Equal  Fbotection  of  the 
La ws  —  Workmen's  Comfensation  Act 
—Taking  awat  Bembdt  Against  Thibd 
Person. 

2.  The  equal  protection  of  the  laws  is 
not  denied  by  construing  the  Washington 
workmen's  compensation  act  (Wash.  Laws 
1911,  chap.  74),  as  taking  away  any  exist- 
ing right,  under  Rem.  k  Sal.  Code,  §§  183, 
194,  to  maintain  an  action  for  the  wrong- 
ful death  of  an  employee,  not  only  as  against 
the  employer,  but  as  against  any  third  per- 
son by  whose  negligence  the  death  may  have 
been  caused,  where  the  employee  sustained 
the  fatal  injury  while  engaged  about  his 
ordinary  duties  at  his  employer's  plant. 

[Bd.  Note.— For  other  caBes,  see  Constitutional 
Law,  Cent.  Dig.  §  702;    Deo.  Dig.  ^=9245.] 

[No.    133.] 

Ai^raed  and  submitted  December  13,  1915. 
Decided  January  17,  1916. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  judgment  which 
reversed,  with  directions  to  overrule  a  de- 
murrer to  the  complaint,  a  judgment  of  the 
District  Court  for  the  Western  District  of 
Washington,  dismissing  a  complaint  in  an 
action  for  death.  Judgment  of  the  Circuit 
Court  of  Appeals  reversed,  and  that  of  the 
District  Coturt  affirmed. 

See  same  case  below,  127  a  C.  A.  622, 
211  Fed.  254,  4  N.  C.  C.  A.  819. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  W.  Bnnn  for  petitioner. 

Messrs.  GoTnor  Teats,  Leo  Teats,  and 
I.  Ralph  Teats  for  respondents. 

i 

•    *Mr.  Justice  McBeynolds  delivered  the 
cpinion  of  the  court: 

Benjamin  Meese,  an  employee  of  the  Seat- 
tle Brewing  k  Malting  Company,  was  fatal- 
ly injured  on  April  12,  1913,  while  cmgaged 
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about  his  ordinary  duties  at  its  plant  in 
Seattle.  Alleging  that  his  death  resulted 
from  the  negligence  of  the  petitioner  rail- 
way company,  his  wife  and  children  brought 
this  action  for  damages  in  the  district  court 
of  the  United  States.  They  relied  upon  the 
following  sections.  Remington  &  Ballinger's 
Annotated  Codes  and  Statutes  of  Washing- 
ton: 

"Section  183.  .  .  .  When  the  death  of 
a  person  is  caused  by  the  wrongful  act  or 
neglect  of  another,  his  heirs  or  personal 
representatives  may  maintain  an  action  for 
damages  against  the  person  causing  the 
death." 

"Section  194.  No  action  for  a  personal 
injury  to  any  person  occasioning  his  death 
shall  abate,  nor  shall  such  right  of  action 
determine,  by  reason  of  such  death,  if  he 
have  a  wife  or  child  living,  •  .  .;  but 
such  action  may  be  prosecuted,  or  com- 
menced and  prosecuted,  in  favor  of  such 
wife  or  in  favor  of  the  wife  and  children. 

The  railway  company  demurred,  specify- 
ing as  one  of  the  grounds  therefor:     "That 
there  is  no  authority  in  law  under  which 
the  plaintiffs'  action  can  be  maintained  as 
against  this   answering   defendant,   it  ap* 
pearing  from  the  complaint  that  Benjamin 
Meese,  on  accoimt  of  whose  wrongful  death^ 
this  action  was  brought,  sustained  the  in-g 
juries^of  which  complaint  is  made,  at  ths* 
place  of  work  and  plant  of  his  employer* 
and  that  plaintiffs'  claim  comes  within  the 
terms  of  chapter  74  of  the  Session  Laws  of 
the  state  of  Washington  for  1911,  being  an 
act   relating   to   compensation    of    injured 
workmen,"  approved  March  14,  1911. 

By  the  act  referred  to  the  legislature  of 
Washington  specifically  repealed  certain  sec- 
tions of  Remington  &  Ballinger's  Code,  not 
including  §§  183  and  194;  established  a  com- 
prehensive plan  for  the  relief  of  workmen 
injured  in  extrahazardous  work,  and  their 
families  and  dependents,  regardless  of  the 
question  of  fault;  and  likewise  made  pro- 
vision for  raising  the  necessary  funds  by 
enforced  contributions  from  specified  em- 
ployers, both  breweries  and  railroads  being 
included. 

The  trial  court  (206  Fed.  222)  held  that 
the  purpose  of  the  act  of  March  14,  1911, 
was  not  merely  to  end  controversies  between 
employers  and  employees  in  respect  of  in- 
juries to  the  latter,  but  to  end  all  suits  at 
law  for  the  injury  or  death  of  employees 
while  engaged  in  certain  occupations,  no 
matter  by  whom  injured  or  killed,  with  cer- 
tain exceptions  not  here  important.  And 
by  a  judgment  dated  July  11,  1913,  the 
demurrer  was  accordingly  sustained  and 
the  complaint  dismissed. 

This  action  of  the  trial  court  was  r»- 
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Tersed  by  the  circuit  court  of  appeals  (127 
€.  G.  A.  622,  211  Fed.  264,  4  N.  C.  C.  A. 
819),  the  latter  being  of  opinion  that  the 
act  in  question  did  not,  and  was  not  intend- 
ed to,  deprive  complainants  of  their  right  to 
proceed  under  §§  183  and  194  of  the  Code, 
since  deceased  was  not  its  employee  when 
the  accident  occurred.  Counsel  for  the 
railway  called  especial  attention  to  Peet  t. 
Mms,76Wa3h.437.L.R.A.1916A,358,  130 
Pac.685,Ann.  Cas.  1915D,  154, 4  N.  C.  C.  A. 
786,  decided  November  28,  1913,  and  in- 
sisted that  the  conclusions  there  announced 
were  in  accord  with  the  opinion  and  judg- 
ment of  the  district  court  then  under  re- 
view; but  the  circuit  court  of  appeals  re- 
Hjected  this  view,  saying:  "We  are  unable 
•  to  agree  •with  counsel  that  the  supreme 
court  of  the  state  of  Washington  in  that 
case  reached  a  conclusion  different  from 
that  reached  by  us  in  the  present  case." 

The  error  now  assigned  and  relied  on  is: 
"That  the  circuit  court  of  appeals  should 
have  followed  Peet  v.  Mills,  and  have  af- 
firmed the  judgment  of  the  district  court." 
It  is  settled  doctrine  that  Federal  courts 
must  accept  the  construction  of  a  state 
statute  deliberately  adopted  by  its  highest 
court.  Old  Colony  Trust  Co.  v.  Omaha,  230 
U.  S.  100,  116,  67  L.  ed.  1410,  1416,  33  Sup. 
Ct.  Rep.  967;  Fairfield  v.  Gallatin  County, 
100  U.  S.  47,  62,  26  L.  ed.  644,  646.  The 
supreme  court  of  Washington  in  Peet  v. 
Mills  construed  the  statute  in  question,  and 
we  think  its  opinion  plaiifly  supports  the 
holding  of  the  district  court  and  is  in  di- 
rect opposition  to  the  conclusion  reached 
by  the  circuit  court  of  appeals.  The  follow- 
ing excerpts  from  the  opinion  will  suffice 
to  indicate  its  import: 

"By  this  appeal,  we  are  again  called  upon 
to  review  the  workmen's  compensation  act 
«f  1911  (Laws  1911,  chap.  74,  p.  346,  3 
Rem.  &  Bal.  Code,  §§  6604-1  et  seq.),  un- 
der appellant's  contention  that  the  act  is 
applicable  only  where  recovery  is  sought 
upon  the  ground  of  negligence  of  the  em- 
ployer.   .    .    . 

".  •  .  The  conclusion  is  evident  that, 
in  the  enactment  of  this  new  law,  the 
legislature  declared  it  to  be  the  policy  of 
this  state  that  every  hazardous  industry 
within  the  purview  of  the  act  should  bear 
the  burden  arising  out  of  injuries  to  its 
employees;  and  that  it  was  the  further 
policy  of  the  state  to  do  away  with  the 
recognized  evils  attaching  to  the  remedies 
under  existing  forms  of  law  and  to  sub- 
stitute a  new  remedy  that  should  be  ample, 
full,  and  complete,  reaching  every  injury 
sustained  by  any  workman  while  employed 
in  any  such  industry,  regardless  of  the 
cause  of  the  injury  or  the  negligence  to 
which  it  might  be  attributed.  We  can  con- 
^ve  of  no  language  the  legislature  might 


have  employed  that  would  make  its  purpose 
and  intent  more  ascertainable  than  thai^ 
made  use  of  in  the  1st  section  of  the  aetj{ 
To  say  witk^appellant  that  the  intent  of  the* 
act  is  limited  to  the  abolishment  of  negli- 
gence as  a  groimd  of  action  against  an  em- 
ployer only  is  to  overlook  and  read  out  of 
the  act  and  its  declaration  of  principles 
the  economic  thought  sought  to  be  crystal- 
lized into  law, — ^that  the  industry  itself  was 
the  primal  cause  of  the  injury,  and,  as 
such,  should  be  made  to  bear  its  burdens. 
.  .  •  That  in  so  doing  the  legislative 
mind  was  intent  upon  the  abolishment  of 
all  causes  of  action  that  may  have  thereto- 
fore existed,  irrespective  of  the  persons  in 
favor  of  whom  or  against  whom  such  right 
might  have  existed,  is  equally  clear  from 
the  language  of  §  6  of  the  act,  containing 
a  schedule  of  awards,  snd  providing  that 
each  workman  injured  in  the  course  of  his 
employment  should  receive  certain  compen- 
sation, and  'such  payment  shall  be  in  lieu 
of  any  and  all  rights  of  action  whatsoever 
against  sny  person  whomsoever.'  .  .  . 
For  these  reasons  we  are  of  the  opinion 
that  the  compensation  provided  by  the  aol 
in  case  of  injury  to  any  workman  in  any 
hazardous  occupation  was  intended  to  be 
exclusive  of  every  other  remedy,  and  that 
all  causes  of  action  theretofore  existing, 
except  as  they  are  saved  by  the  provisos  of 
the  act,  are  done  away  with." 

Respondents'  suggestion  that  the  oon- 
struction  of  the  act  adopted  by  the  trial 
court  would  cause  it  to  conflict  with  the 
equal  protection  clause  of  the  14th  Amend- 
ment is  without  merit.  They  have  raised 
no  other  question  involving  application  of 
the  Federal  Constitution. 

The  judgment  of  the  Circuit  Court  of 
Appeals  must  be  reversed  and  the  action 
of  the  District  Court  affirmed. 

And  it  is  so  ordered. 

Mr.  Justice  McKenna  is  of  opinion  that 
the  statute  was  properly  construed  by  the 
circuit  court  of  appeals,  and  that  its  oon- 
clusions  do  not  conflict  with  the  opinion  of 
the  state  supreme  court.  He  therefore  dis- 
sents. 


(239  IT.  8.  006) 
WILLIAM   W.   WHITE,   Appt, 

V. 

UNITED  STATES.    (No.  168.) 
JOHN  D.  FORD,  Appt, 

T. 

UNITED   STATES.    (No.   164.) 

Abxt  AiTD  Navt  ^s»13^Pat  or  Rbtibso 
Officeb— Active  Sebvice. 

Officers  in  the  Navy  transferred  to  th« 
retired  list  with   an  increase  in  rank  are 
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not  entitled  to  pay  and  allowances  of  the 
higher  grade  during  active  service  after  re« 
tirement,  by  virtue  of  the  provision  of  tha 
act  of  March  4,  1913  (37  Stat,  at  L.  891, 
chap.  148,  Ckmip.  Stat.  1913,  §  2838),  that 
all  naval  officers  who  have  been  or  shall  be 
advanced  since  March  3,  1899,  shaU  have 
the  pay  and  allowances  of  the  higher  grade 
from  the  dates  of  their  commission,  since 
such  provision  must  be  read  as  applying 
only  to  advanced  officers  upon  the  active 
list. 

[Ed.   Note.— For   other  casei,   see   Armv  and 
Navy,  Cent.  Dig.  H  15-»;    DeS,  Dig.  teSlJ     • 


[Nos.  153  and  154.] 

Argued  January  7,  1916.    Decided  January 
17,  1916. 

APPEALS  from  the  Court  of  Claims  to 
review  judgments  sustaining  demurrers 
to  petitions  of  retired  naval  officers  for  in- 
creased pay  while  in  active  service.  Ai- 
firmed* 

See  same  case  below,  49  Ct.  CI.  702. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Simon  liyon,  R.  B.  H.  Lyon,  and 
Edward  S.  McCsJmont  for  appellant  in  No. 
153. 

Assistant  Attorney  General  Thompson 
and  Mr.  Richard  P.  Whiteley  for  the  United 
States. 

Messrs.  Frederick  A.  Penning,  Lloyd 
Odendlial,  and  Spencer  Gordon  for  appel- 
lant in  Na  154. 

Assistant  Attorney  General  Thompson 
nfor  the  United  States. 

*    *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

These  claims  raise  the  same  question. 
The  claimant  White  was  a  lieutenant  com- 
mander in  the  Navy.  On  June  30,  1905,  he 
was  transferred  to  the  retired  list,  on  his 
own  request,  with  the  rank  of  commander 
(act  of  March  8,  1899,  chap.  413,  §§  8,  9, 
30  Stat,  at  L.  1004,  chap.  413,  Comp.  Stat. 
1913,  §§  2636,  2637),  and  on  April  13,  1911, 
was  oommiasioned  a  commander  on  the  re- 
tired list  from  June  30,  1905.  (Act  of 
March  4,  1911,  chap.  266,  36  Stat,  at  L. 
1354,  Comp.  Stat  1913,  §  2068.)  He  was 
continued  in  active  service  from  June  30, 
1905,  until  October  31,  1911.  (Act  of  June 
7,  1900,  chap.  859,  31  Stat,  at  L.  703.) 
llie  claimant  Ford  was  a  captain,  was  re- 
tired on  May  19,  1902,  under  Rev.  Stat. 
%  1444,  Comp.  Stat.  1913,  §  2622,  with  the 
rank  of  rear  admiral  (act  of  March  3,  1899, 
chap.  413,  §  11,  30  Stat,  at  L.  1007,  Comp. 
Stat  1913,  S  2641),  and  was  commissioned 
rear  admiral  on  the  retired  list  from  May 
19,  1902.  (Act  of  March  4,  1911,  chap,  260, 
36  Stat  at  L.  1354,  Comp.  Stat  1913, 
S  2068.)  He  was  continued  on  active  duty 
from   May    19,    1902,   until    December    25, 


1907.  (Act  of  June  7,  1900,  chap.  859,  31 
Stat  at  L.  703.)  As  provided  by  the  last- 
mentioned  statute,  both  of  these  officers  re- 
ceived the  pay  and  allowances  of  the  rank 
they  held  before  they  were  retired.  By  the 
act  of  March  4,  1913,  chap.  148,  37  Stat 
at  L.  891,  892,  Comp.  Stat  1913,  §  2838, 
it  was  enacted  that  "all  officers  of  the  Navy 
who,  since  the  third  day  of  March,  eighteen 
hundred  and  ninety-nine,  have  been  ftd-^ 
^  vanced  or  may  hereafter  be  advanced  in  h 
'grade  or  rank  pursuant  to  law  shall  be  al-«^ 
lowed  the  pay  and  allowances  of  the  higher 
grade  or  rank  from  the  dates  stated  in 
their  commissions."  The  claims  are  made 
under  this  act  for  the  difference  between 
the  pay  and  allowances  received  during 
active  service  after  retirement  and  that  of 
the  higher  grade  to  which  the  claimants 
respectively  had  been  advanced.  Demurrers 
to  the  petitions  were  sustained  by  the  eourt 
of  claims. 

The  claimants,  although  pressing  the  uni- 
versal application  of  the  statute  according 
to  the  literal  meaning  of  its  words,  still 
tacitly  concede  that  we  must  go  behind 
the  letter  of  the  law.  For  while  the  stat- 
ute says  that  all  officers  who  have  been  ad- 
vanced shice  the  date  mentioned  shall  have 
the  pay  of  the  higher  grade,  and  says  noth- 
ing about  active  service,  the  claims  are  con- 
fined to  the  periods  of  active  service  nsmed, 
which  implies  a  concession  that  the  advance 
in  grade  by  itself  was  not  enough.  And 
this  concession  was  required  by  the  fact 
that  the  statute  grants  allowances  as  well 
as  pay,  and  that  allowances  are  an  inci- 
dent of  active  duty  alone. 

As  it  stands  admitted  that  the  statute 
is  of  more  limited  scope  than  is  apparent  on 
its  face,  to  an  untrained  reader,  at  least,  the 
question  is  whether  it  is  to  be  read  as  ap- 
plying to  all  advanced  officers  who  have 
been  on  active  service,  or  only  to  all  such 
officers  upon  the  active  list.  We  are  of 
opinion  that  the  latter  is  the  true  meaning, 
and  that  the  decision  of  the  court  of  claims 
was  right  The  general  rule  df  the  stat- 
utes IS  found  in  Rev.  Stat  §  1462,  Comp. 
SUt  1913,  §  2652.  "No  officer  on  the  re- 
tired list  of  the  Navy  shall  be  employed  on 
active  duty  except  in  time  of  war."  An 
exception,  limited  to  twelve  years  from  its 
passage,  was  made  by  the  act  of  June  7, 
1900,  allowing  officers  on  the  retired  list, 
in  the  discretion  of  the  Secretary  of  the 
Navy,  to  be  ordered  to  such  duty  as  they 
might  be  able  to  perform,  and  giving  them 
while  so  employed  tlie  pay  and  allowances 
of  the  grade  on  the  active  list  from  which 
they  were  retired.  When  the  act  of  1913,  g 
under  which  these  claims  are  made,*  was  • 
passed,    this    exception    had    expired, — all 
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Benrioes  under  it  had  been  rendered  and 
paid  for,  and,  with  other  exceptions  not  af- 
fecting this  case,  the  general  rule  was  in 
force.  It  is  more  rational  to  suppose  that 
Congress  was  dealing  with  present  affairs 
than  that  it  was  reopening  transactions 
that  might  be  ten  years  old,  and  that  must 
have  been  finished,  at  the  latest,  nearly  a 
year  before.  And  this  construction  is  con- 
firmed when  we  notice  that  the  increased 
pay  and  allowances  are  given  from  the  date 
of  the  commission;  that  is,  if  the  claimants 
are  right,  from  the  date  of  their  retire- 
ment, without  regard  to  the  time  when 
their  active  duty  began.  In  these  cases  it 
was  continuous  with  their  service  before 
retirement.  But  it  might  have  begun  years 
afterwards,  and  yet,  by  the  statute,  the 
date  of  the  increase  in  pay  and  the  allow- 
ances would  have  been  the  same. 

The  conclusion  to  which  the  statutes  di- 
rectly concerned  would  lead  us  is  confirmed 
still  further  by  consideration  of  the  act  of 
August  22,  1912,  chap.  335,  37  Stat,  at  L. 
328,  329.  This  act  provided  that  thereafter 
any  naval  officer  on  the  retired  list  might, 
with  his  consent,  in  the  discretion  of  the 
Secretary  of  the  Navy,  be  ordered  to  such 
duties  as  he  might  be  able  to  perform,  and 
while  so  employed  in  time  of  peace  should 
receive  the  pay  and  allowances  of  an  officer 
on  the  active  list  of  the  same  rank,  pro- 
vided that  he  was  not  to  receive  more  than 
the  pay  and  allowances  of  a  lieutenant, 
senior  grade,  on  the  active  list  of  like 
length  of  service,  and,  if  his  retired  pay 
exceeded  that,  then  he  was  to  receive  his 
retired  pay  only.  The  clash  that  there 
would  be  between  the  policy  of  this  act  and 
that  of  1913,  if  construed  as  the  claimants 
would  have  it  construed,  is  plain. 

Finally,  it  may  be  worth  noticing  that 
the  reports  that  introduced  the  enactment 
pointed  out  as  the  evil  to  be  remedied  that, 
under  the  act  of  June  22,  1874,  chap.  392, 
^  18   Stat,   tft   L.   191,  Comp.   Stat.   1913,   § 
g  2837,  the  only  officers  who  did  not  receive 
*  the  pay  of^their  grade  from  the  time  they 
took  rank  as  stated   in  their  commissions 
were   the   youngest   officers,  who  were   ap- 
pointed to  the  lowest  grade,  and  therefore 
not  promoted  to  fill  a  vacancy,  as  contem- 
plated in  the  act  of  1874.    House  Rep.  No. 
1089.  62d  Cong.  2d  Sess.     Senate  Rep.  No. 
1217.     62d  Cong.  3d  Sesa, 
Judgments  affirmed. 

Mr.  Justice  McReynolds  took  no  part  in 
the    consideration    and    decision    of    these 


(239  U.  8.  e02) 
NARCISO  BASSO,  Appt., 

V. 

UNITED  STATES. 

GouBTS  €=»449  —  Clatics  against  the 
United  States— Jubisdiction— Torts. 
The  court  of  claims  has  no  jurisdiction 
under  the  Tucker  act  of  March  3,  1887  (24 
Stat,  at  L.  505,  chap.  359),  of  a  cause  of 
action  against  the  United  States  based 
wholly  upon  the  tortious  acts  of  its  agents 
by  which  the  claimant  alleges  he  was  de- 
prived of  rights  under  the  Federal  Consti- 
tution. 

[Bd.  Note.— For  other  cases,  see  Courts,  Oent 
Dig.  SS  U63-U€9,  1172.  1173,  1175,  1180.  1181 ;  Dec 
Dig.  (^==>449.] 

[No.  142.] 

Argued  January  6,  1916.    Decided  January 
17,   1916. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  dismissing,  for  want 
of  jurisdiction,  a  suit  against  the  United 
States,  based  upon  the  tortious  acts  of  its 
agents.    Affirmed. 

See  same  case  below,  49  Ct.  CI.  700. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  M.  Ward  for  appellant. 

Assistant  Attorney  General  Thompsoa 
for  appellee.  j 

9 

*  Mr.  Justice  McKenna  delivered  the  opin-  * 
ion  of  the  court: 

Appellant  is  a  Spanish  subject  who  re- 
sided, at  the  time  his  alleged  cause  of  ac- 
tion accrued  and  at  the  time  his  petition 
was  filed  in  the  court  of  claims,  in  the  Ss^ 
land  of  Porto  Rico. 

Porto  Rico  was  ceded  to  the  United  States 
by  the  Treaty  of  Paris,  ratifications  of 
which  were  exchanged  April  11,  1899  [30 
Stat,  at  L.  1754].  The  island  was  occu- 
pied by  the  military  forces  of  the  United 
States  prior  to  January  1,  1899,  and  Feb- 
ruary 1,  1899,  the  President  of  the  United 
States,  by  order,  promulgated  the  "Amend- 
ed Customs  Tariff  and  Regulations  for 
Ports  in  Porto  Rico,"  which  fixed  and  pro-^ 
vided  for  the  collection  of  duties  upon  allg 
articles  imported  into* Porto  Rico.  And* 
duties  were  collected  thereafter  in  accord- 
ance with  such  tariff  and  the  amendments 
thereto  made  from  time  to  time  until  May 
1,  1900. 

Certain  officers  of  the  Army  were  desig- 
nated to  act  and  did  act  as  collectors  of 
customs  under  such  tariff  at  the  several 
ports  of  entry  in  Porto  Rico,  and  enforced 
such  tariff  upon  merchandise  brought  into 
Porto  Rico  from  the  United  States  and  from 
foreign  countries. 

Under  authority  of  general  order  No.  88 
the  general  commanding  in  the  island  es- 
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tablished  a  provisional  court  of  the  United 
States  for  the  department  of  Porto  Bico. 

On  or  about  July  13,  1899,  by  informa- 
tion filed  by  the  prosecuting  officer  of  the 
provisional  court,  appellant  was  charged 
before  that  court  with  the  crime  of  having 
imported  from  the  United  States  into  Porto 
Rico  certain  merchandise  without  having 
made  entry  of  the  same  in  the  customhouse, 
and  without  having  paid  duty  thereon.  He 
was  arraigned,  pleaded  not  guilty,  and  the 
case  was  set  for  trial. 

At  the  trial  he  entered  a  plea  that 
S§  2865  and  3082  of  the  Revised  Statutes  of 
the  United  SUtes  (Comp.  Stat.  1913, 
{§  6548,  5785)  were  without  force  or  ef- 
fect in  Porto  Kico,  that  the  latter  was  part 
of  the  United  States,  and  that  there  was 
no  warrant  in  law  for  imposing  duties  on 
goods  brought  from  the  United  States  into 
the  island. 

The  defenses  were  not  allowed,  he  was 
found  guilty,  sentenced  to  imprisonment, 
and  was  imprisoned  for  twenty-seven  days. 

He  alleged  the  foregoing  facts  in  his  peti- 
tion, and  that  he  suffered  damages  thereby 
In  the  sum  of  $10,000,  $7,500  general  and 
$2,500  special  damages.  That  he  is  advised 
by  counsel  that  the  act  for  which  he  was 
accused  and  condemned  did  not  then  con- 
stitute a  crime;  that  the  said  sections  of 
the  Bevised  Statutes  of  the  United  States 
« under  which  the  provisional  court  claimed 
\  authority  to  act  were  not  in  force  in  Porto 
Rico,  and  the  court  was*  wholly  without 
jurisdiction  in  the  premises,  and  its  sen- 
tence was  null  and  void,  and  that,  by  rea- 
son of  such  accusation,  trial,  conviction, 
sentence,  and  imprisonment,  he  was  de- 
prived of  his  liberty  without  due  process 
of  law  in  violation  of  the  Constitution  of 
the  United  States. 

Judgment  was  prayed  for  the  sum  of 
$10,000. 

The  United  States  filed  a  general  traverse 
of  the  petition,  but  subsequently  moved  to 
dismiss  upon  the  ground  that  the  court  had 
no  jurisdiction  to  consider  it,  it  presenting 
"an  action  for  damages  in  a  case  sound- 
ing in  tort." 

The  motion  was  sustained  and  judgment 
entered  dismissing  the  petition  for  want  of 
jurisdiction.     This  appeal  was  then  taken. 

Appellant  concedes  that  "the  cause  of 
action  not  merely  'sounds  in  tort,'  but  is 
based  wholly  upon  the  tortious  actions  of 
the  agents  of  the  United  States."  He,  how- 
ever, contends  that  the  court  of  claims  has 
jurisdiction  under  the  Tucker  act  over 
claims  ex  delicto  founded  upon  the  Con- 
stitution of  the  United  States.  And  this, 
he  further  contends,  is  supported  by  the 
recent  decisions  of  this  court,  and  relies  es- 
pecially upon  Dooley  v.  United  States,  182 


U.  S.  222,  46  L.  ed.  1074,  21  Sup.  Ct.  Rep. 
762. 

But  that  case  did  not  overrule  Schillinger 
T.  United  States,  155  U.  S.  163,  39  L.  ed. 
108,  15  Sup.  Ct.  Bep.  85,  which,  counsel 
says,  holds  directly  contrary  to  his  con- 
tention, and  that  he  has  not  the  ingenuity 
to  suggest  how  the  court  can  now  decide  the 
case  at  bar  in  appellant's  favor  without  at 
least  by  implication  overruling  the  Schil- 
linger Case.  We  are  not  disposed  to  over- 
rule the  case,  either  directly  or  by  implica- 
tion. The  court  found  nothing  in  it 
antagonistic  to  the  reasoning  and  conclu- 
sion reached  in  the  Dooley  Case. 

In  United  States  v.  Lynah,  188  U.  8. 
445,  47  L.  ed.  539,  23  Sup.  Ct.  Bep.  349,  the 
Schillinger  Case  was  treated  as  subsisting 
authority,  and  Mr.  Justice  Brown,  who 
wrote  the  opinion  in  the  Dooley  Case,  in 
his  concurring  opinion  in  the  Lynah  Case,, 
considered  it  as  correctly  declaring  the  law.^ 
•  The  Dooley  Case  and  cases  subsequent  to* 
it  which  are  relied  upon  by  appellant  con- 
cerned the  exaction  of  duties  or  taxes  by 
the  United  States  or  its  officers,  or  property 
taken  by  the  government  for  public  pur- 
poses, i  In  such  cases  jurisdiction  in  the 
court  of  claims  for  the  recovery  of 
the  duties  and  taxes  or  for  the  value  of  the 
property  taken  was  declared. 

In  the  case  at  bar  (assuming  as  true  all 
that  is  charged)  there  was  a  wrong  in- 
flicted, if  a  wrong  can  be  said  to  have  been 
inflicted  by  the  sentence  of  a  court  legally 
constituted,  after  judgment  upon  issues 
openly  framed  by  the  opposing  parties,  both 
of  fact  and  the  applicable  law,  whether  that 
law  was  §§  2865  and  3082  of  the  Bevised 
Statutes  or  the  Constitution  of  the  United 
States  (Comp.  Stat.  1913,  §§  5548,  5785). 
But,  conceding  that  a  wrong  was  inflicted 
through  these  judicial  forms,  the  case  never- 
theless is  of  different  character  from  the 
Dooley  Case,  as  was  also  the  Schillinger 
Case.  The  latter  ease  passed  upon  the 
jurisdiction  of  the  court  of  claims  in  ac- 
tions founded  on  tort,  and  declared  the  gen- 
eral principle  to  be,  based  on  a  policy  im- 
posed by  necessity,  that  governments  are 
not  liable  "for  unauthorized  wrongs  inflicted 
on  the  citizen  by  their  officers,  though  oc- 
curring while  engaged  in  the  discharge  of 
official  duties."  And  it  was  further  said: 
"Congress  has  wisely  reserved  to  itself  the 
right  to  give  or  withhold  relief  where  the 


1  United  States  v.  Welch,  217  U.  S.  333, 
54  L.  ed.  787,  28  L.B.A.(N.S.)  385,  30  Sup. 
Ct.  Bep.  627,  19  Ann.  Cas.  680;  United 
States  V.  Grizzard,  219  U.  S.  180,  55  L.  ed. 
165,  31  L.B.A.(N.S.)  1135,  31  Sup.  Ct.  Rep. 
162;  United  States  v.  Em<try,  B.  T.  Realfy 
Co.  237  U.  S.  28,  59  L.  od.  825,  35  Sup.  Ct. 
Bep.  499. 
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claim  is  founded  on  witmgful  proceedings 
of  an  officer  of  the  government."  Gibbons 
T.  United  States,  8  WalL  260,  275,  10  L. 
ed.  453,  454;  Morgan  y.  United  States,  14 
WaU.  531,  534,  20  L.  ed.  738,  730. 

The  Schillinger  Case  was  cited  in  the 
New  Orleans-Belise  Royal  Mail  k  C.  A.  S.  S. 
Co.  T.  United  States,  239  U.  S.  202,  60  L. 
ed.  — ,  86  Sup.  Ct  Rep.  76,  in  rejection  of 
a  contention  that  the  United  States  was  lia- 
ble for  services  imposed  by  their  officers  out- 
side of  a  contract*with  the  Royal  Mail  Com- 
pany, in  the  performance  of  which  the  vessel 
owned  by  the  company  was  damaged. 

We  repeat,  therefore,  that  the  Schillin- 
ger Case  being  subsisting  authority,  and 
appellant  conceding  that,  if  such  be  its 
value,  it  is  controlling,  further  discussion  is 
unnecessary. 

Judgment  affirmed. 

Mr.  Justice  McReynolds  took  no  part  in 
the  consideration  and  decision  of  this  case. 


(240  U.  S.  43) 

LESLIE  G.  LOOMIS  and  Leslie  G.  Loomis, 
Jr.,  Plffs.  in  Err., 

V. 

LEHIGH  VALLEY  RAILROAD   COM- 
PANY. 

Commerce  ^=p89  —  Jurisdiction  —  Suit 
AGAINST  Interstate  Carrier  —  Neces- 
8ITT  OF  Action  bt  Interstate  Commerce 
Commission. 

Without  preliminary  action  by  the  In- 
terstate Commerce  Commission  a  state  court 
has  no  jurisdiction  of  an  action  by  shippers 
to  recover  from  an  interstate  carrier  sums 
expended  by  them  in  constructing  grain 
doors  or  bulkheads  in  cars  furnished  by  the 
carrier  for  interstate  carload  shipments  of 
farm  products  in  bulk,  the  applicable  duly 
filed  interstate  rate  schedules  making  no 
reference  to  allowances  for  grain  doors  or 
bulkheads. 

[Bd.    Note.— For   other   cases,    see   Commero^ 
Dec.  Dig.  ^s»89.] 

[No.  106.] 

Argued  December  6, 1915.    Decided  January 
24,  1016. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  County 
of  Ontario  to  review  a  judgment  entered 
pursuant  to  the  mandate  of  the  Court  of 
Appeals  of  that  state,  which  modified,  and 
affirmed  as  modified,  a  judgment  of  the  Ap- 
pellate Division .  of  the  Supreme  Court, 
Fourth  Department,  directing  a  judgment 
for  the  plaintiffs  upon  a  verdict  in  their 
favor  at  a  trial  term  of  the  Supreme  Court 
in  an  iiction  by  shippers  to  recover  from  an 
interstate  carrier  sums  expended  by  them 


in  constructing  grain  doors  or  bulkheads  in 
cars  furnished  by  the  carrier.    Affirmed. 

See  same  case  below,  in  appellate  division^ 
147  App.  Div.  195,  132  N.  Y.  Supp.  138; 
in  court  of  appeals,  208  N.  Y.  312,  101  N. 
E.  907. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  P.  White  and  John 
Colmey  for  plaintiffs  in  error. 

Messrs.  liyman  M.  Bass,  Daniel  J.  Eene- 
fick,  and  Thomas  R.  Wheeler  for  defendant 
in  error. 

§ 

*  Mr.  Justice  McReynolds  delivered  the* 
opinion  of  the  court: 

Plaintiffs  in  error  have  long  been  ship- 
pers of  grain  and  produce  over  the  line  of 
defendant  carrier  from  Victor  and  other 
stations  in  Western  New  York.  From  time 
to  time  during  a  period  banning  in  Au-b^ 
gust,  1906,  and  ending*  May  6,  1908,  they* 
requested  it  to  furnish  at  such  places  for 
their  use  one  or  more  cars — about  two  hun- 
dred altogether — suitable  for  transporting 
in  bulk,  wheat,  oats,  rye,  apples,  cabbages, 
and  potatoes.  In  response,  it  sent  ordinary 
box  and  refrigerator  cars  inadequate  for  the 
required  service  until  fitted  with  inside 
doors  or  transverse  bulkheads.  Prior  to 
1906,  in  like  circumstances,  the  custom  was 
for  the  railroad  to  supply  lumber  without 
charge  and  shippers  constructed  these  tem- 
porary fittings.  This  practice  was  discon- 
tinued at  the  stations  mentioned,  and,  dur- 
ing the  period  specified,  it  refused  either  to 
supply  such  material  or  cars  completely 
prepared  for  carrying  in  bulk  the  enumer- 
ated articles.  Plaintiffs  were  therefore  com- 
pelled to  construct  inside  doors  or  bulk* 
heads  in  the  cars  which  they  loaded  and 
delivered  to  defendant  for  transportation  to 
points  both  within  and  beyond  the  state. 
The  total  cost  of  material  used  was  $322.07, 
— it  varied  from  40  cents  to  $3.50  per  car. 
Payment  of  the  amount  so  expended  waa 
demanded  by  plaintiffs  and  refused.  With- 
out preliminary  resort  to  the  Interstate 
Commerce  Commission,  they  then  brought 
this  action  in  a  state  court  upon  the  theory 
that  the  carrier  having  failed  to  perform 
its  common-law  duty  to  furnish  adequate 
cars,  they  were  entitled  to  recover  as  dam- 
ages their  consequent  outlay.  Defendant 
denied  liability,  and  further  challenged  the 
court's  jurisdiction  over  claims  incident  to 
interstate  shipments  because:  It  was  and 
remains  an  interstate  carrier  subject  to  the 
act  to  regulate  commerce  as  amended  and 
supplemented  as  well  as  the  act  of  Congress 
passed  February  19,  1903  [32  Stat,  at  L. 
847,  chap.  708,  Comp.  Stat.  1913,  §  8597], 
known  as  the  Elkins  act,  etc.;  it  had  filed 
with  the  Interstate  Commerce  Commission 
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the  tariffs  under  which  such  shipments  were 
made;  these  tariffs  fixed  rates  for  trans- 
portaticm  only,  and  did  not  provide  for  pay- 
^ments  or  allowances  for  grain  doors,  bulk- 
*  heads,  or  lumber  for^ionstructing  the  same; 
the  rates  were  reasonable  and  just  and  had 
not  been  held  otherwise  by  the  Interstate 
Commerce  Commission. 

The  court  of  appeals  held  that  the  com- 
mon law  imposed  upon  the  railroads  the 
duty  of  furnishing  cars  equipped  with  in- 
side doors  or  bulkheads  for  transporting 
grain  or  provisions  in  bulk,  and  unless  local 
or  Federal  statutes  had  established  different 
rules,  plaintiffs  were  entitled  to  recover. 
Having  considered  the  statutes,  it  concluded 
the  local  act  created  no  bar  to  recovery  on 
account  of  the  intrastate  shipments,  but  that 
Congress  had  assumed  such  control  over  in- 
terstate shipments  as  to  deprive  the  state 
courts  of  power  to  consider  claims  arising 
out  of  them.  208  N.  Y.  312,  101  N.  E.  907. 
The  judgment  of  the  appellate  division  in 
favor  of  plaintiffs  for  total  cost  of  material 
supplied  by  them  was  modified  accordingly 
and  the  record  and  proceedings  remitted  to 
the  supreme  court,  Ontario  county.  This 
writ  of  error  was  then  sued  out  to  obtain  a 
review  of  the  judgment  of  the  court  of  ap- 
peals, being  addressed  to  the  supreme  court 
because  the  record  was  in  its  possession. 
Shanks  v.  Delaware,  L.  &  W.  R.  Co.  239  U. 
S.  556,  60  L.  ed.  — ,  30  Sup.  Ct  Rep.  188. 
No  serious  dispute  exists  concerning  the 
facts.  The  applicable  duly-filed  interstate 
rate  schedules  made  no  reference  to  allow- 
ances for  grain  doors  or  bulkheads,  and  the 
circumstances  under  which  these  were  in- 
stalled, together  with  their  cost,  are  not 
eontroverted.  Whether  there  was  jurisdic- 
tion in  the  state  court  to  pass  upon  the  car- 
rier's liability  incident  to  the  interstate 
traffic  is  the  sole  point  demanding  consid- 
eration. 

The  effect  of  the  act  to  regulate  commerce, 
as  supplemented  and  amended,  upon  the 
jurisdiction  of  courts,  has  been  expounded 
in  many  cases  heretofore  decided.  Texas  & 
P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204  U. 
S.  426,  61  L.  ed.  663,  27  Sup.  Ct.  Rep.  350, 
9  Ann.  Cas.  1075;  Baltimore  &  0.  R.  Co. 
V.  United  States,  216  U.  S.  481,  64  L.  ed. 
292,  30  Sup.  Ct.  Rep.  1C4;  Robinson  y. 
Baltimore  A  O.  R.  Co.  222  U.  S.  506,  56  L. 
ed.  288,  32  Sup.  Ct.  Rep.  114;  Mitchell*Coal 
k  Coke  Co.  v.  Pennsylvania  R.  Co.  230  U. 
S.  247,  67  L.  ed.  1472,  33  Sup.  Ct.  Rep. 
916;  Morrisdale  Coal  Co.  v.  Pennsylvania  R. 
Co.  230  U.  S.  304,  67  L.  ed.  1494,  33  Sup. 
Ct  Rep.  938 ;  Minnesota  Rate  Cases  ( Simp- 
son V.  Shepard)  230  U.  S.  352,  67  L.  ed. 
1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct. 
Rep.  729}  Texas  &  P.  R.  Co.  v.  American 
Tie  &  Timber  Co.  234  U.  S.  138,  58  L.  ed. 


1266,  34  Sup.  Ct  Rep.  886,  Peimsylvaaia  R. 
Co.  y.  Puritan  Coal  Min.  Co.  237  U.  S.  121, 
69  L.  ed.  867,  36  Sup.  Ct.  Rep.  484;  Penn- 
sylvania R.  Co.  y.  Qark  Bros.  Coal  Mia. 
Co.  238  U.  S.  466,  69  L.  ed.  1406,  86  Sup. 
Ct.  Rep.  896. 

Speaking  through  Mr.  Justice  Lamar  in 
Mitchell  Coal  &  Coke  Co.  y.  Pennsylvania 
R.  Co.  230  U.  S.  supra,  we  said  (p.  256) : 
''The  courts  have  not  been  given  jurisdiction 
to  fix  rates  or  practices  in  direct  proceed- 
ings, nor  can  they  do  so  collaterally  during 
tlie  progress  of  a  lawsuit  when  the  action  is 
based  on  the  claim  that  unreasonable  allow- 
ances have  been  paid.  If  the  decision  of 
such  questions  was  committed  to  different 
courts  V  ith  different  juries  the  results 
would  not  only  vary  in  degree,  but  might 
often  be  opposite  in  character — to  the  de- 
struction of  the  uniformity  in  rate  and  prac- 
tice which  was  the  cr.rdinal  object  of  the 
statute.** 

In  the  Minnesota  Rate  Caccs,  230  U.  S. 
supra,  we  further  said  (p.  419)  2  "The 
dominating  purpose  of  the  statute  was  to 
secure  conformity  to  the  prescribed  stand- 
ards through  the  examinaticm  and  appre- 
ciation of  the  complex  facts  of  transporta- 
tion by  the  body  created  for  that  purpose; 
and,  as  this  court  has  repeatedly  held,  it 
would  be  destructive  of  the  system  of  regu- 
lation defined  by  the  statute  if  the  court, 
without  the  preliminary  action  of  the  Cbm- 
mission,  were  to  undertake  to  pass  upon  the 
administrative  questions  whi<^  the  statute 
has  primarily  confided  to  it." 

And  in  Texas  k  P.  R.  Co.  y.  American. 
Tie  &  Timber  Co.  234  U.  S.  supra,  the  rule 
was  thus  stated  (p.  146) :  ''It  is  equally 
clear  that  the  controversy  as  to  whether 
the  lumber  tariff  included  cross-ties  was  one 
primarily  to  be  determined  by  the  Commis- 
sion in  the  exercise  of  its  power  concern- 
ing tariffs  and  the  authority  to  regulate 
conferred  upon  it  by  the  statute.  Indeed, 
we  tbink  it  is  indisputable  that  that  sub- 
ject is  directly  controlled  by  the  authori- 
ties which  establish  that,  for  the  preserva-g 
tion  of  the  uniformity  whicft^it  was  the  pur-<* 
pose  of  the  act  to  regulate  commerce  to 
secure,  the  courts  may  not  as  an  original 
question  exert  authority  over  subjects  which 
primarily  come  within  the  jurisdiction  of 
the  Commission.** 

An  adequate  consideration  of  the  present 
controversy  would  require  acquaintance  with 
many  intricate  facts  of  transportation  aiid 
a  consequent  appreciation  of  the  practical 
effect  of  any  attempt  to  define  services  cov- 
ered by  a  carrier's  published  tariffs,  or  char- 
acter of  equipment  which  it  must  provide,  or 
allowances  which  it  may  make  to  shippers 
for  instrumentalities  supplied  and  services 
rendered.     In  the  last  analysis  the  instant 
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e&use  presents  a  problem  which  directly 
concerns  rate-making  and  is  peculiarly  ad- 
ministrative. Atchison,  T.  &,  S.  F.  R.  Co. 
▼.  United  States,  232  U.  S.  199,  220,  58  L. 
ed.  199,  576,  34  Sup.  Ct  Rep.  291.  And 
the  preservation  of  uniformity  and  pre- 
vention of  discrimination  render  essen- 
tial some  appropriate  ruling  by  the  Inter- 
state Commerce  Commission  before  it  may 
be  submitted  to  a  court.  See  Pennsyl- 
vania R.  Co.  V.  Puritan  Coal  Min.  Co. 
237  U.  S.  pp.  128,  129,  69  L.  ed.  871,  872, 
35  Sup.  Ct.  Rep.  484;  Pennsylvania  R.  Co. 
V.  Clark  Bros.  Coal  Min.  Co.  238  U.  S.  pp. 
469,  470,  59  h.  ed.  1412,  35  Sup.  Ct  Rep. 
896. 

If,  in  respect  to  interstate  business,  the 
courts  of  New  York  may  determine,  as  origi- 
nal matters,  rate-making  problems,  those  in 
other  states  have  like  jurisdiction.  The  un- 
certainty and  confusion  which  would  neces- 
sarily result  is  manifest.  Ample  authority 
has  been  given  the  Commission,  in  cir- 
cumstances like  those  here  shown,  to  ad- 
minister proper  relief,  and  in  connection 
therewith  to  approve  some  general  rule  of 
action.  In  so  doing  it  would  effectuate  the 
great  purpose  for  which  the  statute  was 
enacted. 

On  June  1,  1908,  before  this  proceeding 
was  begun,  the  Interstate  Commerce  Com- 
mission ruled:  ''A  carrier  may  not  lawfully 
reimburse  shippers  for  the  expense  incurred 
in  attaching  grain  doors  to  box  cars  unless 
expressly  so  provided  in  its  tariff."  (Con- 
ference Ruling  No.  78.)  In  National  Whole- 
i  sale  Liunber  Dealers'  Asso.  v.  Atlantic  Coast 
•  line  R.  Co.  14  Inters.  Com.  Rep.  164,*June 
23,  1908,  after  much  consideration,  the 
Commission  refused  to  order  carriers  either 
to  furnish  flat  cars  equipped  in  all  respects 
for  transporting  lumber  or  grant  allowances 
for  cost  incurred  by  shippers  in  connection 
therewith.  In  New  York  State  Shippers' 
Protective  Asso.  v.  New  York  G.  &  H.  R. 
R.  Co.  30  Inters.  Com.  Rep.  437  (1914), 
the  regulations  and  practices  of  railroads 
In  Western  New  York  with  respect  to  car 
fittings  used  in  bulk  transportation  of  grain 
and  produce  were  challenged.  The  shippers 
claimed:  "It  is  the  carrier's  duty  to  supply 
cars  at  all  seasons  of  the  year,  fully 
equipped  for  the  safe  transportation  of 
grain,  potatoes,  and  other  produce  in  bulk 
without  further  fitting;  or,  that  if  a  car 
be  tendered  the  shipper  which  cannot  safely 
be  used  for  such  commodities,  in  view  of 
their  nature  or  of  the  condition  of  the 
weather,  it  is  the  carrier's  duty  to  furnish, 
or  to  pay  for,  all  materials  and  labor  neces- 
sary to  render  the  car  reasonably  safe." 
This  was  denied.     The  opinions   in   these 


causes  strikingly  indicate  tlie  complicated 
administrative  problem  involved. 

We  find  no  error  in  the  judgment  below 
and  it  is  affirmed. 


(240  n.  8.  S4) 
NEW  YORK,   PHILADELPHIA,   &  NOR- 
FOLK RAILROAD  COMPANY,  Plff.  ia 
Err., 

V. 

PENINSULA  PRODUCE  EXCHANGE  OF 
MARYLAND. 

OaBBIEBS  ^=»177— CoNNECTINO  GABBDEBfih- 

Delay  Beyond  Own  Line  —  Cabmaok 
Amendicent. 

1.  Damages  for  the  loss  of  the  market 
because  of  lureasonable  delay  in  transpor- 
tation occurring  anywhere  en  route  are  com- 
prehended by  the  provision  of  the  Carmack 
amendment  of  June  29,  1906  (34  Stat,  at 
L.  593,  chap.  3591),  §  7,  to  the  act  of 
February  4,  1887  (24  Stat,  at  L.  379,  chap. 
104,  Comp.  Stat.  1913,  §  8592),  §  20,  which 
makes  the  initial  carrier  of  an  interstate 
shipment  liable  to  the  holder  of  the  bill  of 
lading  for  "any  loss,  damage,  or  injury  to 
such  property"  caused  by  it  or  by  any  car- 
rier in  the  chain  of  transportation,  despite 
any  agreement  or  stipulation  to  the  con- 
trary, with  the  right  of  recovery  over 
against  the  carrier  at  fault  in  the  amount 
of  such  "loss,  damage,  or  injury"  as  the 
former  carrier  may  have  been  required  to 
pay  to  the  owners  of  the  property. 

[Ed.  Note.— For  other  cases*  see  Carriers, 
Cent.  Dig.  S§  775- « 89,  791-803  :    Dec.  Dig.  ^=»177.] 

Appeal  and  Ebbob  €=»1068  —  Habmuess 
Ebbob—Instbuction»— Evidence. 

2.  A  judgment  of  the  highest  state 
court  which  affirms  a  judgment  against  a 
carrier  for  the  damages  sustain^  by  a 
shipper  through  a  decline  in  market  value, 
due  to  an  unreasonable  delay  in  the  trans- 
portation of  an  interstate  shipment,  will 
not  be  reversed  because  the  trial  court,  by 
its  instructions,  erroneously  permitted  the 
jury  to  award  as  damages  the  amount  of 
such  decline  in  value  without  reference  to 
a  limitation  in  the  bill  of  lading  and  in  the 
carrier's  published  tariff  that  the  carrier's 
liability  for  loss  or  damage  is  to  be  comput- 
ed on  the  basis  of  the  value  of  the  ship- 
ment plus  the  freight  at  the  time  and  place 
of  shipment,  unless  a  lower  value  is  agreed 
upon,  or  because  the  trial  court  erroneously 
excluded  such  tariff  with  its  conditions 
when  offered  in  evidence,  where,  upon  the 
facts  as  the  hi.irhest  court  finds  them  to  be, 
the  agreed  maximum  of  liability  as  stipulat- 
ed is  not  exceeded  by  the  judgment. 

[Bd.  Note.— For  other  cases.  Bee  Appeal  and 
5^,r.  Cent.  Dig.  S9  4225-4228,  4230;  Dec.  Dig. 
<3SS9l068.1 

[No.  137.] 

Argued  December  15  and  16,  1915.    Decided 
January  24,  1916. 
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IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Maryland  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Circuit  Court  for  Somerset  County,  in  that 
state,  in  favor  of  a  shipper  in  an  action 
against  an  initial  carrier  for  the  loss  of 
the  market,  due  to  unreasonable  delay  in 
the  transportation  of  an  interstate  ship- 
ment.    Affirmed. 

See  same  case  below,  122  Md.  215,  80  Atl. 
433. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  Wolf  Bikl6  and  Frederic 
D.  McKenney  for  plaintiff  in  error. 

Mr.  James  E.  EUegood  for  defendant 
in  error. 
« 

?  •  Mr.  Justice  Hughes  delivered  the  opinion 
of  the  court: 

On  May  26,  1010,  the  Peninsula  Produoe 
Exchange  of  Maryland  delivered  to  the  New 
York,  Philadelphia,  k  Norfolk  Railroad 
Company  at  Marion,  Maryland,  a  carload 
of  strawberries  for  transportation  to  New 
York  city.  The  conditions  of  the  transpor- 
tation were  set  forth  in  the  bill  of  lading 
issued  by  the  railroad  company.  The  prop- 
erty was  delivered  at  destination  some  hours 
later  than  the  customary  time  of  arrival, 
and  this' action  was  brought  to  recover  dam- 
ages for  the  failure  to  transport  and  de- 
liver with  reasonable  despatch.  Judgment 
in  favor  of  the  shipper  was  affirmed  by  the 
court  of  appeals  of  Maryland.  122  Md.  215, 
80  Atl.  433. 

The  plaintiff  in  error,  in  its  brief,  states 
that  "the  questions  involved  are  two—" 

"1:  Does  the  Carmack  amendment  [34 
Stat,  at  L.  503,  chap.  3501,  Comp.  Stat. 
1013,  §  8502]  impose  on  the  'initial  car- 
rier* liability  for  delay  occurring  on  the 
line  of  its  connection  without  physical  dam- 
age to  the  property? 

"2.  Was  the  plaintiff  entitled  to  recover 
because  its  shipment  failed  to  arrive  in 
time  for  the  market  of  May  28th,  when  the 
regulations  under  which  the  shipment  moved 
were  published  in  tariffs  duly  on  file  with 
the  Interstate  Commerce  Commission,  and 
specifically  provided:  'No  carrier  is  bound 
to  transport  said  property  by  any  particular 
train  or  vessel,  or  in  time  for  any  particular 
market,  or  otherwise  than  with  reasonable 
despatch,  unless  by  specific  agreement  in- 
dorsed hereon' T* 

The  first  question,  arising  from  the  fact 
Hthat  it  did  not  appear  that  the  delay  oc- 
•  enrred  on  the  line  of  the  initial*carrier  (the 
defendant)  was  raised  by  an  unsuccessful 
demurrer  to  the  declaration,  and  both  ques- 
tions were  presented  by  prayers  for  instruc- 
tions which  were  denied. 

The  amendment  of  §  20  of  the  interstate 
commerce    act,    known    as    the    Carmack 


amendment  (act  of  June  20,  1006,  chap. 
3501,  S  7,  34  Stat,  at  L.  584,  505,  Comp. 
Stat.  1013,  §  8502),  provides  "that  any 
common  carrier  .  .  .  receiving  property 
for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  shall  issue 
a  receipt  or  bill  of  lading  therefor  and 
shall  be  liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to  such 
property  caused  by  it  or  by  any  common 
carrier  ...  to  which  such  property 
may  be  delivered  or  over  whose  line  or  lines 
such  property  may  pass,  and  no  contract, 
receipt,  rule,  or  regulation  shall  exempt 
such  common  carrier  .  .  •  from  the  lia- 
bility hereby  imposed." 

We  need  not  review  at  length  the  con-, 
siderations  which  led  to  the  adoption  of  this 
amendment.  These  were  stated  in  Atlantic 
Coast  Ldne  R.  Co.  t.  Riverside  Mills*  210 
U.  S.  186,  100-203,  65  L.  ed.  167,  170-181, 
31  L.RJl.(N.S.)  7,  31  Sup.  Ct.  Rep.  164. 
It  was  there  pointed  out  that  along  with, 
singleness  of  rate  and  continuity  of  car- 
riage in  through  shipments  there  had  grown 
up  the  practice  of  requiring  specific  stipn* 
lations  limiting  the  liability  of  each  sepa- 
rate company  to  its  own  part  of  the  through, 
route,  and,  as  a  result,  the  shipper  could 
look  to  the  initial  carrier  for  recompense 
only  "for  loss,  damage,  or  delay"  occurring, 
on  its  own  line.  This  "burdensome  situsr 
tion*'  was  "the  matter  which  Congress  un- 
dertook to  regulate."  And  it  was  concluded 
that  the  requirement  that  interstate  car-: 
riers  holding  themselves  out  as  receiving 
packages  for  destinations  beyond  their  own 
terminal  should  be  compelled  "as  a  condi- 
tion of  continuing  in  that  traffic  to  obligate 
themselves  to  carry  to  the  point  of  destina- 
tion, using  the  lines  of  connecting  carriers 
as  their  own  agencies,"  was  within  the 
power  of  Congress.  The  rule,  said  the  court 
in  defining  the  purpose  of  the  Carmack  9 
amendment,  "is  adapted  to^secure  the  rights* 
of  the  shipper  by  securing  unity  of  trans- 
portation with  unity  of  responsibility.^ 
And,  again,  we  said  in  Adams  Exp.  Ck>,  ▼. 
Croninger,  226  U.  S.  401,  57  L.  ed.  314,  44 
L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep.  148, 
that  this  legislation  embraces  "the  subject 
of  the  liability  of  the  carrier  under  a  bill 
of  lading  which  he  must  issue."  "The  duty 
to  issue  a  bill  of  lading  and  the  liability 
thereby  assumed  are  covered  in  full,  and 
though  there  is  no  reference  to  the  effect 
upon  state  regulation,  it  is  evident  that 
Congress  intended  to  adopt  a  uniform  rule 
and  relieve  such  contracts  from  the  diverse 
regulation  to  which  they  had  been  there- 
tofore subject."    Id.  p.  606. 

It  is  now  insisted  that  Congress  failed  to 
accomplish  this  paramount  object;  that 
while  unity  of  responsibility  was  secured  if 
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tiM  goods  were  injured  in  the  course  of 
transportation  or  were  not  delivered,  the 
statute  did  not  reach  the  case  of  a  failure  to 
transport  with  reasonable  despatch.  In 
such  case  it  is  said  that,  although  there  is 
a  through  shipment,  the  shipper  must  still 
look  to  the  particular  carrier  whose  neglect 
caused  the  delay.  We  do  not  think  that  the 
language  of  the  amendment  lias  the  inade- 
quacy attributed  to  It.  The  words  "any 
lossy  damage,  or  injury  to  such  property," 
caused  by  the  initial  carrier  or  by  any  con- 
necting carrier,  are  comprehensive  enough 
to  embrace  all  damages  resulting  from  any 
failure  to  discharge  a  carrier's  duty  with 
respect  to  any  part  of  the  transportation 
to  the  agreed  destination.  It  is  not  neces- 
sary, nor  is  it  natural,  in  view  of  the  gen- 
eral purpose  of  the  statute,  to  take  the 
words  "to  the  property"  as  limiting  the 
word  "damage"  as  well  as  the  word  "in- 
jury," and  thus  as  rendering  the  former 
wholly  superfluous.  It  is  said  that  there  is 
a  different  reaponsibility  on  the  part  of  the 
carrier  with  respect  to  delay  from  that 
which  exists  where  there  is  a  failure  to 
carry  safely.  But  the  difference  is  with 
respect  to  the  measure  of  the  carrier's 
obligation;  the  duty  to  transport  with 
reasonable  despatch  is  none  the  less  an 
2  integral  part  of  the  normal  undertaking 
•  ol*the  carrier.  And  we  can  gather  no  intent 
to  unify  only  a  portion  of  the  carrier's 
responsibility.  Further,  it  is  urged  that 
the  amendment  provides  that  the  initial 
carrier  may  recover  from  the  connecting 
carrier  "on  whose  line  the  loss,  damage,  or 
injury  shall  have  been  sustained  the  amount 
of  such  loss,  damsge,  or  injury  as  it  may  be 
required  to  pay  to  the  owners  of  such  prop- 
erty;" and  this,  it  is  said,  shows  that  the 
"loss,  damage,  or  injury"  described  is  that 
which  may  be  localized  as  having  occurred 
on  the  line  of  one  of  the  carriers,  and  there- 
fore should  be  limited  to  physical  loss  or 
injury.  But  we  find  no  difficulty  in  thls^ 
as  the  damages  required  to  be  paid  by  the 
initial  carrier  are  manifestly  regarded  as 
resulting  from  some  breach  of  duty,  and  the 
purpose  is  simply  to  provide  for  a  recovery 
against  the  connecting  carrier  if  the  latter, 
as  to  its  part  of  the  transportation,  is 
found  to  be  guilty  of  that  breach.  The 
view  we  have  expressed  finds  support  in 
the  explicit  terms  of  the  act  of  January  20, 
1914,  chap.  11,  38  Stat,  at  L.  278,  which 
provides  "that  no  suit  brought  in  any  state 
court  of  competent  jurisdiction  against  a 
railroad  company  ...  to  recover  dam- 
ages for  delay,  loss  of,  or  injury  to  prop- 
erty received  for  transportation  by  such 
common  carrier  under  section  twenty  of  the 
act  to  regulate  commerce  .  .  .  shall  be 
removed  to  any  court  of  the  United  States 


where  the  matter  in  controversy  does  not 
exceed,  exclusive  of  interest  and  costs,  ths 
sum  or  value  of  $3,000."  If  the  language 
of  %  20  can  be  regarded  as  ambiguous,  this 
legislative  interpretation  of  it  as  conferring 
a  right  of  action  for  delay,  as  well  as  for 
loss  or  injury  to  the  property  in  the  course 
of  transportation,  is  entitled  to  great  ^ 
weight.l  Alexanders^.  Alexandria,  5  Cranch,  * 
1,  7,  8,  3  L.  ed.  19-21;  United  States  T. 
Freeman,  3  How.  556,  564,  565,  11  L.  ed. 
724,  727,  728;  Cope  v.  Cope,  137  U.  S.  682, 
688,  34  L.  ed.  832,  834,  11  Sup.  Ct.  Bep. 
222. 

The  second  question,  as  stated,  is  sought 
to  be  raised  imder  the  stipulation  of  the  bill 
of  lading  (being  one  of  the  conditions  filed 
with  the  tariffs  under  the  interstate  com- 
merce act)  that  the  carrier  is  not  bound 
to  transport  "by  any  particular  train  or 
vessel,  or  in  time  for  any  particular  mar- 
ket, or  otherwise  than  with  reasonable  des- 
patch." See  Chicago  k  A.  B.  Co.  v.  Kirby. 
225  U.  S.  155,  56  L.  ed.  1033,  32  Sup.  Ct. 
Bep.  648,  Ann.  Cas.  1914A,  501;  Atchison, 
T.  &  S.  F.  B.  Co.  V.  BobinsoQ,  233  U.  S.  173, 
58  L.  ed.  901,  34  Sup.  Ct.  Bep.  556.  But 
the  argument  upon  this  point  is  not  ad* 
dressed  to  the  issue,  as  recovery  was  not 
sought  or  permitted,  except  for  a  failure 
to  transport  with  reasonable  despatch.  The 
declaration  alleged  that  the  berries  "were 
to  be  transported  with  safety,  and  with  rea- 
sonable despatch,  and  delivered  ...  in 
safe  condition  and  with  reasonable  dili- 
gence;" that  the  defendant,  or  its  connect- 
ing lines,  did  not  "transport  or  deliver  the 
same  with  reasonable  despatch;"  and  that 
the  damage  was  due  to  their  failure  to  use 
"due  and  reasonable  diligence."  llie  court 
instructed  the  jury  that  it  became  the  duty 
of  the  defendant  and  all  connecting  lines  "to 
use  reasonable  care,  diligence,  and  exertion 
in  forwarding  and  transporting  and  deliver- 
ing" the  berries,  and  that  if  the  jury  should 
believe  that  the  defendant  and  the  connect- 
ing lines,  or  any  of  them,  "did  not  use  such 
care,  diligence,  and  exertion,"  and  that  by 
reason  of  the  failure  so  to  do  the  berries 
arrived  "too  late  for  the  market  of  the  day 
on  which  they  would  have  arrived  if  they 
had  been  forwarded  and  transported  with 
such  care,  diligence,  and  exertion,  and  that 


iThe  language  of  the  Carmack  amend- 
ment has  been  construed  in  various  decisions 
by  state  courts  as  embracing  damages  for 
delay.  Ft.  Smith  &  W.  B.  Co.  v.  Awbrey, 
39  Okla.  270,  134  Pac.  1117;  Southern  P. 
Co.  V.  Lyon,  107  Miss.  777,  66  So.  209;  Pecos 
&  N.  T.  B.  Co.  V.  Cox,  —  Tex.  Civ.  App.  — , 
160  S.  W.  265;  Norfolk  Truckers  Exch.  t. 
Norfolk  Southern  B.  Co.  116  Va.  466,  82 
S.  E.  92.  Contra,  Byers  v.  Southern  Exp. 
Co.  165  N.  C.  642,  L.B.A.— ,— ,  81  S.  K  741. 
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the  plaintiff  thereby  sustained  loss,  then 
their  yerdict  should  be  for  the  plaintiff." 
^As  the  court  of  appeals  of  Maryland  said, 
7  the  ground  of  th«*action  was  "the  failure  to 
carry  with  reasonable  despatch,  and  the  loss 
of  marketability  is  mentioned  as  the  ele- 
ment of  damage."  That  is,  the  referenee  to 
the  market  said  to  have  been  lost  was  mere- 
ly for  the  purpose  of  calculating  damages 
which  were  sought  solely  because  of  lack 
of  reasonable  diligence,  and  not  upon  the 
allegation  of  any  added  duty  with  respect 
to  a  particular  train  or  market.  The  stipu- 
lation invoked  does  not  attempt  to  limit 
the  duty  of  the  carrier  to  transport  with 
reasonable  despatch,  and  we  are  not  called 
upon  to  consider  its  effect  in  any  other  as- 
pect. 

The  instructions,  however,  permitted  the 
jury  to  award  as  damages  the  amount  of 
the  decline  in  value,  due  to  the  delay,  at 
the  place  of  destination,  without  stating  the 
limitation  set  forth  in  the  tariff  of  the 
plaintiff  in  error  as  filed;  and  this  tariff, 
with  the  accompanying  conditions,  duly  of- 
fered in  evidence,  was  excluded.  It  was  con- 
ceded by  the  court  of  appeals  that  these 
rulings  were  erroneous,  but  the  court  found 
that  they  worked  no  harm  to  the  plaintiff 
in  error.  The  condition  in  the  bill  of  lad- 
ing and  in  the  filed  tariff  provided  that  "the 
amount  of  any  loss  or  damage  for  which 
any  carrier  Is  liable  shall  be  computed  on 
the  basis  of  the  value  of  the  property  (being 
the  bona  fide  invoice  price,  if  any,  to  the 
consignee,  including  the  freight  charges,  if 
prepaid)  at  the  place  and  time  of  shipment 
imder  this  bill  of  lading,  unless  a  lower 
value  has  been  represented  in  writing  by 
the  shipper  or  has  been  agreed  upon  or  is 
determined  by  the  classification  or  tariffs 
upon  which  the  rate  is  based,  in  any  of 
which  events  such  lower  value  shall  be  the 
maximum  amount  to  govern  such  computa- 
tion, whether  or  not  such  loss  or  damage 
occurs  from  negligence."  Treating  the  rate 
charged  for  the  transportation  as  based 
upon  assent  to  this  provision,  the  court  of 
appeals  construed  the  stipulation  not  as 
changing  the  basis  of  liability,  but  as  limit- 
S  ing  the  amotmt  of  the  recovery  in  any  event 
*  to  the  value  of  the  property*at  the  time  and 
place  of  shipment,  no  other  value  having 
been  agreed  upon.  Adams  Exp.  Co.  v. 
Croninger,  226  U.  8.  491,  67  L.  ed.  314,  44 
L.R.A.(N.S.)  267,  33  Sup.  Ct.  Rep.  148; 
Wells,  F.  &  Co.  V.  Neiman-Marcus  Co.  227 
U.  S.  469,  67  L.  ed.  600,  33  Sup.  Ct.  Rep. 
267;  Boston  &  M.  R.  Co.  v.  Hooker,  233  U. 
S.  97,  68  L.  ed.  868,  L.R.A.1916B,  450,  Ann. 
Cas.  1916D,  593;  George  N.  Pierce  Co.  v. 
Wells,  P.  k  Co.  236  U.  S.  278,  59  L.  ed.  676, 
36  Sup.  Ct.  Rep.  351.  It  appeared  from  the 
evidence  that  the  berries  were  sold  in  New 


York  city  at  an  average  price  of  6}  cents  a 
quart.  It  was  also  proved  that  the  decline 
in  value  due  to  the  delay  was  from  2  to  8 
cents  a  quart.  The  jury  gave  a  verdict  for 
$180.48,  which  included  $163.60,  principal, 
and  $26.88  interest.  That  is,  the  jury  gave 
damages  at  the  rate  of  2  cents  a  quart  for 
the  240  crates  (7,680  quarts)  shipped.  The 
court  held  that  it  could  not  be  said,  as  the 
defendant  contended,  that  there  was  no 
proof  of  actual  damage  from  the  delay; 
and  that,  so  far  as  the  maximum  liability 
fixed  by  the  filed  tariff  was  concerned,  the 
court  was  justified  in  taking  the  value  of 
the  berries  at  the  time  and  place  of  ship- 
ment as  being  at  least  equal  to  the  2  cents 
a  quart  allowed.  Upon  this  point  the  court 
of  appeals  said:  "It  may  be  judicially  as- 
sumed that  their  value  at  the  time  and 
place  of  shipment  was  at  least  equal  to  the 
2  cents  per  quart  which  the  jury  allowed 
as  damages,  and  in  the  view  we  have  taken 
of  the  case  no  just  purpose  would  be  served 
in  reversing  the  judgment  and  subjecting 
the  parties  to  the  expense  of  a  new  trial." 
That  is  to  say,  upon  the  facta  as  the  state 
court  found  them  to  be,  the  agreed  maxi« 
mum  of  liability  as  stipulated  was  not  ex- 
ceeded. 

We  cannot  say,  in  the  light  of  the  evi- 
dence, that  the  state  court  denied  to  the 
plaintiff  in  error  any  Federal  right  in  hold- 
ing as  it  did  with  respect  to  the  amount 
of  the  value  of  the  berries  at  the  time  and 
place  of  shipment,  and  in  this  view  we  are 
unable  to  conclude  that,  in  disposing  of  the 
Federal  questions,  there  was  any  error 
which  would  require,  or  justify,  a  reversaL 

Judgment  affirmed. 


iU»  U.  8.  27) 
WILLIAM  M.  FLEITMANN,  Suing  on  Be- 
half  of  Himself  and  All  Other  Stock- 
holders of  the  Consolidated  Street  Light- 
ing Company,  Who  Shall  Elect  to  Come 
in  and  Contribute  to  the  Expense  of  the 
Action,  Appt., 

T. 

WELSBACH   STREET   LIGHTING   COM- 
PANY OP  AMERICA.  (No.  146.) 

WILLIAM  M.  FLEITMANN,  Suing  at 
Above,  Appt., 

V. 

ARTHUR  B.  SHAW.     (No.  146.) 

Monopolies  ^=>2S  —  Stogkuoldeb's  Suit 
—  Recovebino  Penalty  undeb  Anti- 
Tbust  Act— Right  to  Juby  Tbial. 

A  stockholder  mav  not  maintain  a  suit 
in  equity  to  recover  for  the  corporation, 
upon  the  latter's  refusal  to  sue,  the  penalty 
of  threefold  damages  under  the  Snerman 
anti-trust  act  of  July  2,  1890  (26  Stat,  at 
L.  209,  chap.  647,  Comp.  Stat  1913,  i  8820), 
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from  persons  and  corporations  whom  he 
'charges  with  the  ruin  of  his  corporation 
in  pursuance  of  a  monopolistic  combination, 
since  tiie  right  of  defendants  to  a  jury  trial 
cannot  thus  be  taken  away. 

[Ed.   Note.— For  otber  cases,    see   Monopolies, 
Cent  Dig.  S  18;    Dec.  Dig.  ®=:»28.1 

[Nos.   145  and   146.] 

Argued  December  17,  1015.     Decided  Jan- 
uary 24,  1916. 

TWO  APPEALS  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Second 
Circuit  to  review  decrees  which  affirmed  de- 
.  crees  of  the  District  Court  for  the  Southern 
District  of  New  York,  dismissing  the  bills 
in  suits  in  equity  brought  by  a  stockholder 
;to  recover  for  the  corporation  the  penalty 
of  threefold  damages  under  the  anti-trust 
:.act  from  persons  and  corporations  whom  he 
.charges  with  the  ruin  of  his  corporation 
in  pursuance  of  a  monopolistic  combination. 
Affirmed.    , , 

See  same  case  below,  128  C.  0.  A.  31,  211 
Fed.  103. 
The  facts  are  stated  in  the  opinion. 
Messrs.  .Henry  Ij.  Scheuepnian,  Henry 
A.  Wise,  and  Harry  F.  Mela  for  appellant. 
Messrs.  Edward  W.  Hatch  and  William 
.  F.  Sheehan  for  appellees. 

.    Mr.  Justice  Holmes  delivered  the  opinion 
.  of  the  court: 

This  is  a  bill  by  a  stockholder  of  the 
« Consolidated  Street  Lighting  Company, 
•  Against  that  company  and  a  number* of 
other  corporations  and  individuals,  to  com- 
pel the  defendants  other  than  his  own  com- 
pany to  pay  to  the  latter  threefold  dam- 
ages under  the  Sherman  act.  July  2,  1890, 
chap.  647,  §  7,  26  Stat,  at  L.  209,  210, 
Comp.  Stat.  1913,  §§  8820,  8829.  According 
to  the  allegations  the  other  defendants  con- 
spired to  control  the  business  of  municipal 
lighting,  etc.,  throughout  the  United  States* 
and  in  pursuance  of  their  conspiracy  pro- 
cured their  agent  to  purchase  from  the  for- 
mer owners  a  majority  of  the  stock  in  the 
plaintiff's  company,  and  then  proceeded  to 
ruin  it  and  drive  it  out  of  business  by  mis- 
conducting its  affairs.  The  plaintiff  has  de- 
manded of  his  company  and  its  officers  to 
institute  proceedings,  but  they  have  refused. 
The  bill  was  dismissed  by  the  district  court 
on  motion  of  the  appellees  in  the  two  ap- 
peals before  this  court,  and  the  decree  was 
affirmed  by  the  circuit  court  of  appeals. 
128  C.  C.  A.  31,  211  Fed.  103. 

The  bill  alleges  in  terms  that  it  is  brought 
to  recover  threefold  the  damages  alleged; 
a  decree  for  such  damages  was  the  decree 
prayed.  The  only  specific  error  assigned 
on  appeal  to  the  circuit  court  of  appeals 
I  holding  that  such  a  suit  in  equity  could 


not  be  maintained  by  a  single  stockholder; 
that  was  the  only  question  dealt  with  by 
the  district  court,  and  that  was  the  ground 
of  decision  in  the  circuit  court  of  appeals. 
It  really  is  the  only  question  in  the  case. 

Of  course  the  claim  set  up  is  that  of  the 
corporation  alone,  and  if  the  corporation 
were  proceeding  directly  under  the  statute 
no  one  can  doubt  that  its  only  remedy 
would  be  at  law.  Therefore  the  inquiry  at 
once  arises  why  the  defendants'  right  to  a 
jury  trial  should  be  taken  away  because 
the  present  plaintiff  cannot  persuade  the 
only  party  having  a  cause  of  action  to  sue, 
— ^how  the  liability  which  is  the  principal 
matter  can  be  converted  into  an  incident 
of  the  plaintiff's  domestic  difficulties  with 
the  company  that  has  been  wronged. 

No  doubt  there  are  cases  in  which  theg 
nature  of  the* right  asserted  for  the  com-* 
pany,  or  the  failure  of  the  defendants  con- 
cerned to  insist  upon  their  rights,  or  a 
different  state  system,  has  led  to  the  whole 
matter  being  disposed  of  in  equity;  but  we 
agree  with  the  courts  below  that  when  a 
penalty  of  triple  damages  is  sought  to  be 
inflicted,  the  statute  should  not  be  read  as 
attempting  to  authorize  liability  to  be  en- 
forced otherwise  than  through  the  verdict 
of  a  jury  in  a  court  of  conmion  law.  On 
the  contrary,  it  plainly  provides  the  latter 
remedy,  and  it  provides  no  other.  Pollard 
V.  Bailey,  20  Wall.  620,  22  L.  ed.  376.  Even 
the  act  of  October  15,  1914,  chap.  323,  §  16, 
38  Stat,  at  L.  730,  737,  passed  since  this 
suit  was  begim,  does  not  go  farther  in  terms 
than  to  give  an  injunction  to  private  per- 
sons against  threatened  loss. 

It  now  is  suggested,  evidently  as  an  after* 
thought  since  the  decision  in  the  district 
court,  that  there  might  be  a  decree  directing 
the  corporation  to  sue,  or,  if  it  fails  to  do 
so,  permitting  the  plaintiff  to  sue  in  its 
name  and  on  its  behalf.  But  the  bill  is  not 
framed  for  that  purpose,  as  the  court  below 
held. 

Decree  affirmed. 

Mr.  Justice  McKenna  and  Mr.  Justice 
Pitney  dissent. 


(240  U.  &  SO) 
MT.  VERNON-WOODBERRY  COTTON 
DUCK  COMPANY  et  al.,  Plffs.  in  Err., 
▼. 
ALABAMA  INTERSTATE  POWER  COM- 
PANY. 

Courts  <8=>393— Bbrob  to  State  Coubt  — 
"Final   Judgment." 

1.  A  judgment  of  the  highest  court  of 
a  state,  finally  disposing  of  a  writ  of  pro- 
hibition sued  out  under  Ala.  Code  1907,  §§ 
4864-4867,  4872,  to  prevent  an  inferior 
court  from  taking  jurisdiction  of  an  ac- 
tion, is  a  final  judgment,  within  the  mean* 
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I N  ERROR  to  the  Supreme  Court  of  the 


in^  of  the  Judicial  Code,  |  237\  governing 
write  of  error  to  state  courts,  although  such 
judgment  does  not  determine  the  merits  of 
the  principal  suit. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent, 
Dig.  §  1048;    Dec.  Dig.  <g=5>393. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Judgment] 

CouRTB  ^=»366— Ebbob  to  State  Coubt— 
FoixowiNG  Deoision  Bklow. 

2.  The  Federal  Bupreme  Court  on  writ 
of  error  to  a  state  court  to  review  a  judg- 
ment dismissing  a  writ  of  prohibition  to 
prevent  a  probate  court  from  taking  juris- 
diction of  condemnation  proceedings  will 
follow  the  rulings  of  the  state  court  upon 
such  objections  urged  in  support  of  the  writ 
of  prohibition  as  the  asserted  invalidity  of 
the  state  condemnation  laws  imder  the  state 
Constitution,  and  the  irregularity  of  the 
proceedings  under  those  laws,  and  the  in 


State  of  Alabama  to  review  a  judgment 
which,  on  an  appeal  from  the  Circuit  Court 
of  Tallapoosa  County,  in  that  state,  dis- 
missed a  writ  of  prohibition  to  prevent  the 
Probate  Court  of  that  county  from  taking 
jurisdiction  of  condemnation  proceedings. 
Affirmed. 

See  same  case  below,  186  Ala.  622,  65 
So.  287. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  N.  Randolph  and  Sdwin  Q. 
Baetjer  for  plaintiflfs  in  error. 

Messrs.  Thomas  W.  Martin,  Ray  Rush- 
ton,  and  Lawrence  Macfarlane  for  defend- 
ant in  error. 


sufliciency  of  the  condemnation  petition. 

T^P^;.^9^*n^'*''  '**«»'  «*••■»  «ee  Courto,  Cent. 
Dig.  §9  954-957.  960-968;    Dec.  Dig.  «=:>366.] 

Eminent  Domain  «=>35— "Public  Use"— 

Distribution  of  Poweb  Pboduced  by 

Waivb  as  Motive  Fobce. 

3.  ihe  manufacture,  supply,  and  sale 
to  the  public  of  power  produced  by  water 
as  a  motive  force  is  a  public  use  for  which 
land,  water,  and  water  rights  may,  con- 
sistently with  U.  S.  Const,  14th  Amend., 
be  condemned. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  SO;    Dec.  Dig.  ^=;335. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Use.] 

Eminent  Domain  «=»172— Jubisdiction— 
Validity  or  State  Statute. 

4.  Neither  the  jurisdiction  of  a  state 
probate  court  over  condemnation  proceed- 
ings instituted  by  a  corporation  organized 
to  manufacture,  supply,  and  sell  to  the 
public  power  produced  by  water  as  a  motive 
force,  nor  the  constitutionality  of  the  state 
laws  authorizing  the  proceedings,  are  af- 
fected because  the  rights  sought  to  be  con- 
demned are  below  instead  of  above  the  con- 
templated dam,  nor  because  the  corpora- 
tion, before  condemning  rights,  must  have 
obtained,  by  other  means,  at  least  an  acre 
on  either  side  of  the  stream  for  a  dam  site, 
nor  because  the  proceedings  may  be  begun 
before  the  dam  is  built. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main. Cent.  Dig.  If  470-472 ;    Dec.  Dig.  <g=;3l72.1 

Constitutional  Law  ^=:»20^— EX^ual  Pbo- 
tection  op  the  Laws— JBiXCEPTioNs  in 
Cq^vpkmnat^on  Statute. 

5.  Excepting  from  the  eminent  domain 
p>owers  conferred  by  state  law  upon  corpora- 
tions organized  to  manufacture,  supply,  and 
sell  to  the  public  power  produced  by  water 
as  a  motive  force,  private  residences,  lands 
of  other  corporations  having  similar  powers, 
and  cotton  factories,  subject  to  the  taking 
of  the  excess  of  water  over  that  in  actual 
use,  or  capable  of  use,  at  normal  stages  of 
the  stream,  is  too  plainly  reasonable  to 
oome  within  the  condemnation  of  the  14th 
Amendment  to  the  Federal  Constitution. 

fsd.  Note.— For  other  cases,  see  Constitutional 
Law»  Cent.  Dig.  |§  625-648:    Dec  Dig.  «=»206.] 

[No.   200.] 


Mr.  Justice  Holmes  delivered  the  opinioB 
of  the  court: 

This  is  a  petition  for  a  writ  of  prohibition 
to  prevent  the  probate  court  of  Tallapoosa  h 
county  from  takings  jurisdiction  of  condem-? 
nation   proceedings  instituted  by  the  Ala- 
bama Interstate   Power   Company   to  take 
land,  water,  and  water  rights  belonging  to 
the   petitioner.     An   alternative   writ   waa 
issued,  but  the  supreme  court  of  the  state 
ordered  it  to  be  quashed  and  the  writ  to  be 
dismissed.     186  Ala.  622,  65  So.  287.     The 
grounds  of  the  petition  are  that  the  statutes 
of  Alabama  do  not  authorize  the  proceed- 
ings, and  that  if  they  do  they  contravene 
the  14th  Amendment  of  the  Constitution  of 
the  United  States.    The  supreme  court  up- 
held the  statutes  and   the  jurisdiction   of 
the  probate  court,  but  left  the  sufficiency  of 
the    petition    for    condemnation,    whether 
every  subject  of  which  condemnation  waa 
sought  could  be  condemned,  and  the  ability 
of  the  Power  Company  to  prove  its  case,  to 
be   determined   in   the   condemnation   case. 
There  is  a  motion  to  dismiss  the  writ  of 
error  on  the  ground  that  the  present  deci- 
sion is  not  final  because  it  does  not  deter- 
mine the  merits;  but  this  motion  must  be 
denied.     Prohibition  is  a  distinct  suit  and 
the  judgment  finally  disposing  of  it  is  a 
final  judgment  within  the  meaning  of  the 
Judicial  Code,  act  of  March  3,  1911,  chap. 
231,  §  237,  36  Stat,  at  L.  1087,  1166,  Comp. 
Stat.  1913,  §§  968,  12H,  under  the  statutes 
of  Alabama  and  by  the  common  law.    Code 
of   1907,    §§    4864-4867,   4872;    Weston   ▼. 
Charleston,  2  Pet.  449,  464,  466,  7  L.  ed. 
481,  486,  487.     The  fact  that  it  does  not 
decide  the  merits  of  the  principal  suit  is 
immaterial.    It  is  not  devoted  to  that  point, 
but  only  to  the  preliminary  question  of  the 
jurisdiction  of  the  court  in  which  that  suit 
is  brought. 


The  argument  in  favor  of  granting  the 

iwrit,  presented  by  the  plaintiffs  in  error,  is 
addressed   in   great   part   to   matters   with 
^   .., ^  „„„_    which    this   court   has   no  concern.     It   is 

^ uary  24,  1916. argued  that  the  probate  court  could  not  be 
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given  jurisdiction  of  the  condemnation  pro- 
ceeding? oonsistentlj  with  the  Constitu- 
tion of  the  state;  thai  under  the  same  in- 
strument the  state  legislature  had  no  power 
to  pass  the  condemnation  acts;  that  the 
petition  was  insufficient  to  found  jurisdic- 
Mtion  of  the  case  and  was  defective  in  vari- 
P out* ways;  that  a  part  of  the  condemnation 
sought  was  bad  under  the  statutes  in  any 
event;  and  that  certain  words  in  the  Ala- 
bama Code  under  which  it  is  sought  to  con- 
demn rights  below  the  contemplated  dam 
of  the  Power  Company  never  were  properly 
enacted  by  the  legislature  of  the  state. 
All  these  points  must  be  taken  to  have  been 
decided  adversely  to  the  plaintiff  in  error 
by  the  supreme  court  of  Alabama  so  far  as 
they  might  furnish  grounds  for  prohibition, 
and  they  all  are  matters  on  which  this  court 
follows  the  supreme  court  of  the  state. 

The  principal  argument  presented  that  is 
open  here,  is  that  the  purpose  of  the  con- 
demnation is  not  a  public  one.  The  purpose 
of  the  Power  Company's  incorporation,  and 
that  for  which  it  seeks  to  condemn  property 
of  the  plaintiff  in  error,  is  to  manufacture, 
supply,  and  sell  to  the  public,  power  pro- 
duced by  water  as  a  motive  force.  In  the 
organic  relations  of  modern  society  it  may 
sometimes  be  hard  to  draw  the  line  that  is 
supposed  to  limit  the  authority  of  the  legis- 
lature to  exercise  or  delegate  the  power  of 
eminent  domain.  But  to  gather  the  streams 
from  waste  and  to  draw  from  them  energy, 
labor  without  brains,  and  so  to  save  man- 
kind from  toil  that  it  can  be  spared,  is  to 
supply  what,  next  to  intellect,  is  the  very 
foundation  of  all  our  achievements  and  all 
our  welfare.  If  that  purpose  is  not  public, 
we  should  be  at  a  loss  to  say  what  is.  The 
inadequacy  of  use  by  the  general  public  as 
a  universal  test  is  established.  Clark  y. 
Nash,  198  U.  S.  361,  49  L.  ed.  1085,  25  Sup. 
Ct.  Rep.  676,  4  Ann.  Cas.  1171 ;  Strickley  v. 
Highland  Boy  Gold  Min.  Co.  200  U.  S. 
527,  631,  50  L.  ed.  581,  683,  26  Sup.  Ct. 
Rep,  301,  4  Ann.  Cas.  1174.  The  respect  due 
to  ih.e  judgment  of  the  state  would  have 
great  !i^eight  if  there  were  a  doubt.  Hair- 
ston  Y.  Danville  A  W.  R.  Co.  208  U.  8.  598, 
607,  62  L.  ed.  637,  641,  28  Sup.  Ct.  Rep. 
331,  13  Ann.  Cas.  1008;  CNeill  v.  Leamer, 
239  U.  S.  244,  253,  60  L.  ed.  — ^,36  Sup.  Ct. 
Rep.  54.  But  there  is  none.  See  Otis  Co. 
v.  Ludlow  Mfg.  Co.  201  U.  S.  140,  151,  50 
I*  ed.  696,  705,  26  Sup.  Ct.  Rep.  353.  We 
perceive  no  ground  for  the  distinction  at- 
tempted between  the  taking  of  rights  below 
the  contemplated  dam,  such  as  these  are, 
Sand  those  above.  Compensation  is  provided 
•  for  according  to  rules*that  the  court  below 
declares  to  be  well  settled  and  that  appear 
to  be  adequate.  The  details  as  to  what  may 
be  taken  and  what  not  under  the  statutes 


and  petition  are  not  open  here.  Before  a 
corporation  can  condemn  rights  it  is  re- 
quired to  have  obtained,  by  other  means,  at 
least  an  acre  on  each  side  of  the  stream  for 
a  dam  site,  and  this  is  supposed  to  show 
that  the  use  is  not  public.  It  is  only  a 
reasonable  precaution  to  insure  good  faith. 
A  hardly  consistent  argument  is  that  the 
dam  should  be  built  before  the  necessity  of 
taking  waters  below  can  be  shown.  But  a 
plan  may  show  the  necessity  beforehand. 
All  that  we  decide  is  that  no  general  objec- 
tion based  on  these  grounds  affects  the  juris- 
diction of  the  probate  court  or  the  con- 
stitutionality of  the  act. 

Certain  exceptions  from  the  powers  con- 
ferred, such  as  private  residences,  lands  of 
other  corporations  having  similar  powers, 
and  cotton  factories,  subject  to  the  taking 
of  the  excess  of  water  over  that  in  actual 
use  or  capable  of  use  at  normal  stages  of 
the  stream,  are  too  plainly  reasonable  so  far 
as  they  come  in  question  here  to  need 
justification.  Discrimination  is  alleged,  but 
not  argued.  We  see  nothing  that  runs 
against  the  14th  Amendment.  The  right 
given  to  take  possession  before  the  compen* 
sation  is  finally  determined  also  is  not 
argued.  WiUiams  v.  Parker,  188  U.  S.  491, 
502,  47  L.  ed.  659,  562,  23  Sup.  Ct.  Rep. 
440.  Without  further  discussion  of  th« 
minutiie,  we  are  of  opinion  that  the  deci- 
sion of  the  Supreme  Coiurt  of  Alabama  upon 
the  questions  arising  under  the  Constitution 
of  the  United  States  was  correct. 

Judgment  affirmed. 


(240  U.  8. 1) 
FRANK  R.  BRUSHABER,  Appt, 
▼. 
XJTNION  PACIFIC  RAII^ROAD  COMPANY. 

INTEBNAL     REVENUE    «=>28  —  INJUNCTION 
▲OAINBT  TAX--ST0CKH0LDEB'B  SUIT. 

1.  The  maintenance  by  a  stockholder  of 
a  suit  to  restrain  a  corporation  from  volun* 
tarily  complying  witJi  the  income  tax  provi- 
sions of  the  tariff  act  of  October  3,  1913  (38 
Stat,  at  L.  166,  chap.  16),  upon  the  grounds 
of  the  repugnancy  of  the  statute  to  the  Fed- 
eral Constitution,  of  the  peculiar  relation 
of  the  corporation  to  the  stockholders,  and 
their  particular  interests  resulting  from 
many  of  the  administrative  provisions  of 
the  assailed  act,  of  the  confusion,  wrong,  and 
multiplicity  of  suits,  and  the  absence  of 
all  means  of  redress,  which  will  result  if  the 
corporation  pays  the  tax  and  complies  with 
the  act  in  other  respects  without  protest,  as 
it  is  alleged  it  is  its  intention  to  do,  is  not 
forbidden  by  the  prohibition  of  U.  S.  Rev. 
Stat.  §  3224,  Comp.  Stat.  1913,  §  5947. 
Against  enjoining  the  enforcement  of  taxes. 
[Ed.  Note.— For  other  cases,  mo  Internal  Refv- 
enue,  Cent.  Dig.  SS  76-81 ;    Dec.  Dig.  <3=>2S.l 


^=»For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 

Digitized  by  Vj0091C 


1915. 


BRUSHABER  ▼.  UNION  P.  R.  CO. 


237 


INTEBWAI.  RevENTJE  «=>7— PoWEB  OP  CON- 

OBBsa— Income  Tax. 

2.  The  whole  purpose  of  U.  S.  Conat., 
16th  Amend.,  giving  Congress  the  power  "to 
lay  and  collect  taxes  on  incomes,  from  what- 
ever source  derived,  without  apportionment 
among  the  several  states,  and  without  re- 
gard to  any  census  or  enumeration/'  was 
to  exclude  the  source  from  which  a  taxed 
income  was  derived  as  the  criterion  by  which 
to  determine  the  applicability  of  the  con- 
«titutional  requirement  as  to  apportionment 
of  direct  taxes. 

[Ed.  Note.— For  other  caaes,  see  Internal  Rev- 
enue, CenL  Dig.  §9  8-10 ;    Dec.  Dig.  «=»7.] 

Constitutional  Law  €=»286  —  Intebwal 
Revenue  <g=»2— Due  Pbocess  of  Law- 
Income  Tax— Retboactive  Effect. 

3.  The  retroactive  etfect  of  the  income 
tax  provisions  of  the  tariff  act  of  October 
3,  1913  (38  Stat,  at  L.  106,  chap.  16), 
which  fix  the  preceding  March  Ist  as  the 
time  from  which  the  taxed  income  for  the 
first  ten  months  is  to  be  computed,  does 
not  render  the  tax  repugnant  to  the  due 
process  of  law  clause  of  (J.  S.  Const.,  6th 
Amend.,  nor  inconsistent  with  the  16th 
Amendment  itself,  since  the  date  of  retro- 
activity did  not  extend  beyond  the  time  when 
the  latter  Amendment  became  operative. 

[Ed.  Note.— For  other  caaes.  see  Constitutional 
Law,  Dec.  Dig.  $=s»286 ;  Internal  Revenue,  Cent. 
Dig.  §  2;    Dec.  Dig.  ^=^2.] 

Intebnal  Revenue  ^=s>2— Income  Tax- 
Exemptions. 

4.  Power  to  exclude  from  taxation  some 
Income  of  designated  persons  and  classes, 
and  to  exempt  entirely  certain  enumerated 
4>rganizations  or  corporations,  such  as  labor, 
Agricultural,  or  horticultural  organizations, 
mutual  savings  banks,  etc.,  was  not  by  im- 
plication forbidden  to  Congress  by  the  pro- 
visions of  U.  S.  Const.,  lUth  Amend.,  that 
Congress  may  lay  and  collect  taxes  on  in- 
<€omes  "from  whatever  source  derived." 

[Bd.  Note.— For  other  cases,  see  Internal  Rev- 
enue, Cent.  Dig.  i  2;    Dec.  Dig.  ^s=>2.] 

INTEBNAL  REVSNUB  ^S»2— INCOMK  TAZ  — 
£2XEMPTI0NB. 

5.  Labor,  agricultural,  or  horticultural 
organizations,  mutual   savings  banks,  etc., 

.  «ould  be  excepted  from  the  operation  of  the 
income  tax  provisions  of  the  tariff  act  of 
October  3,  1913  (38  Stat,  at  L.  166,  chap. 
16),  without  rendering  the  tax  repugnant  to 
the  Federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Internal  Rev- 
•enue.  Cent  Dig.  fi  2;   Deo.  Dig.  A=:»2.] 

Taxation  ^=:»40— Intebnal  Rbvenub— In- 
come Tax— XJnifobmity. 

6.  A  geographical  uniformity  alone  is 
what  is  exacted  by  the  provisions  of  U.  8. 
Const.,  art.  1,  §  8,  that  "all  duties,  im- 
posts, and  excises  shall  be  uniform  through- 
out the  United  States." 

[Ed.    Note.— For    other    cases,    see    Taxation, 
-Cent.  Dig.  91  68-89;    Dec.  Dig.  «=»40.] 

Constitutional  Law  ^=»283^Dub  Pbo- 
cess OF  Law— Income  Tax. 

7.  Tlie  due  process  of  law  clause  of  O, 
8.  Const.,  5th  Amend.,  is  not  a  limitation 
upon  the  taxing  power  conferred  upon  Con- 
gress by  the  Federal  Constitution  unless, 
«nder  a  seeming  exercise  of  the  taxing  pow- 
'er,   the   taxing   statute   is   so   arbitrary   as 


to  compel  the  conclusion  that  it  was  not 
the  exertion  of  taxation,  but  the  confisca- 
tion of  property,  or  is  so  wanting  in  basis 
for  classification  as  to  produce  such  a  gross 
and  patent  inequality  as  inevitably  to  lead 
to  the  same  conclusion. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law  Cent.  Dig.  9S  891,  892.  904-906;  Dec.  Dig. 
^=9283.] 

Constitutional  Law  ^=>28G— Due  Pbo- 
cess OF  Law— Income  Tax. 

8.  The  progressive  rate  feature  of  the 
income  tax  imposed  by  the  act  of  October 
3,  1913  (38  Stat,  at  L  166,  chap.  16),  does 
not  cause  such  tax  to  transcend  the  concep- 
tion of  all  taxation,  and  to  be  a  mere  arbi- 
trary abuse  of  power  which  must  be  treated 
as  wanting  in  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  ConstituUoDal 
Law,  Dec.  Dig.  ^=s>286.] 

Constitutional  Law  €=»286— Due  Pbo- 
cess or  Law— Income  Tax— Dxscbimina- 

TION. 

0.  The  methods  of  collection  at  the 
source,  prescribed  by  the  income  tax  pro- 
visions of  the  tariff  act  of  October  3,  1913 
(38  Stat,  at  L.  166,  chap.  16),  are  not 
wanting  in  due  process  of  law  because  of 
the  cost  to  which  corporations  are  subjected 
by  the  duty  of  eollection  cast  upon  them, 
nor  because  of  the  resulting  discrimination 
between  corporations  indebted  upon  coupon 
and  registered  bonds  and  those  not  so  in- 
debted, nor  because  of  the  discrimination 
against  corporations  which  have  assumed 
the  payment  of  taxes  on  their  bonda  which 
results  from  the  fact  that  some  or  ail  of 
their  bondholders  may  be  exempt  from  the 
income  tax,  nor  because  of  tiie  discrimina- 
tion against  owners  of  corporate  bonds  in 
favor  of  individuals  none  of  whose  income 
is  derived  from  such  property,  nor  because 
the  law  does  not  release  corporate  bond- 
holders from  the  payment  of  a  tax  on  their 
bonds,  even  after  such  taxes  have  been  de* 
ducted  by  the  corporation,  if,  after  the  de- 
duction, the  corporation  should  fail,  nor 
because  the  payment  of  the  tax  by  the  cor- 
poration does  not  relieve  the  owners  of 
bonds,  the  taxes  on  which  have  been  assumed 
by  the  corporation,  from  their  duty  to  in- 
clude the  income  from  such  bonds  in  making 
a  return  of  all  income. 

[Ed.  Note.— For  otber  cases,  see  Constitutional 
Law,  Dec.  Dig.  «g=»288.] 

CONSTITUTIONAL  Law  «=>286— Due  Pbo- 
CESS  OF  Law— Income  Tax— Discbimina- 

TION. 

10.  Limiting  the  amount  of  interest 
which  may  be  deducted  from  gross  income 
of  a  corporation  for  the  purpose  of  fixing 
the  taxable  income  to  interest  on  indebted- 
ness not  exceeding  one  half  the  sum  of 
bonded  indebtedness  and  paid-up  capital 
stock,  as  is  done  by  the  income  tax  provi- 
sions of  the  tariff  act  of  October  3,  1913 
(38  Stat,  at  L.  1G6,  chap.  36),  is  not  want- 
ing in  due  process  of  law  because  discrim- 
inating between  different  classes  of  cor- 
porations and  individuals. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Dec.  Dig.  <S=>286.] 

CoNSTiTUTio-NAL  Law  «=>280— Due  Pbo- 
cess  of  Law— Income  Tax— Discbimina- 

TION. 

IL  Allowing  individuala  to  deduct  from 
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their  gross  income  dividends  paid  them  by 
corporations  whose  incomes  are  taxed,  and 
not  giving  such  right  of  deduction  to  cor- 
porations, as  is  done  by  the  income  tax 
provisions  of  the  tariff  act  of  October  3, 
1913  (38  Stat,  at  L.  166,  chap.  16),  does 
not  render  the  tax  -wanting  in  due  process 

of  law. 
[Od.  Note.~For  other  cases,  see  Constitutional 

Law,  Dec.  Dig.  ^=»2S6.} 

Constitutional  Law  «=>286— Dub  Pro- 
cess OF  Law— Income  Tax— Discrimina- 
tion. ,  ,    ..         * 

12.  The  allowance  of  a  deduction  of 
$3,000  or  $4,000  to  those  who  pay  the  nor- 
mal tax,  as  is  done  by  the  income  tax  provi- 
sions of  the  tariff  act  of  October  3,  1913 
(38  Stat,  at  L.  166,  chap.  16),  is  not  want- 
ing in  due  process  of  law  because  those 
whose  incomes  are  greater  than  $20,000  are 
not  allowed,  for  the  purpose  of  the  addition- 
al or  progressive  tax,  a  second  right  to  de- 
duct the  $3,000  or  $4,000  which  they  have 
already  enjoyed,  nor  because,  for  the  pur- 
pose of  the  additional  tax,  no  second  right 
to  deduct  dividends  received  from  corpora- 
tions is  permitted. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  ^=9286.] 

Constitutional  Law  <©=»286— Due  Pro- 
cess OF  Law— Income  Tax— Discrimina- 
tion. ,        J    J       ...  *     X    * 

13.  The  allowance  of  a  deduction  of  stat- 
ed amounts  for  the  purpose  of  ascertaining 
the  taxable  income,  as  is  done  by  the  in- 
come tax  provisions  of  the  tariff  act  of 
October  3,  1913  (38  Stat,  at  L.  166,  chap. 
16),  does  not  render  the  tax  wanting  in 
due  process  of  law  because  of  the  discrim- 
ination between  married  and  single  people, 
and  between  husbands  and  wives  who  are 
living  together  and  those  who  are  not. 

[Ed.  Note.— Pop  other  caees.  see  ConatituUonal 

Law,  Dec.  Dig.  ^=s»286.3 

Constitutional  Law  «=»206,  286  — Dub 
Process  op  Law  —  Income  Tax— Dis- 
crimination. .      ,    ,.      .... 

14.  No  unconstitutional  discrimination 
and  want  of  due  process  of  law  results  be- 
cause the  owners  of  houses  in  which  they 
live  are  not  compelled  by  the  income  tax 
provisions  of  tlie  tariff  act  of  October  3, 
1913  (38  Stat,  at  L.  166,  chap.  16),  to  esti- 
mate the  rental  value  in  making  up  their 
incomes,  while  those  who  live  in  rented 
houses  are  not  allowed,  in  making  up  their 
taxable  income,  to  deduct  the  rent  which 
they  have  paid,  nor  because  of  the  fact  that 
although  family  expenses  are  not,  as  a  rule, 
permitted  to  be  deducted  from  gross  income, 
farmers  are  permitted  to  omit  from  their 
income  return  certain  products  of  the  farm 
which  are  susceptible  of  use  by  them  for 
sustaining  their  families  during  the  year. 

rsd.  Note.— Pop  other  cases,  see  Constitutional 
Law,  Cent-DIg.  SS  625-648 ;    Dec.Dlg.  «g=»206.  286.] 

Constitutional  Law  ^=5>62— Delegation 
of  Power— Administration  of  Income 
Tax 
16.*  An  unwarrantable  delegation  of  legis- 
lative authority  was  not  made  by  the  in- 
eome  tax   provisions  of  the   tariff   act  of 
October  3,  1913   (38  Stat,  at  L.  166,  chap. 
16),  because  certain  administrative  powers 


to  enforce  the  act  were  conferred  by  it  upon 
the  Secretary  of  the  Treasury. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S9  94-102;    Dec  Dig.  «=>6S.] 
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APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  decree  dismissing 
the  bill  in  a  suit  by  a  stockholder  to  re- 
strain the  corporation  from  voluntarily  com- 
plying with  the  Federal  income  tax.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Julien  T.  Davies,  Brainard 
Tolles,  Garrard  Glenn,  and  Martin  A. 
Schenck  for  appellant. 

Mr.  Henry  W.  Clark  for  appellee. 

Solicitor  General  DatIs,  Assistant  A^ 
tomey  General  Wallace,  and  Attorney  (Gen- 
eral Gregory  for  the  United  States. 

•Mr.   Chief  Justice   White  delivered  the* 
opinion  of  the  court: 

As  a  stockholder  of  the  Union  Pacific 
Railroad  Company,  the  appellant  filed  his 
bill  to  enjoin  the  corporation  from  comply- 
ing with  the  income  tax  provisions  of  the 
tariff  act  of  October  3,  1913  ($  XL,  chap.  16, 
38  Stat,  at  L.  166).  Because  of  constitu- 
tional questions  duly  arising  the  case  is  here 
on  direct  appeal  from  a  decree  sustaining  a 
motion  to  dismiss  because  no  gronnd  for  re- 
lief was  stated. 

The  right  to  prevent  the  corporation  from 
returning  and  paying  the  tax  was  based  up- 
on many  averments  as  to  the  repugnancy  of 
the  statute  to  the  Constitution  of  the  United 
States,  of  the  peculiar  relation  of  the  cor- 
poration to  the  stockholders,  and  their  par- 
ticular interests  resulting  from  many  of  the 
administrative  provisions  of  the  assailed 
act,  of  the  confusion,  wrong,  and  multiplic-^ 
ity*of  suits  and  the  absence  of  all  means  of  • 
redress  which  would  result  if  the  corporation 
paid  the  tax  and  complied  with  the  act  in 
other  respects  without  protest,  as  it  was  al- 
leged it  was  its  intention  to  do.  To  put  out 
of  the  way  a  question  of  jurisdiction  we  at 
once  say  that  in  view  of  these  averments 
and  the  ruling  in  Pollock  v.  Farmers'  Loan 
k  T.  Co.  157  U.  S.  429,  39  L.  ed.  769,  16 
Sup.  Ct.  Rep.  673,  sustaining  the  right  of 
a  stockholder  to  sue  to  restrain  a  corpora- 
tion under  proper  averments  from  volun- 
tarily paying  a  tax  charged  to  be  unconsti- 
tutional on  the  ground  that  to  permit  such 
a  suit  did  not  violate  the  prohibitions  of 
§  3224,  Revised  Statutes  (Comp.  Stat.  1913, 
§  6947),  against  enjoining  the  enforcement 
of  taxes,  we  are  of  opinion  that  the  ocm* 
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tention  here  made  that  there  was  no  juris- 
diction of  the  cause,  since  to  entertain  it 
would  violate  the  provisions  of  the  Revised 
Statutes  referred  to,  is  without  merit.  Be- 
fore coming  to  dispose  of  the  case  on  the 
merits,  however,  we  observe  that  the  de- 
fendant corporation  having  called  the  at- 
tention of  the  government  to  the  pendency 
of  the  cause  and  the  nature  of  the  contro- 
versy and  its  unwillingness  to  voluntarily 
refuse  to  comply  with  the  act  assailed,  the 
United  States,  as  amicus  curise,  has  at  bar 
been  heard  both  orally  and  by  brief  for 
the  purpose  of  sustaining  the  decree. 

Aside  from  averments  as  to  citizenship 
and  residence,  recitals  as  to  the  provisions 
of  the  statute,  and  statements  as  to  the 
business  of  the  corporation,  contained  in 
the  first  ten  paragraphs  of  the  bill,  ad- 
vanced to  sustain  jurisdiction,  the  bill  al- 
leged twenty-one  constitutional  objections 
specified  in  that  number  of  paragraphs  or 
subdivisions.  As  all  the  grounds  assert  a 
violation  of  the  Constitution,  it  follows  that, 
in  a  wide  sense,  they  all  charge  a  repug- 
nancy of  the  statute  to  the  16th  Amend* 
ment,  under  the  more  immediate  sanction 
of  which  the  statute  was  adopted. 
^  The  various  propositions  are  so  Inter- 
•  mingled  as  to  cause  it  to  be  difilcult  to 
classify  them.  We  are  of  opinioii,*however, 
that  the  confusion  is  not  inherent,  but 
rather  arises  from  the  conclusion  that  the 
16th  Amendment  provides  for  a  hitherto 
unknown  power  of  taxation;  that  is,  a 
power  to  levy  an  income  tax  which,  al- 
though direct,  should  not  be  subject  to  the 
regulation  of  apportionment  applicable  to 
all  other  direct  taxes.  And  the  far-reach- 
ing effect  of  this  erroneous  assumption  will 
be  made  clear  by  generalizing  the  many 
contentions  advanced  in  argument  to  sup- 
port it,  as  follows:  (a)  The  Amendment 
authorizes  only  a  particular  character  of 
direct  tax  without  apportionment,  and  there- 
fore if  a  tax  is  levied  under  its  assumed 
authority  which  does  not  partake  of  the 
characteristics  exacted  by  the  Amendment, 
it  is  outside  of  the  Amendment,  and  Is  void 
as  a  direct  tax  in  the  general  constitutional 
sense  because  not  apportioned,  (b)  As  the 
Amendment  authorizes  a  tax  only  upon  in- 
comes "from  whatever  source  derived,"  the 
exclusion  from  taxation  of  some  income  of 
designated  persons  and  classes  is  not  au- 
thorized, and  hence  the  constitutionality  of 
the  law  must  be  tested  by  the  general  pro- 
visions of  the  Constitution  as  to  taxation, 
and  thus  again  the  tax  is  void  for  want  of 
apportionment,  (c)  As  the  right  to  tax 
"incomes  from  whatever  source  derived" 
for  which  the  Amendment  provides  must 
be  considered  as  exacting  intrinsic  uniform- 
ity, therefore  no  tax  comes  under  the  au- 


thority of  the  Amendment  not  conforming 
to  such  standard,  and  hence  all  the  provi- 
sions of  the  assailed  statute  must  once 
more  be  tested  solely  under  the  general 
and  pre-existing  provisions  of  the  Consti- 
tution, causing  the  statute  again  to  be  void 
in  the  absence  of  apportionment,  (d)  As 
the  power  conferred  by  the  Amendment  is 
new  and  prospective,  the  attempt  in  the 
statute  to  make  its  provisions  retroactively 
apply  is  void  because,  so  far  as  the  retroao- 
five  period  is  concerned,  it  is  governed  by 
the  pre-existing  constitutional  requirement 
as  to  apportionment. 

But  it  clearly  results  that  the  proposi-J 
tion  and  the*contentions  under  it,  if  ae-* 
ceded  to,  would  cause  one  provision  of  the 
Constitution  to  destroy  another;  that  is, 
they  would  result  in  bringing  the  provisions 
of  the  Amendment  exempting  a  direct  tax 
from  apportionment  into  irreconcilable  con- 
flict with  the  general  requirement  that  all 
direct  taxes  be  apportioned.  Moreover,  the 
tax  authorized  by  the  Amendment,  being 
direct,  would  not  come  under  the  rule  of 
uniformity  applicable  under  the  Constitu- 
tion to  other  than  direct  taxes,  and  thus  it 
would  come  to  pass  that  the  result  of  the 
Amendment  would  be  to  authorize  a  partie« 
ular  direct  tax  not  subject  either  to  i^)- 
portionment  or  to  the  rule  of  geographical 
uniformity,  thus  giving  power  to  impose 
a  different  tax  in  one  state  or  states  than 
was  levied  in  another  state  or  states.  Thip 
result,  instead  of  simplifying  the  situsition 
and  making  clear  the  limitations  on  the 
taxing  power,  which  obviously  the  Amend- 
ment must  have  been  intended  to  accom- 
plish, would  create  radical  and  destructive 
changes  in  our  constitutional  system  and 
multiply  confusion. 

But  let  us  by  a  demonstration  of  the 
error  of  the  fundamental  proposition  as  to 
the  significance  of  the  Amendment  dispel 
the  confusion  necessarily  arising  from  the 
arguments  deduced  from  it.  Before  coming, 
however,  to  the  text  of  the  Amendment,  to 
the  end  that  its  significance  may  be  de- 
termined in  the  light  of  the  previous  legis- 
lative and  judicial  history  of  the  subject 
with  which  the  Amendment  is  concerned, 
and  with  a  knowledge  of  the  conditions 
which  presumptively  led  up  to  its  adoption, 
and  hence  of  the  purpose  it  was  intended 
to  accomplish,  we  make  a  brief  statement 
on  those  subjects. 

That  the  authority  conferred  upon  Con- 
gress by  §  8  of  article  1  "to  lay  and  col- 
lect taxes,  duties,  imposts  and  excises"  is 
exhaustive  and  embraces  every  conceivable 
power  of  taxation  has  never  been  questioned, 
or,  if  it  has,  has  been  so  often  authorita- 
tively declared  as  to  render  it  necessary 
only  to  state  the  doctriue.    And  it  has  also 
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•  neTer^been  questioned  from  tlie  foundation^ 
without   stopping   presently   to   determine 
under  which  of  the  separate  headings  the 
power  was  properly  to  be  classed,  that  there 
was  authority  given,  as  the  part  was  includ- 
ed in  the  whole,  to  lay  and  collect  income 
taxes.     Again,  it  has  never  moreover  been 
questioned  that  the  conceded  complete  and 
all-embracing  taxing  power  was  subject,  so 
far  as  they  were  respectively  applicable,  to 
limitations  resulting  from  the  requirements 
of  art  1,  §  8,  d.  1,  that  "all  duties,  im- 
posts and  excises  shall  be  uniform  through- 
out the  United  States,"  and  to  the  limita- 
tions of  art  I.,  §  2,  cl.  3,  that  ''direct  taxes 
shall    be    apportioned    among    the    several 
states,"  and  of  art  1,  §  9,  cl.  4,  that  "no 
capitation,  or  other  direct,  tax  shall  be  laid, 
unless  in  proportion  to  the  census  or  enu- 
meration hereinbefore  directed  to  be  taken." 
In  fact,  the  two  great  subdivisions  embra- 
cing the  complete  and  perfect  delegation  of 
the  power  to  tax  and  the  two  correlated 
limitations   as   to   such  power   were   thus 
aptly  stated  by  Mr.  Chief  Justice  Fuller 
in    Pollock   ▼.    Farmers'    Loan    &   T.    Co. 
157   U.  S.  supra,  at  page  657:     "In  the 
matter  of  taxation,  the  Constitution  recog- 
nizes the  two  great  classes  of  direct  and 
indirect  taxes,  and  lays  down  two  rules  by 
whieh  their  imposition  must  be  governed, 
namely:     The  rule  of  apportionment  as  to 
direct  taxes,  and  the  rule  of  uniformity  as 
to  duties,  imposts,  and  excises."    It  is  to 
be  observed,  however,  as  long  ago  pointed 
out  in  Veazie  Bank  ▼.  Fenno,  8  Wall.  633, 
541,  19  L.  ed.  482,  486,  that  the  require- 
ments of  apportionment  as  to  one  of  the 
great  classes  and  of  imiformity  as  to  the 
other  class  were  not  so  much  a  limitation 
upon  the  complete  and  all-embracing  au- 
thority to  tax,  but  in  their  essence  were 
simply  regulations  concerning  the  mode  in 
which  the  plenary  power  was  to  be  exerted. 
In   the  whole  history  of  the  government 
down  to  the  time  of  the  adoption  of  the 
16th  Amendment,  leaving  aside  some  con- 
jectures expressed  of  the  possibility  of  a 
^  tax   lying   intermediate   between   the   two 
t  great  classes  and  embraced* by  neither,  no 
question  has  been   anywhere  made   as  to 
the  correctness  of  these  propositions.     At 
the   very  beginning,  however,   there   arose 
differences  of  opinion  concerning  the  criteria 
to  be  applied  in  determining  in  which  of 
the   two   great   subdivisions   a   tax   would 
fall.     Without  pausing  to  state  at  length 
the  basis  of  these  differences  and  the  con- 
sequences which  arose  from  them,  as  the 
whole  subject  was  elaborately  reviewed  in 
Pollock  V.  Farmers'  Loan  &  T.  Co.  167  U. 
S.  429,  39  L.  ed.  759,  15  Sup.  Ct.  Rep.  673, 
158  U.  S.  601,  39  L.  ed,  1108,  15  Sup.  Ct. 
Rep.  912,  we  make  a  condensed  statement 


which  is  in  substance  taken  from  what  was 
said  in   that  case.     Early  the  differences 
were  manifested  in  pressing  on  the  one  hand 
and  opposing  on  the  other,  the  passage  of 
an  act  levying  a  tax  without  apportion- 
ment on  carriages  ''for  the  conveyance  of 
persons,"  and  when  such  a  tax  was  enacted 
the  question  of  its  repugnancy  to  the  Con- 
stitution soon  came  to  this  court  for  de- 
termination.    Hylton  V.   United   States,   3 
Dall.  171,  1  L.  ed.  666.    It  was  held  that 
the  tax  came  within  the  class  of  excises, 
duties,  and  imposts,  and  therefore  did  not 
require  apportionment,  and  while  this  con- 
clusion was  agreed  to  by  all  the  members  oi 
the  court  who  took  part  in  the  decision  of 
the  case,  there  was  not  an  exact  coincidenoe 
in  the  reasoning  by  which  the  conclusion 
was  sustained.    Without  stating  the  minor 
differences,  it  may  be  said  with  substan- 
tial accuracy  that  the  divergent  reasoning 
was  this:     On  the  one  hand,  that  the  tax 
was  not  in  the  class  of  direct  taxes  requir- 
ing apportionment,  because  it  was  not  levied 
directly  on  property  because  of  its  owner- 
ship, but  rather  on  its  use,  and  was  thera- 
fore  an  excise,  duty,  or  impost;  and  on  the 
other,  that  in  any  event  the  class  of  direct 
taxes  included  only  taxes  directly  levied  on 
real  estate  because  of  its  ownership.    Put- 
ting out  of  view  the  difference  of  reasoning 
which  led  to  the  concurrent  conclusion  in 
the  Hylton  Case,  it  is  undoubted  that  It 
came  to  pass  in  legislative  practice  that  the 
line  of  demarcation  between  the  two  great 
classes  of  direct  taxes  on  the  one  hand  andjO 
excises,  duties,  and*  imposts  on  the  other^* 
which  was  exemplified  by  the  ruling  in  thai 
ease,  was  accepted  and  aeted  upon.    In  the 
first  place  this  is  shown  by  the  fact  that 
wherever  (and  there  were  a  number  of  cases 
of  that  kind)  a  tax  was  levied  directly  on 
real  estate  or  slaves  because  of  ownership, 
it  was  treated  as  coming  within  the  direct 
class  and  apportionment  was  provided  for, 
while  no  instanoe  of  apportionment  as  to 
any  other  kind  of  tax  is  afforded.     Again 
the  situation   is  aptly  illustrated  by  the 
various  acts  taxing  incomes  derived  from 
property  of  every  kind  and  nature  which 
were  enacted  beginning  in  1861,  and  last- 
ing during  what  may  be  termed  the  Civil 
War  period.    It  is  not  disputable  that  these 
latter  taxing  laws  were  classed  under  the 
head  of  excises,  duties,  and  imposts  because 
it  was  assumed  that  they  were  of  that  char- 
acter   inasmuch    as,    although    putting    a 
tax  burden  on  income  of  every  kind,  includ- 
ing that  derived  from  property  real  or  per- 
sonal, they  were  not  taxes  directly  on  prop- 
erty because  of  its  ownership.     And  this 
practical   construction   came  in  theory  to 
be  the  accepted  one,  since  it  was  adopted 
without  dissent  by  the  most  eminent  of  the 
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text  writers.  1  Kent,  ConL  264,  250;  1 
Story,  Const,  i  955;  Cooley,  Const.  lim. 
5th  ed.  *480;  MiUer,  Constitution,  237;  Pom. 
Const  Law,  i  281;  1  Hare,  Const.  Law,  249, 
250;  Burronghs,  Taxn.  502;  Ordronaux, 
Constitutional  Legislation,  225. 

Upon  the  lapsing  of  a  considerable  period 
after  the  repeal  of  the  income  tax  laws  re- 
ferred to,  in  1894  [28  Stat,  at  L.  509,  chap. 
849],  an  act  was  passed  laying  a  tax  on 
Incomes  from  all  classes  of  property  and 
other  sources  of  revenue  which  was  not  ap- 
portioned, and  which  therefore  was  of  course 
assumed  to  come  within  the  classification 
of  excises,  duties,  and  imposts  which  were 
subject  to  the  rule  of  uniformity,  but  not 
to  the  rule  of  apportionment.  The  consti- 
tutional validity  of  this  law  was  challenged 

•  on  the  ground  that  it  did  not  fall  within  the 

•  elass  of  excises,  duties,  and  imposts^^but 
was  direct  in  the  constitutional  sense,  and 
was  therefore  void  for  want  of  apportion- 
ment, and  that  question  came  to  this  court 
and  was  pa&sed  upon  in  Pollock  v.  Farmers' 
Loan  ft  T.  Co.  157  U.  S.  429,  39  L.  ed.  750, 
15  Sup.  Ct  Rep.  673,  158  U.  8.  601,  39 
L.  ed.  1108,  15  Sup.  Ct  Rep.  912.  The 
eonrt,  folly  recognizing  in  the  psssage 
which  we  have  previously  quoted  the  all- 
embracing  character  of  the  two  great  clas- 
sifications, including,  on  the  one  hand,  di- 
rect taxes  subject  to  apportionment,  and  on 
the  other,  excises,  duties,  and  imposts  sub- 
ject to  uniformity,  held  the  law  to  be  un- 
constitutional in  substance  for  these  rea- 
sons: Concluding  that  the  classification  of 
direct  was  adopted  for  the  purpose  of  ren- 
dering it  impossible  to  burden  by  taxation 
acceumulations  of  property,  real  or  per- 
sonal, except  subject  to  the  regulation  of 
apportionment,  it  was  held  that  the  duty 
existed  to  fix  what  was  a  direct  tax  in  the 
constitutional  sense  so  as  to  accomplish 
this  purpose  contemplated  by  the  Consti- 
tution. (167  U.  8.  681.)  Coming  to  consider 
the  validity  of  the  tax  from  this  point  of 
view,  while  not  questioning  at  all  that  in 
common  understanding  it  was  direct  merely 
on  income  and  only  indirect  on  property, 
it  was  held  that,  considering  the  substance 
of  things,  it  was  direct  on  prq>erty  in  a 
constitutional  sense,  since  to  burden  an  in- 
come by  a  tax  was,  from  the  point  of  sub- 
stance, to  burden  the  property  from  which 
the  income  was  derived,  and  thus  accom- 
plish the  very  thing  which  the  provision  as 
to  apportionment  of  direct  taxes  was  adopt- 
ed to  prevent  As  this  conclusion  but  en- 
forced a  regulation  as  to  the  mode  of 
exercising  power  under  particular  circum- 
stances, it  did  not  in  any  way  dispute  the 
all-embracing  taxing  authority  possessed  by 
Congress,  including  necessarily  therein  the 
power  to  impose  income  taxes  if  only  they 

86  8.  Cw— 16. 


conformed  to  the  constitutional  regulations 
which  were  applicable  to  them.  Moreover, 
in  addition,  the  conclusion  reached  in  the 
Pollock  Case  did  not  in  any  degree  involve 
holding  that  income  taxes  generically  ftndg 
necessarily  came  within  the  claai^of  direct* 
taxes  on  property,  but,  on  the  contrary, 
recognized  the  fact  that  taxation  on  income 
was  in  its  nature  an  excise  entitled  to  be 
enforced  as  such  unless  and  until  it  was 
concluded  that  to  enforce  it  would  amount 
to  accomplishing  the  result  which  the  re- 
quirement as  to  apportionment  of  direct 
taxation  was  adopted  to  prevent,  in  which 
case  the  duty  would  arise  to  disregard  form 
and  consider  substance  alone,  and  hence 
subject  the  tax  to  the  regulation  as  to  ap- 
portionment which  otherwise  as  an  excise 
would  not  apply  to  it  Nothing  could  serve 
to  make  this  clearer  than  to  recall  that  in 
the  Pollock  Case,  in  so  far  as  the  law  taxed 
incomes  from  other  classes  of  property  than 
real  estate  and  invested  personal  property, 
that  is,  income  from  "professions,  trades, 
employments,  or  vocations"  (158  U.  8. 
637),  its  validity  was  recognized;  indeed, 
it  was  expressly  declared  that  no  dispute 
was  made  upon  that  subject,  and  attention 
was  called  to  the  fact  that  taxes  on  such 
income  had  been  sustained  as  excise  taxes 
in  the  past.  Id.  p.  635.  The  whole  law  was, 
however,  declared  unconstitutional  on  the 
ground  that  to  permit  it  to  thus  operate 
would  relieve  real  estate  and  invested  per- 
sonal property  from  taxation  and  "would 
leave  the  burden  of  the  tax  to  be  borne  by 
professions,  trades,  employments,  or  voca* 
tions;  and  In  that  way  what  was  intended 
as  a  tax  on  capital  would  remain,  in  sub- 
stance, a  tax  on  occupations  and  labor^ 
(id.  p.  637),— a  result  which,  it  was  held* 
could  not  have  been  contemplated  by  Con* 
gress. 
This  is  the  text  of  the  Amendment: 
"The  Congress  shall  have  power  to  lay 
and  collect  taxes  on  incomes,  from  what- 
ever source  derived,  without  apportionment 
among  the  several  states,  and  without  re- 
gard to  any  census  or  enumeration." 

It  is  clear  on  the  face  of  this  text  that 
it  does  not  purport  to  confer  power  to  levy 
income  taxes  In  a  generic  sense, — an  au-« 
thority  already  possessed  and  never*  ques-* 
tioned,— or  to  limit  and  distinguish  between 
one  kind  of  income  taxes  and  another,  but 
that  the  whole  purpose  of  the  Amendment 
was  to  relieve  all  income  taxes  when  im- 
posed from  apportionment  from  a  consid- 
eration of  the  source  whence  the  income 
was  derived.  Indeed,  in  the  light  of  the 
history  which  we  have  given  and  of  the  deci- 
sion in  the  Pollock  Cose,  and  the  ground 
upon  which  the  ruling  in  that  case  was 
based,  there  is  no  escape  from  the  conclu* 
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sion  that  the  Amendment  was  drawn  for 
the  purpose  of  doing  away  for  the  future 
with  the  principle  upon  which  the  Pollock 
Case  was  decided;  that  is,  of  determining 
whether  a  tax  on  income  was  direct  not  by 
a  consideration  of  the  burden  placed  on  the 
taxed  income  upon  which  it  directly  oper- 
ated, but  by  taking  into  view  the  burden 
which  resulted  on  the  property  from  which 
the  income  was  derived,  since  in  express 
terms  the  Amendment  provides  that  income 
taxes,  from  whatever  source  the  income  may 
be  derived,  shall  not  be  subject  to  the  regu- 
lation of  apportionment.  From  this  in  sub- 
stance it  indisputably  arises,  first,  that  all 
the  contentions  which  we  have  previously 
noticed  concerning  the  assumed  limitations 
to  be  implied  from  the  language  of  the 
Amendment  as  to  the  nature  and  character 
of  the  income  taxes  which  it  authorizes  find 
no  support  in  the  text  and  are  in  irrecon- 
cilable conflict  with  the  very  purpose  which 
the  Amendment  was  adopted  to  accomplish. 
Second,  that  the  contention  that  the  Amend- 
ment treats  a  tax  on  income  as  a  direct 
tax  although  it  is  relieved  from  apportion- 
ment and  is  necessarily  therefore  not  sub- 
ject to  the  rule  of  uniformity  as  such  rule 
only  applies  to  taxes  which  are  not  direct, 
thus  destroying  the  two  great  classifications 
which  have  been  recognized  and  enforced 
from  the  beginning,  is  also  wholly  without 
foundation  since  the  command  of  the 
Amendment  that  all  income  taxes  shall  not 
be  subject  to  apportionment  by  a  considera- 
Stion  of  the  sources  from  which  the  taxed 
*  income  may  be  derived*  forbids  the  applica- 
tion to  such  taxes  of  the  rule  applied  in  the 
Pollock  Case  by  which  alone  such  taxes 
were  removed  from  the  great  class  of  ex- 
cises, duties,  and  imposts  subject  to  the 
rule  of  uniformity,  and  were  placed  under 
the  other  or  direct  class.  This  must  be 
unless  it  can  be  said  that  although  the  Con- 
stitution, as  a  result  of  the  Amendment,  in 
express  terms  excludes  the  criterion  of 
source  of  income,  that  criterion  yet  remains 
for  the  purpose  of  destroying  the  classifica- 
tions of  the  Constitution  by  taking  an  ex- 
cise out  of  the  class  to  which  it  belongs  and 
transferring  it  to  a  class  in  which  it  cannot 
be  placed  consistently  with  the  require- 
ments of  the  Constitution.  Indeed,  from 
another  point  of  view,  the  Amendment 
demonstrates  that  no  such  purpose  was  in- 
tended, and  on  the  contrary  shows  that  it 
was  drawn  with  the  object  of  maintaining 
the  limitations  of  the  Constitution  and  har- 
monizing their  operation.  We  say  this  be- 
cause it  is  to  be  observed  that  although 
from  the  date  of  the  Hylton  Case,  because 
of  statements  made  in  the  opinions  in  that 
ease,  it  had  come  to  be  accepted  that  direct 
taxes  in  the  constitutional  sense  were  con- 


fined to  taxes  levied  directly  on  real  estate 
because  of  its  ownership,  the  Amendment 
contains  nothing  repudiating  or  challeng- 
ing the  ruling  in  the  Pollock  Case  that  the 
word  "direct"  had  a  broader  significance, 
since  it  embraced  also  taxes  levied  directly 
on  personal  property  because  of  its  owner- 
ship, and  therefore  the  Amendment  at  least 
impliedly  makes  such  wider  significance  a 
part  of  the  Constitution, — a  condition  which 
clearly  demonstrates  that  the  purpose  was 
not  to  change  the  existing  interpretation 
except  to  the  extent  necessary  to  accom- 
plish the  result  intended;  that  is,  the  pre- 
vention of  the  resort  to  the  sources  from 
which  a  taxed  income  was  derived  in  order 
to  cause  a  direct  tax  on  the  income  to  be  a 
direct  tax  on  the  source  itself,  and  thereby 
to  take  an  income  tax  out  of  the  class  of 
excises,  duties,  and  imposts,  and  place  it 
in  the  class  of  direct  taxes.  p 

•We  come,  then,  to  ascertain  the  merits  of • 
the  many  contentions  made  in  the  light  of 
the  Constitution  as  it  now  stands;  that  is 
to  say,  including  within  its  terms  the  pro- 
visions of  the  16th  Amendment  as  correctly 
interpreted.  We  first  dispose  of  two  propo- 
sitions assailing  the  validity  of  the  stai* 
ute  on  the  one  hand  because  of  its  repug- 
nancy to  the  Constitution  in  other  respects, 
and  especially  because  its  enactment  was 
not  authorized  by  the  16th  Amendment. 

The  statute  was  enacted  October  3,  1913, 
and  provided  for  a  general  yearly  income 
tax  from  December  to  December  of  each 
year.  Exceptionally,  however,  it  fixed  a 
first  period  embracing  only  the  time  from 
March  1,  to  December  31,  1913,  and  this 
limited  retroactivity  is  assailed  as  repug- 
nant to  the  due  process  clause  of  the  5th 
Amendment,  and  as  inconsistent  with  the 
16th  Amendment  itself.  But  the  date  of 
the  retroactivity  did  not  extend  beyond  the 
time  when  the  Amendment  was  operative, 
and  there  can  be  no  dispute  that  there  was 
power  by  virtue  of  the  Amendment  during 
that  period  to  levy  the  tax,  without  appor- 
tionment, and  so  far  as  the  limitations  of 
the  Constitution  in  other  respects  are  con- 
cerned, the  contention  is  not  open,  since 
in  Stockdale  v.  Atlantic  Ins.  Co.  20  Wall. 
323,  331,  22  L.  ed.  348,  351,  in  sustaining 
a  provision  in  a  prior  income  tax  law  which 
was  assailed  because  of  its  retroactive  char- 
acter, it  was  said: 

"The  right  of  Congress  to  have  imposed 
this  tax  by  a  new  statute,  although  the 
measure  of  it  was  governed  by  the  income 
of  the  past  year,  cannot  be  doubted;  much 
less  can  it  be  doubted  that  it  could  impose 
such  a  tax  on  the  income  of  the  current 
year,  though  part  of  that  year  had  elapsed 
when  the  statute  was  passed.  The  joint 
resolution  of  July  4th^  1864  [13  Stat,  at  L. 
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417],  imposed  a  tax  of  6  per  cent  upon  all 
income  of  the  previous  year,  although  one 
tax  on  it  had  already  been  paid,  and  no  one 
doubted  the  validity  of  the  tax  or  attempt- 
5  cd  to  resist  it." 

*  *The  statute  provides  that  the  tax  should 
not  apply  to  enumerated  organizations  or 
corporations,  such  as  labor,  agricultural  or 
horticultural  organizations,  mutual  savings 
banks,  etc.,  and  the  argument  is  that  as  the 
Amendment  authorized  a  tax  on  incomes 
"from  whatever  source  derived,"  by  .impli- 
cation it  excluded  the  power  to  make  these 
exemptions.  But  this  is  only  a  form  of 
expressing  the  erroneous  contention  as  to 
the  meaning  of  the  Amendment,  which  we 
have  already  disposed  of.  And  so  far  as 
this  alleged  illegality  is  based  on  other  pro- 
visions of  the  Constitution,  the  contention 
is  also  not  open,  since  it  was  expressly  con- 
sidered and  disposed  of  in  Flint  v.  Stone 
Tracy  Go.  220  U.  S.  108,  173,  55  L.  ed.  389, 
422,  31  Sup.  Ct.  Rep.  342,  Ann.  Cas.  1912B, 
1312. 

Without  expressly  stating  all  the  other 
contentions,  we  summarize  them  to  a  de- 
gree adequate  to  enable  us  to  typify  and 
dispose  of  all  of  them. 

1.  The  statute  levies  one  tax  called  a 
normal  tax  on  all  incomes  of  individuals 
up  to  $20,000,  and  from  that  amount  up,  by 
gradations,  a  progressively  increasing  tax, 
called  an  additional  tax,  is  imposed.  No 
tax,  however,  is  levied  upon  incomes  of  un- 
married individuals  amounting  to  $3,000 
or  less,  nor  upon  incomes  of  married  per- 
sons amoimting  to  $4,000  or  less.  The 
progressive  tax  and  the  exempted  amounts, 
it  is  said,  are  based  on  wealth  alone,  and 
the  tax  is  therefore  repugnant  to  the  due 
process  clause  of  the  5th  Amendment. 

2.  The  act  provides  for  collecting  the  tax 
at  the  source;  that  is,  makes  it  the  duty  of 
corporations,  etc.,  to  retain  and  pay  the 
sum  of  the  tax  on  interest  due  on  bonds 
and  mortgages,  unless  the  owner  to  whom 
the  interest  is  payable  gives  a  notice  that 
he  claims  an  exemption.  This  duty  cast 
upon  corporations,  because  of  the  cost  to 
which  they  are  subjected,  is  asserted  to  be 
repugnant  to  due  process  of  law  as  a  taking 
of  their  property  without  compensation, 
and  ^'e  recapitulate  various  contentions  as 

flito  discrimination  against  corporations  and 

•  against*  individuals,  predicated  on  provi- 
sions of  the  act  dealing  with  the  subject. 

(a)  Corporations  indebted  upon  coupon 
and  registered  bonds  are  discriminated 
against,  since  corporations  not  so  indebted 
are  relieved  of  any  labor  or  expense  in- 
volved in  deducting  and  paying  the  taxes 
of  individuals  on  the  income  derived  from 
bonds. 

(b)  Of  the  class  of  corporations  indebted 


as  above  stated,  the  law  further  discrimi- 
nates against  those  which  have  assumed  the 
payment  of  taxes  on  their  bonds,  since  al- 
though some  or  all  of  their  bondholders  may 
be  exempt  from  taxation,  the  corporations 
have  no  means  of  ascertaining  such  fact, 
and  it  would  therefore  result  that  taxes 
would  often  be  paid  by  such  eorporationa 
when  no  taxes  were  owing  by  the  individ- 
uals to  the  government. 

(c)  The  law  discriminates  against  own- 
ers of  corporate  bonds  in  favor  of  individ- 
uals none  of  whose  income  is  derived  from 
such  property,  since  bondholders  are,  dur- 
ing the  interval  between  the  deducting  and 
the  paying  of  the  tax  on  their  bonds,  de- 
prived of  the  use  of  the  money  so  withheld. 

(d)  Again,  corporate  bondholders  are  dis- 
criminated against  because  the  law  does  not 
release  them  from  payment  of  taxes  on  their 
bonds  even  after  the  taxes  have  been  de- 
ducted by  the  corporation,  and  therefore  if. 
after  deduction,  the  corporation  should  fail, 
the  bondholders  would  be  compelled  to  pay 
the  tax  a  second  time. 

(e)  Owners  of  bonds  the  taxes  on  which 
have  been  assumed  by  the  corporation  are 
discriminated  against  because  the  payment 
of  the  taxes  by  the  corporation  does  not 
relieve  the  bondholders  of  their  duty  to  in- 
clude the  income  from  such  bonds  in  making 
a  return  of  all  income,  the  result  being  a 
double  payment  of  the  taxes,  labor  and 
expense  in  applying  for  a  refund,  and  a 
deprivation  of  the  use  of  the  sum  of  the 
taxes  during  the  interval  which  elapses  be- 
fore they  are  refunded.  eo 

*3.  The  provision  limiting  the  amount  of* 
interest  paid  which  may  be  deducted  from 
gross  income  of  corporations  for  the  pur- 
pose of  fixing  the  taxable  income  to  inter- 
est on  indebtedness  not  exceeding  one  half 
the  sum  of  bonded  indebtedness  and  paid- 
up  capital  stock  is  also  charged  to  be  want- 
ing in  due  process  because  discriminating 
between  different  classes  of  corporations  and 
individuals. 

4.  It  is  urged  that  want  of  due  process 
results  from  the  provision  allowing  indi- 
viduals to  deduct  from  their  gross  income 
dividends  paid  them  by  corporations  whose 
incomes  are  taxed,  and  not  giving  such 
right  of  deduction  to  corporations. 

5.  Want  of  due  process  is  also  asserted 
to  result  from  the  fact  that  the  act  allows 
a  deduction  of  $3,000  or  $4,000  to  those  who 
pay  the  normal  tax,  that  is,  whose  incomes 
are  $20,000  or  less,  and  does  not  allow  the 
deduction  to  those  whose  incomes  are  great- 
er than  $20,000;  that  is,  such  persons  are 
not  allowed,  for  the  purpose  of  the  addi- 
tional or  progressive  tax,  a  second  right  to 
deduct  the  $3,000  or  $4,000  which  they  have 

*  already  enjoyed.     And  a  further  violation 
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of  due  process  is  based  on  the  fact  that  for 
the  purpose  of  the  additional  tax  no  sec- 
ond right  to  deduct  dividends  received  from 
corporations  is  permitted. 

6.  In  various  forms  of  statement,  want 
of  due  process,  it  is  moreover  insisted,  arises 
from  the  provisions  of  the  act  allowing  a 
deduction  for  the  purpose  of  ascertaining 
the  taxable  Income  of  stated  amounts,  on 
the  groimd  that  the  provisions  discriminate 
between  married  and  single  people,  and 
discriminate  between  husbands  and  wives 
who  are  living  together  and  those  who  are 
not. 

7.  Discrimination  and  want  of  due  proc- 
ess result,  it  is  said,  from  the  fact  that 
the  owners  of  houses  in  which  they  live  are 
not  compelled  to  estimate  the  rental  value 
in  making  up  their  incomes,  while  those 
who  are  living  in  rented  houses  and  pay 
rent  are  not  allowed,  in  making  up  their 

3  taxable  income,  to  deduct  rent  which  they 
*  hav«*paid,  and  that  want  of  due  process 
also  results  from  the  fact  that  although 
family  expenses  are  not,  as  a  rule,  per- 
mitted to  be  deducted  from  gross,  to  arrive 
at  taxable,  income,  farmers  are  permitted 
to  omit  from  their  income  return  certain 
products  of  the  farm  which  are  susceptible 
of  use  by  them  for  sustaining  their  fami- 
lies during  the  year. 

So  far  as  these  niunerous  and  minute,  not 
to  say  in  many  respects  hypercritical,  con- 
tentions are  based  upon  an  assimied  viola- 
tion of  the  uniformity  clause,  their  want  of 
legal  merit  is  at  once  apparent,  since  it  is 
settled  that  that  clause  exacts  only  a  geo- 
graphical uniformity,  and  there  is  not  a 
semblance  of  ground  in  any  of  the  proposi- 
tions for  assuming  that  a  violation  of  such 
uniformity  is  complained  of.  Knowlton  v. 
Moore,  178  U.  S.  41,  44  L.  ed.  969,  20  Sup. 
Ct.  Rep.  747;  Patton  v.  Brady,  184  U.  S. 
608,  622,  46  L.  ed.  713,  720,  22  Sup.  Ct. 
Rep.  493;  Flint  v.  Stone  Tracy  Co.  220  U. 
S.  107,  158,  56  L.  ed.  389,  416,  31  Sup.  Ct. 
Rep.  342,  Ann.  Cas.  1912B,  1312;  Billings 
V.  United  States,  232  U.  S.  261,  282,  58  L. 
ed.  596,  605,  34  Sup.  Ct.  Rep.  421. 

So  far  as  the  due  process  clause  of  the 
5th  Amendment  is  relied  upon,  it  suffices  to 
say  that  there  is  no  basis  for  such  reliance, 
since  it  is  equally  well  settled  that  such 
clause  is  not  a  limitation  upon  the  taxing 
power  conferred  upon  Congress  by  the  Con- 
stitution; in  other  words,  that  the  Consti- 
tution does  not  conflict  with  itself  by  con- 
ferring, upon  the  one  hand,  a  taxing  power, 
and  taking  the  same  power  away,  on  the 
other,  by  the  limitations  of  the  due  process 
clause.  Treat  v.  White,  181  U.  S.  264,  45 
L.  ed.  853,  21  Sup.  Ct.  Rep.  611;  Patton  v. 
Brady,  184  U.  S.  608,  46  L.  ed.  713,  22 
Sup.  Ct.  Rep.  498;  McCray  v.  United  States, 


195  U.  S.  27,  61,  49  L.  ed.  78,  97,  24  Sup. 
Ct.  Rep.  769,  1  Ann.  Cas.  661;  Flint  v. 
Stone  Tracy  Co.  220  U.  8.  107,  168,  65  L. 
ed.  389,  416,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas.  1912B,  1312;  Billings  v.  United  States, 
232  U.  S.  261,  282,  58  L.  ed.  696,  605,  34 
Sup.  Ct.  Rep.  421.  And  no  change  in  the 
situation  here  would  arise  even  if  it  be  con- 
ceded, as  we  think  it  must  be,  that  this  doc- 
trine would  have  no  application  in  a  case 
where,  although  there  was  a  seeming  exer- 
cise of  the  taxing  power,  the  act  complained 
of  was  so  arbitrary  as  to  constrain  to  the 
conclusion  that  it  was  not  the  exertion  of 
taxation,  but  a  confiscation  of  property;  S 
that  is,  a  taking^of  the  same  in  violation* 
of  the  5th  Amendment;  or,  what  is  equiva- 
lent thereto,  was  so  wanting  in  basis  for 
classification  as  to  produce  such  a  gross 
and  patent  inequality  as  to  inevitably  lead 
to  the  same  conclusion.  We  say  this  be- 
cause none  of  the  propositions  relied  upon 
in  the  remotest  degree  present  such  ques- 
tions. It  is  true  that  it  is  elaborately  in- 
sisted that  although  there  be  no  express 
constitutional  provision  prohibiting  it,  the 
progressive  feature  of  the  tax  causes  it  to 
transcend  the  conception  of  all  taxation 
and  to  be  a  mere  arbitrary  abuse  of  power 
which  must  be  treated  as  wanting  in  due 
process.  But  the  proposition  disregards  the 
fact  that  in  the  very  early  history  of  the 
government  a  progressive  tax  was  imposed 
by  Congress,  and  that  such  authority  was 
exerted  in  some,  if  not  all,  of  the  various 
income  taxes  enacted  prior  to  1894  to  which 
we  have  previously  adverted.  And  over  and 
above  all  this  the  contention  but  disre- 
gards the  further  fact  that  its  absolute 
want  of  foundation  in  reason  was  plainly 
pointed  out  in  Knowlton  v.  Moore,  178  U. 
S.  41,  44  L.  ed.  969,  20  Sup.  Ct  Rep.  747, 
and  the  right  to  urge  it  was  necessarily 
foreclosed  by  the  ruling  in  that  case  made. 
In  this  situation  it  is,  of  course,  super- 
fluous to  say  that  arguments  as  to  the  ex- 
pediency of  levying  such  taxes,  or  of  the 
economic  mistake  or  wrong  involved  in  their 
imposition,  are  beyond  judicial  cognizance. 
Besides  this  demonstration  of  the  want  of 
merit  in  the  contention  based  upon  the  pro- 
gressive feature  of  the  tax,  the  error  im 
the  others  is  equally  well  established  either 
by  prior  decisions  or  by  the  adequate  bases 
for  classification  which  are  apparent  on  the 
face  of  the  assailed  provisions;  that  it, 
the  distinction  between  individuals  and  cor- 
porations, the  difference  between  various 
kinds  of  corporations,  etc.,  etc.  Ibid.; 
Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
158,  66  L.  ed.  389,  416,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912B,  1312;  Billings  ▼. 
United  States,  232  U.  S.  261,  282,  68  U 
ed.  596,  605,  34  Sup.  Ct.  Rep.  421;  First 
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Nat.  Bank  ▼.  Kentucky,  0  Wall.  863,  19  L. 
«d.  701;  National  Safe  Deposit  Co.  y.  Stead, 
232  U.  S.  68,  70,  68  L.  ed.  604,  510,  34  Sup. 
CL  Rep.  209.  In  fact,  comprehensively 
surveying  all  the  contentions  relied  upon, 
aside  from  the  erroneous  construction  of 
the  Amendment  which  we  have  previously 
disposed  of,  we  cannot  escape  the  conclu- 
sion that  they  all  rest  upon  the  mistaken 
theory  that  although  there  be  differences 
between  the  subjects  taxed,  to  differently  tax 
them  transcends  the  limit  of  taxation  and 
amounts  to  a  want  of  due  process,  and  that 
where  a  tax  levied  is  believed  by  one  who 
resists  its  enforcement  to  be  wanting  in 
wisdom  and  to  operate  injustice,  from  that 
fact  in  the  nature  of  things  there  arises  a 
want  of  due  process  of  law  and  a  resulting 
authority  in  the  judiciary  to  exceed  its 
powers  and  correct  what  is  assumed  to  be 
mistaken  or  unwise  exertions  by  the  legis- 
lative authority  of  its  lawful  powers,  even 
although  there  be  no  semblance  of  warrant 
in  the  Constitution  for  so  doing. 

We  have  not  referred  to  a  contention 
that  because  certain  administrative  powers 
to  enforce  the  act  were  conferred  by  the 
statute  upon  the  Secretary  of  the  Treasury, 
therefore  it  was  void  as  unwarrantedly  dele- 
gating legislative  authority,  because  we 
think  to  state  the  proposition  is  to  answer 
it  Marshall  Field  ft  Co.  ▼.  Clark,  143  U. 
S.  549,  36  L.  ed.  294,  12  Sup.  Ct.  Rep.  496; 
Buttfield  ▼.  Stranahan,  192  U.  S.  470,  496, 
48  K  ed.  626,  685,  24  Sup.  Ct.  Rep.  349; 
Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214 
U.  8.  320,  68  L.  ed.  1013,  29  Sup.  Ct.  Rep. 
•71. 

Affirmed* 

Mr.  Justice  MoReynolds  took  no  part  in 
tha  consideration  and  decision  of  this  case. 


(MO  U.  8.  74) 

FRANK  CROCKER,  Trustee  in  Bankruptcy, 
etc.,  Appt., 

V. 

UNITED  STATES. 

OoxTBTB  ^=»88&— APPBAi/— From  Ooubt  or 
Claims— Findings  or  Fact. 

1.  Findings  of  the  court  of  claims  in  an 
action  at  law  determine  all  matters  of  fact 
precisely  as  the  verdict  of  a  jury,  and  the 
Federal  Supreme  Court  is  not  at  liberty  to 
refer  to  the  opinion  of  the  court  of  claims 
for  the  purpose  of  eking  out,  controlling, 
or  modifying  the  scope  of  the  findings. 

[Bd.  Note.— For  other  cases,  see  Courts,  C«nt.  i 
Dig.  59  1041-1044;    Dec.  Dig.  ^=:>3S9:    Appeal  and 
Error.  Cent.  Dig.  fi  8396.] 

OONTBACTB  ^=»131  —  PtJBLIO  PoLIOY—Af- 

nccTiNo  Offioiai,  Action. 

2.  The  employment  of  a  person  by  a'  cor- 
poration  upon   a   compensation   conting^ent 


upon  success  to  secure  a  contract  from  the 
Postmaster  General  for  furnishing  letter  car- 
riers' satchels  it  invalid  as  against  public 
policy. 

[Bd.    Note.— For    other    cases,    see    Cootracta, 
Cent.  Dig.  99  694-G07 ;    Dec.  Dig.  ^=»121.] 

CoNTBACTs  <S=»131— Public  Policy  — Af- 
FBCTiNO  Official  Action. 

3.  Public  policy  forbids  any  secret  ar- 
rangement between  the  agents  of  a  corpora- 
tion and  the  superintendent  of  the  free 
delivery  mail  service,  who  is  charged  with 
important  duties  relating  to  the  purchase  of 
letter  carriers'  satchels  for  such  service, 
whereby,  in  case  the  corporation  shall 
secure  the  contract  for  furnishing  such 
satchels,  the  superintendent  is  to  receive  a 
share  of  the  profits. 

^[Bd.    Note.— For   other    cases,    see    Contracts, 
Cent.  Dig.  99  694-607 ;    Deo.  Dig.  ^=s>18L] 

CoNTBAOTs     ^s»131  —  Rescission     foe 
Fbaud. 

4.  The  Postmaster  General  was  justi- 
fied in  rescinding,  because  tainted  with 
fraud,  a  contract  with  a  corporation  for 
furnishing  letter  carriers'  satchels  for  the 
free  delivery  service  upon  his  discovery  of 
the  existence  of  a  secret  arrangement 
whereby  the  superintendent  of  such  service, 
in  case  the  corporation  secured  the  con- 
tract, was  to  receive  a  share  of  the  profits, 
although  the  corporation  may  have  been 
without  actual  knowledge  of  the  corrupt 
arrangement,  where  it  was  made  by  the  cor- 
poration's agents  while  endeavoring  to  se- 
cure the  contract  for  the  corporation,  and 
was  a  means  to  that  end,  and  the  fruits  of 
their  efforts  were  accepted  by  the  eorpora- 
tion. 

f^^J^^f^^^^'iF**^   o^©""    «»■««.    see   Contracts, 
Cent.  Dig.  99  694-607 ;    Dec.  Dig!  «=>lil.l 

CONTBACTS    ^=»13S— QUANTXTV    VaLEBAT. 

6.  The  fact  that  no  recovery  can  ba 
had  upon  a  contract  with  the  Postmaster 
General  for  furnishing  letter  carriers'  satch- 
els, where  such  contract  was  tainted  with 
fraud  and  has  been  rescinded  by  him  upon 
that  ground,  is  not  an  obstacle  to  a  re- 
covery upon  a  quantum  valebat. 

[Bd.    Note.— For   other   cases,    see   Contracts, 
Cent.  Dig.  99  681.700;    Deo.  Dig.  «==>138.] 

Sales  ^=»360  —  Evidence  —  Contbaot 
Pbice  as  Admission  of  Value. 

6.  The  contract  price  for  letter  car^ 
riers'  satchels  to  be  furnished  under  a  con- 
tract with  the  Postmaster  General  cannot 
be  treated  as  an  admission  by  the  govern- 
ment of  the  value  of  the  satchels,  for  the 
purpose  of  sustaining  a  recovery  upon  a 
quantum  valebat,  where  the  contract  had 
been  rescinded  because  of  a  secret  arrange- 
ment with  a  government  ofiicial  whereby  he 
was  to  share  in  the  contractor's  profits. 

(Ed.   Note.— For  other   cases,  see  Sales,  Cent 
Dig.  95  1060-1062 :    Dec.  Dig.  ^=>360.] 


[No.  77.J 

Argued  December  1  and  2,  1016.    Decided 
January  31,  1910. 


C=»For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 

Digitized  by 


Google 


246 


36  SUPREME  COURT  REPORTER. 


Oct.  Tbbm, 


APPEAL  from  the  Court  of  ClaimB  to  re- 
view a  judgment  rejecting  all  but  a 
imiall  part  of  a  claim  for  fumishing  letter 
carriers'  satchels  under  contract  with  the 
Postmaster  General.    Affirmed. 

See  same  case  below,  49  Ct.  CI.  86. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  H.  Hayden  and  Robert  C. 
Eayden  for  appellant. 

Assistant  Attorney  General  Thompson 
for  appellee. 


8 

*  *  Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  is  a  claim  for  furnishing  letter  car- 
riers' satchels  under  a  contract  with  the 
Postmaster  General.  The  contractor  was  a 
New  Jersey  corporation  and  its  trustee  in 
bankruptcy  is  the  present  claimant.  In  the 
court  of  claims  a  small  part  of  the  claim 
was  sustained  and  the  balance  rejected. 
49  Ct  a.  85.  Only  the  claimant  appeals, 
so  the  part  sustained  is  not  here  in  con- 

•  troversy. 

*As  shown  by  the  findings  the  facts  are 
these:  By  public  advertisement  in  May, 
1902,  the  Postmaster  General  solicited  bids 
for  furnishing  letter  carriers'  satchels  for 
the  free  delivery  service  for  a  period  of 
four  years.  Shortly  after  the  advertisement 
the  New  Jersey  company  and  one  Lorenz 
entered  into  a  written  agreement  whereby 
the  company  employed  him  to  assist  in  se- 
curing for  it  the  contract  for  furnishing 
the  satchels,  it  being  particularly  stipulated 
that  he  and  the  company's  vice  president, 
one  Crawford,  should  determine  the  bid  to 
be,  made,  and  should  present  it  in  the  com- 
pany's name;  that,  if  the  company  got  the 
contract,  Lorenz  should  receive  all  profits 
arising  out  of  the  same  in  excess  of  25  cents 
on  each  satchel,  and  that,  if  the  company 
did  not  get  the  contract,  he  was  to  accept 
$1  as  full  payment  for  his  services.  Lorenz 
and  Crawford  then  entered  into  a  secret 
arrangement  with  one  Machen,  who  was 
superintendent  of  the  free  delivery  service 
and  charged  with  important  duties  relating 
to  the  purchase  of  the  satchels,  whereby,  in 
the  event  the  company  got  the  contract, 
Lorenz's  share  of  the  profits  was  to  be 
divided  among  them  on  the  basis  of  one 
half  to  Machen  and  one  fourth  to  each  of 
the  others.  After  this  arrangement  was 
made  a  bid  for  the  satchels  was  prepared 
and  submitted  in  the  company's  name,  and 
was  accepted  by  the  Postmaster  General. 
The  contract  sued  upon  followed  in  regular 
course,  the  company  agreeing  therein  to  fur- 
nish the  satchels  in  such  quantities  and  at 
such  times  as  the  postoffice  authorities 
might  direct.  The  satchels  were  to  be  of 
three  classes,  those  of  classes  A  and  C  to 
have  shoulder  straps  and  those  of  class  B 


to  be  without  straps.  The  prices  to  be  paid 
by  the  government  were  $2.19  for  each 
satchel  of  class  A;  $3.16  for  each  of  class 
B.,  and  $3.15  for  each  of  class  C.  This  in- 
cluded the  shoulder  straps  on  those  of 
classes  A  and  C.  The  company  was  not  a 
manufacturer  of  satchels  or  of  the  materials 
used  in  malcing  them,  and  to  enable  it  to{: 
comply  with*  the  contract  it  arranged,* 
through  Crawford,  to  have  the  satchels 
made  by  a  manufacturer  at  Hartford,  Con- 
necticut. But,  as  the  manufacturer  could 
not  supply  shoulder  straps  of  the  type  re- 
quired, the  company  and  Lorenz  entered 
into  a  further  agreement  to  the  effect  that 
Lorenz  should  supply  the  shoulder  straps, 
that  out  of  what  was  paid  by  the  govern- 
ment for  the  satchels  the  company  should 
pay  him  45  cents  on  each  satchel  of  class 
A,  $1.19  on  each  of  elass  B,  and  84  cents  on 
each  of  class  C,  as  his  share  of  the  profits 
and  to  reimburse  him  for  supplying  the 
straps.  Crawford  and  Machen  had  con- 
ferred about  the  straps,  and  Machen  had 
said  that  the  government  would  get  the 
straps,  pay  for  them,  send  them  to  the  com- 
pany's manufacturer,  and  adjust  any  dif> 
ference  afterwards. 

Thereafter  and  prior  to  March  17,  1903, 
the  company  furnished  over  10,000  satchels 
pursuant  to  the  terms  of  the  contract,  save 
that  the  shoulder  straps  on  those  of  classes 
A  and  C,  which  were  in  excess  of  $5,000,. 
were  provided  and  paid  for  by  the  govern- 
ment, through  Machen,  at  a  cost  of  89f 
cents  each.  These  satchels  were  all  paid 
for  by  the  government,  through  Machen,  at 
the  contract  rates  without  any  deduction 
for  the  straps.  Out  of  the  moneys  so  re- 
ceived the  company  paid  Lorenz  46  cents 
on  each  satchel  of  class  A,  $1.19  on  each 
of  class  B,  and  84  cents  on  each  of  class  C, 
and  he  in  turn  divided  what  he  received 
with  Machen  and  Crawford. 

Between  March  17  and  April  30,  1903, 
the  company  furnished  6,201  more  satchels, 
pursuant  to  the  terms  of  the  contract,  save 
that  the  shoulder  straps  on  those  of  classes 
A  and  C,  of  which  there  were  4,912,  were 
provided  and  paid  for  by  the  government, 
through  Machen,  at  a  cost  of  39^  cents 
each.  These  satchels  were  accepted  and 
retained  by  the  postoffice  authorities.  But 
when  payment  for  them  under  the  contract 
was  requested,  it  was  refused.  This  was 
because  the  Postmaster  General  had  then 
learned  of  the  corrupt  arrangement  giving^ 
I  *Machen  an  interest  in  the  profits,  and  had* 
rescinded  the  contract  and  stopped  further 
payments  under  it. 

II  No  shoulder  straps  were  furnished  by  the 
company,  through  Lorenz  or  otherwise,  and 
both  he  and  Crawford  knew  that  the  straps 
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were  purchased  and  supplied  by  the  gov- 
ernment. Before  the  rescission  by  the 
Postmaster  General  the  company  did  not 
know  that  Machen  was  to  share  or  was 
sharing  in  the  profits,  or  that  the  govern- 
ment was  supplying  the  shoulder  straps, 
save  as  the  company  may  have  been  charge- 
able with  the  knowledge  of  Lorenz  and 
Crawford,  who  represented  it  in  securing 
and  executing  the  contract. 

It  was  for  furnishing  the  6,201  satchels 
after  March  17,  1903,  that  a  recovery  was 
sought  in  the  court  of  claims,  and  the  part 
of  the  claim  rejected  was  for  the  4,912 
satchels  of  classes  A  and  C,  the  rejection 
being  put  on  the  grounds  (a)  that  no  re- 
covery could  be  had  upon  the  contract,  be- 
cause it  called  for  satchels  with  shoulder 
straps  and  the  company  did  not  furnish  the 
straps,  and  (b)  that  no  recovery  could  be 
had  upon  a  quantum  valebat,  because  the 
value  of  the  satchels  as  furnished  was  not 
shown. 

In  the  briefs  reference  is  made  to  portions 
of  the  opinion  delivered  in  the  court  of 
claims  as  if  they  were  not  in  accord  with 
the  findings.  We  do  not  so  read  the  opin- 
ion, but  deem  it  well  to  observe,  as  was 
done  in  Stone  v.  United  States,  164  U.  S. 
380,  382,  383,  41  L.  ed.  477,  478,  17  Sup. 
Ct.  Rep.  71,  that  "the  findings  of  the  court 
of  claims  in  an  action  at  law  determine 
all  matters  of  fact  precisely  as  the  verdict 
of  a  jury,"  and  that  "we  are  not  at  liberty 
to  refer  to  the  opinion  for  the  purpose  of 
eking  out,  controlling,  or  modifying  the 
scope  of  the  findings."  See  also  Collier  v. 
United  States,  173  U.  S.  79,  80,  43  L.  ed. 
621,  622,  19  Sup.  Ct.  Rep.  330;  United 
States  V.  New  York  Indians,  173  U.  S.  464, 
470,  43  L.  ed.  769,  771,  19  Sup.  Ct.  Rep.  487. 

We  are  of  opinion  that  in  the  transactions 
out  of  which  the  claim  arose  there  was  an 
obvious  departure  from  recognized  legal 
and  moral  standards.  It  began  when  the 
2  company  employed  Lorenz,  upon  a  com- 
*  pensation^contingent  upon  success,  to  secure 
the  contract  for  furnishing  the  satchels,  and 
it  persisted  until  its  discovery  by  the  Post- 
master General  led  to  the  rescission  of  the 
contract.  Because  of  their  baneful  tend- 
ency as  here  illustrated,  agreements  like 
that  under  which  Lorenz  was  employed  are 
deemed  inconsistent  with  sound  morals  and 
public  policy,  and  therefore  invalid.  Deal- 
ing with  such  an  agreement  this  court  said 
in  Providence  Tool  Co.  v.  Norris,  2  Wall. 
45,  64,  66,  17  L.  ed.  868,  870,  871:  "All 
contracts  for  lupplies  should  be  made  with 
those,  and  with  those  only,  who  will  execute 
them  most  faithfully,  and  at  the  least  ex- 
pense to  the  government.  Considerations 
as  to  the  most  efficient  and  economical  mode 
of  meeting  the  public  wants  should  alone 


control,  in  this  respect,  the  action  of  every 
department  of  the  government.  No  other 
consideration  can  lawfully  enter  into  the 
transaction,  so  far  as  the  government  is 
concerned.  Such  is  the  rule  of  public  pol- 
icy; and  whatever  tends  to  introduce  any 
otiier  elements  into  the  transaction  is 
against  public  policy.  That  agreements  like 
the  one  under  consideration  have  this  tend- 
ency is  manifest.  They  tend  to  introduce 
personal  solicitation  and  personal  influence 
as  elements  in  the  procurement  of  contracts; 
and  thus  directly  lead  to  inefficiency  in  the 
public  service,  and  to  unnecessary  expendi- 
tures of  the  public  funds.  .  .  .  Agree- 
ments for  compensation  contingent  upon 
success  suggest  the  use  of  sinister  and  cor- 
rupt means  for  the  accomplishment  of  the 
end  desired.  Tlie  law  meets  the  suggestion 
of  evil,  and  strikes  down  the  contract  from 
its  inception.  There  is  no  real  difference  in 
principle  between  agreements  to  procure 
favors  from  legislative  bodies,  and  agree- 
ments to  procure  favors  in  the  shape  of  con- 
tracts from  the  heads  of  departments.  The 
introduction  of  improper  elements  to  con- 
trol the  action  of  both  is  the  direct  and 
inevitable  result  of  all  such  arrangements." 
Further  recognition  of  this  rule  is  found  in 
Marshall  v.  Baltimore  &  0.  R.  Go.  16  How.g 
314,*S34,  336,  14  L.  ed.  963,  961,  962;  Trist* 
V.  Child  (Busker  y.  Child)  21  Wall.  441, 
22  L.  ed.  623;  Meguire  v.  Corwine,  101  U. 
S.  108,  26  L.  ed.  899;  Oscanyan  v.  Winches- 
ter Repeating  Arms  Co.  103  U.  8.  261,  273, 
26  L.  ed.  639,  644;  Sage  v.  Hampe,  236  U. 
S.  99,  106,  69  L.  ed.  147,  160,  36  Sup.  Ct. 
Rep.  94. 

The  secret  arrangement  whereby  Machen 
was  to  share  in  the  profits  was  most  repre- 
hensible. Its  natural  effect,  as  i^lso  its 
purpose,  was  to  secure  for  the  company  an 
inadmissible  advantage.  The  satchels  were 
wanted  for  the  free  delivery  service,  and 
Machen's  relation  to  that  service  made  it 
probable.  If  not  certain,  that  his  advice 
respecting  the  reasonableness  of  the  bid, 
the  number  of  satchels  required  from  time 
to  time,  and  the  company's  performance  of 
the  contract,  would  be  sought  and  given 
consideration  by  his  superiors  in  the  Post- 
office  Department.  The  advertisement  for 
bids,  the  postal  regulations  (1902  ed.  §§  17 
and  70),  and  the  findings  leave  no  doubt 
that  he  was  charged  with  important  duties 
of  that  character.  Public  policy  and  sound 
morals  forbade  that  he  should  have  any  per- 
sonal interest  in  the  bid  or  contract  lest 
he  might  be  tempted  to  advance  that  in- 
terest at  the  expense  of  the  government. 
Under  the  secret  arrangement,  which  was 
made  before  the  bid  was  submitted,  he  had 
such  an  interest  and  therefore  was  in  a 
position  where  the  hope  of  personal  gain 
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was  likely  to  exercise  a  predominant  in- 
flaence  and  prevent  a  faitliful  discharge  of 
his  public  duties,  as  in  fact  it  did.  Re- 
ferring to  this  arrangement,  this  court  said 
in  Crawford  t.  United  States,  212  U.  S.  183, 
192,  53  L.  ed.  466,  469,  29  Sup.  Ct.  Rep. 
260,  16  Ann.  Cas.  392:  "Its  almost  neces- 
sary result,  if  carried  out,  would  be  to  de- 
fraud the  United  States.  The  fraud  might 
be  perpetrated  by  getting  the  contract  at  a 
higher  price  than  otherwise  would  have 
been  obtained,  or,  if  already  obtained,  then 
the  United  States  might  be  defrauded  by 
the  general  superintendent  [Machen]  ac- 
cepting improper  satchels,  not  made  of  the 
materials  or  in  the  manner  specified  in  the 
contract,  or  by  his  requiring  the  delivery 
of  more  satchels  than  were  sufficient  for  the 
H  wants  of  the  Department.  .  .  .  Such  a 
•  corrupt  agreement,  if^carried  out,  would 
naturally,  if  not  necessarily,  result  in  de- 
frauding the  United  States  by  causing  it  to 
pay  more  for  satchels  than  was  necessary, 
or  for  more  satchels,  or  possibly  inferior 
ones,  than  it  otherwise  would,  but  for  the 
corrupt  agreement  set  forth." 

Of  course,  the  secret  arrangement  with 
Hachen  operated  to  vitiate  the  company's 
G<mtract,  and  justified  the  Postmaster  Gen- 
eral in  rescinding  it  on  discovering  the 
fraud.  Wardell  ▼.  Union  P.  R.  C6.  108  U. 
S.  061,  668,  26  L.  ed.  609,  611,  7  Mor.  Min. 
Rep.  144;  Thomas  ▼.  Brownville,  Ft.  K.  ft 
P.  R.  Co.  109  U.  8.  622,  624,  27  L.  ed.  1018, 
1019,  8  Sup.  Ct  Rep.  316;  McQourkey  v. 
Toledo  ft  O.  C.  R.  Co.  146  U.  S.  636,  662, 
666,  36  L.  ed.  1079,  1086,  1090,  18  Sup.  Ct. 
Rep.  170;  Smith  v.  Sorby,  L.  R.  3  Q.  B.  Div. 
652,  note;  Harrington  ▼.  Victoria  Graving 
Dock  Co.  K  R.  3  Q.  B.  Div.  549,  47  L.  J. 
Q.  B.  N.  8.  594,  89  L.  T.  N.  8.  120,  26 
Week.  Rep.  740;  2  Dill.  Mun.  Corp.  6th  ed. 
i  773.  And  this  is  so,  even  though  the  com- 
pany was  without  actual  knowledge  of  the 
corrupt  arrangement.  It  was  made  by 
Lorenz  and  Crawford  while  endeavoring  to 
secure  the  contract  for  the  company  and 
was  a  means  to  that  end.  They  were  the 
company's  agents  and  were  securing  the 
eontract  at  its  request.  It  accepted  the 
fruits  of  their  efforts  and  thereby  sanc- 
tioned what  they  did,  and  made  their  knowl- 
edge its  own.  Krumm  v.  Beach,  96  K.  T. 
398,  404;  Fairchild  v.  McMahon,  139  N. 
Y.  290,  36  Am.  St.  Rep.  701,  34  N.  E.  779; 
White  V.  Sawyer,  16  Gray,  686,  589;  First 
Nat.  Bank  v.  New  Milford,  36  Conn.  93, 
101;  Barwick  v.  English  Joint  Stock  Bank, 
L.  R.  2  Exch.  259,  265,  36  L.  J.  Exch.  N. 
S.  147,  16  L.  T.  N.  8.  461,  15  Week.  Rep. 


877,  12  Eng.  Rul.  Cas.  298;  Mackay  ▼. 
Commercial  Bank,  L.  R.  5  P.  C.  394,  410,  et 
aeq.  43  L.  J.  P.  C.  N.  S.  .31,  30  L.  T.  N.  8. 
180,  22  Week.  Rep.  473;  Leake,  Contr.  6th 
ed.  255,  335,  336;  Wald's  Pollock,  Contr. 
3d  ed.  392. 

It  results  that  no  recovery  could  be  had 
upon  the  contract  with  the  Postmaster  Gen- 
eral, because  it  was  tainted  with  fraud  and 
rescinded  by  him  on  that  ground.  But  this 
was  not  an  obstacle  to  a  recovery  upon  a 
quantum  valebat.  Clarke  v.  United  States, 
95  U.  8.  639,  543,  24  L.  ed.  518,  519;  War- 
dell ▼.  Union  P.  R.  Co.  103  U.  S.  659,  20 
U  ed.  512,  7  Mor.  Min.  Rep.  144;  Thomas 
V.  Brownville,  Ft.  K.  ft  P.  R.  Co.  109  U.  S. 
525,  27  L.  ed.  1019,  3  Sup.  Ct.  Rep.  316. 
Whether  requisite  proof  was  made  of  the 
value  of  the  satchels  as  furnished  is  an-M 
other* question.  The  court  of  claims  made* 
no  finding  of  their  value,  and,  in  explana- 
tion of  this,  said  that  tiiere  was  "a  com- 
plete absence"  of  evidence  upon  the  sub- 
ject. The  burden  of  proof  was  with  the 
claimant,  and,  if  he  failed  to  carry  it,  he 
is  not  in  a  position  to  complain, — especially 
as  it  appears  that  the  government  season- 
ably objected  that  he  had  not  proved  the 
value.  He  insists^  however,  that  the  find- 
ings show  the  price  at  which  the  govern- 
ment contracted  to  take  the  satchels  with 
the  shoulder  straps,  and  also  what  it  eost 
the  government  to  supply  ths  straps,  and 
that  the  difference  should  be  regarded,  in 
the  absence  of  other  evidence,  as  represent- 
ing the  value  of  the  satchels  as  furnished. 
— that  is,  without  the  straps.  The  insist- 
ence proceeds  upon  the  theory  that  the  con- 
tract price  was  in  the  nature  of  an  admis- 
sion by  the  government  of  the  value  of  the 
satchels  with  the  straps.  However  this 
mig^t  be  in  other  circumstances,  it  is  whol- 
ly inadmissible  here,  for  the  fraud  with 
which  the  contract  was  tainted  completely 
discredited  the  contract  price^  and  pre- 
vented it  from  being  treated  as  an  admis- 
sion of  the  value  by  the  government.  It 
therefore  was  incumbent  upon  the  claimant 
to  show  the  value  by  other  evidenee,  and» 
as  this  was  not  done,  no  recovery  could  be 
had  upon  a  quantum  valebat. 

Judgment  affirmed. 

Mr.  Justice  McKenna  and  Mr.  Justice 
Holmes  dissent,  being  of  opinion  that  the 
case  should  be  remanded  for  findings  on  the 
question  of  value. 

Mr.  Justice  McReynoIds  took  no  part  is 
the  consideration  or  decision  of  this  ease. 
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ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY, Plff.  in  Err., 

V. 

FULTON  M.  SKAGGS. 

BiASTBB  AND  SeBVANT  «=»279— EVIDENCE— 

Sufficiency— Employers*  Liability. 

1.  A  recovery  under  the  Federal  em- 
ployers' liability  act  of  April  22,  1008  (35 
Stat,  at  L.  65,  chap.  149,  Comp.  Stat.  1013, 
i  8657),  is  supported  by  evidence  upon 
which  it  could  be  found  that  a  fellow  serv- 
ant was  negligent,  and  that  thereby  the 
injury  complained  of  resulted,  although  the 
injured  employee  may  himself  have  partici- 
pated in  the  act  which  caused  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  99  973-976.  97S-980;  Dec  Dig. 
^=:»279.] 

Tbial  ^=9256  —  Instructions— Necessity. 

2.  Tlie  failure  of  the  trial  court  partic- 
filarly  to  specify  in  its  charge  in  an  ac- 
tion under  the  Federal  employers'  liability 
act  of  April  22,  1908  (35  Stat,  at  L.  65, 
<^ap.  149,  Comp.  Stat.  1913,  §  8657),  some 
matters  to  which  its  attention  was  not 
cuitably  called,  is  not  ground  for  reversal. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  99  628-641 ;    Dec.  Dig.  ^=>2SB.] 

TTbial  <S=»27S—Instruction&— Timely  Ob- 
jection. 

3.  The  rule  that  a  party  is  not  entitled 
to  sit  silent  until  after  the  verdict,  and 
then  insist  that  it  shall  be  set  aside  because 
of  the  failure  on  the  part  of  the  trial 
court  particularly  to  specify  in  its  charge 
some  matter  to  which  its  attention  had  not 
been  suitably  called,  was  not  altered  by 
the  provisions  of  Minn.  Qen.  Stat.  §  7830, 
tinder  which  a  party  may  (without  taking 
•exceptions  at  the  trial)  specify  upon  a 
motion  for  a  new  trial  alleged  errors  in 
the  ruling  or  instructions  of  the  trial 
court. 

[BJd.  Notc—Por  other  cases,  see  Trial,  Cenc 
Dig.  99  680-682 :    Dec.  Dig.  «=s>273.] 

Trial  ^=>273— Instructions— Timely  Ob- 
jection. 

4.  Error  in  instructing  the  jury  in  an 
action  under  the  Federal  employers'  lia- 
bili^  act  of  April  22,  1908  (35  Stat,  at  L. 
«5,  chap.  149,  Comp.  Stat.  1913,  §  8657), 
that  if  the  injured  employee  was  negli- 
gent "a  comparative  amount,  depending  up- 
on the  ratio  of  his  negligence  to  the  negli- 
gence of  defendant,"  should  be  considered 
by  the  jury,  and  that  the  jury  should  "take 
into  consideration  his  negligence  in  com- 
parison with  the  negligence  of  the  defend- 
ant," does  not  call  for  the  reversal  of  a 
judgment  in  favor  of  plaintiff,  where  the 
•court  also  read  the  applicable  provisions 
of  the  statute  to  the  jury  and  said:  "The 
design  of  this  statute  seems  to  be  to  place 
the  responsibility  for  negligence  in  all  cases 
Just  where  it  belongs,  and  to  make  every- 
body who  is  responsible  for  negligence  which 
produces  injury  or  an  accident  responsible 
for  that  part  of  it  and  to  the  extent  to 
which  they  contributed  to  it,  and  so  the 
law  provides  that  contributory  negligence 
does  not  bar  a  recovery^  but  that  the  dam- 
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ages  to  which  one  is  entitled  are  to  be  re- 
duced in  proportion  as  his  own  negligence 
contributed  to  bring  about  the  injury.  That 
is,  in  a  case  like  this,  if  it  should  be  found 
that  both  parties  were  to  blame,  that  both 
were  negligent,  both  the  defendant  and  the 
plaintiff,  then  the  defendant  company  is 
to  be  responsible  to  the  extent  to  which  it 
was  to  blame  and  the  plaintiff  would  be 
responsible  himself  to  the  extent  to  which 
he  was  to  blame,"  and  no  request  was  made 
for  a  correction  of  the  first-mentioned  parts 
of  the  charge. 

T^J^.  ?f?*.vr^°''  ***^«»'  «*»•■'  ■*«  Trial.  Cent. 
Dig.  S8  680-682 :    Dec.  Dig.  ^=>273.1 

[No.  194.] 

Argued  January  19  and  20,  1916.    Decided 
January  31,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed 
a  judgment  of  the  District  Court  for  Ram- 
sey County,  in  that  state,  in  favor  of  plain- 
tiff in  an  action  under  the  Federal  em- 
ployers' liability  act.    Affirmed. 

See  same  case  below,  on  first  appeal,  124 
Minn.  603,  145  N.  W.  381;  on  second  ap- 
peal, 125  Minn.  532,  147  N.  W.  1135. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  S.  Horton  and  Blewett  Lee  for 
plaintiff  in  error. 

Mr.  Humphrey  Barton  and  John  H. 
Kay  for  defendant  in  error. 

•  Mr.  Justice  Hughes  delivered  the  opinion? 
of  the  court: 

This  is  a  writ  of  error  to  review  a  judge- 
ment recovered  under  the  Federal  employers' 
liability  act.  There  is  no  question  but  that 
the  defendant  in  error,  Fulton  M.  Skaggs, 
was  injured  while  he  was  engaged  in  inter- 
state commerce  in  the  course  of  his  employ- 
ment by  the  plaintiff  in  error.  It  is  con- 
tended that  the  state  eourt  erred  in  its  ap- 
plication of  the  statute  to  the  facts,  both 
with  respect  to  the  conditions  of  liability 
and  the  measure  of  damages. 

Skaggs  had  been  employed  by  the  company 
for  about  four  years,  first  in  connection 
with  the  building  and  repair  of  bridges,  and 
then,  for  about  two  years,  as  a  locomotive 
fireman.  A  few  days  before  the  accident 
he  began  work  as  a  brakeman  on  a  freight 
train,  his  first  run  being  from  Frecport  to 
Clinton,  Illinois,  on  January  10,  1913.  It 
was  on  the  return  trip  to  Frceport,  on  Janu- 
ary 13,  1913,  that  he  was  injured.  The 
crew  consisted  of  the  conductor,  the  en- 
gineer, the  fireman,  the  rear  brakeman,© 
named  Buchta,*and  Skaggs,  who  was  head* 
(or  forward)  brakeman.  There  was  evi- 
dence that  Buchta  was  assigned  to  the  posi- 
tion of  rear  brakeman  because  of  his  greater 
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experience.  The  train  reached  Amboy,  an 
intermediate  station,  about  2  o'clock  a.  m. 
It  was  a  dark,  cold  night.  There  were  fif- 
teen cars  in  the  train,  two  of  which  were 
to  be  left  at  Amboy.  The  train  was  cut  im- 
mediately behind  these  two  cars;  the  engine 
with  the  forward  string  of  cars  proceeded 
northward  on  the  main  track  to  a  point 
beyond  a  switch  connecting  with  a  passing 
track  to  the  west;  and  the  two  cars  were 
then  pushed  back  on  the  passing  track  and 
cut  off.  The  engine,  with  the  remaining 
ears,  then  returned  to  the  main  track  and 
backed  down  in  the  direction  of  the  cars 
which  had  been  left  standing  on  that  track. 
After  backing  a  short  distance,  the  engine 
was  stopped,  was  uncoupled,  and  was  moved 
forward  alone  across  the  switch  leading  to 
the  passing  track,  the  purpose  being  to  re- 
turn to  the  passing  track  and  from  thence  to 
proceed  to  a  further  track  to  the  west,  in 
order  to  pick  up  certain  other  cars  which 
were  to  be  put  into  the  train.  There  had  not 
been  left,  however,  a  safe  clearance  for  the 
engine,  and,  when  the  engine  backed  to  the 
passing  track,  Skaggs,  who  was  riding  on 
the  right  side  at  the  rear  of  the  tender,  was 
hit  by  the  end  of  the  foremost  car  left  on 
the  main  track,  was  knocked  to  the  ground, 
and  was  run  over,  this  being  the  injury  of 
which  he  complains. 

While  there  is  little  or  no  dispute  as  to 
these  facts,  there  is  a  conflict  of  testimony 
as  to  the  relation  of  Buchta,  the  other  brake- 
man,  to  the  occurrence.  Omitting  various 
details  of  the  movements  which,  for  the 
present  purpose,  need  not  be  considered, 
and  taking  the  testimony  of  Skaggs,  which 
the  jury  was  at  liberty  to  believe,  these 
facts  appear:  When,  after  leaving  the  two 
cars  on  the  passing  track,  the  engine,  with 
the  remaining  string  of  cars,  returned  to 
the  main  track  and  backed  down,  Skaggs 
I  gave  the  signal  to  stop,  repeating  a  signal 
^  which  was  received,  as  h^^supposed,  from  the 
conductor.  At  that  time  Buchta  was  some- 
where in  the  yard  (he  had  been  lining  up 
switches  for  the  intended  movements),  but 
Skaggs  did  not  see  him  when  the  cars  were 
stopped.  Skaggs  then  went  to  the  depot  to 
ascertain  the  meaning  of  the  signal,  and 
was  told  by  the  conductor  that  it  was  neces- 
sary to  pick  up  certain  other  cars.  Return- 
ing to  the  engine,  he  attempted  to  uncouple 
it  from  the  right-hand  side,  but  found  this 
difficult,  and  Buchta,  who  was  then  on  the 
opposite  side,  effected  the  uncoupling  and 
said,  "Go  ahead."  On  Skaggs's  signal,  the 
engine  started  forward;  but  Skaggs  did  not 
know  whether  the  cars  were  left  so  as  to 
give  sufficient  clearance  for  an  engine  going 
onto  the  passing  track,  and  asked  Buchta  as 
to  this.  He  did  not  receive  a  satisfactory 
answer;  he  stopped  the  engine,  got  off,  and 


again  asked  Buchta,  who  replied:  **They 
are  clear  a  mile,  go  ahead,  and  if  we  don't 
get  out  of  here  the  sixteen-hour  law  will 
catch  us  before  we  get  into  Freeport." 
Skaggs  at  that  time  was  on  the  track  at 
the  rear  of  the  tender  and  not  more  than 
a  car's  length  from  the  standing  car.  He 
then  got  on  the  engine,  rode  up  to  the 
switch,  through  the  switch,  gave  the  back-up 
signal,  stepped  on  the  corner  of  the  tender 
and  was  looking  back  for  any  signal  that 
might  be  given  by  the  other  brakeman  when 
he  was  caught  between  the  rear  right-hand 
side  of  the  tender  and  the  end  of  the  stand- 
ing car,  as  already  stated. 

It  is  contended  that  the  state  court  erred 
in  permitting  a  recovery  under  the  Federal 
statute  for  the  reason  that  the  injury  re- 
sulted from  Skaggs's  own  act,  or  from  an 
act  in  which  he  participated.  The  company, 
it  is  said,  "cannot  be  negligent  to  an  em- 
ployee whose  failure  of  duty  and  neglect  pro- 
duced the  dangerous  condition."  It  may 
be  taken  for  granted  that  the  statute  does 
not  contemplate  a  recovery  by  an  employee 
for  the  consequences  of  action  exclusively 
his  own;  that  is,  where  his  injury  does  not 
result  in  whole  or  in  part  from  the  negli- 
gence of  any  of  the  officers,  agents,  or  em-S^ 
ployees  of  the  employing  carrier,  o^by  rear* 
son  of  any  defect  or  insufficiency,  due  to  its 
negligence,  in  its  property  or  equipment. 
35  Stat,  at  L.  65,  chap.  140,  Comp.  Stat 
1913,  I  8657.  But,  on  the  other  hand,  it 
cannot  be  said  that  there  can  be  no  recovery 
simply  because  the  injured  employee  partici- 
pated in  the  act  which  caused  the  injury.  - 
The  inquiry  must  be  whether  there  is  neglect 
on  the  part  of  the  employing  carrier,  and, 
if  the  injury  to  one  employee  resulted  "in 
whole  or  in  part"  from  the  negligence  of 
any  of  its  other  employees,  it  is  liable  under 
the  express  terms  of  the  act.  That  is,  the 
statute  abolished  the  fellow-servant  rule.  If 
the  injury  was  due  to  the  neglect  of  a  co- 
employee  in  'the  performance  of  his  duty, 
that  neglect  must  be  attributed  to  the  em- 
ployer; and  if  the  injured  employee  was 
himself  guilty  of  negligence  contributing  to 
the  injury,  the  statute  expressly  provides 
that  it  "shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  by  tiie  jury  in 
proportion  to  the  amount  of  negligence  at- 
tributable to  such  employee."  See  Second 
Employers'  Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  49, 
60,  56  L.  ed.  327,  345,  346,  38  L.RwA.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  876; 
Seaboard  Air  Line  R.  Co.  v.  Tilghman.  237 
U.  S.  499,  501,  69  L.  ed.  1069,  1070,  35  Sup. 
Ct.  Rep.  653.  We  think  that  the  argument 
for  the  plaintiff  in  error  overlooks  the  infer- 
ences of  fact  which  the  jury  was  entitled  to 
draw.    Thus,  the  jury  could  properly  regard 
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tlM  two  brakemen  as  assisting  each  other  in 
the  movement  in  question.  Such  assistance 
was  certainly  appropriate,  if  not  absolutely 
necessary.  The  yery  purpose  of  having  two 
brakemen  was  not  to  put  upon  either  the 
entire  responsibility.  Working  together  un- 
der the  exigencies  of  such  operations,  par- 
ticularly when  conducted  in  the  nighttime, 
it  was  manifestly  contemplated  that  the  one 
brakeman  would  supplement  the  other,  and 
not  be  compelled,  at  the  peril  of  his  rights, 
personally  to  examine  what  the  other  did, 
or  the  basis  of  the  reports  the  other  gave. 
Each  had  a  reasonable  latitude  in  relying 
upon  the  statements  of  the  other,  made  in 
the  course  of  the  operation  and  as  a  part  of 
^it.  The  supreme  court  of  the  state  said: 
•  "It  was  •a  very  dark  night,  and  evidently 
there  was  necessity  for  haste.  If  plaintiff's 
story  is  true,  Buchta  was  in  a  position  to 
know  about  clearance,  while  plaintiff  was 
not;  and  we  are  unable  to  say  plaintiff  had 
not  the  right  to  rely  upon  his  statement 
in  regard  thereto."  [124  Minn.  506,  145  N. 
W.  381.]  In  this  we  find  no  error.  When 
the  engine  was  uncoupled,  Skaggs  was  on 
the  right-hand  side,  while  Buchta  was  on 
the  other  side, — ^the  side  of  the  passing 
track, — ^a  better  place  to  judge  the  clear- 
ance. The  fact  that  Skaggs  asked  his  ques- 
tions is  itself  not  without  significance. 
These  questions  indicated  doubt  on  Skaggs's 
part,  while  Buchta's  reply  showed  certain- 
ty on  his.  It  was  plainly  permissible  to  in- 
fer from  the  testimony  that  the  two  men 
were  not  in  positions  of  equal  advantage, 
4uid  Skaggs  was  entitled  to  the  exercise  of 
reasonable  care  on  the  part  of  Buchta  in 
observing  and  reporting  the  position  of  the 
cars.  As  there  was  evidence  upon  which  it 
«ould  be  found  that  Buchta  was  negligent, 
and  that  thereby  injury  resulted  to  Skaggs, 
it  cannot  be  said  that  the  recovery  in  this 
aspect  of  the  case  was  contrary  to  the  stat- 
ute. 

But  it  is  urged  that  the  trial  court  erred 
in  its  instructions  to  the  jury.  After  stat- 
ing that  if  any  employee  "was,  at  the  time 
of  this  accident,  negligent  in  the  perform- 
ance of  his  duty,  which  negligence  was  the 
direct  cause  of  the  injury  sustained  by  the 
plaintiff,  then  the  defendant  .  .  would 
be  liable  for  that  negligence,"  and  after  re- 
ferring to  the  "direct  confiict  of  testimony*' 
with  respect  to  what  was  said  and  done  by 
Buchta,  the  trial  court  charged  as  follows: 
"Did  the  employee  Buchta  fail  to  exercise 
that  ordinary  and  reasonable  care  which  a 
prudent  person  would  have  exercised  under 
the  circumstances  existing  at  that  timeT 
If  he  did  fail  to  exercise  such  ordinary  and 
reasonable  care,  then  he  would  be  guilty  of 
negligence,  and  that  negligence  in  this  case 


would  be  the  negligence  of  the  defendant 
railway  company.  You  must  determine  thisei 
question  of  fact  from  all  of* the  testimony « 
in  the  case."  It  was  added,  in  substance, 
that  if  Buchta  did  not  fail  to  exercise  rea- 
sonable care,  the  plaintiff  was  not  entitled 
to  recover.  It  is  contended  that  the  trial 
court  erred  in  failing  to  qualify  the  instruc- 
tion quoted,  and  other  statements  to  the 
same  effect,  by  reference  to  what  Skaggs 
himself  did,  knew,  or  was  in  a  position  to 
know.  But  in  view  of  the  state  of  the  tes- 
timony, and  the  point  to  which  the  court's 
instruction  was  addressed,  we  cannot  say 
that  it  was  in  itself  erroneous.  If  the  plain- 
tiff in  error  desired  any  addition,  amplifica- 
tion, or  qualification  in  order  to  present  its 
point  of  view  to  the  jury,  it  should  have 
made  appropriate  request  therefor.  The 
record  does  not  show  that  the  plaintiff  in 
error  either  objected  at  the  time  to  any 
statement  made  by  the  court  to  the  jury, 
or  that  it  made  any  request  whatever  for 
instructions.  While  under  the  local  stat- 
ute (Qen.  Stat.  [Minn.]  §  7830)  the  plain- 
tiff in  error  was  permitted  (without  taking 
exceptions  at  the  trial)  to  specify  upon  a 
motion  for  a  new  trial  alleged  errors  in 
the  rulings  or  instructions  of  the  trial  court, 
we  do  not  find  that  this  statute  alters  the 
salutary  rule  that  a  party  is  not  entitled  to 
sit  silent  until  after  the  verdict  and  then 
insist  that  it  shall  be  set  aside  because  of 
a  failure  on  the  part  of  the  trial  court  par- 
ticularly to  specify  in  its  charge  some  mat- 
ter to  which  its  attention  had  not  been 
suitably  called.  State  v.  Zempel,  103  Minn. 
428,  429,  116  N.  W.  275;  Waligora  v.  St. 
Paul  Foundry  Co.  107  Minn.  654,  569,  119 
N.  W.  396;  Sassen  v.  Haegle,  125  Minn. 
441,  52  L.R.A.(N.S.)  1176,  147  N.  W.  446; 
State  V.  Sailor,  130  Minn.  84,  153  N.  W. 
271;  Smith  v.  Great  Northern  R.  Co.  — 
Minn.  —,  163  N.  W.  513.  This,  also,  is  a 
sufficient  answer  to  the  complaint  of  the 
failure  of  the  trial  court  to  charge  the  jury 
with  respect  to  assumption  of  risk.  There 
was  no  request  for  any  instruction  upon  this 
point.  So  far  as  these  criticisms  are  con- 
cerned, we  are  unable  to  say  that  any  as- 
serted Federal  right  was  denied  by  the  state 
court.  2 

•The  remaining  question  is  with  respect* 
to  the  instructions  of  the  trial  court  on  the 
subject  of  contributory  negligence.  In  the 
course  of  these  the  court  fell  into  the  error 
of  saying  that,  if  Skaggs  was  negligent, 
"a  comparative  amount,  depending  upon  the 
ratio  of  his  negligence  to  the  negligence  of 
the  defendant,  would  be  considered  by  you" 
(the  jury) ;  and,  again,  that  the  jury  should 
"take  into  consideration  his  negligence  in 
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comparison  with  the  negligence  of  the  de- 
fendant." But  the  court  read  the  applica- 
ble proTiflion  of  the  statute  to  the  jury 
and  also  said:  "The  design  of  this  statute 
seems  to  be  to  place  the  responsibility  for 
negligence  in  all  cases  just  where  it  be- 
longs, and  to  make  everybody  who  is  re- 
sponsible for  negligence  which  produces  in- 
jury or  an  accident  responsible  for  that  part 
of  it  and  to  the  extent  to  which  they  con- 
tributed to  it,  and  so  the  law  provides 
that  contributory  negligence  does  not  bar 
a  recovery,  but  that  the  damages  to 
which  one  is  entitled  are  to  be  reduced 
in  proportion  as  his  own  negligence  con- 
tributed to  bring  about  the  injury.  That 
is,  in  a  case  like  this,  if  it  should  be  found 
that  both  parties  were  to  blame,  that  both 
were  negligent,  both  the  defendant  and  the 
plaintiff,  then  the  defendant  company  is  to 
be  responsible  to  the  extent  to  which  it  was 
to  blune,  and  the  plaintiff  would  be  respon- 
sible himself  to  the  extent  to  which  he  was 
to  blame."  And  no  request  was  made  for  a 
correction  of  the  first-mentioned  parts  of  the 
charge.  It  was  recognized  by  the  supreme 
court  of  the  state  that  those  parts  failed  to 
conform  to  the  correct  interpretation  of  the 
statutory  rule  as  defined  in  Norfolk  &.  W. 
R.  Co.  ▼.  Earnest,  229  U.  S.  114,  122,  57 
L.  ed.  1096,  1101,  33  Sup.  Ct.  Rep.  654,  Ann. 
Cas.  1914C,  172,  and  the  court  quoted  what 
we  there  said,  as  follows:  "But  for  the  use 
in  the  second  instance  of  the  additional 
words  'as  compared  with  the  negligence  of 
the  defendant'  there  would  be  no  room  for 
criticism.  Those  words  were  not  happily 
chosen,  for  to  have  reflected  what  the  stat- 
gute  contemplates  they  should  have  read  *as 
•  eompared  with  the  combined  negligence  of 
himself  and  the  defendant.'  We  say  this 
because  the  statutory  direction  that  the 
diminution  shall  be  'in  proportion  to  the 
amount  of  negligence  attributable  to  such 
employee'  means,  and  can  only  mean,  that, 
where  the  causal  negligence  is  partly  at- 
tributable to  him  and  partly  to  the  car- 
rier, he  shall  not  recover  full  damages,  but 
only  a  proportional  amount  bearing  the 
same  relation  to  the  full  amount  as  the 
negligence  attributable  to  the  carrier  bears 
to  the  entire  negligence  attributable  to  both. 
.  .  .  Not  improbably  the  mistake  in  the 
instruction  was  purely  verbal  and  would 
have  been  promptly  corrected  had  attention 
been  specially  called  to  it,  and  possibly  it 
was  not  prejudicial  to  the  defendant." 

The  state  court  concluded  that  "upon  the 
whole  instruction  no  prejudice  to  defendant 
resulted."    And  in  this  view  we  concur. 
Judgment  aflirmed. 


(140  U.  9.  Sl> 
KANSAS    CITY    WESTERN     RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

GEORGE  B.  McADOW. 

OouBTS  ^=>396— Ebbob  to  State  Coxjbt— 
ScoPK  OF  Revibw— Non-Fedkbal  Ques- 
tion. 

1.  No  question  under  the  laws  of  the 
United  States  which  may  be  reviewed  by 
writ  of  error  to  a  state  court  may  be  based 
upon  the  fact  that  the  applicability  of  the 
Federal  employers'  liability  act  of  April 
22,  1908  (35  Stat,  at  L.  65,  chap.  149^ 
Comp.  Stat.  1913,  §  8657),  first  appeared 
from  an  amendment  to  the  declaration 
which  alleged  the  same  facts  except  that 
it  did  not  allege,  as  did  the  amendment, 
that  plaintiff  was  injured  on  an  interstate 
trip. 

[Bd.  Note.— Fop  other  cases,  see  Courts,  Cent 
Dig.  8  1080;    Dec.  Dig.  ^=>396.] 

CouBTs  €=>394— Pleading  —  Amendment 
— Bbinoino  Case  undeb  Fedebal  Em- 
PLOTEBS'  Liability  Act. 

2.  The  allowance  of  an  amendment  ta 
the  declaration  expressly  bringing  the  ac- 
tion within  the  Federal  employers'  act  of 
April  22,  1908  (35  Stat,  at  L.  65,  chap.  149, 
Comp.  Stat.  1913,  §  8657),  infringes  na 
Federal  right  where  it  alleges  the  same 
facts  as  the  original  declaration,  with  the 
exception  of  an  additional  allegation  that 
plaintiff  was  injured  on  an  interstate  trip. 

[Ed.  Note.— For  other  cases,  see  CourU,  C3ent. 
Dig.  88  1049-1077;    Dec.  Dig.  «s>3M.] 

Statutes  <g=»279  —  Necessity  of  Invok- 
iNO  Statute—Emplotebs'  Liabilttt  — 
Judicial  Notice. 

3.  The  declaration  need  not  invoke  the 
Federal  employers'  liability  act  of  April 
22,  1908  (35  SUt.  at  L.  65,  chap.  149, 
Oomp.  Stat.  1913,  §  8657),  in  terms,  if  the 
facts  stated  bring  the  action  under  that  stat- 
ute, since  the  law  governing  the  situation 
is  equally  the  law  of  the  state,  whether  de- 
rived from  Congress  or  the  state  legislature^ 
and  must  be  noticed  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent. 
Dig.  8  378 :    Dec.  Dig.  €x=>279.] 

CoUBTs  ^=s>390— Ebbob  to  State  Coubt — 
Scope  of  Review. 

4.  Whether  state  or  congressional  legia- 
lation  governs  a  personal- injury  action 
brought  by  an  employee  against  an  electric 
railway  company  need  not  be  determined 
by  the  Federal  Supreme  Court  on  writ  of 
error  to  a  state  court  to  review  a  judgment 
in  favor  of  the  employee,  where  the  state 
and  Federal  statutes  are  so  similar  that  the 
railway  company's  liability  does  not  appear 
to  be  affected  by  the  question  which  of  tnem 
governed  the  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S§  K'SJ,  1090;    Dec.  Dig.  <@=»399.] 

[No.  127.] 

Submitted  January  18,  1916.    Decided  Jan* 
uary  31,  1916. 

IX  ERKOR  to  the  Kansas  City  Court  of 
Appeals  of  the  Stato  of  Missouri  to  re- 
view a  judgment  which  affirmed  a  judgment 
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of  the  Circuit  Court  of  Jackson  County,  in 
that  state,  in  favor  of  plaintiff  in  a  per- 
sonal-injury action.    Affirmed. 

See  same  case  below,  192  Mo.  App.  540, 
1G4  S.  W.  18a 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  F.  Hatchings  and  Mc- 
Cabe  Moore  for  plaintiff  in  error. 

Messrs.  John  H.  Atwood  and  Oscar  S. 
Hill  for  defendant  in  error. 

*  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  personal  injuries, 
brought  by  tlie  defendant  in  error  against 
the  plaintiff  in  error,  in  ivhose  employ  he 
was.  The  original  petition  alleged  that  the 
defendant  operated  a  line  of  electric  rail- 
way extending  from  Leavenworth,  Kansas, 
through  Wolcott  and  Kansas  City,  in  the 
same  state,  into  Kansas  City,  Missouri; 
thai  the  plaintiff  was  a  motorman  upon  a 
car  on  the  line  and  was  injured  in  Kansas 
by  a  collision  due  to  the  defendant's  negli- 
M  gence.    An  amendment  was  allowed  alleging 

•  that  the«  plaintiff  was  injured  on  a  trip 
from  Kansas  City,  Missouri,  to  Leaven- 
worth, with  further  details,  and  that  the 
defendant's  negligent  acts  were  in  violation 
of  the  act  of  Congress  controlling  such  mat- 
ters when  the  parties  were  engaged  in  com- 
merce among  the  states.  The  defendant  was 
a  Kansas  corporation  having  an  electric 
railway  from  Leavenworth  into  Kansas  City, 
Kansas.  It  had  a  traffic  agreement  with  the 
Metropolitan  Street  Railway  Company  oper- 
ating street  railways  in  Kansas  City,  Mis- 
souri, by  which  the  latter  was  to  receive 
the  cars  of  the  former,  carrying  passengers 
and  freight,  and  move  them  through  desig- 
nated streets  in  Missouri  and  back  to  Kan- 
sas; each  party  to  be  liable  for  damage  due 
to  its  negligence  during  this  part  of  the 
transit,  and  the  fares  and  freight  money  to 
be  divided  in  certain  proportions.  By  a 
later  agreement  the  route  was  modified  and 
it  was  provided  that  the  defendant  should 
pay  the  trainmen's  wages  during  the  move- 
ment in  Missouri,  but  that  they  should  be 
under  the  exclusive  control  of  the  Metro- 
politan Company,  and,  as  between  said  com- 
panies, should  in  all  respects  be  regarded 
for  the  time  being  as  its  employees.  There 
was  evidence  that  in  fact,  at  the  time  of  the 
accident,  the  only  control  exercised  by  the 
Missouri  Company  was  to  put  a  conductor 
upon  the  car  to  receive  the  fares;  that  while 
in  Missouri  it  received  its  orders  from  the 
Kansas  side;  and  that  the  company  was 
in  the  hands  of  receivers,  who  seem  not  to 
have  recognized  the  contract.  The  plaintiff 
got  a  verdict,  which  was  sustained.  The  er- 
rors assigned  are,  in  substance,  that  tlie 
amendment  expressly  bringing  the  case  un- 


der the  act  of  Congress  ought  not  to  have 
been  allowed ;  that  the  act  does  not  apply  to 
electric  roads,  and  that,  if  it  does,  the  de- 
fendant was  not  engaged  in  commerce  among 
the  states,  or  at  least  was  not  if  the  con- 
tract between  the  companies  governed  the 
movement  of  the  car. 

As  to  the  first,  it  would  be  enough  to  say  ^ 
that  if  the* declaration  on  which  the  case^ 
was  tried  brought  it  under  the  act,  the  fact 
that  it  appeared  as  an  amendment  to  one 
that  alleged  the  same  facts  with  the  excep- 
tion of  the  plaintiff's  coming  from  beyond 
the  state  raises  no  question  under  the  laws  * 
of  the  United  States.  Central  Vermont  R. 
Co.  V.  White,  238  U.  S.  507,  613,  50  L.  ed. 
1433,  1437,  35  Sup.  Ct.  Rep.  865,  9  N.  C.  C. 
A.  265;  Brinkmeier  v.  Missouri  P.  R.  Co. 
224  U.  S.  268,  270,  56  L.  ed.  758,  760,  32 
Sup.  Ct.  Rep.  412.  The  state  court  sus* 
tained  the  amendment  on  the  ground  of 
waiver,  but  if  it  had  held  it  allowable  as  a 
matter  of  course,  no  Federal  right  would 
have  been  infringed.  Wabash  R.  Co.  v. 
Hayes,  234  U.  S.  86,  00,  68  L.  ed.  1226,. 
1230,  34  Sup.  a.  Rep.  720,  6  N.  C.  C.  A. 
224.  It  is  said  that  by  the  amendment  it 
gave  a  jurisdiction  to  the  Missouri  court 
that  otherwise  it  would  not  have  had  under 
the  act  of  April  6,  1010,  chap.  143,  3(1 
Stat,  at  L.  201,  Comp.  Stat  1013,  §  1010. 
But  actions  of  tort  are  transitory,  and  the 
argument  based  on  the  act  of  1010  would 
have  no  application  unless  the  defendant 
was  engaged  in  business  governed  by  that 
act.  The  argument  would  be  that  if  so 
engaged,  then,  under  the  statute,  the  inter- 
state road  could  not  be  sued  in  a  state  court 
unless  it  was  doing  business  in  that  state. 
We  express  no  assent  to  it,  but  if  sound 
it  would  afford  no  ground  for  objecting  to 
the  amendment;  and  no  question  of  juris- 
diction was  raised.  The  amendment  intro- 
duced no  fact  inconsistent  with  those  first 
alleged,  and  it  was  unnecessary  when  the 
facts  were  stated  to  invoke  the  act  of  Con- 
gress in  terms.  The  law  governing  the  sit- 
uation is  equally  the  law  of  the  state, 
whether  derived  from  Congress  or  the  state 
legislature,  and  must  be  noticed  by  the 
courts.  Grand  Trunk  Western  R.  Co.  v. 
Lindsay,  233  U.  S.  42,  48,  68  L.  ed.  838, 
842,  34  Sup.  Ct.  Rep.  581,  Ann.  Cas.  1914C, 
168;  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  57,  56  L.  ed.  327,  349,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  a 
C.  A.  875. 

The  defendant's  road  appears  to  be  of  the 
class  of  the  traction  company  that  was  be- 
fore the  court  in  United  States  v.  Baltimore 
&  0.  S.  W.  R.  Co.  226  U.  S.  14,  57  L.  ed. 
104,  33  Sup.  Ct.  Rep.  5,  and  that  was  ex« 
cepted  from  the  decision  in  Omaha  &  C.  B. 
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Street  R.  Co.  ▼.  Interstate  Commerce  Com- 
mission, 230  U.  S.  324,  337,  67  L.  ed.  1501, 

g  1506,  46  L.R.A.(N.S.)  385,  33  Sup.  Ct.  Rep. 

•  890.  Such  roads  have  been  held*V>  ^  with- 
in the  act  of  Congress.  Spokane  d&  I.  E.  R. 
Co.  T.  Campbell,  133  C.  C.  A.  370,  217  Fed. 
618.  See  act  of  June  18,  1910,  chap.  309, 
§  12,  36  Stat,  at  L.  539,  552,  Comp.  Stat. 
1913,  §  8583.  So,  again,  many  cases  have 
intimated  that  the  technical  considerations 
by  which  the  defendant  seeks  to  establish 
that  it  was  not  engaged  in  commerce  among 
the  states  are  not  final.  Pennsylvania  R. 
*  Co.  V.  Clark  Bros.  Coal  Min.  Co.  238  U.  S. 
456,  467,  59  L.  ed.  1406,  1411,  35  Sup.  Ct. 
Rep.  896;  Savage  v.  Jones,  225  U.  S.  501, 
520,  56  L.  ed.  1182,  1189,  32  Sup.  Ct.  Rep. 
716;  Swift  &  Co.  v.  United  States,  196  U. 
8.  375,  308,  49  L.  ed.  518,  523,  25  Sup.  Ct. 
Rep.  276.  But  these  questions  really  are 
immaterial  here  since  the  Kansas  statute 
is  so  similar  to  that  of  the  United  States 
that  the  Kability  of  the  defendant  does  not 
appear  to  be  aflfected  by  the  question  which 
of  them  governed  the  case.  In  such  circum- 
stances it  is  unnecessary  to  decide  which  law 
applied.  Chicago  &  N.  W.  R.  Co.  v.  Gray, 
237  U.  S.  399,  59  L.  ed.  1018,  35  Sup.  Ct. 
Rep.  620,  9  N.  C.  C.  A.  452. 
Judgment  affirmed. 

(»0  U.  8.  SS) 

CAST   REALTY   &    INVESTMENT   COM- 
PANY and  Emily  Cast,  Plffs.  in  Err., 

V. 

SCHNEIDER  GRANITE  COMPANY. 

Constitutional  Law  ^=5>206,  233,  290  — 
Municipal  Corporations  ^=»407— Due 
Process  of  Law— Equal  Protection  of 
THE  Laws— Public  Improvementst— As- 

QQ3SMENT. 

A  municipal  ordinance  that,  in  creat- 
ing the  taxing  district  upon  which,  under 
the  city  charter,  three  fourths  of  the  cost 
of  paving  a  street  is  to  be  assessed  accord- 
ing to  area,  established  a  boundary  line  that, 
after  nmning  for  some  distance  on  a  line 
not  100  feet  back  from  the  street,  jumped 
to  nearly  500  feet  when  it  encountered  an 
undivided  tract,  and  that  on  the  opposite 
side  of  the  street  was  150  feet  or  240  feet 
away,  violates  U.  S.  Const.,  14th  Amend., 
where  such  differences  were  not  based  upon 
any  consideration  of  difference  in  benefits 
conferred,  but  were  established  mechanical- 
ly, in  obedience  to  the  criteria  that  the 
charter  directed  to  be  applied. 

[Bd.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S§  625-648,  6S6.  871-875  ;  Dec.  Dl;;. 
^=>206,  233,  290;  Municipal  Corporations,  Cent. 
Dig.  §9  1003,  1004;    Dec.  Dig.  e=>407.] 

[No.  211.] 

Argued  January  21,  1916.    Decided  January 
31,   1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
which  affirmed  a  judgment  of  the  St.  Louis 


City  Circuit  Court  in  favor  of  plaintiff  in 
a  suit  to  collect  a  paving  tax.    Reversed. 

See  same  case  below,  259  Mo.  153,  168  8. 
W.  687. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  O.  Rutledge,  Robert  A. 
Holland,  Jr.,  Jacob  M.  Lashley,  and  David 
Goldsmith  for  plaintiffs  in  error. 

Mr.  Hickman  P.  Rodgers  and  William 
K.  Koerner  for  defendant  in  error. 

•Mr.  Justice  Holmes  delivered  the  opinion  • 
of  the  court: 

This  is  a  suit  to  collect  a  tax  for  paving 
Broadway,  a  street  in  St.  Louis,  levied  upon 
land  of  the  defendants  fronting  upon  that 
street.  The  plaintiff,  defendant  in  error, 
did  the  work,  received  an  assignment  of  ths 
tax,  and  got  a  judgment  for  the  amount. 
The  only  question  here  is  whether  the  ordi- 
nance levying  the  tax  under  the  charter  of 
the  city  is  consistent  with  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States.  The  charter  provides  that  one 
fourth  of  the  total  cost  shall  be  levied 
upon  all  the  property  fronting  upon  or  ad- 
joining the  improvement  according  to  front- 
age and  three  fourths  according  to  area 
upon  all  the  property  in  the  district,  ascer- 
tained as  follows:  "A  line  shall  be  drawn 
midway  between  the  street  to  be  improved 
and  the  next  parallel  or  converging  street 
on  each  side  of  the  street  to  be  improved, 
which  line  shall  be  the  boundary  of  the  dis- 
trict, except  as  hereinafter  provided,  name- 
ly: If  the  property  adjoining  the  street  to 
be  improved  is  divided  into  lots,  the  dis- 
trict line  shall  be  so  drawn  as  to  include 
the  entire  depth  of  all  lots  fronting  on  the 
street  to  be  improved.  ...  If  there  is 
no  parallel  or  converging  street  on  either 
side  of  the  street  improved,  the  district 
lines  shall  be  drawn  300  feet  from  and 
parallel  to  the  street  to  be  improved;  but 
if  there  be  a  parallel  or  converging  street 
on  one  side  of  the  street  to  be  improved  to 
fix  and  locate  the  district  line,  then  the  dis- 
trict line  on  the  other  side  shall  be  drawnoD 
parallel  to  the  street  to  be*  improved  and? 
at  the  average  distance  of  the  opposite  dis- 
trict line  so  fixed  and  located."  The  de- 
fendants' land  has  a  frontage  on  the  west 
side  of  Broadway  of  1,083.88  feet  out  of  a 
total  in  the  district  constituted  said  to  be 
4,372  feet.  It  is  an  undivided  tract  extend- 
ing back  nearly  a  thousand  feet  to  Church 
road.  On  the  south  the  adjoining  property 
was  divided  into  lots  of  small  depth,  and  on 
the  opposite  sid6  of  Broadway  the  next 
parallel  street  was  about  300  feet  from 
Broadway.  The  ordinance  establishing  the 
taxing  district  treated  Church  road  as  the 
next  parallel  street  within  the  meaning  of 
the  charter,  and  included  the  defendants' 
tract  to  a  depth  of  between  400  and  500  feett 
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while  the  small  lots  next  to  it  were  included 
to  only  about  100  feet,  the  opposite  lots  to 
about  150  feet,  and  another  undivided  tract 
on  the  east  of  Broadway  was  included  by 
average  distance  to  a  depth  of  240  feet. 
The  ordinance  establishing  these  lines  was 
held  to  follow  the  charter  and  to  be  con- 
sistent with  the  14th  Amendment  by  the 
supreme  court  of  the  state.  259  Mo.  153, 
168  S.  W.  687. 

The  legislature  may  create  taxing  dis- 
tricts to  meet  the  expense  of  local  improve- 
ments, and  may  fix  the  basis  of  taxation 
without  encountering  the  14th  Amendment 
unless  its  action  is  palpably  arbitrary  or 
a  plain  abuse.  Houck  v.  Little  River  Drain- 
age Diet  239  U.  S.  254,  262,  60  L.  ed.  — , 
86  Sup.  Ot  Rep.  58.  The  front-foot  rule 
has  been  sanctioned  for  the  cost  of  paving  a 
street.  In  such  a  case  it  is  not  likely  that 
the  cost  will  exceed  the  benefit,  and  the 
law  does  not  attempt  an  imaginary  oxact- 
nesSy  or  go  beyond  the  reasonable  probabili- 
ties. French  v.  Barber  Asphalt  Paving  Go. 
181  U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rep. 
025;  Cass  Farm  Co.  v.  Detroit,  181  U.  S. 
396,  397,  45  L.  ed.  914,  915,  21  Sup.  Ct. 
Rep.  644.  So  in  the  case  of  a  square  bound- 
ed by  principal  streets,  the  land  might  be 
assessed  half  way  back  from  the  improve- 
ment to  the  next  street.  Louisville  &  N. 
R.  Co.  T.  Barber  Asphalt  Paving  Co.  197  U. 
8.  430,  49  L.  ed.  819,  25  Sup.  Ct.  Rep.  466. 
3  But,  as  is  implied  by  Houck  v.  Little  River 
*  Drainage  Dist.,  if  the  *law  is  of  such  a 
character  that  there  is  no  reasonable  pre- 
sumption that  substantial  justice  generally 
will  be  done,  but  the  probability  is  that  the 
parties  will  be  taxed  disproportionately  to 
each  other  and  to  the  benefit  conferred,  the 
law  cannot  stand  against  the  complaint  of 
one  so  taxed  in  fact.  Martin  v.  District  of 
Columbia,  205  U.  S.  135,  139,  51  L.  ed.  743, 
744,  27  Sup.  Ct.  Rep.  440. 

The  city  of  St.  Louis  is  shown  by  this 
case  and  by  others  in  the  Missouri  reports 
to  contain  tracts  not  yet  cut  into  city  lots, 
extending  back  from  streets  without  en- 
countering a  parallel  street  much  farther 
than  the  distance  within  which  paving  could 
be  supposed  to  be  a  benefit.  See,  for  in- 
stance, Gilsonite  Roofing  &  Paving  Co.  v. 
8t.  Louis  Fair  Asso.  231  Mo.  589,  132  S.  W. 
657;  Granite  Bituminous  Paving  Co.  v. 
Fleming,  251  Mo.  210,  158  S.  W.  4;  Loth 
T.  St.  Louis,  257  Mo.  399,  165  S.  W.  1023; 
William  R.  Bush  Constr.  Co.  t.  Withnell, 
185  Mo.  App.  408,  170  S.  W.  361.  The 
ordinance,  following  the  charter  as  con- 
strued, established  a  line  determining  the 
proportions  in  which  the  tax  was  to  be  borne 
tbat,  after  running  not  a  hundred  feet  from 
the  street,  leaped  to  near  500  feet  when  it 
encountered  such  a  tract,  and  on  the  op- 


posite side  of  the  street  was  150  and  240 
feet  away.  The  differences  were  not  based 
upon  any  consideration  of  difference  in  the 
benefits  conferred,  but  were  established  me- 
chanically in  obedience  to  the  criteria  that 
the  charter  directed  to  be  applied.  The 
defendants'  case  is  not  an  incidental  result 
of  a  rule  that,  as  a  whole  and  on  the  aver- 
age, may  be  expected  to  work  well,  but  of 
an  ordinance  that  is  a  farrago  of  irrational 
irregularities  throughout.  It  is  enough  to 
say  that  the  ordinance  following  the  orders 
of  the  charter  is  bad  upon  its  face  as  dis- 
tributing a  local  tax  in  grossly  unequal 
proportions,  not  because  of  special  consid- 
erations applicable  to  the  parcels  taxed, 
but  in  blind  obedience  to  a  rule  that  re- 
quires the  result.  And  it  cannot  be  said 
that  the  ordinance  as  a  whole  may  be  re-S 
garded  as  an  individual  ^exception  under  a* 
rule  that  promises  justice  in  all  ordinary 
cases.  The  charter  provisions  as  applied  to 
a  city  like  St.  Louis  must  be  taken  to  con- 
template such  ordinances  under  the  con- 
struction given  to  it  by  the  state  courts. 
Judgment  reversed. 

By  stipulation  of  counsel  the  same  judg- 
ment will  be  entered  in  case  No.  210. 


(240  U.  8.  66) 
Gast  Realty  &  Investment  Compant 

V. 
SCHNEIDEB    QBANITB   CQICPANT. 

[No.  210.] 

Stipulation  was  filed  in  this  case  that  it 
should  abide  the  event  of  Gast  Realty  &  In- 
vestment Co.  ▼.  Schneider  Qranite  Co.  ante^ 
254.  

(240  u.  &  eo) 
DAVID  LAMAR,  Plff.  in  Err., 

T. 

UNITED  STATES. 

Criminal  Law  ^=>89— Federal  Courts— 
Jurisdiction— Crimes. 

1.  A  Federal  district  court  which  has 
jurisdiction  under  the  Judicial  Code,  Act 
March  3,  1911,  c.  231,  36  Stat  1091  (Comp. 
St  1913,  §  991)  §  24,  of  all  crimes  cogniz- 
able under  the  authority  of  the  United 
States,  acts  equally  within  its  jurisdiction, 
whether  it  decides  a  man  to  be  guilty  or  in- 
nocent under  the  criminal  law,  and  whether 
its  decision  is  right  or  wrong. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §  128;    Dec.  Dig.  <g=s>89.] 
Criminal  Law  <©=>8d— Inderal  Courts— 

J  ubisdiction— Crimes. 

2.  The  jurisdiction  of  a  Federal  district 
court  over  a  prosecution  under  the  Federal 
Criminal  Code,  Act  March  4,  1909,  c  321, 
35  Stat  1095  (Comp.  St  1913,  i  10196) 
§  32,  for  falsely  pretending,  with  intent  to 
defraud,  to  be  a  Federal  officer,  Is  not  de- 
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feated  because  the  indictment  maj  not  charge 
a  crime  against  the  United  States,  since 
•nch  objection  goes  only  to  the  merits. 

[Ed.  Note.— For  other  ca&ee,  see  Criminal  Law, 
CeDt.  Dig.  6  128;    Dec.  Dig.  <ds»89.] 

Courts  ^=9385— Bbbob  to  District  Court 
— Ji^DERAL  Question— * 'Officer.** 

3.  The  Federal  Supreme  Court  cannot 
take  jurisdiction  of  a  writ  of  error  to  a 
district  court  on  the  theory  that  the  con- 
struction of  the  Federal  Constitution  was 
involyed  in  the  decision  that  a  Congress- 
man is  an  officer  of  the  United  States  within 
the  meaning  of  the  Criminal  Code,  §  32, 
under  which  a  person  may  be  criminally 
punished  for  falsely  pretending,  with  in- 
tent to  defraud,  to  be  an  officer  of  the 
United  States. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S9  1022-1026.  1031 :    Dec.  Dig.  «=s>385. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series.  Officer.] 

False  Person atio:^  €=»4— Indictment  — 
Sufficiency— Federal  Officer. 

4.  An  indictment  charging  the  false 
personation,  with  intent  to  defraud,  of  an 
officer  of  the  United  States,  contrary  to  the 
Criminal  Code,  §  32,  is  not  so  insufficient 
as  to  infringe  the  accused's  constitutional 
rights  because  the  nature  of  the  fraud  in- 
tended was  not  set  forth. 

[Ed.  Note.— For  other  cases,  see  False  Per- 
sonation. Cent  Dig.  S  2;    Dec.  Dig.  ^s>4.] 

Criminal  Law  ^=»97— Venue  of  Crime- 
False  Personation. 

5.  The  constitutional  rights  of  a  per- 
son accused  of  falsely  pretending,  witli  in- 
tent to  defraud,  contrary  to  the  Criminal 
Code,  §  32,  to  be  an  officer  of  the  United 
States,  are  not  infringed  by  his  trial  in  the 
Federal  district  court  for  the  southern  dis- 
trict of  New  York,  where  the  personation 
was  by  telephone  to  a  person  in  that  dis- 
trict. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  69  177-189.  191 ;    Dec.  Dig.  <3=997.] 

[No.  434.] 

Submitted  January  17,  1016.    Decided  Jan- 
uary 31,  1916. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  conviction  for 
false  personation  of  a  Federal  officer.  Dis- 
missed for  want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carl  S.  Whitney  and  A.  Leo 
Everett  for  plaintiff  in  error. 

Solicitor  General  Davis  for  defendant  in 
error. 

*Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  was  tried  and  con- 
victed upon  an  indictment  charging  him 
with  having  falsely  pretended  to  be  an  of- 
ficer of  the  government  of  the  United  States, 
to  wit,  a  member  of  the  House  of  Represen- 
tatives, that  is  to  say,  A,  Mitchell  Palmer, 
a  member  of  Congress,  with  intent  to  de- 


fraud J.  P.  Morgan  ft  Company  and  the 
United  States  Steel  Corporation.  The  case 
is  brought  here  directly  on  the  ground  that 
the  court  had  no  jurisdiction  because  the 
indictment  does  not  charge  a  crime  against 
the  United  States,  and  that  the  interpreta- 
tion of  the  Constitution  was  involved  in  the 
decision  that  a  Congressman  is  an  officer 
of  the  United  States.  There  are  subsidiary 
objections  stated  as  constitutional  that  the 
indictment  is  Insufficient,  and  that  it  does 
not  appear  in  wliat  district  the  crime  was 
committed. 

On  the  matter  of  jurisdiction  it  is  said 
that  when  the  controversy  concerns  a  sub- 
ject limited  by  Federal  law,  such  as  bank- 
ruptcy (Frederic  L.  Grant  Shoe  Co.  v.  W, 
M.  Laird  Co.  212  U.  S.  445,  63  L.  ed.  691, 
20  Sup.  Ct  Rep.  332),  copyright  (Globe 
Newspaper  Co.  v.  Walker,  210  U.  S.  356,  62 
L.  ed.  1090,  28  Sup.  Ct.  Rep.  720),  patents 
(Healy  v.  Sea  Gull  Specialty  Co.  237  U.  S. 
479,  69  L.  ed.  1066,  35  Sup.  Ct.  Rep.  658), 
or  admiralty  (The  Jefferson,  215  U.  S.  130, 
54  L.  ed.  125,  30  Sup.  Ct.  Rep.  54,  17  Ann. 
Cas.  907),  the  jurisdiction  so  far  coalesces 
with  the  merits  that  a  case  not  within  the 
law  is  not  within  the  jurisdiction  of  the 
court  (The  Ira  M.  Hedges  [Lehigh  Valley 
R.  Co.  V.  Cornel!  S.  B.  Co.]  218  U.  S.  264, 
270,  54  L.  ed.  1039,  1040,  31  Sup.  Ct.  Rep. 
17,  20  Ann.  Cas.  1235;  Haddock  v.  Haddock, 
201  U.  S.  562,  50  L.  ed.  867,  26  Sup.  Ct 
Rep.  525,  6  Ann.  Cas.  1).  Jurisdiction  is 
a  matter  of  power,  and  covers  wrong  as  well 
as  right  decisions.  Fauntleroy  v.  Lum,  210 
U.  S.  230,  234,  235,  52  L.  ed.  1039,  1041,  28 
Sup.  Ct.  Rep.  641;  Burnet  v.  Desmomes 
y  Alvarez,  226  U.  S.  145,  147,  57  L.  ed. 
159,  160,  33  Sup.  Ct.  Rep.  63.  There  mayg 
be  instances  in  which  it  is^hard  to  say* 
whether  a  law  goes  to  the  power  or  only  to 
the  duty  of  the  court;  but  the  argument  is 
pressed  too  far.  A  decision  that  a  patent  is 
bad,  either  on  the  facts  or  on  the  law,  is  as 
binding  as  one  that  it  is  good.  The  Fair  T. 
Kohler  Die  k  Specialty  Co.  228  U.  8.  22, 
26,  57  L.  ed.  716,  717,  33  Sup.  Ct.  Rep.  410. 
And  nothing  can  be  clearer  than  that  the 
district  court,  which  has  jurisdiction  of  ail 
crimes  cognizable  under  the  authority  of 
the  United  States  (Judicial  Code  of  March 
3,  1911,  chap.  231,  §  24,  second  [36  Stat,  at 
L.  1091,  Comp.  Stat.  1913,  §  991  (2)]), 
acts  equally  within  its  jurisdiction  whether 
it  decides  a  man  to  be  guilty  or  innocent 
under  the  criminal  law,  and  whether  its 
decision  is  right  or  wrong.  The  objection 
that  the  indictment  does  not  charge  a  crime 
against  the  United  States  goes  only  to  the 
merits  of  the  case. 

As  to  the  construction  of  the  Constitu- 
tion  being  involved,  it  obviously  is  not. 
The  question  is  in  what  sense  the  word  "of- 
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fier"  is  used  in  the  Criminal  Code  of  March 
4,  1909,  chap.  821,  §  32  [35  Stat,  at  L. 
1095,  Comp.  Stat.  1913,  §  10,106].  The 
lame  words  may  haTe  different  meanings  in 
different  parts  of  the  same  act,  and  of  course 
words  may  be  used  in  a  statute  in  a  differ- 
ent sense  from  that  in  which  they  are  used 
in  the  Constitution.  American  Security  & 
T.  Co.  ▼.  District  of  Columbia,  224  U.  S. 
491,  494,  56  L.  ed.  856,  857,  32  Sup.  Ct. 
Rep.  553. 

There  were  fainter  suggestions  that  the 
defendant's  constitutional  rights  were  in- 
fringed because  the  nature  of  the  fraud  in- 
tended was  not  set  forth,  and  because  the 
state  and  district  wherein  the  crime  was 
committed  were  not  proved.  The  indictment 
is  not  for  defrauding,  but  for  personation 
with  intent  to  defraud;  the  nature  of  the 
fraud  intended  is  not  material  and  even 
might  not  yet  have  been  determined.  It  is 
not  an  indictment  for  a  conspirac|y  to  eom- 
86  &  a— 17, 


mit  an  offense  against  the  United  States, 
where  the  offense  intended  must  be  shown  to 
be  a  substantive  crime.  It  reasonably  may 
be  inferred  from  the  evidence  that  the  de- 
fendant was  tried  in  the  right  state  and  dis- 
trict in  fact.  If  so,  his  constitutional  rights 
were  preserved.  The  personation  was  bys 
telephone  to  a  person^in  New  York  (south-* 
em  district),  and  it  might  be  found  that 
the  speaker  also  was  in  the  southern  dis- 
trict; but  if  not,  at  all  events  the  persona- 
tion took  effect  there.  Burton  T.  United 
States,  202  U.  S.  344,  389,  50  L.  ed.  1057» 
1074,  26  Sup.  Ct.  Rep.  688,  6  Ann.  Cas.  362, 
These  objections  are  frivolous  and  the  oth- 
ers have  been  shown  to  be  unfounded.  It 
follows  that  the  writ  of  error  must  be  dio* 
missed. 
Writ  of  error  dismlised, 

Mr.  Justice  McReynolds  took  no  part  ia 
the  oonsidsration  qs  deeisloii  of  this  oassb 
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JAKE  BUTLER,  Plff.  in  Err., 

V. 

J.    W.    PERRY,    as    Sheriff    of    Columbia 
County,  Florida. 

Constitutional  Liaw  <&=>S3  —  Involun- 
TABY  Servitude  —  Conscripted  Labor 
on  Highway. 

1.  Involuntary  servitude  is  not  im- 
posed, contrary  to  U.  S.  Const.,  13th 
Amend.,  by  the  provisions  of  Fla.  Laws 
1913,  chap.  6537,  §§  10,  12,  making  it  a 
misdemeanor  punishable  by  fine  or  impris- 
onment for  any  able-bodied  male  person  be- 
tween the  ages  of  twenty-one  and  forty-five 
years  to  fail  in  any  year  to  perform  six 
days'  labor  on  the  highways  of  his  county, 
when  summoned,  or  to  provide  an  able- 
bodied  substitute,  or,  in  lieu  thereof,  pay 
$8  to  the  road  overseer. 

[Bd.  Not«.~For  other  cases,  aee  Constitutional 
Law,  Cent  Dis.  SS  150-151^;    Dec.  Dig.  <&=:»83.] 

CONSTITUTIONAI.  LAW  ^=:»255,  278— HIGH- 
WAYS ^=»122— Due  Process  of  Law  — 
Liberty— CoNsoBiPTED  Labor  on  High- 
ways. 

2.  Liberty  or  property  are  not  taken 
without  due  process  of  law,  contrary  to  U. 
8.  Const.,  14th  Amend.,  by  the  provisions 
of  Fla.  Laws  1913,  chap.  6537,  §§  10,  12, 
making  it  a  misdemeanor  punishable  by  fine 
or  imprisonment  for  any  able-bodied  male 
person  between  the  ages  of  twenty-one  and 
forty-five  years  to  fail  in  any  year  to  per- 
form six  days'  labor  on  the  highways  of  his 
county,  when  summoned,  or  to  provide  an 
able-bodied  substitute,  or,  in  lieu  thereof, 
pay  $3  to  the  road  overseer. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent,  Dig.  M  736-738.  740-745,  763,  765.  767- 
770.  772-777,  779-806.  808-810.  816-824,  907-924.  942 ; 
Dec.  Dig.  <g=:»255.  278 ;  Highways,  Cent.  Dig.  fiS 
880.  893;    Dec.  Dig.  «;=s>122.] 

[No.  182.] 
Submitted  January  14,  1916.    Decided  Feb- 
ruary 21,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Florida  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Columbia  County,  in  that  state, 
refusing  relief  by  habeas  corpus  to  a  per- 
son convicted  of  failing  to  do  the  required 
work  on  the  public  highways.     Affirmed. 

See  same  case  below,  67  Fla.  405,  66  So. 
150. 
The  facts  are  stated  in  the  opinion. 
Mr.  Charles  Cook  Howell  for  plaintiff 
in  error. 

Mr.  Thomas  F.  West,  Attorney  General 
8  of  Florida,  for  defendant  in  error. 

•    •  Mr.   Justice   McReynolds   delivered   the 
opinion  of  the  court: 

Chapter  6537,  Laws  of  Florida  (Acts  of 
1913,  pp.  469,  474,  475),  provides: 

"Sec.  10.  Every  able-bodied  male  person 
over  the  age  of  twenty-one  years,  and  under 
the  age  of  forty-five  years,  residing  in  said 
county  for  thirty  days  or  more  continuous- 
ly next  prior  to  the  date  of  making  of  the 


list  by  the  board  of  county  commissioners, 
or  the  date  of  the  summons  or  notice  to 
work,  shall  be  subject,  liable  and  required 
to  work  on  the  roads  and  bridges  of  the 
several  counties  for  six  days  of  not  less 
than  ten  hours  each  in  each  year  when  sum- 
moned so  to  do,  as  herein  provided;  that 
such  persons  so  subject  to  road  duty  may 
perform  such  services  by  an  able-bodied 
substitute  over  the  age  of  eighteen  years,  or 
in  lieu  tliereof  may  pay  to  the  road  overseer 
on  or  before  the  day  he  is  called  upon  to 
render  such  service  the  sum  of  $3,  and  such 
overseer  shall  turn  into  the  county  treas- 
ury of  his  county  any  and  all  moneys  so^ 
paid  to  him,  the  same  to  be  placed  to  theeo 
credit  of  the  road  and  bridge  fund  and  sub-* 
ject  to  the  order  of  the  board  of  county 
commissioners  for  road  and  bridge  pur- 
poses;    .    .    . 

"Sec.  12.  Any  person  or  persons  not  ex- 
empt as  aforesaid  who  shall  fail  to  work 
on  public  roads  of  the  several  counties  when 
required  to  do  so,  or  to  provide  a  substi- 
tute as  herein  provided,  and  shall  neglect 
or  refuse  to  make  payment  for  the  same, 
as  hereinbefore  provided,  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  shall 
be  fined  not  more  than  $50  or  imprisoned 
in  the  county  jail  for  not  longer  than  thirty 
days." 

Plaintiff  in  error  was  convicted  in  the 
county  judge's  court,  Columbia  county,  up- 
on a  charge  of  failing  to  work  on  a  road, 
and  sentenced  to  jail  for  thirty  days.  The 
circuit  court  granted  a  writ  of  habeas 
corpus;  he  was  heard,  remanded  to  the  cus- 
tody of  the  sheriff,  and  then  released  under 
bond.  The  supreme  court  of  the  state  af- 
firmed the  action  of  the  circuit  court  (67 
Fla.  405,  66  So.  150),  and  the  cause  is  here 
upon  writ  of  error. 

It  is  insisted  that  §§10  and  12,  supra, 
are  invalid  because  they  undertake  to  im- 
pose involuntary  servitude  not  as  a  pun- 
ishment for  crime,  contrary  to  the  13th 
Amendment  to  the  Federal  Constitution; 
and  also  because  their  enforcement  would 
deprive  plaintiff  of  his  liberty  and  property 
without  due  process  of  law,  in  violation  of 
the  14th  Amendment. 

In  view  of  ancient  usage  and  the  unanim- 
ity of  judicial  opinion,  it  must  be  taken  as 
settled  that,  unless  restrained  by  some  con- 
stitutional limitation,  a  state  has  inherent 
power  to  require  every  able-bodied  man 
within  its  jurisdiction  to  labor  for  a  rea- 
sonable time  on  public  roads  near  his  resi- 
dence without  direct  compensation.  This 
is  a  part  of  the  duty  which  he  owes  to  the 
public.  The  law  of  England  is  thus  de- 
clared in  Blackstone's  Commentariea,  bk. 
h  page  357: 
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S     "Every  pariah  Ib  bound  of  common  right 

*  to  keep  the*  highroads  that  go  through  it 
in  good  and  sufficient  repair;  unless  by  rea- 
son of  the  tenure  of  lands,  or  otherwise, 
this  care  is  consigned  to  some  particular 
private  person.  From  this  burthen  no  man 
was  exempt  by  our  ancient  laws,  whatever 
other  immunities  he  might  enjoy:  this 
being  part  of  the  trinoda  necessitaa,  to 
which  every  man's  estate  was  subject;  viz,, 
ewpeditio  contra  hostem,  aroiwn  oonsiruc- 
tio,  et  pontium  reparatio.  For,  though  the 
reparation  of  bridges  only  is  expressed,  yet 
that  of  roads  also  must  be  understood;  as 
in  the  Roman  law,  with  respect  to  the  con- 
struction  and  repairing  of  ways  and  bridg- 
es no  class  of  men  of  whatever  rank  or 
dignity  should  be  exempted." 

The  trinoda  neceasitas  was  an  obligation 
falling  on  all  freemen,  or  at  least  on  all 
free  householders.  Vinogradoff,  English 
Society  in  the  Eleventh  Century,  p.  82. 

From  Colonial  days  to  the  present  time 
conscripted  labor  has  been  much  relied  on 
for  the  construction  and  maintenance  of 
roads.  The  system  was  introduced  from 
England,  and,  while  it  has  produced  no 
Appian  Way,  appropriateness  to  the  cir- 
cumstances existing  in  rural  communities 
gave  it  general  favor.  Elliott,  Roads  & 
Streets,  §§  479,  480;  Dill.  Mun.  Corp.  5th 
ed.  §  1407,  p.  2459,  note;  Cooley,  Const. 
Lim.  7th  ed.  p.  736;  Re  Dassler,  85  Kan. 
678,  12  Pac  130;  State  v.  Wheeler,  141 
N.  C.  773,  115  Am.  St.  Rep.  700,  53  S.  E. 
358,  6  L.R.A.(N.S.)  1139,  note;  Den- 
nis V.  Simon,  51  Ohio  St.  233,  36  N.  E.  832 ; 
State  V.  Rayburn,  2  Okla.  Crim.  Rep.  413, 
22  L.R.A.(N.S.)  1067,  101  Pac.  1029,  Ann. 
Cas.  191 2A,  733;  Sawyer  v.  Alton,  4  111. 
127;  State  v.  Halifax,  15  N.  C.  (4  Dev.  L.) 
345.  In  1889  the  statutes  of  twenty-seven 
states  provided  for  such  labor  on  public 
roads.     Young's  Recent  Road  Legislation. 

The  ordinance  of  1787  for  the  govern- 
ment of  the  Northwest  Territory  declares: 
'There  shall  be  neither  slavery  nor  invol- 
untary servitude  in  the  said  territory, 
otherwise  than  in  punishment  of  crimes, 
M  whereof  the  party  shall  have  been  duly  con- 
S  victed."     [1  Stat,  at  L.  53,  note.] 

•  •In  1792  the  territorial  legislative  body 
passed  an  act  providing:  "That  every  male 
inhabitant  of  sixteen  years  of  age  and  up- 
wards on  being  duly  warned  to  work  on  the 
highways  by  the  supervisor  in  the  township 
to  which  such  inhabitant  may  belong  shall 
repair  to  the  place  and  at  the  time  by  the 
said  supervisor  appointed  with  such  uten- 
sils and  tools  as  may  be  ordered  him  where- 
with he  is  to  labour  and  there  abide  and 
obey  the  direction  of  such  supervisor  during 
the  day  in  opening  and  repairing  the  high- 
way."    (See.  5,  chapter  IV.,  Laws  passed 


from  July  to  December,  1792,  Laws  of  the 
Territory  Northwest  of  the  Ohio,  1788- 
1798.)  An  act  of  the  general  assembly  of 
the  territory  passed  in  1799,  declared: 
"That  all  male  persons  of  the  age  of  twen- 
ty-one years,  and  not  exceeding  fifty,  who 
have  resided  thirty  days  in  any  township 
of  any  county  within  this  territory,  who 
are  not  a  township  charge,  shall  over  and 
above  the  rate  of  assessment  hereinafter 
mentioned,  be  liable,  yearly  and  every  year, 
to  do  and  perform  two  days'  work  on  the 
public  roads,  under  the  direction  of  the 
supervisor  within  whose  limits  they  shall 
be  respectively  residents."  (Sec.  10,  chap- 
ter 28  of  Northwest  Territory  Acts  1799.) 

By  their  several  Constitutions  the  states 
within  the  limits  of  the  Northwest  Terri- 
tory prohibited  involuntary  servitude  sub- 
stantially in  the  language  of  the  1787  ordi- 
nance, and  with  the  possible  exception  of 
Wisconsin,  all  of  them  early  enacted  and 
long  enforced  laws  requiring  labor  upon 
public  roads. 

Utilizing  the  language  of  the  ordinanos 
of  1787,  the  13th  Amendment  declares  that 
neither  slavery  nor  involuntary  servitude 
shall  exist.  This  Amendment  was  adopted 
with  reference  to  conditions  existing  since 
the  foundation  of  our  government,  and  the 
term  "involuntary  servitude"  was  intended 
to  cover  those  forms  of  compulsory  labor 
akin  to  African  slavery  which,  in  practical  eo 
operation,  would  tend  to  produce  like  unde-S 
sirable  results.  •  It  introduced  no  novel  doo-* 
trine  with  respect  of  services  always  treat- 
ed as  exceptional,  and  certainly  was  not 
intended  to  interdict  enforcement  of  those 
duties  which  individuals  owe  to  the  state, 
such  as  services  in  the  army,  militia,  on  the 
jury,  etc.  The  great  purpose  in  view  was 
liberty  under  the  protection  of  effective  gov- 
ernment, not  the  destruction  of  the  latter 
by  depriving  it  of  essential  powers. 
Slaughter-House  Cases,  16  Wall.  36,  69,  71, 
72,  21  L.  ed.  394,  406,  407;  Plessy  v.  Fergu- 
son, 163  U.  S.  537,  542,  41  L.  ed.  256,  257, 

16  Sup.  Ct.  Rep.  1138;  Robertson  v.  Bald- 
win, 165  U.  S.  275,  282,  41  L.  ed.  716,  717, 

17  Sup.  Ct.  Rep.  326;  Clyatt  v.  United 
States,  197  U.  S.  207,  49  L.  ed.  726,  26  Sup. 
Ct.  Rep.  429;  Bailey  v.  Akhama,  219  U.  S. 
219,  66  L.  ed.  191,  31  Sup.  Ct.  Rep.  145. 

There  is  no  merit  in  the  claim  that  a 
man's  labor  is  property,  the  taking  of  which 
without  compensation  by  the  state  for 
building  and  maintenance  of  public  roads 
violates  the  due  process  clause  of  the  14th 
Amendment.  That  Amendment  was  intend- 
ed to  preserve  and  protect  fundamental 
rights  long  recognized  under  the  common- 
law  system.  Slaughter-House  Cases,  ni- 
pra;  Jacobson  v.  Massachusetts,  197  U.  S. 
11,  49  L.  ed.  643,  25  Sup.  Ct  Rep.  358,  1 
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Ann.  Cas.  765;  Giozza  ▼  Tlernan,  148  U. 
6.  657,  662,  37  L.  ed.  509,  13  Sup.  Ct  Rep. 
721;  Mugler  v.  Kansas,  123  U.  S.  623,  663, 
31  L.  ed.  205,  211,  8  Sup.  a.  Rep.  273; 
Barbier  v.  Connolly,  113  U.  S.  27,  31,  28  L. 
ed.  023,  924,  5  Sup.  Ct.  Rep.  357;  Kelfy  t. 
Pittsburgh,  104  U.  S.  78,  80,  26  L.  ed.  658, 
659;  Davidson  t.  New  Orleans,  96  U.  S. 
97,  24  L.  ed.  616.  Conceding  for  some  pur- 
poses labor  must  be  considered  as  property, 
it  is  erident  from  what  already  has  been 
said  that  to  require  work  on  the  public 
roads  has  never  been  regarded  as  a  depriva- 
tion of  either  liberty  or  property. 

The  circumstances  of  the  present  case  in- 
dicate no  failure  to  observe  due  process  of 
law  in  the  exercise  of  the  state's  undoubt- 
ed power.  Ample  notice  appears  to  have 
been  giyen  and  disregarded.  There  was  an 
orderly  trial  and  conviction  before  a  duly 
constituted  tribunal  for  a  plainly  defined 
statutory  offense,  followed  by  a  sentence  not 
alleg;ed  to  be  unreasonable. 

We  find  no  error  in  the  judgment  of  the 
court  below,  and  it  is  affirmed. 


(S40  U.  9.  S24) 

SEABOARD   AIR  UNE   RAILWAY,   Ap- 
pellant, 

V. 

RAILROAD  COMMISSION  OP  GEORGIA 
et  al. 

BaILBOADS  «=»51-~C0MPirLS0BT  Tbackaob 

Connection— PowBB  to  Compel. 

It  is  within  the  power  of  a  state. 
Acting  through  an  administrative  body,  to 
require  crossing  or  intersecting  railways 
entering  the  same  town  or  city  to  make 
and  maintain  track  connections  for  the  in- 
terchange of  traffic  at  that  point,  where  the 
established  facts  show  public  necessity 
therefor,  just  regard  being  given  to  the  ad- 
vantages which  will  possibly  result  on  one 
side,  and  necessary  expenses  to  be  incurred 
on  the  other. 

[Bd.  Note.— For  other  casoB,  see  Railroads, 
Cent.  Dis.  H  U6-118,  120;    Deo.  Dig.  «=»6L] 

[No.  170.] 

Argued  January  13  and  14,  1016.    Decided 
February  21,  1916. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Northern  Dis- 
trict of  Georgia,  dismissing  the  bill  in  a 
suit  to  enjoin  the  enforcement  of  an  order 
of  the  State  Railroad  Commission,  requiring 
trackage  connection  between  railways.  Af- 
firmed. 

See  same  case  below,  129  C.  C.  A.  613,  213 
Fed-  27. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Kdgar  Watkins,  W.  G.  Loving, 

and  W.  Carroll  Latimer  for  appellant       e« 

•  Mr.  James  K.  Hines  for  appellees.  • 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

After  hearing  the  interested  parties,  the 
Railroad  Commission  of  Geor^^a  concluded 
that  making  and  maintaining  physical  con- 
nection at  Lawrenceville,  Georgia  (a  man- 
ufacturing town  with  two  thousand  in- 
habitants), between  Lawrenceville  Branch 
Railroad  and  Seaboard  Air  Line  Railway, 
would  be  practicable  and  to  the  public  in- 
terest; and  accordingly  passed  an  order 
that  within  four  months  the  roads  should 
provide  and  maintain  one,  together  with 
sufficient  interchange  tracks  to  care  for 
traffic  moving  between  them.  No  definite 
point  for  the  connection  was  prescribed; 
opinion  was  expressed  that  expenses  should 
be  borne  equally  by  the  two  companies; 
and  they  were  directed  to  report  their  ao-^ 
tion  within  thirty  days.  g 

*  Appellant  brought  this  proceeding  in  the* 
United  States  district  court  northern  dis- 
trict of  Georgia,  alleging  the  order  was 
null  and  void,  and  asking  that  its  enforce- 
ment be  enjoined.  That  court  heard  addi- 
tional evidence  and  upon  the  whole  record 
concluded  the  challenged  order  was  not  un- 
reasonable, and  the  Commission  was  fully 
justified  in  making  it.  206  Fed.  181.  In- 
junction was  accordingly  denied  and  snii 
dismissed,  and  this  action  was  affirmed  by 
the  circuit  court  of  appeals.  129  C.  C.  A» 
613,  213  Fed.  27. 

Section  2664,  Georgia  Code  1910,  give» 
the  Railroad  Commission  "power  and  au- 
thority, when  in  its  judgment  practicable 
and  to  the  interest  of  the  public,  to  order 
and  compel  the  making  and  operation  of 
physical  connection  between  lines  of  rail- 
road crossing  or  intersecting  each  other,  on 
entering  the  same  incorporated  town  or  city 
in  this  state."  Wadley  Southern  R.  Co.  ▼» 
Georgia,  235  U.  S.  651,  69  L.  ed.  405,  P. 
U.  R.  1915A,  106,  35  Sup.  Ct  Rep.  214. 

It  is  within  the  power  of  a  state,  acting 
through  an  administrative  body,  to  require 
railroad  companies  to  make  track  connec- 
tions where  the  established  facts  show  pub- 
lic necessity  therefor,  just  regard  being 
given  to  advantages  which  will  probably  re- 
sult on  one  side  and  necessary  expenses  to 
be  incurred  on  the  other.  The  facts  being 
established,  the  question  then  presented  is 
whether,  as  matter  of  law,  there  is  sufficient 
evidence  to  support  a  finding  of  public  ne- 
cessity,— ^the  mere  declaration  of  a  Commis- 
sion is  not  conclusive.  Wisconsin,  M.  &  P. 
R.  Co.  v.  Jacobson,  179  U.  8.  287,  295,  296,. 
45  L.  ed.  194, 198, 199, 21  Sup.  Ct.Rep.ll5j 
Washington  ex  rel.  Oi-egon  R.  &  Nav.  Co.  ▼• 
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Fairchild,  224  U.  S.  510,  56  L.  ed.  863,  32 
Sup.  Ct.  Rep.  635;  Great  Northern  R.  Co. 
▼.  Minnesota,  238  U.  S.  340,  345,  59  L.  ed. 
1337,  1339,  P.U.R.  1915D,  701,  35  Sup.  Ct. 
Rep.  763. 

The  state  Commission  and  both   courts 
were  of  opinion  that  the  facts  sufficed  to 
show  public  necessity   for   the  connection 
in  question,  and  that  it  could  be  oonstruct- 
go  ed  and  maintained  without  unreasonable  ex- 
JJpenditure.     The  only  substantial  question 
*  before  us  is  whether  8uch*llnding  is  plainly 
erroneous  because   the   evidence  is   insuffi- 
eient  to  support  it;  and,  having  examined 
the  record,  we  are  unable  to  say  the  facts 
disclosed  do  not  give  the  essential  support. 
The  judgment  of  the  court  below  is  accord- 
ingly affirmed. 


(240  U.  8.  227) 

KANSAS  CITY,  FORT  SCOIT,  &  !^IKM- 
PHIS  RAILWAY  COMPANY,  PUT.  in 
Err., 

v. 

J.  T.  BOTKIN,  Secretary  of  State  of  the 

State  of  Kansas. 

COUUEBCE  ^=»69— StATB  PbiVILEOE  TaX— 

Intebstate  Railway. 

1.  The  annual  tax,  graduated  accord- 
ing to  paid-up  capital  stock,  imposed  upon 
domestic  corporations  under  Kan.  Laws 
1913,  chap.  135,  on  the  privilege  of  being 
a  corporation,  the  maximum  charge  being 
$2,500  in  the  case  of  all  corporations  hav- 
ing a  paid-up  capital  of  $5,000,000  or  more, 
does  not  offend  against  the  commerce  clause 
of  the  Federal  Constitution  as  applied  to  a 
railway  company  with  a  paid-up  capital  ex- 
ceeding $30,000,000,  whose  lines  extend  into 
other  states. 

pSd.    Note.— For   other   cases,    see   Commerce, 
Cent.  Dig.  8fi  100.  U3-119:    Dec.  Dig.  «=»69.] 
Constitutional  Law  «=»2S7  —  Taxation 

«a»20— Due  Pbocess  of  Law— Pbivilege 

Tax  on  Domestio  Cobpobation. 

2.  A  domestic  railway  company  whose 
lines  extend  into  other  states  is  not  taxed 
upon  its  property  outside  the  jurisdiction 
of  the  state,  contrary  to  the  Federal  Con- 
stitution, by  the  exaction,  under  Kan.  Laws 
1913,  chap.  135,  of  the  annual  tax  graduated 
according  to  paid-up  capital  stock,  imposed 
by  that  statute  upon  domestic  corporations 
for  the  privilege  of  being  a  corporation, 
since  such  tax  is  not  a  property  tax. 

[Ed.  Note.~For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  99  831,  905;  Dec.  Dig.  «z=9287 ; 
Taxation,  Cent.  Dig.  99  51-54;    Dec.  Dig.  ^=3920.] 

[No.  450.] 

Submitted  January  7,  1916.    Decided  Feb- 
ruary 21,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Conrt  lof .  Shawnee  County,  in  that  state, 


in  favor  of  defendant  in  a  suit  by  a  domestic 
railway  corporation  to  recover  back  the 
amount  of  a  privilege  tax  paid  by  it.  Af- 
firmed. 

See  same. case  below,  95  Kan.  261,'  147 
Pac.  791. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  B.  Vermilion  and  W.  1^. 
Evans  for  plaintiff  in  error. 

Messrs.  James  P.  Coleman,  W.  P. 
Montgomery,  and  J.  L.  Hunt,  and  Mr.  S. 
M.  Brewster,  Attorney  Qeneral  of  Kansas, 

for  defendant  in  error.  o 

ed 

*Mr.  Justice  Hughes  delivered  the  opin-* 
ion  of  the  court: 

By  chapter  135  of  the  Laws  of  1913,  of 
Kansas,  every  domestic  corporation  is  re- 
quired to  pay  to  the  secretary  of  state  an 
annual  fee  which  is  graduated  accprding 
to  the  amount  of  its  paid-up  capital  stock. . 
Wlien  this  capital  stock  does  not  exceed 
$10,000,  the  fee  is  $10;  when  it  exceeds 
$10,000,  but  is  not  over  $25,000,  the  fee  is 
$25;  and  there  are  further  increases,  gradu-^ 
ated  as  stated,  until  the  maximum  fee  of  JJ 
$2,500  is  reached,  that  sum^being  payable* 
in  all  cases  where  the  paid-up  capital  stock 
exceeds  $5,000,000.  The  plaintiff  in  error 
is  a  railroad  corporation  organized  under 
the  laws  of  Kansas,  and  its  road  extends 
into  several  states.  Tt  has  a  paid-up  capi- 
tal stock  of  $31,660,000.  On  March  31, 
1914,  it  paid  to  the  secretary  of  state,  un- 
der protest,  the  required  fee  of  $2,500,  and 
brought  this  action  to  recover  the  amount, 
insisting  that  the  tax  is  a  direct  burden 
upon  interstate  commerce  and  is  laid  upon 
property  outside  the  state,  and  hence  is  in- 
valid under  the  Federal  Constitution.  The 
supreme  court  of  Kansas  sustained  the  ta:^, 
thus  defining  its  nature:  *The  fee  collected 
is  a  tax  upon  the  right  of  corporate  exist- 
ence— the  franchise  granted  by  the  state 
to  be  a  corporation — to  do  business  with 
the  advantages  associated  with  that  form 
of  organization."  95  Kan.  261,  147  Pac 
791. 

It  must  be  assumed,  In  accordance  with 
repeated  decisions,  that  the  state  cannot 
lay  a  tax  on  interstate  commerce  "in  any 
form,"  by  imposing  it  either  upon  the  busi- 
ness which  constitutes  such  commerce  or 
the  privilege  of  engaging  in  it,  or  upon  the 
receipts  as  such  derived  from  it.  State 
Freight  Tax  Case,  15  Wall.  232,  21  L.  ed. 
146;  Philadelphia  &  S.  Mail  S.  8.  Co.  ▼. 
Pennsylvania,  122  U.  S.  326,  336,  344,  30 
L.  ed.  1200,  1201,  1204,  1  Inters.  Com.  Rep. 
308,  7  Sup.  Ct.  Rep.  1118;  Leloup  v.  Mo- 
bile, 127  U.  S.  640,  32  L.  ed.  311,  2  Inters. 
Com,  Rep.  134,  8  Sup.  Ct.  Rep.  1380;  Lyng 
v.  Michigan,  135  U.  S.  161,  166,  34  L.  eiL 
150,  163.  3  Inters.  Com.  Rep.  143,  10  Sup. 
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Ct.  Rep.  726;  McCall  t.  California,  136  U. 
S.  104,  34  L.  ed.  391,  3  Inters.  Cool  Rep. 
181,  10  Sup.  Ct  Rep.  881;  Galveston,  H. 
&  S.  A.  R.  Co.  ▼.  Texas,  210  U.  S.  217,  228, 
52  L.  ed.  1031,  1038,  28  Sup.  Ct.  Rep.  638; 
Western  U.  Teleg.  Co.  v.  Kansas,  216  U. 
S.  1,  36,  37,  64  L.  ed.  356,  369,  370,  30 
Sup.  Ct.  Rep.  190;  Pullman  Co.  t.  Kansas, 
216  U.  S.  56,  65,  54  L.  ed.  378,  385,  30  Sup. 
Ct.  Rep.  232;  Meyer  v.  Wells  F.  &  Co.  223 
U.  S.  208,  56  L.  ed.  446,  32  Sup.  Ct.  Rep. 
218;  Baltic  Min.  Co.  t.  Massachusetts,  231 
U.  S.  68,  83,  68  L.  ed.  127,  133,  L.R.A.— , 
— >  34  Sup.  Ct.  Rep.  16.  And,  further,  in 
determining  whether  a  tax  has  such  a  direct 
relation  to  interstate  commerce  as  to  be  an 
exercise  of  power  prohibited  hj  the  com- 
merce clause,  our  decision  must  regard  the 
substance  of  the  exaction, — its  operation 
and  effect  as  enforced, — and  cannot  depend 
ei  upon  the  manner  in  which  the  taxing  scheme 
S  has  been  characterized.  Galveston,  H.  k 
•  S.  A.  R.  Co.*T.  Texas,  210  U.  S.  217,  228, 
52  L.  ed.  1031,  1038,  28  Sup.  Ct.  Rep.  638; 
United  States  Exp.  Co.  v.  Minnesota,  223 
U.  S.  335,  346,  56  L.  ed.  459,  465,  32  Sup. 
Ct.  Rep.  211;  St.  Louis  Southwestern  R.  Co. 
V.  Arkansas,  235  U.  S.  350,  362,  69  L.  ed. 
265,  271,  35  Sup.  Ct.  Rep.  99. 

Examining  the  statute  in  the  present  case, 
we  see  no  reason  to  doubt  the  accuracy  of 
the  description  of  the  tax  by  the  state 
court.  We  take  it  to  be  simply  a  tax  on 
the  privilege  of  being  a  corporation,-~-on 
the  primary  corporate  franchise  granted  by 
the  state.  The  authority  of  the  state  to 
tax  this  privilege,  or  franchise,  has  al- 
ways been  recognized,  and  it  is  well 
settled  that  a  tax  of  this  sort  is  not  neces- 
sarily rendered  invalid  because  it  is  meas- 
ured by  capital  stock  which  in  part  may 
represent  property  not  subject  to  the  state's 
taxing  power.  Thus,  in  Society  for  Savings 
V.  Coite,  6  Wall.  594,  606,  607,  18  L.  ed. 
807,  902,  903,  the  power  to  levy  the  fran- 
chise tax  was  deemed  to  be  "wholly  unaf- 
fected" by  the  fact  that  the  corporation  had 
Invested  in  Federal  securities;  and  in  Home 
Ins.  Co.  ▼.  New  York,  134  U.  S.  594,  699, 
600,  33  L.  ed.  1025,  1029,  1030,  10  Sup.  Ct. 
Rep.  593,  it  was  held  that  a  tax  upon  the 
privilege  of  being  a  corporation  was  not 
rendered  invalid  because  a  portion  of  its 
capital  (the  tax  being  measured  by  divi- 
dends) was  represented  by  United  States 
bonds.  These  cases  were  cited  with  distinct 
approval,  and  the  rule  they  applied  in  dis- 
tinguishing between  the  subject  and  the 
measure  of  the  tax  was  recognized  as  an 
established  one,  in  Flint  v.  Stone  Tracy  Co. 
220  U.  S.  107, 165,  55  L.  ed.  389, 419,  31  Sup. 
Ct.  Rep.  342,  Ann.  Cas.  1912B,  1312.  It  is 
Also  manifest  that  the  state  is  not  debarred 
from  imposing  a  tax  upon  the  granted  privi- 


I  lege  of  being  a  corporation,  because  the 
'  corporation  is  engaged  in  interstate  as  well 
I  as  intrastate  commerce.  Delaware  R.  Tax» 
j  18  Wall.  206,  231,  232,  21  L.  ed.  888,  896; 
State  R.  Tax  Cases,  92  U.  S.  575,  603,  23 
L.  ed.  663,  669;  PhiUdelphia  ft  S.  Mail  S. 
S.  Co.  V.  Pennsylvania,  122  U.  S.  326,  336, 
344,  30  L.  ed.  1200,  1201,  1204,  1  Inters. 
Com.  Rep.  308,  7  Sup.  Ct  Rep.  1118;  Ash- 
ley V.  Ryan,  153  U.  S.  436,  38  L.  ed.  773, 
4  Inters.  Com.  Rep.  664,  14  Sup.  Ct.  Rep. 
865;  New  York  ex  rel.  Cornell  S.  B.  Co.  v. 
Sohmer,  235  U.  S.  649,  659,  560,  59  L.  ed. 
356,  369,  360,  36  Sup.  Ct.  Rep.  162.  And, 
agreeably  to  the  principle  above  menti(med, 
it  has  never  been,  and  cannot  be,  maintained^ 
that  an  annual  tax  upon  this  privilege  isg 
in  itself,  and  in  all  cases,  repugnant«to  the* 
Federal  power  merely  because  it  is  meas- 
ured by  authorized  or  paid-up  capital  stock. 
The  selected  measure  may  appear  to  be  sim- 
ply a  matter  of  convenience  in  computation, 
and  may  furnish  no  basis  whatever  for  the 
conclusion  that  the  effort  is  made  to  reach 
subjects  withdrawn  from  the  taxing  au- 
thority. We  have  recently  had  occasion 
(Baltic  Min.  Co.  v.  Massachusetts,  231  U. 
S.  68,  83,  58  L.  ed.  127,  133,  L.ILA.— »  — ^ 
34  Sup.  Ct.  Rep.  15)  to  emphasize  the  neces- 
sary caution  that  "every  case  involving  the 
validity  of  a  tax  must  be  decided  upon  its 
own  facts;"  and  if  the  tax  purports  to  be 
laid  upon  a  subject  within  the  taxing  power 
of  the  state,  it  is  not  to  be  condemned  by 
the  application  of  any  artificial  rule,  but 
only  where  the  conclusion  is  required  that 
its  necessary  operation  and  effect  is  to  make 
it  a  prohibited  exaction. 

In  Philadelphia  &  S.  Mail  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  336,  344,  30  L. 
ed.  1200,  1201,  1204,  1  Inters.  Com.  Rep. 
368,  7  Sup.  Ct.  Rep.  1118,  the  state  had 
laid  "a  tax  of  A  of  1  per  centum  upon  the 
gross  receipts  of  said  company  for  tolls  and 
transportation."  As  the  court  said:  "The 
tax  was  levied  directly  upon  the  receipts 
derived  by  the  company  from  its  fares  and 
freights  for  the  transportation  of  persons 
and  goods  between  different  states,  and  be- 
tween the  states  and  foreign  countries,  and 
from  the  charter  of  its  vessels  which  was 
for  the  same  purpose."  It  was  necessarily 
concluded  that  the  tax  was  imposed  upon 
interstate  commerce.  In  Galveston,  H.  k  S. 
A.  R.  Co.  V.  Texas,  210  U.  S.  217,  228,  52 
L.  ed.  1031,  1038,  28  Sup.  Ct.  Rep.  638,  the 
tax  upon  the  railroad  company  was  "equal 
to  1  per  centum  of  its  gross  receipts."  The 
court  held  that  this  was  "merely  an  effort 
to  reach  the  gross  receipts,  not  even  dis- 
guised by  the  name  of  an  occupation  tax, 
and  in  no  vray  helped  by  the  words  'equal 
to."*  By  the  statute  which  was  under  re- 
view in  Wecftern  U.  Teleg.  Co.  T.  " 
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216  U.  S.  1,  36,  37,  64  L.  ed.  356,  369,  370, 
80  Sup.  Ct.  Rep.  190,— as  was  said  in  Flint 
V.  Stone  Tracy  Co.  supra,  summarizing  that 
case, — the  state  "undertook  to  levy  a  graded 
charter   fee  upon  the  entire  capital   stock 
^of  one  hundred  millions  of  dollars  on  the 
H  Western  Union  Telegraph  Company,  a  for- 
•  eign  corporation,  and  engaged  ia^ commerce 
among  the  states,  as  a  condition  of  doing 
local  business  within  the  state  of  Kansas. 
This  court  held,  looking  through  forms  and 
reaching  the  substance  of  the  thing,  that 
the  tax  thus  imposed  was  in  reality  a  tax 
upon  the  right  to  do  interstate  business 
within  the  state,  and  an  undertaking  to  tax 
property  beyond  the  limits  of  the  state; 
that  whatever  the  declared  purpose,  when 
reasonably  Interpreted,  the  necessary  opera- 
tion and  effect  of  the  act  in  question  was 
to  burden  interstate  commerce  and  to  tax 
property    beyond    the    jurisdiction    of    the 
state,  and  it  was  therefore  invalid."     To 
the  same  effect  were  Pullman  Co.  v.  Kan- 
sas, 216  U.  S.  66,  66,  54  L.  ed.  378,  385, 
80  Sup.  Ct.  Rep.  232,  and  Ludwig  v.  West- 
em  U.  Teleg.  Co.  216  U.  S.  146,  54  L.  ed. 
423,  30  Sup.  Ct.  Rep.  280.    The  act  before 
the  court  in  Meyer  v.  Wells  F.  &  Co.  223 
XJ.  S.  298,  56  L.  ed.  445,  32  Sup.  Ct.  Rep. 
218,  which  provided  for  what  was  called  a 
^gross  revenue  tax,"  was  deemed  to  be  "so 
similar  to  the  Texas  statute  held  bad"  in 
the  case  of  Galveston,  H.  &  S.  A.  R.  Co.  ▼. 
Texas,  as  to  deserve  a  similar  condemna- 
tion.   On  the  other  hand,  in  United  States 
Exp.  Co.  V.  Minnesota,  223  U.  S.  335,  346, 
56  L.  ed.  459,  465,  32  Sup.  Ct.  Rep.  211, 
it  appeared  that  the  reference  to  gross  re- 
ceipts was  only  intended  fairly  to  measure 
a  tax  upon   a   subject  within  the  taxing 
power  of  the  state,  and  the  tax  was  sus- 
tained.   And,  in  the  case  of  Baltic  Min.  Co. 
V.  Massachusetts,  supra,  where  a  tax  on 
foreign  corporations  was  measured  by  the 
authorized  capital  stock  and  was  limited  to 
$2,000,  the  court  also  reached  the  conclu- 
sion "that  the  authorized  capital  is  only 
used  as  the  measure  of  a  tax,  in  itself  law- 
ful, without  the  necessary  effect  of  burden- 
ing interstate  commerce,"  and  that  hence 
the  l^slation  was  within  the  authority  of 
the  state.     It  is  true  that  in  that  case  it 
was  pointed  out  that  the  taxing  act  did 
not  apply  to  corporations  engaged  in  rail- 
road, telegraph,  etc.,  business,  or  to  those 
corporations  whose   business   is   interstate 
commerce;  but  it  was  also  distinctly  stated 
that  the  products  of  the  corporations  be- 
^fore  the  court  were  "sold  and  shipped  in 
g  interstate  commerce,"  and  that  to  that  ex- 
•  tent  they  were  "engage^  in  the  business  of 
carrying  on  interstate  commerce,"  and  were 
"entitled  to  the  protection  of  the  Federal 


Constitution  against  laws  burdening  com- 
merce of  that  character."  It  was  because 
the  tax,  although  measured  by  authorized 
capital  stock,  could  not,  in  view  of  its 
limitations,  be  regarded  as  imposing  a  di- 
rect burden  upon  interstate  commerce,  that 
the  tax  was  upheld.    231  U.  S.  pp.  86,  87. 

In  the  present  ease,  the  tax  is  not  laid 
upon  transactions  in  interstate  commerce, 
or  upon  receipts  from  interstate  commerce, 
either  separately  or  intermingled  with  other 
receipts.  It  does  not  fluctuate  with  the 
volume  of  interstate  business.  It  is  not 
a  tax  imposed  for  the  privilege  of  doing 
an  interstate  business.  It  is  a  franchise 
tax, — on  the  privilege  granted  by  the  state 
of  being  a  corporation, — and  while  it  is 
graduated  according  to  the  amount  of  paid- 
up  capital  stock,  the  maximum  charge  is 
$2,500  in  the  case  of  all  corporations  hav* 
ing  a  paid-up  capital  of  $5,000,000  or  more. 
This  is  the  amount  imposed  in  the  present 
case,  where  the  corporation  has  a  capital  of 
$31,660,000.  We  find  no  ground  for  saying 
that  a  tax  of  this  character,  thus  limited, 
is  in  any  sense  a  tax  imposed  upon  inter- 
state commerce. 

For  similar  reasons,  the  contention  can- 
not  be  sustained  that  the  tax  was  one  on 
property  beyond  the  jurisdiction  of  the 
state.  Undoubtedly,  a  tax  may  be  in  form 
a  privilege  tax  and  yet,  in  substance,  may 
be  a  tax  on  property.  But  the  present  tax 
cannot  be  regarded  as  a  property  tax  at  alL 

Judgment  affirmed. 


(240  U.  8.  236) 
JAMES  W.  LUSK,  William  C.  Nixon,  and 
William  B.  Biddle,  Receivers  of  the  Rail- 
roads and  Property  of  St.  Louis  k  San 
Francisco  Railroad  Company,  Plffs.  in 
Err., 

V. 

J.  T.  BOTKIN,  Secretary  of  State  of  the 
State  of  Kansas. 

OouBTs  «=»90— Taxation  «=»20»E}qual 
Protection  op  Laws— Pbivileob  Tax  on 
Foreign  Corporation. 

A  decision  upholding  the  validity  of 
the  annual  tax  imposed  by  Kan.  Laws 
1913,  chap.  135,  upon  a  foreign  railway 
company  doing  business  in  Kansas,  meas- 
ured by  that  proportion  of  its  capital  stock 
which  is  devoted  to  its  Kansas  business, 
must  be  afllrmed  by  the  Federal  Supreme 
Court,  where  that  court  had  upheld  the 
validity  of  the  tax  imposed  by  the  same 
statute  upon  domestic  corporations,  and 
the  sole  basis  of  the  attack  upon  the  stat- 
ute as  applied  to  foreign  corporations  is 
the  asserted  discrimination  against  tueh 
corporations,  resulting  from  the  supposed 
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invalidity  of  tbe  tax  on  domestic  corpora- 
tiona. 

[Bd.  Note.— For  other  casee,  gee  Courts,  Cent 
Dig.  S9  818-321,  861;  Dec  Dig.  «s»90;  Taxa- 
tion. Cent.  Dig.  SS  61-54:    Deo.  DiR.  «s»aO.] 

[No,  461.] 

Submitted  January  7,  1016.     Decided  Feb- 
ruary 21,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Shawnee  County,  in  that  state, 
in  favor  of  defendant  in  a  suit  by  a  foreign 
oorporation  to  recover  a  privilege  tax  paid 
1^  it.    Affirmed. 

See  same  case  below,  06  Kan.  271,  147 
Pac  704. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  R.  Vermilion  and  W.  F. 
Bvana  for  plaintiffs  in  error. 

Messrs.  James  P.  Coleman,  W.  P. 
Montgomery,  John  K  Hunt,  and  Mr.  S.  M. 
Brewster,  Attorney  General  of  Kansas,  for 
defendant  in  error. 

Mr.  Paul  e:»  Walker,  as  amicus  curin, 
on  behalf  of  the  Chicago,  Bock  Island,  ft 
^Paoifie  Railway  Company. 


?. 


Mr.  Justice  Hnghee  delivered  the  opin- 
ion of  the  court: 

The  plaintiffs  in  error,  the  receivers  of  a 
railroad  corporation  organized  under  the 
laws  of  the  state  of  Missouri,  brought  this 
aotion  to  recover  the  sum  of  $2,600,  all^^ 
to  have  been  paid  under  protest  to  tiie  secre- 
tary of  state  of  the  state  of  Kansas  as  a 
tax  upon  foreign  corporations  imposed  by 
chapter  136  of  the  Laws  of  1013.  A  general 
demurrer  to  the  petition  was  sustained, 
and,  as  the  plaintiff  declined  to  plead 
further.  Judgment  was  rendered  in  favor  of 
the  defendant.  This  judgment  was  affirmed 
by  the  supreme  court  of  the  state.  06  Kan. 
271,  147  Pac.  704. 

The  act  above  mentioned  (9  2)  requires 
*Snrery  foreign  corporation,  for  profit,  now 
or  hereafter  doing  business  in  this  state, 
and  owning  or  using  a  part  or  all 
of  its  capital  in  this  state,  and  sub- 
ject to  compliance  with  the  laws  re- 
lating to  the  admission  of  foreign  corpora- 
tions to  do  business  in  Ejinsas"  to  make 
annual  report,  setting  forth  certain  facts,  to 
the  secretary  of  state.  It  is  further  provid- 
ed that  "upon  the  filing  of  such  report  the 
secretary  of  state,  from  the  facts  thus  re- 
ported and  any  other  facts  coming  to  his 
knowledge  bearing  upon  the  question,  shall 
determine  the  proportion  of  tlie  issued 
capital  stock  of  the  company  represented  by 
its  property  and  business  in  Kansas,  and 
shall  charge  and  collect  from  such  company, 
in  addition  to  the  initial  fees,  for  the  privi- 


ledge  of  exercising  its  franchise  in  Kansas, 
an  annual  fee  upon  that  proportion  of  such 
foreign  corporation's  issued  capital  stock 
as  is  devoted  to  its  Kansas  business."  The 
amount  of  the  fee  is  graduated  according 
to  the  amount  of  the  issued  capital  stock 
"used  in  Kansas."  The  minimum  annual 
fee  is  $10,  when  the  issued  capital  stock  so 
used  does  not  exceed  $10,000;  and  the  maxi- 
mum annual  fee  is  $2,600,  when  the  issued^ 
capital  stock  so  used  exceeds  $6,000,000.  JJ 
*  Construing  these  provisions  of  the  act^* 
and  answering  the  objection  that,  as  to  a 
railroad  company,  and  other  foreign  corpora- 
tions, doing  both  a  local  and  interstate  busi- 
ness, the  act  was  invalid  because  it  under- 
took to  regulate  interstate  commerce,  the 
supreme  court  of  Kansas  said  in  State  ex 
rel.  Dawson  v.  Sessions,  06  Kan.  272,  276, 
147  Pac  780: 

"The  requirements  of  the  statute  are  im- 
posed on  such  foreign  corporations  doing 
business  in  this  state  as  are  'subject  to  com- 
pliance with  the  laws  relating  to  the  ad- 
mission of  foreign  corporations  to  do  busi- 
ness in  Kansas.'  (8  2.)  Corporations  whieh 
are  engaged  solely  in  interstate  commeroe 
are  therefore  wholly  exempt  from  all  its 
provisions,  and  those  which  do  both  an 
interstate  and  an  intrastate  business  are 
exempt  so  far  as  concerns  the  former. 
The  phrases  that  proportion  of  such  foreign 
corporation's  issued  capital  stock  as  is  de- 
voted to  its  Kansas  business'  (9  2),  and  the 
issued  capital  stock  used  in  Kansas,'  refer 
to  the  amount  of  capital  invested  in  doing  a 
purely  local  business.  The  total  capital  of 
the  company  is  involved  only  as  a  basis  for 
arriving  at  a  reasonable  estimate  of  the 
capital  devoted  to  transportation  originat- 
ing and  ending  in  Kansas." 

In  the  instant  case,  the  objections  to  the 
tax  upon  the  foreign  corporation  rest  en- 
tirely upon  the  asserted  invalidity  of  the 
tax  imposed  by  the  same  statute  upon  do- 
mestic corporations;  it  is  insisted  that  the 
foreign  corporation  had  complied  with 
statutory  conditions  entitling  it  to  be  treat- 
ed not  less  favorably,  and  that,  if  the  tax 
laid  by  the  statute  upon  domestic  corpora- 
tions is  invalid,  the  tax  laid  upon  tiie 
foreign  corporation  cannot  be  sustained. 
Apparently,  no  other  contention  was  pre- 
sented to  the  supreme  court  of  the  state  (96 
Kan.  271).  And,  accordingly,  in  the  brief 
of  the  plaintiffs  in  error  in  this  court,  the 
questions  involved  are  stated  to  be:  (a) 
that  the  act  under  which  the  tax  was  de-^ 
manded  is  unconstitutional  because  "whenS 
applied  to  railroad  *  companies  organized* 
under  the  laws  of  the  state  of  Kansas," 
owning  lines  extending  into  other  states,  the 
act  places  a  burden  upon  interstate  com- 
merce and  undertakes  to  tax  property  out- 
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side  tbe  state;  (b)  that  tbe  act  seeks  "to 
place  a  tax  upon  the  entire  capital  stock  of 
domestic  corporations  owning  and  operating 
railroads  in  Kansas  and  other  states,"  that 
it  thereby  attempts  to  tax  property  outside 
the  state,  in  contravention  of  the  14th 
Amendment,  and  that  it  "is  therefore  void 
as  to  domestic  corporations;"  and  (c)  that 
the  compliance  by  the  Missouri  corporation 
(of  which  the  plaintiffs  in  error  are  re- 
oeivers)  with  the  terms  of  chapter  186  of 
the  Laws  of  1887,  of  Kansas,  ''constituted 
a  contract  between  the  railroad  company 
and  the  state,  by  which  the  state  bound 
itself  not  to  subject  the  railroad  company  or 
the  plaintiffs  in  error  to  any  greater  liabili- 
ties than  those  imposed  upon  railroad  corpo- 
rations organized  under  the  laws  of  Kansas, 
and  conferred  upon  such  foreign  corpora- 
tion complying  with  said  act  'all  the  rights, 
privileges,  and  franchises'  of  Kansas  rail- 
road corporations;"  and  that  it  follows 
that,  if  the  tax  act  is  unconstitutional  as 
to  domestic  corporations,  the  imposition  of 
the  tax  in  question  upon  the  Missouri 
corporation  "would  violate  the  obligations 
of  the  contract"  and  would  deny  to  it  "the 
equal  protection  of  the  laws." 

In  the  case  of  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  V.  Botkin,  decided  this  day  [240  U.  S. 
227,  60  L.  ed.  — ^,86  Sup.  Gt  Rep.  261],  we 
have  considered  the  arguments  against  the 
tax  imposed  by  the  statute  upon  domestic 
corporations,  and  we  have  found  the  objec- 
tions to  be  untenable.  Thus,  the  sole  basis 
for  the  attack  made  by  the  plaintiffs  in  er- 
ror upon  the  statute  fails,  and  the  judg- 
ment must  be  aflfirmed. 

judgment  affirmed. 


(MO  U.  8.  1S4> 

GEORGE  D.  ROGERS,  A.  L.  Goetsman,  and 
F.  E.  Crandall,  Representing  Themselves 
and  Others  Similarly  Situated,  Plffs.  in 
Err., 

T. 

COUNTY  OF  HENNEPIN  et  al. 

OotTBTB  ^s»894— Ebbob  to  Stats  Ooubt  — 
Fedbbal  Question— Decision  on  Non- 
Fbdbbal  Gbound. 

1.  A  decision  of  the  highest  court  of  a 
state  affirming  a  decree  below  which  dis- 
missed a  suit  to  cancel  certain  tax  assess- 
ments, and  to  enjoin  the  collection  of  the 
tax,  cannot  be  said  to  rest  upon  a  ground 
independent  of  the  Federal  questions  raised 
with  respect  to  the  validity  of  the  tax, 
where  the  sole  reason  assigned  by  the  court 
for  its  decision  was  the  controlling  effect 
of  its  prior  decision  in  an  action  by  the 
state  to  recover  the  tax  in  which  some, 
though  not  all,  of  the  same  objections  as 
to  the  validity  of  the  tax  under  the  Federal 
Constitution  were  raised  and  overruled. 

[Bd.  Note.— For  other  cases,  see  Courts*  Cent. 
Big.  ii  1049-1077;    Doc.  Dig.  <S5>394.] 


Taxation  ^=»67— Intangible  Pbofebtt— 
Membebship  in  Chambbb  or  Gommebob. 

2.  Memberships  in  an  incorporated 
chamber  of  commerce  which  has  no  capital 
stock  and  transacts  no  business  for  profit, 
merely  fumii^ing  buildings  and  equipment 
for  its  members,  who,  under  its  rules,  trans- 
act business  upon  the  trading  floor,  which 
is  in  fact  a  grain  exchange,  are  property 
and  taxable  as  such. 

[Bd.  Note.— For  othSr  esses,  see  Taxation.  Gent 
Dig.  fiS  152,  163.  164,  166;    Deo.  Dig.  «5»67.] 

GouBTs  ^=:»3&4— Ebbob  to  State  Goubt  » 
Scope  of  Review— Locai.  Law. 

3.  The  question  whether  memberships 
in  a  chamber  of  commerce  are  in  fact  tax- 
able under  the  statutes  of  a  state  is  a 
matter  of  local  law  with  which  the  Federal 
Supreme  Gourt,  on  writ  of  error  to  a  state 
court,  is  not  concerned. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  H  1049-lon;    Dec.  Dig.  «s»8S4.) 

Constitutional  Law  «s»284— Dub  Pbo- 
GEfls  OF  Law— Taxes. 

4.  The  assessment  for  taxation  of  mem- 
berships in  a  chamber  of  conunerce  under 
the  head  of  "moneys  and  credits"  is  an 
administrative  matter  which  does  not  touch 
the  fundamentals  contemplated  bv  the  14th 
Amendment  to  the  Federal  Constitution. 

[Bd.  Note.— For  other  cases,  see  Constltutloxkal 
Law,  Cent.  Dig.  ||  898-8M ;    Dec  Dig.  «=s>284.] 

Taxation  «=»47— Double  Taxation. 

5.  State  taxation  of  memberships  in 
an  incorporated  chamber  of  commerce  is 
not  repugnant  to  the  Federal  Constitution 
as  double  taxation  because  the  property  of 
the  corporation  has  been  fully  taxed,  since 
such  memberships  are  property,  distinct 
from  the  assets  of  the  corporation. 

[Ed.  Noto.— For  other  cases,  see  Taxation,  Cent. 
Dig.  IS  104-114;    Dec  Dig.  ^3>47.] 

Taxation  ^=s>98— Situs  — Membebship  in 

GhaMBEB   of   COMMEBCE. 

6.  A  state  ma^  fix  the  situs  for  taxa- 
tion of  memberships  in  an  incorporated 
chamber  of  commerce,  furnishing  the  build- 
ings and  equipment  for  a  grain  exchahge, 
at  the  place  in  the  state  at  which  the  ex- 
change is  located,  whether  such  memberships 
be  held  by  residents  or  nonresidents. 

[Ed.  Note.~For  other  cases,  see  Taxation,  Cent. 
Dfg.  S6  196-198.  200;    Dec.  Dig.  ^=»88.] 

Constitutional  Law   ^=»229  —  E^qual 
Pbotection  of  Laws— Taxes. 

7.  The  taxation  of  memberships  in  an 
incorporated  chamber  of  commerce  does 
not  deny  the  members  the  equal  protecticm 
of  the  laws  guaranteed  by  U.  S.  Const.,  14th 
Amend.,  because  of  the  exemption  from 
taxation  of  such  organizations  as  the  as- 
sociated press,  lodges,  fraternal  orders, 
churches,  etc. 

[Bd.  Note.— For  other  cases,  see  ConstltntloDal 
Law,  Cent.  Dig.  8  685 ;    Dec.  Dig.  ^==>229.} 


[No.  104.] 

Argued  December  6,  1915.    Decided  Febru- 
ary 21,  191«. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  for  the  Countj  of  Hennepin,  in  that 
state,  in  favor  of  defendants  in  a  suit  to 
cancel  certain  tax  assessments  and  to  re- 
strain the  collection  of  the  taxes.    Affirmed. 

See  same  case  below,  124  Minn.  539,  145 
N.  W.  112. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  V.  Mercer  for  plaintiffs  in  er- 
ror. 

Mr.  liyndon  A.  Smith,  Attorney  Gen- 
eral of  Minnesota,  and  Messrs.  William  J. 
SteYenson  and  John  M.  Rees  for  defend- 
^ants  in  error. 

H 

*  *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  to  cancel  certain 
assessments  for  the  year  1912,  and  to  re- 
strain the  collection  of  taxes  imposed  ac- 
cordingly upon  the  plaintiffs  and  others  in 
like  case  with  respect  to  their  memberships 
in  the  Chamber  of  Commerce  of  the  city  of 
Minneapolis.  There  were  three  groups  al- 
leged to  be  represented  by  the  respective 
plaintiffs:  One,  of  members  residing  in 
Minneapolis;  another,  of  those  residing 
within  the  state,  but  outside  that  city;  and 
a  third,  of  citizens  and  residents  of  other 
states.  The  complaint,  among  other  things, 
averred  in  substance  that  the  Chamber  of 
Commerce  was  incorporated  under  the  laws 
of  Minnesota;  that  it  had  no  capital  stock 
and  transacted  no  business  for  profit;  that 
it  furnished  buildings  and  equipment  for 
its  members,  who,  under  its  rules,  transact- 
ed business  with  each  other  (for  themselves 
and  their  customers)  upon  the  trading  floor 
which  was  in  fact  a  grain  exchange;  that 
the  property  of  the  corporation  had  been 
9 fully  taxed;  that  the  memberships,  in  case 
JJ  of  winding  up,  would  have  actually  no  value 

*  ahove  the  assets  so  taxed;  that  it  had  been 
the  practical  construction  of  the  tax  laws  of 
the  state  that  such  memberships  were  not 
taxable;  that  the  assessments  in  question 
had  been  laid  under  the  head  of  "Moneys 
and  Credits,"  and  that  they  were  excessive; 
that  memberships  in  other  associations  were 
not  taxed  "although  standing  in  a  similar 
position;"  that  the  members  of  the  Chamber 
of  Commerce  were  '*unlawfully  and  prejudi- 
cially" discriminated  against  "by  unequally 
assessing  them,"  and  that  their  property  was 
taken  "without  due  process  of  law,  contrary 
to  the  state  and  Federal  Constitutions;"  that, 
unless  restrained,  the  attempt  to  enforce  the 
tax  would  result  in  a  multiplicity  of  suits; 
that  in  the  case  of  members  residing  outside 
of  the  city  of  Minneapolis,  the  certificates 
of  membership  were  "kept  at  their  re- 
spective residences"  and  such  members  did 


not  "operate"  upon  the  exchange  personal- 
ly except  "at  rare  intervals,"  and  that  their 
use  of  such  memberships  was  practical^ 
limited  to  benefits  obtained  "from  having 
other  members  buy  or  sell  grain  for  them  as 
commission  merchants"  at  one  half  the 
"regular  commission"  by  reason  of  "a 
privil^e  extended  to  the  members  under  the 
rules." 

The  defendants  demurred  to  the  complaint 
upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  trial  court  denied  a  motion  for  tempo- 
rary injunction  and  sustained  the  demurrer, 
and  thereupon  judgment  was  entered  in 
favor  of  the  defendants.  The  plaintiffs  ap- 
pealed to  the  supreme  court  of  the  state,  as- 
signing as  error  the  holding  of  the  trial 
court  that  the  assessments  "did  not  deny 
to  the  several  members  in  the  respective 
classes  the  equal  protection  of  the  laws"  and 
did  not  constitute  a  taking  of  property 
"without  due  process  of  law  and  without 
compensation,"  contrary  to  the  Federal 
Constitution.  The  latter  objection  was 
stated  in  various  forms,  specific  complaint^ 
being  made  of  the  assessment  of  those  mem-JJ 
hers  who  were  said  to  be  outside  the* juris-* 
diction  of  the  taxing  officers.  Another  ap- 
peal was  then  pending  in  the  same  court  in 
the  case  of  State  v.  McPhail,  124  Minn.  398, 
60  L.R.A.(N.S.)  255,  146  N.  W.  108,  Ann. 
Cas.  1915C,  538,  relating  to  the  taxation  of 
memberships  in  the  Board  of  Trade  of  Du- 
luth,  and,  by  stipulation,  the  appeals  were 
heard  together.  In  the  Duluth  Case,  the 
supreme  court  held  that  the  membership 
was  taxable  under  the  stautes  of  the  state^ 
and,  further,  sustained  the  tax  there  laid 
as  against  contentions  under  the  due  process 
and  equal  protection  clauses  of  the  14th 
Amendment.  The  court  said:  "We  do  not 
sustain  the  claims  that  the  taxation  of 
memberships  in  a  board  of  trade  or  stock 
exchange  would  violate  provisions  of  the 
Federal  or  state  Constitution.  •  •  .  We 
see  no  improper  classification  here,  nor  any 
lack  of  equality  or  uniformity.  Nor  would  it 
be  double  taxation.  The  members  of  the 
board  are  not  required  to  pay  taxes  on  the 
physical  and  tangible  property  of  the  board, 
nor  does  the  board  pay  taxes  upon  the  in- 
tangible rights  whidi  constitute  the  vahie 
of  a  membership.  And  we  hold  that  pro- 
ceedings to  tax  such  a  membership  do  not 
deprive  the  member  of  his  property  without 
due  process  of  law,  take  property  for  public 
use  without  just  compensation,  or  deny  such 
member  the  equal  protection  of  the  laws,  in 
violation  of  familiar  provisions  of  the  Fed- 
eral Constitution  and  Amendments."  State 
V.  McPhail,  supra. 

At  the  same  time,   the   decision   in   the 
instant  case  was  rendered  with  an  opinion 
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per  ouriam  in  which,  after  a  summary  state- 
ment of  the  nature  of  the  case,  the  court 
ruled  as  follows:  'The  case  was  submitted 
on  briefs  in  this  court  with  State  ▼.  Mc- 
Phail.  The  decision  in  that  case,  filed  here- 
with, controls  this.  Judgment  affirmed." 
124  Minn.  639,  146  N.  W.  112.  And  this 
writ  of  error  has  been  sued  out. 

The  defendants  in  error  insist  that  the  de- 
cision of  the  state  court  involved  no  Federal 
QQ question;  that  the  suit  was  for  injunction 
Jgand  that  the  plaintiffs  had  an  adequate 
•  remedy  at  law.  They  invoke  the  familiar 
rule  that  when  the  decision  of  the  state 
court  rests  upon  an  independent  or  non- 
Federal  ground,  adequate  to  support  it,  this 
court  has  no  jurisdiction.  Hammond  ▼. 
Johnston,  142  U.  S.  73,  78,  36  L.  ed.  941, 
942,  12  Sup.  Ct.  Rep.  141;  Qaar,  S.  &  Co.  ▼. 
Shannon,  223  U.  S.  468,  470,  66  L.  ed.  610, 
612,  32  Sup.  Ct.  Rep.  236.  But  the  state 
court,  which  alone  determines  local  ques- 
tions of  procedure,  did  not  deny  relief  be- 
cause an  injunction  was  sought  or  because 
it  was  considered  that  under  the  state  law 
another  remedy  was  appropriate.  It  said 
nothing  whatever  as  to  the  form  of  remedy, 
or  as  to  the  right  to  proceed  in  equity,  but 
considered  and  decided  the  case  on  the 
merits,  including  the  Federal  questions. 
No  other  conclusion  can  be  drawn  from  the 
fact  that  the  sole  reason  for  the  decision  is 
found  in  the  reference  to  State  ▼.  McPhail 
as  authority, — a  case  in  which  no  pro- 
cedural question  was  involved.  There,  the 
action  was  brought  by  the  state  itself  to 
recover  the  tax,  and  the  decision  was  direct- 
ly and  exclusively  upon  the  validity  of  the 
tax,  it  being  sustained  first,  as  one  author- 
ized by  the  state  law,  and,  then,  as  not  re- 
pugnant to  the  Federal  Constitution.  The 
fact  that  there  were  some  objections  to  the 
constitutional  validity  of  the  tax  in  the 
present  case  that  were  not  urged  in  the 
HcPhail  Case  does  not  affect  the  matter. 
They  were  all  grounds  for  the  contention 
that  the  tax  denied  the  equal  protection  of 
the  laws  and  took  property  without  due 
process  of  law.  That  was  the  ultimate  con- 
tention which  was  overruled  with  respect  to 
the  tax  in  the  McPhail  Case,  and  the  al- 
lusion to  that  decision  as  "controlling" 
plainly  meant  that  the  court  thought  that 
mil  the  reasons  urged  for  a  different  view 
were  without  merit,  and  that  the  present 
tax  did  not  violate  the  14th  Amendment. 
It  is  well  settled  that  where  the  state  court 
does  not  decide  against  the  plaintiff  in  er- 
ror upon  an  independent  state  ground,  but, 
deemed  the  Federal  question  to  be  before  it, 
^  actually  entertains  it  and  decides  it  adverse- 
JS  ly  to  the  Federal  right  asserted,  this  court 
*  has^Jurisdiction  to  review  the  judgment,  as- 
suming it  to  be  a  final  Judgment,  as  It  is 


here.  Hancock  Nat.  Bank  v.  Famum,  17(1 
U.  S.  640,  642,  44  L.  ed.  619,  620,  20  Sup.  Ct 
Rep.  606;  San  Jose  Land  ft  Water  Co.  ▼. 
San  Jose  Ranch  Co.  189  U.  S.  177»  179,  180, 
47  L.  ed.  766,  766,  768,  23  Sup.  Ct.  Rep.  487; 
American  Exp.  Co.  v.  MuUins,  212  U.  S.  311, 
313,  63  L.  ed.  525,  526,  29  Sup.  Ct.  Rep.  381, 
36  Ann.  Cas.  636;  Atchison,  T.  ft  S.  F.  R. 
Co.  V.  Sowers,  213  U.  S.  56,  63,  53  L.  ed. 
696,  608,  29  Sup.  Ct.  Rep.  307;  Miedreich 
V.  Lauenstein,  232  U.  S.  236,  243,  68  L.  ed. 
684,  689,  34  Sup.  Ct  Rep.  309;  North  Caro- 
lina R.  Co.  V.  Zachary,  232  U.  S.  248,  267, 
68  L.  ed.  691,  696,  34  Sup.  Ct.  Rep.  305,  9 
N.  C.  C.  A.  109,  Ann.  Cas.  1914C,  169;  Carl- 
son V.  Washington,  234  U.  S.  103,  106,  68 
L.  ed.  1237,  1238,  84  Sup.  Ct  Rep.  717: 
Mallinckrodt  Chemical  Works  v.  Missouri, 
238  U.  S.  41,  49,  69  L.  ed.  1192,  1196,  36 
Sup.  Ct.  Rep.  671. 

It  is  not  to  be  doubted — ^giving  full  effect 
to  all  the  allegations  of  the  complaint — 
that  the  memberships,  despite  the  restric- 
tions of  the  rules,  were  property.  See  Hyde 
V.  Woods,  94  U.  S.  623,  626,  24  L.  ed.  264, 
266;  Sparhawk  ▼.  Yerkes,  142  U.  S.  1,  12, 
36  L.  ed.  916,  917,  12  Sup.  Ct.  Rep.  104; 
Page  V.  Edmunds,  187  U.  S.  696,  604,  47  L. 
ed.  318,  322,  23  Sup.  Ct  Rep.  200.  As  was 
said  by  the  supreme  court  of  the  state  with 
respect  to  memberships  deemed  to  be  essen- 
tially similar:  "A  membership  has  a  use 
value  and  a  buying  and  selling  or  market 
value.  It  is  bought  and  sold.  .  .  .  lliere 
is  a  lien  upon  it  for  balances  due  membera 
...  It  passes  by  will  or  descent  and  by 
insolvency  or  bankruptcy.  .  .  .  It  is  true 
that  there  are  certain  restrictions  in  the 
ownership  and  use  of  a  membership.  These 
may  increase  or  decrease  its  value,  probably 
in  the  case  of  a  board  of  trade  membership 
greatly  enhance  it  They  do  not  prevent  its 
being  property.**  124  Minn.  p.  401.  Of 
course,  there  is  nothing  in  the  Federal  Con- 
stitution which  prevents  the  memberships 
here  involved  from  being  taxed,  and  the 
question  whether  they  were  in  fact  taxable 
under  the  statutes  of  the  state  was  a  matter 
of  local  law  with  which  we  are  not  con- 
cerned. It  was  the  province  of  the  state 
court  to  determine  what  the  terms  of  the 
taxing  statute  authorized,  and  it  is  for  this 
court  to  say  whether,  in  view  of  the  opera- 
tion of  the  statute,  as  thus  defined,  it  over- 
rides the  Federal  right  which  is  claimed. 
Clement  Nat  Bank  v.  Vermont,  231  U.  S. 
130, 134,  68  L.  ed.  163,  166,  34  Sup.  Ct  Rep. 
31.  It  is  insisted  that  there  was  no  legis-S 
lativt*authority  for  an  official  listing  of  this? 
kind  of  property,  or  for  an  official  estimate 
of  its  value,  and  hence  that  there  is  no  valid 
taxing  scheme.  But  it  is  manifest  that  the 
state  court  in  holding  the  memberships  to 
be  embraced  within  the  description  of  prop- 
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erty  subject  to  taxation  under  the  statutes, 
also  held  that  the  statutory  scheme,  in- 
eluding  the  provision  lor  listing  and  for 
official  valuation,  did  apply  to  these  mem- 
berships. See  124  Minn.  pp.  404-406. 
Complaint  is  mode  that  in  the  present  case 
the  memberships  were  ajssessed  under  the 
head  of  ''Moneys  and  Credits."  But  this 
is  an  administrative  matter  which  does  not 
touch  the  fundamentals  contemplated  by 
the  14th  Amendment.  If  there  was  any 
error  or  irregularity  in  the  particular  ap- 
plication of  the  state  statute  in  the  case 
of  the  assessments  in  question,  it  was  sub- 
ject to  correction  according  to  the  local 
practice;  and  the  argument  that  the  stat- 
ute is  defective  because  there  is  no  legis- 
lative authority  for  listing  and  estimate 
we  think  is  directly  opposed  to  the  con- 
struction placed  upon  the  statute  by  the 
state  court.  It  is  also  apparent  that  there 
is  no  merit  in  the  objection  that  there  was 
a  violation  of  the  Federal  Constitution 
through  what  is  called  double  taxation. 
The  membership,  as  property,  was  distinct 
from  the  assets  of  the  corporation.  Van 
Allen  V.  Assessors  (Churchill  v.  Utica)  3 
WalL  573,  584,  18  L.  ed.  229,  234;  Farring- 
ton  V.  Tennessee,  95  U.  S.  679,  687,  24  L. 
ed.  658,  560;  Davidson  v.  New  Orleans,  96 
U.  S.  97,  106,  24  L.  ed.  616,  620;  Bank  of 
Commerce  v.  Tennessee,  161  U.  S.  134,  146, 
40  L.  ed.  645,  649,  36  Sup.  Ct.  Rep.  456;  and 
see  St.  Louis  Southwestern  R.  Co.  v.  Ar- 
kansas, 235  U.  6.  350,  367,  368,  59  L.  ed. 
265,  273,  274,  35  Sup.  Ct.  Rep.  99.  The 
correct  valuation  of  the  membership,  in 
view  of  all  relevant  facts,  was  a  matter 
for  the  taxing  officials,  and  we  do  not  sit 
to  review  their  judgment.  The  complaint 
makes  no  ease  whatever  of  a  denial  by  the 
statutory  scheme  of  proper  opportunity  for 
the  hearing  of  grievances  where  the  esti- 
mate is  regarded  by  the  members  as  exces- 
sive. See  New  York  ex  rel.  Brooklyn  City  R. 
Co.  V.  New  York  State  Tax  Comrs.  199  U. 
^  S.  48,  51,  52,  50  L.  ed.  79,  84,  86,  25  Sup. 
JJCt  Rep.  713;  Orient  Ins.  Co.  v.  Board  of 
•  Assessors/ 221  U.  S.  358,  360,  55  L.  ed. 
769,  771,  31  Sup.  Ct.  Rep.  554.  On  the  con- 
trary, the  complaint  alleges  that  the  plain- 
tiff duly  appeared  before  the  Board  of  Equal- 
ization of  the  city  of  Minneapolis  and  the 
Minnesota  Tax  Commission,  acting  as  the 
State  Board  of  Equalization,  and  on  behalf 
of  himself  and  other  members  asked  to 
have  the  assessment  canceled,  or,  if  not 
canceled,  to  have  it  reduced  to  what  was 
asserted  to  be  a  fairer  valuation,  and  that 
the  boards  were  each  apparently  inclined 
to  grant  the  application;  but,  as  it  would 
seem,  withheld  acti9n  pending  the  decision 
of  the  courts  as  to  the  taxability  of  the 
memberships.  '  ' 


There  is  the  further  contention  with  re- 
spect to  the  authority  of  the  state  to  tax 
the  memberships  owned  by  citizens  of  oth- 
er states.  It  is  urged  that  the  member- 
ships are  intangible  rights  held  by  the 
member  at  his  domicil.  But  it  sufficiently 
appears  from  the  allegations  that  the  mem- 
berships represented  rights  and  privileges 
which  were  exercised  in  transactions  at  the 
exchange  in  the  city  of  Minneapolis,  and, 
we  are  of  the  opinion,  applying  a  principle 
which  has  had  recognition  with  respect  to 
credits  in  favor  of  nonresidents  arising 
from  business  within  the  state,  and  in  the 
case  of  shares  of  stock  of  domestic  corpora^ 
tions,  that  it  was  competent  for  the  state 
to  fix  the  situs  of  the  memberships  for  the 
purpose  of  taxation,  whether  they  were 
held  by  residents  or  nonresidents,  at  the 
place  within  the  state  where  the  exchange 
was  located.  Tappan  v.  Merchants'  Na;t. 
Bank,  19  Wall.  490,  499,  22  L.  ed.  189,  193; 
New  Orleans  v.  Stempel,  175  U.  S.  309,  319, 
44  L.  ed.  174, 180,  20  Sup.  Ct.  Rep.  110;  State 
Assessors  v.  Comptoir  National  D'Escompte, 
191  U.  8.  388,  403,  48  L.  ed.  232,  238,  24 
Sup.  Ct.  Rep.  109;  Corry  v.  Baltimore,  196 
U.  S.  466,  474,  49  L.  ed.  556,  661,  25  Sap. 
Ct.  Rep.  297;  Metropolitan  L.  Ins.  Co.  t. 
New  Orleans,  205  U.  S.  395,  402,  51  L.  ed. 
853,  856,  27  Sup.  Ct  Rep.  499;  Liverpool 
&  L.  &  G.  Ins.  Co.  V.  Board  of  Assessors, 
221  U.  S.  346,  354,  355,  66  L.  ed.  762,  767, 
768,  L.R.A.1916C,  903,  31  Sup.  Ct.  Rep. 
550;  Hawley  v.  Maiden,  232  U.  S.  1,  12, 
58  L.  ed.  477,  482,  34  Sup.  Ct.  Rep.  201. 

With  respect  to  discrimination,  there  Is 
no  tenable  objection  because  of  the  exemp- 
tion from  taxation  (if  they  were  exempt) 
of  the  various  organizations  to  which  the^ 
plaintiffs  in  error  refer, — such  as  the  **Ai-<J 
sociated  Press,*  lodges,  fraternal  orders,* 
churches,  etc.^  The  description  itself  sug- 
gests manifest  distinctions  which  the  state 
is  entitled  to  observe  in  its  taxing  policy, 
despite  the  general  allegation  that  these  as- 
sociations stand  "in  a  similar  position." 
The  state  has  a  broad  discretion  as  to  tax 
exemptions  (Bell's  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  232,  237,  33  L.  ed.  892, 
895,  10  Sup.  Ct.  Rep.  533),  and  the  aver- 
ments of  the  complaint  are  very  far  from 
showing  any  basis  for  a  charge  of  viola- 
tion of  the  14th  Amendment  by  unwarrant- 
able discrimination.  And,  finally,  with  re- 
spect to  the  argument  that  the  plaintiffs  in 
error  were  denied  due  process  of  law  be- 
cause the  state  court  decided  the  case  upon 
the  authority  of  the  McPhail  Case,  without 
referring  to  the  asserted  distinctions  be- 
tween the  two  cases,  it  is  enough  to  say 
that  the  cause  was  heard  and  determined, 
and,  viewing  the  judgment  as  passing  upon 
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Mil  tlie  Federal  questions  raised,  we  find  no 
•«rror. 

Judgment   affirmed. 

Mr.  Justice  McReynolds  ia  of  opinion 
ihat  the  writ  of  error  should  be  diamissed. 


-(MO  U.  &  »1) 

HAMILTON-BROWN    SHOE    COMPANY, 
Petitioner, 

V. 

WOLF  BROTHERS  k  COMPANY. 
Appeal  and  Erbob  ^=»1027  —  Habiclbss 

fiBBOB^MSASUax    OF    DAMAGES. 

L  In  an  action  baaed  upon  both  infringe- 
ment of  trademark  and  unfair  competition 
in  trade,  the  court  below  overruled  the  claim 
of  trademark,  but  sustained  that  of  unfair 
^x>mpetition  and  adjudged  a  recovery  of  prof- 
its. On  review  at  defendant's  instance,  the 
elaim  of  trademark  was  sustained,  and  it 
appearing  that  the  proofs  and  findings  on 
the  accounting  of  profits  were  applicable 
-on  the  theory  of  trademark  infringement,  at 
least  tm  the  extent  that  profits  were  awarded, 
the  decree  was  sustained  without  regard  to 
whether  like  profits  were  recoverable  on  the 
ground  of  unfair  competition. 

[Ed.  Note.— For  otb«r  eases,  see  Appeal  and 
Error,  Cent  Dig.  I  408S :    Dec.  Dig.  «=s»1027.] 

Tbade-Mabks  and  Tbade-Nauss  ^=93— 
GEOaBAPHIOAL  OB  Dbscbiptivb  Tebm  » 
"Amebioan  Gibl." 

2.  The  words  "The  American  Girl"  are 
neither  geographical  nor  descriptive  as  dip- 
plied  to  women's  shoes  made  and  sold  in 
the  United  States,  and  are  therefore  the 
subject  of  exclusive  appropriation  as  a 
trademark  for  such  product. 

'[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  SI  4-7;  Dec.  Dig. 
«ss»3.] 

Ooubtb  ^=9383  —  Cbbtioeabi  to  Cibcuit 
CouBT  OF  Appeals— Scope  of  Review^ 
Effect  of  Pbiob  Refusal  of  Wbit. 

3.  The  refusal  of  the  Federal  Supreme 
Court  to  review  by  certiorari  a  decree  of  a 
eireuit  court  of  appeals  in  a  trademark  suit 
which,  though  mterlocutory,  has  been 
treated  as  settling  the  law  of  the  case  so 
*A  to  furnish  the  rule  for  the  guidance  of 
the  referee,  the  district  court,  and  the  cir- 
cuit court  of  appeals  itself  upon  the  sec- 
ond appeal,  does  not  preclude  the  Supreme 
Court,  when  reviewing  on  certiorari  the 
final  decree  of  the  circuit  court  of  appeals, 
rendered  on  the  second  appeal,  from  notic- 
ing and  rectifying  any  errors  that  maT 
have  occurred  in  the  interlocutory  proceed- 


oasei^  see  Courts,  Deo. 


ings. 
[Ed. 


Note.— For  other 

Slg.  «=s»38S.] 

TB.VDE-MABK8  AND  TbADE-NaMES  «=»98 

— 1n£*binqement— Dakaoes— Lost   Pbof- 

IIB. 

4.  The  owner  of  a  valid  trademark  is 
entitled  to  recover  the  profits  acquired  by 
an  infringer  from  infringing  sales. 

tBd.  Note.— For  other  cases,  see  Trade-Marfcs 
ud  JVade-Names,  Cent  Dig.  S  112;    Dec.  Dig. 


Tbadb-Mabk0  and  Tbadb-Names  ^=s>98— 
Infbinoembnt— Damages  —  BftTBDEN  of 
Pboof— Sepabation  of  Pboftts. 
5.  The  inherent  impossibility  of  an  ap- 
portionment between  the  profits  attributa* 
ble  to  the  use  of  a  simulated  trademark  and 
those  attributable  to  the  intrinsic  merit  of 
the  infringer's  product  is  a  sufficient  rea- 
son for  not  charging  the  owner  of  a  trade- 
mark, when  suing  the  infringer,  with  the 
burden  of  showing  what  part  of  the  tatter's 
profits  were  attributable  to  the  use  of  the 
infringing  mark,— especially  where  the  in- 
fringement was  not  innocent. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  |  HI;    Dec.  Dig. 

[No.  37.] 

Argued  October  28  and  29,  1915.    Decided 

February  21,  1916. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  decree  which, 
on  a  second  appeal,  reversed  a  decree  of  the 
District  Court  for  the  Eastern  District  of 
Missouri,  awarding  nominal  damages  in  a 
suit  to  restrain  infringement  of  a  trademark 
and  unfair  competition,  with  directions  to 
enter  a  decree  against  defendant  for  the 
damages  recommended  by  the  master.  Af- 
firmed. 

See  same  ease  below,  on  first  appeal,  91 
C.  C.  A.  363,  165  Fed.  413;  on  second  ap- 
peal, 124  C.  C.  A.  409,  206  Fed.  611. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Luke  B.  Hart,  Joseph  W. 
Bailey,  H.  S.  Priest,  Morton  Jourdan,  and 
Charles  B.  Howry  for  petitioner. 

Messrs.  Ijai^Tence  Maxwell,  Simeon  M. 
Johnson,  and  Percy  Werner  for  respondent's 

*Mr.  Justice  Pitney  delivered  the  opinion? 
of  the  court: 

Respondent,  an  Ohio  corporation  en- 
gaged in  the  manufacture  of  shoes,  filed 
its  bill  of  complaint  on  January  29,  1906, 
in  the  circuit  court  of  the  United  States  foi 
the  eastern  district  of  Missouri,  eastern 
division,  against  petitioner,  a  Missouri  cor- 
poration  engaged  in  the  same  business,  seek-  - 
ing  an  injunction  to  restrain  infringemem 
of  an  alleged  trademark  for  shoes  consist- 
ing of  the  words  "The  American  Girl," 
by  the  use  of  the  words  ''American  Lady* 
as  a  colorable  imitation,  and  also  unfair 
competition  in  trade,  carried  on  by  means 
that  included  the  use  of  the  latter  words; 
and  praying  an  accounting  of  damages  and 
profits.  On  final  hearing  the  circuit  court 
dismissed  the  bill.  Upon  appeal,  the  cir- 
xsuit  court  of  appeals  (91  C.  C.  A.  363,  165 
Fed.  413)  held  that  "The  American  Gir^ 
was  a  geographical  name,  and,  as  applied 
to  women's  shoes,  was  descriptive  merely 
of  shoes  manufactured  in  America  and  to 
be  worn  by  women,  and  not  an  arbitrary 
or   fanciful  name  to   indicate  the  maker,  id 
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was  not  the  subject  of  a  valid  trademark. 
But  the  court  held  that  complainant  was 
entitled  to  be  protected  against  unfair 
trade;  that  the  record  disclosed  that  it  and 
its  predecessors  in  business  had  employed 
the  words  "The  American  Girl"  as  a  trade- 
mark continuously  since  the  year  1896,  had 
extensively  advertised  their  shoes  under 
that  name,  with  the  catch  phrase  "A  shoe 
as  good  as  its  name,"  in  trade  journals  and 
newspapers  throughout  the  United  States, 
and  largely  throughout  the  southern  states, 
and  thus  established  an  extensive  trade 
therefor;  and  that  defendant,  by  adopting 
in  the  year  1900  and  thereafter  using  the 
name  "The  American  Lady,"  with  certain 
catch  phrases,  in  connection  with  shoes  made 
by  it,  and  this  with  full  knowledge  of  com- 
plainant's rights,  was  guilty  of  unfair  com- 
petition, tending  to  and  resulting  in  con- 
fusion in  tlie  trade,  and  that  complainant 
was  entitled  to  relief.  The  decree  of  the 
circuit  court  was  therefore  reversed,  with 
directions  to  decree  an  injunction  and  an 
accounting  limited  to  the  time  since  the 
commencement  of  the  suit. 

Complainant  petitioned  this  court  for  a 
writ  of  certiorari  to  review  that  decision, 
but  this  was  denied.  214  U.  S.  614,  53  L. 
ed.  1003,  29  Sup.  Ct  Rep.  696. 

Thereafter  the  circuit  court,  pursuant  to 
the  mandate  of  the  court  of  appeals,  made 
a  decree  granting  an  injunction  in  accord- 
ance with  the  opinion  of  that  court,  and 
referring  to  a  master  an  accounting  of  the 
damages  and  profits  for  which  defendant 
might  be  liable,  "limited  to  shoes  sold  by 
the  defendant  since  the  filing  of  the  bill 
in  this  case,  and  which  were  marked  with 
the  name  'American  Lady,'  and  not  accom- 
panied with  any  other  matter  clearly 
indicating  that  such  shoes  were  of  the  manu- 
facture of  the  Hamilton-Brown  Shoe  Com- 
pany." An  accounting  was  had,  extending 
from  the  date  of  the  commencement  of  the 
Msuit  to  March  10,  1910.  Complainant  made 
§no  attempt  to  introduce  substantial  proof 
*  as  to  the  amount  of^Stt  damages,  declaring 
that  they  were  practically  incapable  of  ex- 
act computation.  All  the  testimony  was 
directed  to  the  question  of  defendant's 
profits. 

The  master  reported  that  during  the  peri- 
od covered  by  the  accounting  defendant  sold 
"American  Lady"  shoes,  which,  because  of 
differences  in  marking,  he  divided  into  three 
classes: 

Class  1.  974,016  pairs  of  shoes  bearing 
the  words  "American  Lady"  stamped  upon 
the  sole,  and  bearing  no  other  impression 
or  distinguishing  mark.  The  profits  upon 
these  were  found  to  be  $254,401.72. 

Class  2.  961,607  pairs  of  shoes  marked 
''American  Lady,"  with  the  words  "Hamil- 


ton-Brown Shoe  Co.,"  but  without  the  word 
"Makers,"  or  other  matter  indicating  that 
the  shoes  were  of  defendant's  manufacture. 
The  profits  upon  these  were  found  to  be 
$190,909.83. 

Class  3.  593,872  pairs  of  shoes  marked 
"American  Lady,"  but  bearing  also  the 
marks  "Hamilton-Brown  Shoe  Co.,  Makers." 
The  profits  upon  these  were  found  to  be 
$132,740.77. 

The  master  recommended  that  a  judgment 
be  entered  for  the  profits  accruing  from  the 
first  two  classes,  aggregating  $445,311.55. 
The  profits  accruing  from  the  third  class 
he  held  complainant  was  not  entitled  to  re- 
cover under  the  opinion  of  the  court  of  ap- 
peals and  the  decree  of  the  circuit  court, 
entered  in  accordance  with  it.  Both  parties 
having  filed  exceptions,  tlie  district  court 
(successor  of  the  circuit  court),  overruled 
those  of  complainant,  sustained  those  of  de- 
fendant, and  adjudged  a  recovery  of  $1  nom- 
inal damages.     192  Fed.  930. 

Complainant  appealed  to  the  circuit  court 
of  appeals,  contending  that  a  decree  should 
have  been  rendered  in  its  favor  for  the  prof- 
its upon  the  first  two  classes  of  shoes,  in  ac- 
cordance with  the  master's  recommendation, 
and  that  it  should  have  included  the  profits ^ 
upon  the  third  class,  which  were  denied  byg 
the  master.    The  court  of  appealfl^reversed* 
the  decree,  with  directions  that  defendant's 
exceptions  to  the  master's  report  be  over- 
ruled, that  the  report  be  confirmed,  and  that 
a  decree  be  entered  against  defendant  for 
the  amount  recommended  by  him,  with  costs. 
124  C.  C.  A.  409,  206  Fed.  61L 

This  writ  of  certiorari  having  been  al- 
lowed, we  proceed  to  deal  with  the  questions 
presented  by  the  record. 

Regarding  the  case  as  one  of  unfair  com- 
petition without  trademark  infringement,  it 
is  insisted  by  petitioner  that  the  normal  re- 
covery does  not  include  the  gains  and  profits 
of  defendant,  according  to  the  rule  admit- 
tedly applicable  in  equity  to  trademark  cas- 
es, but  that  the  injured  party  is  limited  to 
such  damages  as  it  shows  it  has  sustained; 
and  that  the  present  case  is  devoid  of  cir- 
cumstances to  take  it  out  of  the  ordinary 
rule. 

If,  however,  complainant  was  and  is  en- 
titled to  the  use  of  the  words  "The  American 
Girl"  as  a  trademark,  in  the  strict  sense  of 
the  term,  and  if  the  proofs  adduced  before 
the  master,  and  his  findings  thereon,  are  as 
applicable  to  a  claim  of  compensation  for 
infringement  of  the  trademark  as  to  a  claim 
of  compensation  for  unfair  competition  in 
the  absence  of  trademark,  it  will  not  be  nec- 
essary to  pass  upon  the  question  of  the 
proper  measure  of  recovery  in  a  non-trade- 
mark case.  As  above  pointed  out,  a  claim 
of  trademark  right  was  asserted  in  the  bill, 
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and  it  has  not  been  abandoned.  It  was  over- 
ruled by  the  circuit  court  of  appeals  on  the 
first  appeal,  upon  reasoning  with  which  we 
are  unable  to  concur.  We  do  not  regard  the 
words  "The  American  Girl,"  adopted  and 
employed  by  complainant  in  connection  with 
shoes  of  its  manufacture,  as  being  a  geo- 
graphical or  descriptive  term.  It  does  not 
signify  that  the  shoes  are  manufactured  in 
America,  or  intended  to  be  sold  or  used  in 
America,  nor  does  it  indicate  the  quality  or 
characteristics  of  the  shoes.  Indeed,  it  does 
I,  not,  in  its  primary  signification,  indicate 
g  shoes  at  all.  It  is  a  fanciful  designation, 
♦  arbitrarily  selected  by  complainantVprede- 
eessors  to  designate  shoes  of  their  manu- 
facture. We  are  convinced  that  it  was  sub- 
ject to  appropriation  for  that  purpose,  and 
it  abundantly  appears  to  have  been  appro- 
priated and  used  by  complainant  and  those 
under  whom  it  claims. 

The  cases  cited  to  the  contrary  are  dis- 
tinguishable. In  Delaware  &  H.  Canal  Co. 
v.  Clark,  13  Wall.  311,  324,  20  L.  ed.  681, 
683,  the  word  ''Lackawanna"  was  rejected 
as  a  trademark  for  coal  because  it  designat- 
ed the  district  in  which  the  coal  was  pro- 
duced. In  Columbia  Mill  Co.  v.  Alcorn,  150 
U.  S.  460,  466,  37  L.  ed.  1144,  1147,  14  Sup. 
Ct.  Rep.  151,  it  was  held  that  "Columbia" 
could  not  be  appropriated  for  exclusive  use 
as  a  trademark  because  it  was  a  geograph- 
ical name.  So,  with  respect  to  "Elgin,"  as 
designating  watches  (Elgin  Nat.  Watch  Co. 
V.  Illinois  Watch  Case  Co.  170  U.  S.  665, 673, 
45  L.  ed.  365,  378,  21  Sup.  Ct.  Rep.  270) ; 
"Genesee,"  claimed  as  a  trademark  for  salt 
(Genesee  Salt  Co.  v.  Burnap,  20  0.  G.  A. 
27,  43  U.  S.  App.  243,  73  Fed.  818) ;  "Old 
Country,**  as  a  mark  for  soap  (Allen  B. 
Wrisley  Co.  v.  Iowa  Soap  Co.  59  C.  C.  A. 
54,  122  Fed.  796).  If  the  mark  here  in  con- 
troversy were  "American  Shoes,"  these  cas- 
es would  be  quite  in  point.  (And  see  Shav- 
er ▼.  Heller  &  M.  Co.  65  L.R.A.  878,  48 
G.  C.  A.  48,  108  Fed.  821,  826.)  But  "The 
American  Girl"  would  be  as  descriptive  of 
almost  any  article  of  manufacture  as  of 
shoes;  that  is  to  say,  not  descriptive  at  alL 
The  phrase  is  quite  analogous  to  "American 
Express,"  held  to  be  properly  the  subject  of 
exclusive  appropriation  as  a  trademark  for 
sealing  wax  in  Dennison  Mfg.  Co.  v.  Thomas 
Mfg.  Co.  94  Fed.  651,  653. 

It  is  contended  that  this  question  is  set- 
tled otherwise,  at  least  as  between  these 
parties,  by  the  decision  of  the  circuit  court 
of  appeals  on  the  first  appeal,  and  our  re- 
fusal to  review  that  decision  upon  complain- 
ant's petition  for  a  writ  of  certiorari,  and ) 
that  the  only  questions  open  for  review  at 
this  time  are  those  that  were  before  the 
«mrt  of  appeals  upon  the  second  appeal. 
nUM,  however,  if  based  upon  aa  erroneous 


view  of  the  nature  of  our  jurisdiction  to  re-^ 
view  the  judgments  and  decrees  of  the  cir-^ 
cuit  court  of*  appeals  by  certiorari  under* 
§  240,  Judicial  Code  [36  Stat,  at  L.  1157, 
chap.  231],  derived  from  §  6  of  the  Evarts 
act  of  March  3,  1891,  26  Stat,  at  L.  828, 
chap.  517,  Comp.  Stat.  1913,  §  1217.  Aa  has 
been  many  times  declared,  this  is  a  jurisdic- 
tion to  be  exercised  sparingly,  and  only  in 
cases  of  peculiar  gravity  and  general  impor- 
tance, or  in  order  to  secure  uniformity  of  de- 
cision. Re  Lau  Ow  Bew,  141  U.  S.  583,  587, 
35  L.  ed.  868,  869,  12  Sup.  Ct.  Rep.  43;  Re 
Woods,  143  U.  S.  202,  36  L.  ed.  125,  12  Sup. 
CH;.  Rep.  417;  Lau  Ow  Bew  v.  United  States, 
144  U.  S.  47,  58,  36  L.  ed.  340,  344,  12  Sup. 
Ct.  Rep.  617 ;  American  Constr.  Co.  v.  Jack- 
sonville, T.  &  K.  W.  R.  Co.  148  U.  S.  372, 
383,  37  L.  ed.  486,  491,  13  Sup.  Ct.  Rep. 
758;  Forsyth  v.  Hammond,  166  U.  S.  506, 
514,  41  L.  ed.  1095,  1098,  17  Sup.  Ct.  Rep. 
665;  Fields  v.  United  States,  205  U.  S.  292, 
296,  51  L.  ed.  807,  810,  27  Sup.  Ct.  Rep. 
543.  And,  except  in  extraordinary  cases, 
the  writ  is  not  issued  until  final  decree. 
American  Constr.  Co.  v.  Jacksonville,  T.  k 
K.  W.  R.  Co.  148  U.  S.  372,  378,  384,  37  L. 
ed.  486,  489,  491,  13  Sup.  Ct.  Rep.  758; 
The  Three  Friends,  166  U.  S.  1,  49,  41  L.  ed. 
897,  913,  17  Sup.  Ct.  Rep.  495;  The  Con- 
queror, 166  U.  S.  110,  113,  41  L.  ed.  937, 
939,  17  Sup.  Ct.  Rep.  510;  Denver  Y.  New 
York  Trust  Co.  229  U.  S.  123,  133,  57  L. 
ed.  1101,  1120,  33  Sup.  Ct  Rep.  657.  The 
decree  that  was  sought  to  be  reviewed  by 
certiorari  at  complainant's  instance  was  not 
a  final  one,  a  fact  that  of  itself  alone  fur- 
nished sufficient  ground  for  the  denial  of 
the  application;  besides  which  it  appears, 
by  reference  to  our  files,  that  the  applica^ 
tion  was  opposed  by  the  present  petitioner 
upon  the  ground  that  the  case,  however  im- 
portant to  the  parties,  involved  no  question 
of  public  interest  and  general  importance^ 
nor  any  conflict  between  the  decisions  of 
state  and  Federal  courts,  or  between  those 
of  Federal  courts  of  different  circuits. 

It  is,  of  course,  sufficiently  evident  that 
the  refusal  of  an  application  for  this  ex- 
traordinary writ  is  in  no  case  equivalent  to 
an  affirmance  of  the  decree  that  is  sought  to 
be  reviewed.  And,  although  in  this  instance 
the  interlocutory  decision  may  have  been 
treated  as  settling  "the  law  of  the  case"  so 
as  to  furnish  the  rule  for  the  guidance  of 
the  referee,  the  district  court,  and  the  court 
of  appeals  itself  upon  the  second  appeal, 
this  court,  in  now  reviewing  the  final  de- 
cree by  virtue  of  the  writ  of  certiorari,  is 
called  upon  to  notice  and  rectify  any  error^ 
that  may  have  occurred  in  the  interlocutory^ 
proceedings.  Panama  R.  Co.*T.  Napier* 
Shipping  Co.  166  U.  S.  280,  284,  41  L.  ed. 
1004,  1005,  17  Sup.  Ctw  Rep.  572;  United 
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States  T.  Denver  &  R.  G.  R.  Co.  191  U. 
S.  84,  93,  48  L.  ed.  106, 109,  24  Sup.  Ct.  Rep. 
33;  Lutoher  &  M.  Lumber  Co.  v.  Knight,  217 
U.  S.  257,  267,  64  L.  ed.  767,  761,  30  Sup. 
Ct.  Rep.  605;  Messenger  v.  Anderson,  225 
U.  S.  436,  444,  56  L.  ed.  1152,  1156,  32  Sup. 
Ct.  Rep.  739. 

Having  reached  the  conclusion  that  com- 
plainant is  entitled  to  the  use  of  the  words 
'The  American  Girl"  as  a  trademark,  it  re- 
sults that  it  is  entitled  to  the  profits  ac- 
quired by  defendant  from  the  manifestly  in- 
fringing sales  under  the  label  "American 
Lady,"— at  least  to  the  extent  that  such 
profits  are  awarded  in  the  decree  under  re- 
view. The  right  to  use  a  trademark  is  rec- 
ognized as  a  kind  of  property,  of  which  the 
owner  is  entitled  to  the  exclusive  enjoyment 
to  the  extent  that  it  has  been  actually  used. 
McLean  v,  Fleming,  96  U.  S.  245,  252,  24  L. 
ed.  828,  831;  Manhattan  Medicine  Co.  v. 
Wood,  108  U.  S.  218,  224,  27  L.  ed.  706,  708, 
2  Sup.  Ct.  Rep.  436.  The  infringer  is  re- 
quired in  equity  to  account  for  and  yield 
up  his  gains  to  the  true  owner,  upon  a  prin- 
ciple analogous  to  that  which  charges  a 
trustee  with  the  profits  acquired  by  wrong- 
ful use  of  the  property  of  the  cestui  que 
trust.  Not  that  equity  assumes  jurisdic- 
tion upon  the  ground  tliat  a  trust  exists. 
As  pointed  out  in  Root  v.  Lake  Shore  &  M. 
8.  R.  Co.  106  U.  S.  189,  214,  26  L.  ed.  975, 
984;  and  Tilghman  v.  Proctor,  125  U.  S. 
136,  148,  31  L.  ed.  664,  668,  8  Sup.  Ct.  Rep. 
894  (patent  cases),  the  jurisdiction  must 
be  rested  upon  some  other  equitable  ground, 
<— in  ordinary  cases,  as  in  the  present,  the 
ri^t  to  an  injunction — ^but  the  court  of 
equity,  having  acquired  jurisdiction  upon 
such  a  ground,  retains  it  for  the  purpose  of 
administering  complete  relief,  rather  than 
send  the  injured  party  to  a  court  of  law  for 
his  damages.  And  profits  are  then  allowed 
fts  an  equitable  measure  of  compensation, 
on  the  theory  of  a  trust  «•  malefioio.  In  the 
courts  of  England,  the  rule  seems  to  be  that 
a  party  aggrieved  must  elect  between  dam- 
ages and  profits,  and  cannot  have  both.  In 
this  country,  it  is  generally  held  that  in  a 
proper  case  both  damages  and  profits  may 
e  b^  awarded.  As  already  observed,  the  de- 
M  cree  under  review  allows  profits  only,  con- 
*  fines  the  allowance  to  such  sii*  accrued  after 
the  commencement  of  the  suit,  and  excludes 
all  sales  where  the  term  "American  Lady" 
was  accompanied  with  any  other  matter 
clearly  indicating  that  such  shoes  were  of 
the  manufacture  of  the  Hamilton-Brown 
Shoe  Company.  It  was  construed  to  exclude 
all  shoes  bearing  in  addition  to  "American 
Lady"  the  marks  "Hamilton-Brown  Shoe 
Co.,  Makers."  The  account  was  based  upon  i 
undisputed  data,  and  no  reason  is  suggested  | 
why,  if  otherwise  accurate,  it  is  not  as  prop- 


erly  applicable  upon  the  theory  of  trade- 
mark as  upon  that  of  unfair  competition 
aside  from  trademark  infringement,— at 
least,  so  far  as  defendant  is  entitled  to  criti- 
cize it;  complainant  is  not  attacking  the  de- 
cree. 

It  is,  however,  insisted  by  defendant  (pe- 
titioner) that  whether  the  recovery  be  based 
upon  the  theory  of  trademark,  or  upon  that 
of  unfair  competition,  the  profits  recovera- 
ble should  be  limited  to  such  amount  as 
may  be  shown  by  direct  and  positive  evi- 
dence to  be  the  increment  of  defendant's  in- 
come by  reason  of  the  infringement,  and 
that  the  burden  of  proof  is  upon  complain- 
ant to  show  what  part  of  defendant's  profits 
were  attributable  to  the  use  of  the  infring- 
ing mark.  It  is  said  the  true  rule  is  strict- 
ly analogous  to  that  applied  in  patent  cas- 
es, and  Mowry  v.  Whitney,  14  Wall.  620, 
650,  20  L.  ed.  860,  866;  Elizabeth  v.  Ameri- 
can Nicholson  Pav.  Co.  97  U.  S.  126,  139, 
24  L.  ed.  1000,  1006;  Garretson  v.  Clark^ 
111  U.  S.  120,  121,  28  L.  ed.  371,  372,  4 
Sup.  Ct  Rep.  291;  Dobson  v.  Hartford 
Carpet  Co.  114  U.  S.  439,  444,  29  L.  ed.  177, 
178,  5  Sup.  (Tt  Rep.  945;  Tilghman  v.  Proc- 
tor, 125  U.  S.  136,  146,  31  L.  ed.  004,  667, 
8  Sup.  Ct.  Rep.  894;  Keystone  Mfg.  Ck>.  v. 
Adams,  161  U.  S.  139,  147,  38  L.  ed.  103, 
105,  14  Sup.  Ct.  Rep.  295;  Westinghouse 
Electric  k  Mfg.  Co.  v.  Wagner  Electric  & 
Mfg.  Co.  225  U.  S.  604,  615,  56  L.  ed.  1222, 
1226,  32  Sup.  Ct  Rep.  691;  and  Dowagiao 
Mfg.  Co.  V.  Minnesota  Moline  Plow  (>>.  236 
U.  S.  641,  59  L.  ed.  898,  36  Sup.  Ct  R^. 
221,  are  relied  upon.  The  rule  invoked  is 
that  which,  as  pointed  out  in  the  last  two 
of  these  cases,  is  applicable  where  plaintiff's 
patent  relates  to  a  part  only  of  a  maehino 
or  combination  or  process,  or  to  particular 
improvements  in  a  machine  or  other  device. 
In  such  case,  where  the  invention  is  used  fat^ 
combination  with  other  elements  of  valueH 
not  covered  by  the  patenV^o  that  plaintiff's* 
patent  creates  only  a  part  of  the  profits,  he 
is  entitled  to  recover  only  that  part,  and 
must  give  evidence  tending  to  apportion  the 
profits  between  the  patented  and  unpatented 
features.  But,  as  pointed  out  in  the  West- 
inghouse C!ase  (p.  618),  there  is  a  recog- 
nized  exception  where  the  plaintiff  carries 
the  burden  of  proof  to  the  extent  of  show- 
ing the  entire  profits,  but  is  unable  to  ap- 
portion them,  either  because  of  the  action  of 
the  wrongdoer  in  confusing  his  own  gains 
with  those  which  belong  to  plaintiff,  or  be- 
cause of  the  inherent  impossibility  of  mak- 
ing an  approximate  apportionment.  There, 
"on  established  principles  of  equity,  and  on 
the  plainest  principles  of  justice,  the  guilty 
trustee  cannot  take  advantage  of  his  own 
wrong." 

Assuming  the  asserted  analogy  to  {MttsAi 
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eases  to  exist,  a  sufficient  reason  for  not  re- 
quiring complainant  in  the  present  case  to 
make  an  apportionment  between  the  profits 
attributable  to  defendant's  use  of  the  offend- 
ing mark  and  those  attributable  to  the  in- 
trinsic merit  of  defendant's  shoes  is  that 
such  an  apportionment  is  inherently  impos- 
sible. Certainly,  no  formula  is  suggested  by 
which  it  could  be  accomplished.  The  result 
of  acceding  to  defendant's  contention,  there- 
fore, would  be  to  deny  all  compensation  to 
complainant.  And  it  is  to  be  remembered 
that  defendant  does  not  stand  as  an  inno- 
cent infringer.  Not  only  do  the  findings  of 
the  court  of  appeals,  supported  by  abundant 
evidence,  show  that  the  imitation  of  com- 
plainant's mark  was  fraudulent,  but  the 
profits  included  in  the  decree  are  confined 
to  such  as  accrued  to  defendant  through  its 
persistence  in  the  unlawful  simulation  in 
the  face  of  the  very  plain  notice  of  complain- 
ant's rights  that  is  contained  in  its  bill. 
As  was  said  by  the  supreme  court  of  Califor- 
nia in  a  similar  case,  Graham  v.  Plate,  40 
Cal.  593,  598,  6  Am.  Rep.  639,  640:  'In 
sales  made  under  a  simulated  trademark  it 
01  is  impossible  to  decide  how  much  of  the 
J^  profit  resulted  from  the  intrinsic  value  of 
*  the  commodity  in  the  market,  and  how 
much  from  the  credit  given  to  it  by  the 
trademark.  In  the  very  nature  of  the  case 
it  would  be  impossible  to  ascertain  to  what 
extent  he  could  have  effected  sales  and  at 
what  prices  except  for  the  use  of  the  trade- 
mark. No  one  will  deny  that  on  every  prin- 
ciple of  reason  and  justice  the  owner  of  the 
trademark  is  entitled  to  so  much  of  the 
profit  as  resulted  from  the  use  of  the  trade- 
mark. The  difficulty  lies  in  ascertaining 
what  proportion  of  the  profit  is  due  to  the 
trademark,  and  what  to  the  intrinsic  value 
of  the  commodity;  and  as  this  cannot  be  as- 
certained with  any  reasonable  certainty,  it 
is  more  consonant  with  reason  and  justice 
that  the  owner  of  the  trademark  should 
have  the  whole  profit  than  that  he  should  be 
deprived  of  any  part  of  it  by  the  fraudulent 
act  of  the  defendant.  It  is  the  same  prin- 
ciple which  is  applicable  to  a  confusion  of 
goods.  If  one  wrongfully  mixes  his  own 
goods  with  those  of  another,  so  that  they 
cannot  be  distinguished  and  separated,  he 
shall  lose  the  whole,  for  the  reason  that  the 
fault  is  his;  and  it  is  but  just  that  he 
should  suffer  the  loss  rather  than  an  inno- 
cent party,  who  in  no  degree  contributed  to 
the  wrong."  To  the  same  effect  are  Avery  v. 
Meikle,  85  Ky.  435,  448,  7  Am.  St.  Rep.  604, 
CIO,  8  S.  W.  609;  El  Modello  Cigar  Mfg. 
Co.  V.  Gato,  26  Fla.  886,  915,  6  L.R.A.  823, 
829,  23  Am.  St.  Rep.  537, 544, 7  So.  23 ;  Regis 
T.  Jaynes,  191  Mass.  245,  249,  251,  77  N.  B. 
86  8.  C— 18. 


774;  W.  R.  Lynn  Sioe  Co.  v.  Auburn-Lynn 
Shoe  Co,  100  Me.  461,  479,  4  L.RA.(N.S.) 
960,  62  Atl.  409;  Saxlehner  v.  Eisner  k 
M.  Co.  70  C.  C.  A.  452,  138  Fed.  22,  24. 

Finally,  it  is  contended  that  the  account, 
as  stated  by  the  master  and  confirmed  by 
the  circuit  court  of  appeals,  failed  to  make 
due  allowance  for  certain  items  entering  in- 
to the  cost  of  manufacturing  and  selling 
the  shoes  in  diminution  of  defendant's  prof- 
its, including  interest  on  capital,  deprecia- 
tion of  real  estate,  taxes,  insurance,  advertis- 
ing, and  trade  discounts.  These  are  matters 
of  fact,  respecting  which  we  see  no  suffl-^ 
cient  reason  for  disturbing  the  decree.  Onej^ 
of  the  pointl»most  earnestly  insisted  upon  is  • 
that  certain  overhead  charges,  appearing  on 
defendant's  books  as  "Advance  Boston 
House,  $73,772.03,"  and  "Allowance  to  Bos- 
ton, $103,075.14,"  of  which  the  amount 
chargeable  pro  rata  against  "American  Lady" 
shoes  not  marked  "Makers,"  for  the  period 
covered  by  the  accounting,  was  $10,271.69, 
ought  to  have  been  deducted  in  computing 
defendant's  profits.  The  only  explanation 
of  these  charges  is  in  a  stipulation  of  the 
parties  that  they  "represent  allowances 
made  by  the  wholesale  house  of  Hamilton- 
Brown  Shoe  Company  on  goods  shipped  by 
it  to  what  is  known  as  the  'Boston  House^, 
being  a  separate  and  distinct  corporation 
from  the  defendant  company,  and  the 
amount  received  by  the  Hamilton-Brown 
Shoe  Company  from  the  'Boston  House'  for 
goods  shipped  to  it  was  $73,772.03  and 
$103,075.14  less  than  the  price  at  which 
the  goods  were  billed  to  that  house,  and 
those  items  do  not  represent  moneys  paid 
by  the  Hamilton-Brown  Shoe  Company  to 
the  'Boston  House,'  or  advances  by  the  Ham- 
ilton-Brown Shoe  Company  to  the  'Boston 
House.' "  If,  in  the  master's  calculation  of 
the  profits,  defendant  had  been  charged 
with  sales  of  the  goods  at  the  prices  at 
which  they  were  billed  to  the  Boston  House, 
the  insistence  that  a  deduction  of  $10,271.69 
ought  to  be  allowed  as  being  in  the  nature 
of  a  trade  discount  would  seem  correct. 
But  that  is  not  made  to  appear,  and  we  can- 
not conclude  that  the  master  erred  in  over- 
ruling this  allowance. 

Decree  affirmed. 

The  Chief  Justice  and  Mr.  Justice  Van 
Devanter  are  of  opinion  that  the  term  "The 
American  Girl,"  as  applied  to  women's  shoes 
made  and  sold  in  America,  is  geographical 
and  descriptive,  and  not  subject  to  exclusive 
appropriation  as  a  trademark,  and  that  up- 
on this  record  a  recovery  of  the  entire  prof- 
its is  not  admissible.  They  therefore  dia^ 
sent. 
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6T.   LOUIS   &   SAN   FRANCISCO   RAIL-    Bchmidt,  and  E.  H.  Foster  for  plaintiff  in 


ROAD  COMPANY,  Plff.  in  Err.. 

V. 

H.  B.  SHEPHERD. 

CoDRTB  ^=s>396  —  Supreme  Couirr— Ebbob 
TO  State  Coubt— Federal  Question  — 
Whxn  Raised  in  TniE. 

1.  A  Federal  question  first  set  up  and 
asserted  in  a  petition  for  rehearing  after 
the  judgment  in  the  trial  court  had  been 
affirmed  by  the  highest  court  of  the  state 
will  not  support  the  jurisdiction  of  the  Fed- 
eral Supreme  Court  on  writ  of  error,  where 
the  petition  was  not  entertained,  but  was 
denied,  without  passing  on  the  Federal  ques- 
tion thus  tardily  raised. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  1080;    Dec.  Dig.  d=:>396.] 

COUBTS  ^=>394— SUPBEHE  CoUBT  —  EbBOR 

TO  State  Coubt  —  Fbivoloub  Fedebal 
Question. 

2.  The  contention  that  due  effect  was 
not  given,  in  an  action  for  damages  result- 
ing from  alleged  unreasonable  delay  in  the 
transportation  of  cattle,  to  the  provisions 
of  the  act  of  June  29,  1906  (34  Stat,  at  L. 
607,  chap.  3504,  Comp.  Stat.  1913,  §  8651), 
limiting  the  time  that  cattle  in  interstate 
transit  may  be  confined  in  cars  without  be- 
ing unloaded,  is  too  devoid  of  merit  to  serve 
as  the  basis  of  a  writ  of  error  from  the 
Federal  Supreme  Court  to  a  state  court, 
where  the  question  whether  the  transporta- 
tion reasonably  could  have  been  completed 
within  the  maximum  time — ^thirty-six  nours 
-—was  the  subject  of  direct  and  conflicting 
testimony,  and  was  submitted  to  the  jury 
as  one  of  fact,  with  instructions  that,  under 
the  Federal  law,  the  carrier  could  not  keep 
the  stock  in  the  cars  longer  than  thirty-six* 
hours,  and  that  if  the  jury  finds  from  the 
evidence  that  it  was  not  reasonably  possible 
for  the  shipment  to  reach  its  destination 
within  that  limit,  it  is  not  liable  for  the 
dela^  caused  by  the  unloading,  and  no  ex- 
ception was  reserved  to  this  instruction,  no 
modification  of  it  was  suggested,  and  no 
other  instruction  upon  the  subject  was  re- 
quested. 

[Ed.  Note.->For  other  cases,  see  Courts,  Cent. 
Dig.  IS  1049-1077;    Deo.  Dig.  «s>394.] 

[No.  160.] 

Submitted  January  12,  1916.    Decided  Feb- 
ruary 21,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
County  Court  of  Murray  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
against  a  carrier  for  damages  due  to  unrea- 
Bonable  delay  in  transporting  an  interstate 
shipment  of  cattle.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  40  Okla.  689,  139 
Pae.  838. 

The  faeta  are  stated  in  the  opinion. 

Hesan.    W.    F.    BYftna,    R.    A.    Klein  ' 


error. 

Mr.  J.  B.  Thompson  for  defendant  in  er* 
ror. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  an  action  for  damages  resulting,  ^ 
as  was  alleged,  from  unreasonable  delay  inj( 
transporting  cattle  from  Fort*Worth,  Texas,  * 
to  Kansas  City,  Missouri,  in  May,  1909. 
The  plaintiff  had  a  verdict  and  judgment^ 
and  the  latter  was  affirmed.  40  Okla.  589, 
139  Pac.  833.  The  errors  assigned  are  that 
due  effect  was  not  given  to  certain  provi- 
sions of  the  Carmack  amendment  to  the  in- 
terstate commerce  act  (§  7,  chap.  3591,  84 
Stat,  at  L.  684,  595,  Comp.  Stat.  1913,  §§ 
8563,  8592),  or  to  the  act  limiting  the  time 
that  cattle  in  interstate  transit  may  be  con- 
fined in  cars  without  being  unloaded  for 
rest,  water,  and  feed.  Chap.  3594,  34  Stat, 
at  L.  607,  Comp.  Stat.  1913,  §  8661. 

The  claim  under  the  Carmack  amendment 
was  first  set  up  and  asserted  in  a  petition 
for  rehearing  after  the  judgment  in  the  trial 
court  was  affirmed  by  the  supreme  court 
of  the  state.  The  petition  was  not  enter- 
tained, but  was  denied  without  passing  upon 
the  Federal  question  thus  tardily  raised. 
That  question,  therefore,  is  not  open  to  con- 
sideration here.  Pim  v.  St.  Louis,  165  U. 
S.  273,  41  L.  ed.  714,  17  Sup.  Ct.  Rep.  322; 
Mutual  L.  Ins.  Co.  v.  McGrew,  188  U.  S. 
291,  308,  47  L.  ed.  480,  484,  63  L.R.A.  38, 
23  Sup.  Ct.  Rep.  375 ;  McCorquodale  t.  Tex- 
as, 211  U.  S.  432,  437,  53  L.  ed.  269,  270,  29 
Sup.  Ct.  Rep.  146;  Forbes  v.  State  Council, 
216  U.  S.  396,  399,  64  L.  ed.  534,  635,  80 
Sup.  Ct.  Rep.  295;  Consolidated  Tump.  Co. 
V.  Norfolk  &  O.  V.  R.  Co.  228  U.  S.  326, 
334,  57  L.  ed.  857,  862,  33  Sup.  Ct.  Rep.  510. 

The  claim  made  under  the  other  act  was, 
that  part  of  the  delay  was  excusable,  be- 
cause the  transportation  reasonably  oould 
not  have  been  completed  within  the  maxi- 
mum time — ^thirty-six  hours — during  which 
the  cattle  could  be  confined  in  the  cars,  and 
it  therefore  became  necessary  under  the  act 
to  unload  them  for  rest,  water,  and  feed  for 
at  least  five  hours,  as  was  done.  Whether 
the  transportation  reasonably  could  hare 
been  completed  within  thirty-six  hours  was 
the  subject  of  direct  and  confiicting  testi- 
mony, and  was  committed  to  the  jury  as  a 
question  of  fact.  In  that  connection  the 
court  said  to  the  jury:  "You  are  instruct- 
ed that  under  the  laws  of  the  United  States 
the  defendant  company  could  not  keep  the 
stock  in  this  shipment  in  the  cars  long«r 
than  thirty-six  hours,  and  if  you  find  from 
the  evidence  that  it  was  not  reasonably  pos-^ 
sible  that  the  shipment  should  reach  Kan- J 
sas  City  •within  the  thirty-iix-hoor  limit." 


^s»For  other  cases  see  same  topic  4k  KBT-NUMBBR  In  all  Key-Nnmbered  Digests  4k  Indexes 
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then  it  U  not  liable  for  the  delay  caused  by 
the  unloading  of  the  stock."  No  exception 
was  reserved  to  this  instruction,  no  modifi- 
eation  of  it  was  suggested,  and  no  other  in- 
struction upon  the  subject  was  requested. 
It  therefore  is  apparent  that  the  assign- 
ments based  upon  this  statute  are  so  de- 
void of  merit  as  to  be  frivolous. 
Writ  of  error  dismissed. 


(S40  U.  8.  U8) 

JOHN  F.  DODGE  and  Horace  E.  Dodge, 

Appts., 

V. 

WILLIAM  H.  OSBORN,  Commissioner  of 
Internal  Revenue. 

INTEBNAL  REVENUE  ^=s>3a-lNC0ME  TaX— 

Recovebt  Back  of  Taxes  Paid. 

1.  The  inhibition  of  U.  S.  Rev.  Stat. 
§  3224  (Comp.  Stat.  1913,  §  5947),  against 
suits  to  restrain  the  assessment  or  collee- 
tion  of  a  tax,  and  the  provisions  of  §§  3220, 
8226,  3227  (Comp.  Stat.  1913,  §§  5944, 
5949,  5950),  making  an  appeal  to  the  Com- 
missioner of  Internal  Revenue  after  pay- 
ment and  his  refusal  to  refund  prerequisites 
to  a  suit  to  recover  taxes  erroneously  or  il- 
legally assessed  and  collected,  are  made  ap- 
plicable to  taxes  imposed  imder  the  income 
tax  section  of  the  tariff  act  of  October  3, 
1913  (38  Stat,  at  L.  166,  chap.  16),  by  f  L 
of  that  act  (Comp.  St  1913,  §  6334)  which 
provides  that  all  administrative,  special,  and 
general  provisions  of  law,  including  the  laws 
in  relation  to  the  assessment,  remission,  col- 
lection, and  refund  of  internal  revenue  taxes 
not  heretofore  specifically  repealed,  and  not 
inconsistent  with  the  provisions  of  this  sec- 
tion, are  hereby  extended  and  made  applica- 
ble to  all  the  provisions  of  this  section  and 
to  the  tax  herein  imposed. 

pSd.  Note.— For  other  cases,  see  Internal  Rev- 
enue. Cent.  Dig.  SS  88.  84;    Dec  Dig.  «s»38.] 

iNTEBNAL  REVENUE  ^=>28~INC0MB  TAXBB 
— KBtfTJlAININO    COLLEOTION. 

2.  The  courts  are  precluded,  by  the  in- 
hibition of  U.  S.  Rev.  Stat.  §  3224,  Comp. 
Stat.  1913,  S  6947,  against  suits  to  restrain 
the  assessment  or  collection  of  any  tax, 
from  taking  jurisdiction  of  a  bill  filed 
against  the  Commissioner  of  Internal  Reve- 
nue to  enjoin  the  assessment  and  collection 
of  the  taxes  imposed  by  the  income  tax  sec- 
tion of  the  tariff  act  of  October  3,  1913  (38 
Stat  at  L.  166,  chap.  16,  Comp.  St  1913, 
§S  6319-6336),  on  the  ground  that  that  stat- 
ute is  void  for  repugnancy  to  the  (Constitu- 
tion of  the  United  SUtes. 

£Bd.  Note.— For  other  cafles,  see  Internal  Rer- 
enue.  Cent  Dig.  I9  76-81 ;    Dec.  Dig.  «s»28.] 

INTEBNAJL  REVENUE  «=>2&— INCOME  TAXES 

— Kestkainino  Collection. 

3.  Allegations  in  a  bill  filed  against  the 
Commissioner  of  Internal  Revenue  to  enjoin 
the  assessment  and  collection  of  the  taxes 
imposed  by  the  income  tax  section  of  the 
tariff  act  of  October  8,  1913  (38  Stat,  at 
L.  166,  chap.  16),  that  unless  the  taxes  are 
enjoined  many  suits  by  other  persons  will 
be  brought  for  the  recovery  of  the  taxes 


paid  by  them,  and  that  by  reason  of  U.  S. 
Rev.  Stat  §  3187,  Comp.  Stat  1913,  f  5009, 
making  the  tax  a  lien  on  plaintiff's  prop- 
erty, the  assessment  of  the  taxes  would  con- 
stitute a  cloud  on  plaintiff's  title,  do  not 
take  the  case  out  of  the  rule  that  under 
§  3224,  Comp.  Stat  1913,  §  5947,  a  suit 
may  not  be  Drought  to  enjoin  the  assess- 
ment or  collection  of  a  tax  because  of  the 
alleged  unconstitutionality  of  the  statute 
imposing  it,  even  assuming  that  this  doo- 
trine  has  no  application  to  a  case  where, 
wholly  independent  of  any  claim  of  the  un- 
constitutionality of  the  tax  sought  to  be 
enjoined,  additional  equities  sufficient  to 
sustain  jurisdiction  are  alleged. 

[Ed.  Note.— For  other  cases,  see  Internal  Rer- 
enue.  Cent  Dig.  S9  76-81;    Dec.  Dig.  ^s»28.] 

Constitutional  Law  ^=>286  — Due  Pbo- 
CEss  of  Law— Relief  Aoaii^st  Illegal 
Tax, 

4.  There  is  no  want  of  due  process  of 
law  in  the  provisions  of  U.  S.  Rev.  Stat 
§§  3220,  3226,  3227,  Comp.  Stat  1913, 
§§  5944,  5949,  5950,  making  an  appeal  to 
the  Commissioner  of  Internal  Revenue  after 
payment  and  his  refusal  to  refund  prere- 
quisites to  a  suit  to  recover  taxes  erroneous- 
ly or  illegally  assessed  and  collected. 

[Ed.  Note.—Por  other  cases,  see  Constitutional 
Law,  Dec  Dig.  ^=9286.] 

[No.  396.] 

Submitted  October  12,  1916.    Decided  Feb- 
ruary 21,  1916. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  dismissing,  for 
want  of  jurisdiction,  the  bill  in  a  suit  to 
enjoin  the  assessment  and  collection  of  in- 
come taxes.    Affirmed. 

See  same  case  below,  43  App.  D.  C.  144. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fred  A.  Baker  for  appellants. 

Solicitor  General  Davis  and  Assistant 
Attorney  General  Wallace  for  appellee.       ^ 

*Mr.  Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

The  appellants  filed  their  bill  in  the  su- 
preme court  of  the  District  of  Columbia 
sgainst  the  Commissioner  of  Internal  Reve- 
nue to  enjoin  the  assessment  and  collection 
of  the  taxes  imposed  by  the  income  tax  sec- 
tion of  the  tariff  act  of  October  3,  1913  (38 
Stat  at  L.  106,  181,  chap.  16),  and  especial- 
ly the  surtaxes  therein  provided  for,  on  the 
ground  that  the  statute  was  void  for  repug- 
nancy to  the  Constitution  of  the  United 
States.  The  case  is  here  on  appeal  from  the 
judgment  of  the  court  below,  affirming  the 
action  of  the  trial  court  in  sustaining  a 
motion  to  dismiss  the  complaint  for  want 
of  jurisdiction  because  the  complainants 
had  an  adequate  remedy  at  law,  and  because 
of  the  provision  of  f  3224,  Revised  Statutes 


^s»For  other  cases  see 
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(Comp.  Stat.  1913,  §  5947),  that  "no  suit 
for  the  purpose  of  restraining  the  assess- 
ment or  collection  of  any  tax  shall  be  main- 
tained in  any  court." 

We  at  once  put  out  of  view  a  oontention 

P  that  §  3224  is  not  applicable  to  taxes  im- 

§  posed  by  the  income  tax  law  since  we  are 

♦   clearly  of  the  opinion  tliat*it  is  within  the 

contemplation    of   paragraph   L  of  the  act 

which  provides: 

"That  all  administrative,  special,  and 
general  provisions  of  law,  including  the 
laws  in  relation  to  the  assessment,  remis- 
sion, collection,  and  refund  of  internal- 
revenue  taxes  not  heretofore  specifically  re- 
pealed and  not  inconsistent  with  the  pro- 
visions of  this  section,  are  hereby  extended 
and  made  applicable  to  all  the  provisions  of 
this  section  and  to  the  tax  herein  imposed." 
And  for  the  same  reason  we  do  not  furtheir 
notice  a  contention  as  to  the  inapplicability 
of  §§  3220,  3226,  and  3227  (Comp.  Stat. 
1913,  §§  5944,  5949,  5950),  to  which  effect 
was  given  by  the  court  below,  requiring  an 
appeal  to  the  Commissioner  of  Internal 
Revenue  after  payment  of  a  tax  claimed  to 
have  been  erroneously  or  illegally  assessed 
and  collected,  and,  upon  his  refusal  to  re- 
turn the  sum  paid,  giving  a  right  to  sue  for 
its  recovery. 

The  question  for  decision,  therefore,  is 
whether  the  sections  of  the  Revised  Statutes 
referred  to  are  controlling  as  to  the  case  in 
hand.  The  plain  purpose  and  scope  of  the 
sections  are  thus  stated  in  Snyder  v.  Marks, 
109  U.  S.  189,  193,  194,  27  L.  ed.  901,  903,  3 
Sup.  Ct.  Rep.  157,  a  suit  brought  to  enjoin 
the  collection  of  a  revenue  tax  on  tobacco: 
"The  inhibition  of  §  3224  (Comp.  Stat. 
1913,  §  5947),  applies  to  all  assessments  of 
taxes,  made  under  color  of  their  offices,  by 
internal  revenue  officers  charged  with  gen- 
eral jurisdiction  of  the  subject  of  assessing 
taxes  against  tobacco  manufacturers.  The 
remedy  of  a  suit  to  recover  back  the  tax 
after  it  is  paid  is  provided  by  statute,  and 
a  suit  to  restrain  its  collection  is  forbidden. 
The  remedy  so  given  is  exclusive,  and  no 
other  remedy  can  be  substituted  for  it. 
.  •  •  Cheatham  v.  United  States  (Cheat- 
ham T.  Norvekl)  92  U.  S.  86,  88,  23  L.  ed. 
561,  562,  and  again  in  State  R.  Tax  Cases, 
92  U.  S.  575,  613,  23  L.  ed.  603,  673,  it  was 
said  by  this  court,  that  the  system  pre- 
^  scribed  by  the  United  States  in  regard  to 
2  both  customs  duties  and  internal  revenue 
«  taxes,  of  stringent  measure^'^not  judicial,  to 
collect  them,  with  appeals  to  specified  tri- 
bunals, and  suits  to  recover  back  moneys 
illegally  exacted,  was  a  system  of  corrective 
justice  intended  to  be  complete,  and  enact- 
ed under  the  right  belonging  to  the  govern- 
ment to  prescribe  the  conditions  on  which 
it  would  subject  itself  to  the  judgment  of 


the  courts  in  the  collection  of  its  revenues. 
In  the  exercise  of  that  right,  it  declares,  by 
§  3224,  that  its  officers  shall  not  be  enjoined 
from  collecting  a  tax  claimed  to  have  been 
unjustly  assessed,  when  those  officers,  in 
the  course  of  general  jurisdiction  over  the 
subject-matter  in  question,  have  made  the 
assignment  [assessment]  and  claim  that  it 
is  valid." 

And  this  doctrine  has  been  repeatedly  ap- 
plied until  it  is  no  longer  open  to  question 
that  a  suit  may  not  be  brought  to  enjoin  the 
assessment  or  collection  of  a  tax  because  of 
the  allied  unconstitutionality  of  the  stat- 
ute imposing  it.    Shelton  v.  Piatt,  139  U.  S. 
591,  35  L.  ed.  273,  11  Sup.  Ct  Rep.  646; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  t.  Board  of 
Public  Works,  172  U.  S.  32,  43  L.  ed.  364, 
19  Sup.  Ct.  Rep.  90;  Pacific  Steam  Whaling 
Co.  V.  United  States,  187  U.  S.  447,  451,  452, 
47  L.  ed.  253,  256,  256,  23  Sup.  a.  Rep.  154. 
But  it  is  contended  that  this  doctrine  has 
no  application  to  a  case  where,  wholly  inde- 
pendent of  any  claim    of    the   imconstitu- 
tionality  of  the  tax  sought  to  be  enjoined, 
additional     equities     sufficient    to    sustain 
jurisdiction  are  alleged,  and  this,  it  is  sjh 
serted,  being  such  a  case,  falls  within  the  ex- 
ception to  the  general  rule.    But,  conceding 
for  argument's  sake  only  the  legal  premise 
upon  which  the  contention  rests,  we  think 
the  conclusion  that  this  case  falls  within 
such    exception    is   wholly    without   merit, 
since,    after    an  examination  of  the  com- 
plaint, we  are  of  the  opinion  thst  no  ground 
for  equitable  jurisdiction  is  alleged.    It  is 
true  the  complaint  contains  averments  that 
unless  the  taxes  are  enjoined  many  suits  by 
other  persons  will  be  brought  for   the   re- 
covery of  the  taxes  paid  by  them,  and  also 
that  by  reason  of  §  3187,  Rev.  Stat.  (Comp. 
Stat.  1913,  9  5909),  making  the  tax  a  lien 
on  plaintiffs'  property,  the  assessment  of  the  oi 
taxes  would  constitute  a  cloud  on  plaintiffs'  JJ 
*title.    But  these  allegations  are  wholly  in-  * 
adequate  under  the  hypothesis    which    we 
have  assumed  solely  for  the    sake    of    the 
argument,  to  sustain  jurisdiction,  since  it 
is  apparent  on  their  face   they    allege    no 
ground  for  equitable  relief  independent  of 
the  mere  complaint  that  the  tax  is  illegal 
and  unconstitutional  and  should  not  be  en- 
forced,— allegations  which,  if  recognized  as 
a   basis    for   equitable   jurisdiction,   would 
take  every  case  where  a  tax  was  assailed 
because  of  its  unconstitutionality  out  of  the 
provisions  of  the  statute,  and  thus  render 
it  nugatory,  while  it  is    obvious   that    the 
statute  plainly  forbids  the  enjoining  of  a 
tax  unless  by  some  extraordinary  and  en- 
tirely    exceptional     circumstance    its    pro- 
visions are  not  applicable. 

There  is  a  contention  that  the  provisions 
requiring  an  appeal  to  the  Commissioner  of 
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Internal  Revenue  after  payment  of  the 
taxes,  and  giving  a  right  to  sue  in  case  of 
bis  refusal  to  refund,  are  wanting  in  due 
process,  and  therefore  there  is  jurisdiction. 
But  we  think  it  suffices  to  state  that  con- 
tention to  demonstrate  its  entire  want  of 
merit. 
Affirmed* 

Mr.  Justice  McReynolda  took  no  part  in 
the  consideration  and  decision  of  this  case. 


(140  U.  8.  US) 
JOHN  F    DODGE  and  Horace  E.  Dodge, 
Appts., 

V. 

JAMES  J.  BRADY,  Collector  of  Internal 
Revenue. 

Inissnal  Reventte  <12»3S— Suit  to  Re- 
covBB  Taxes  Wbongfullt  Collected. 
A  Federal  district  court  cannot  be 
said  to  have  committed  reversible  error  in 
assuming  to  pass  upon  the  merits  of  a  con- 
troversy presented  by  a  supplemental  bill 
alleging  that,  since  the  filing  of  the  original 
bill  to  enjoin  the  collector  of  internal  reve- 
nue from  collecting  the  surtaxes  assessed 
under  the  income  tax  section  of  the  tariff 
act  of  October  3,  1913  (38  SUt.  at  L.  166, 
<diap.  16)  ♦,  on  the  ground  of  its  unconstitu- 
tionality, the  Commissioner  of  Internal 
Revenue  had  ruled  adversely  upon  plaintiff's 
protest,  and  that  they  had  thereupon  paid 
the  taxes  under  protest,  and  praying  a  re- 
covery of  the  amount  paid  to  the  collector, 
and  the  other  relief  asked  in  the  original 
bill,  notwithstanding  the  failure  of  such 
supplemental  bill  to  allege  a  compliance 
with  the  conditions  imposed  by  U.  S.  Rev. 
Stat.  §§  3220,  3228,  Comp.  Stat.  1913, 
IS  5944,  6949,  as  prerequisites  to  a  suit  to 
recover  taxes  wrongfully  collected,  viz.,  an 
appeal  to  the  Commissioner  of  Internal 
Revenue  after  payment,  and  his  refusal  to 
refund. 

'  CBd.  Note.— For  other  casw,  tsee  Internal  Rev- 
enue^ Cent  Dig.  IS  83.  84 ;    Deo.  Dig.  e=»38.] 

[No.  213.] 

Argued  October  14  and  15,  1916.     Decided 
February  21,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Michigan  to  review  a  decree  dismissing 
a  suit  to  enjoin  the  collection  of  an  income 
tax,  and  to  recover  the  amount  of  the  tax 
paid  under  protest.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  William  D.  Guthrie  and  Fred 
A;  Baker  for  appellants. 

Solicitor  General  Davis  and  Assistant  At- 
2  tomey  General  Wallace  for  appellee. 

♦     *Mr.    Chief   Justice   White   delivered    the 
opinion  of  the  court: 

The  appellants  are  the.  same  persons  who 
aued  in  Dodge  v.  Osborn,  just  decided  [240 


U.  S.  118,  GO  L.  ed.  — .  36  Sup.  Ct  Eep. 
2751.  After  the  dismissal  of  that  suit  by  the 
supreme  court  of  the  District  of  Columbia 
for  want  of  jurisdiction,  the  parties,  on  June  ^ 
10,  1914,  filed  their  bill  in  the  court  below  ei 
against  the  collector* of  internal  revenue, « 
to  enjoin  the  collection  of  the  surtaxes  as- 
sessed against  them,  which  were  disputed  in 
the  previous  case  on  substantially  the  same 
grounds  alleged  in  the  complaint  in  that 
case.  The  bill  alleged,  however,  that  plain- 
tiffs had  filed  with  the  collector  "an  appeal 
or  claim  for  the  remission  and  abatement 
of  the  surtaxes"  because  of  the  unconstitu- 
tionality of  the  statute  imposing  them,  and 
that  the  Commissioner  of  Internal  Revenue 
to  whom  the  claim  had  been  forwarded  by 
the  collector  had  such  protest  under  advise- 
ment. Upon  the  filing  of  the  bill  the  plain- 
tiffs moved  for  a  preliminary  injunction 
which  was  denied  July  29,  1914.  On  the 
same  day,  by  leave  of  court,,  a  supplemental 
bill  was  filed  which  alleged  that  since  the 
filing  of  the  original  bill  the  Commissioner 
of  Internal  Revenue  had  ruled  adversely  up- 
on plaintiffs'  protest,  and  that  thereupon 
they  had  paid  the  surtaxes  to  the  collector 
under  protest,  and  they  prayed  a  recovery 
of  the  amount  paid  to  the  collector  and  for 
the  other  relief  asked  in  the  original  bill. 
The  defendant  moved  to  dismiss  the  bill  for 
want  of  jurisdiction  because  the  suit  was 
brought  to  enjoin  the  collection  of  a  tax, 
contrary  to  the  provisions  of  §  3224,  Re- 
vised Statutes  (Comp.  Stat.  1913,  §  5947), 
and  for  want  of  equity  because  the  income 
tax  law  was  constitutional  and  valid.  The 
court  sustained  the  motion  on  the  latter 
ground  and  dismissed  the  bill  on  the  merits, 
and  the  case  is  here  on  direct  appeal  be- 
cause of  the  constitutional  questions. 

The  government  insists  that  the  court  be- 
low was  without  jurisdiction  to  decide  the 
merits,  and  we  come  first  to  that  question. 
It  is  apparent  if  the  original  bill  alone  la 
taken  into  view  that  the  suit  was  brought 
to  enjoin  the  collection  of  a  tax,  and  the 
court  was  without  jurisdiction  for  the  rea- 
sons stated  in  the  previous  case.  And  it  is 
argued  by  the  government  that  there  was  no 
jurisdiction  under  the  supplemental  bill, 
since  it  fails  to  allege  that  an  appeal  was 
taken  to  the  Commissioner  of  Internal  Rev-  9 
enue  after  the  payment  of  the  taxes,  and  S 
that  he  refused*  to  refund  them,  and  there-  * 
fore  fails  to  allege  a  compliance  with  the 
conditions  imposed  by  §§  3220  and  3226  of 
the  Revised  Statutes  (Comp.  Stat.  1913,  §§ 
5944,  5949),  as  prerequisites  to  a  suit  to 
recover  taxes  wrongfully  collected.  Bo^, 
broadly  considering  the  whole  situation,' 
and  taking  into  view  tho  peculiar  facts  of 
the  case,  the  protest  to  the  Commissioner, 
and  his  exertion  of  authority  over  it,  and 
his  adverse  ruling  upoa  the  merits  of  the 
tax,    thereby    pussing    upon    every    question 
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which  he  would  be  called  upon  to  decide  on 
an  appeal  for  a  refunding  of  the  taxes  paid, 
we  tiiink  that  this  case  is  so  exceptional  in 
character  as  not  to  justify  us  in  holding 
that  reversible  error  was  committed  by  the 
oourt  below  in  passing  upon  the  case  upon 
its  merits,  thus  putting  an  end  to  further 
absolutely  useless  and  unnecessary  contro- 
versy. We  say  useless  and  unnecessary  be- 
cause on  the  merits  all  the  contentions 
urged  by  the  appellants  concerning  the  un- 
eonstitutionality  of  the  law  and  of  the  sur- 
taxes which  it  imposes  have  been  considered 
and  adversely  disposed  of  in  Brushaber  Y. 
Union  P.  B.  Ck).  240  U.  S.  1,  60  L.  ed.  — , 
36  Sup.  Gt.  Bep.  236. 

Judgment  affirmed. 

Mr.  Justice  MoReynolda  took  no  part  in 
the  consideration  or  decision  of  this  case. 


(240  U.  8.  108) 

JOHN  R.  STANTON.  Appt., 

V. 

BALTIC  MINING  COMPANY  et  al. 

iNTEBNAii  Revenue  ^=s>2&— Income  Tax—' 
Restraining  Enfobcement. 

1.  The  maintenance  by  a  stockholder  of 
a  suit  to  restrain  a  corporation  from  volun- 
tarily complying  with  the  income  tax  pro- 
visions of  the  tariff  act  of  October  3,  1913 
(38  Stat  at  L.  166,  chap.  16)*,  upon  the 
grounds  of  the  repugnancy  of  the  statute 
to  the  Federal  Constitution,  of  the  peculiar 
relation  of  the  corporation  to  the  stock- 
holders, and  their  particular  interests  re- 
sulting from  many  of  the  administrative 
provisions  of  the  assailed  act,  of  the  con- 
fusion, wrong,  and  multiplicity  of  suits,  and 
the  absence  of  all  means  of  redress  which 
will  result  if  the  corporation  pays  the  tax 
and  complies  with  the  act  in  other  respects 
without  protest,  as  it  is  alleged  it  is  its 
intention  to  do,  is  not  forbidden  bv  the  oro- 
hibition  of  U.  S.  Rev.  Stat.  §  3224,  Comp. 
Stat.  1913,  §  5947,  against  enjoining  the  en- 
forcement of  taxes. 

[Bd.  Note.— For  other  cases,  see  Internal  Rev- 
enue, Cent.  Dig.  IS  76-81;    Dec.  Dig.  <3=928.] 

Constitutional  Law  ^=s>229,  286  —  Due 
Pbocess  of  Law— DiscBiMiNATioN  —  In- 
come Tax  on  Mininq  Companies. 

2.  Mining  companies  and  their  stock- 
holders are  not  denied  the  equal  protection 
of  the  laws  nor  deprived  of  their  property 
without  due  process  of  law,  contrary  to  U. 
S.  Const.,  5th  Amend.,  by  the  income  tax 
provisions  of  the  tariff  act  of  October  3, 
1013  (38  Stat,  at  L.  166,  chap.  16),  under 
which  the  deduction  permitted  for  depre- 
ciation arising  from  depletion  of  ore  de- 
posits is  limited  to  5  per  cent  of  the  gross 
value  at  the  mine  of  the  output  during  the 
year,  while  other  individuals  and  corpora- 
tions have  the  right  to  deduct  a  fair  and 
reasonable  percentage  for  losses  and  depre- 
ciation. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  |  6«>;    Deo.  Dig.  ^s=>229,  286.] 


Constitutional  Law  <©=»286— Due  Pro- 
cess OP  Law— Income  Tax^Discbimina* 
tion. 

3.  Allowing  individuals  to  deduct  from 
their  gross  income  dividends  paid  them  by 
corporations  whose  incomes  are  taxed,  and 
not  giving  such  right  of  deduction  to  cor- 
porations, as  is  done  by  the  income  tax  pro- 
visions of  the  tariff  act  of  October  3,  1913 
(38  SUt.  at  L.  166,  chap.  16),  does  not 
render  the  tax  wanting  in  due  process  of 
law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Dec.  Dig.  «=»286.] 

CONSTITTTTIONAL  LaW   ^=>286— DISCBIMI- 

nation— Due  Pbogess  or  Law  —  Income 
Tax. 

4.  No  unconstitutional  discrimination 
results  from  the  progressive  rate  feature 
of  the  income  tax  imposed  by  the  act  of 
October  3,  1913  (38  Stat,  at  L.  166,  chap. 
16),  because  the  surtax  applies  to  individ- 
ual incomes  only,  not  to  corporate  ones. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Dec.  Dig.  ^s»286.] 

Constitutional  Law  ^=>286  —  Dibcbimi- 
NATioN— Due  Pbogess  of  Law— -Income 
Tax— Exemptions. 

5.  Corporations  are  not  unconstitution- 
ally discriminated  against  because  of  the 
exemption  which  the  income  tax  provisions 
of  the  tariff  act  of  October  3,  1913  (38  SUt. 
at  L.  166,  chap.  16),  makes  of  individual 
incomes  below  $4,000. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  ^=»286.] 

Intebnal  Revenue  ^=s»2— Income  Tax  — 
Exemptions. 

6.  Labor,  agricultural,  or  horticultural 
organizations,  mutual  savings  banks,  etc^ 
could  be  excepted  from  the  operation  of  the 
income  tax  provisions  of  the  tariff  act  of 
October  3,  1913  (38  Stat,  at  L.  166,  chap. 
16),  without  rendering  the  tax  repugnant 
to  the  Federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Internal  Rev- 
enue. Cent.  Dig.  I  2 ;    Dec.  Dig.  ^s»2.] 

Intebnal  Revenue  ^=»7— Powbb  op  Con- 
OBESs— Income  Tax. 

7.  The  whole  purpose  of  U.  8.  Const., 
16th  Amend.,  giving  Congress  the  power  **to 
lay  and  collect  taxes  on  incomes,  from  what- 
ever source  derived,  without  apportionment 
among  the  several  states,  and  without  re- 
gard to  any  census  or  enumeration,"  was 
to  exclude  the  source  from  which  a  taxed 
income  was  derived  as  the  criterion  by 
which  to  determine  the  applicability  of  the 
constitutional  requirement  as  to  apportion- 
ment of  direct  taxes. 

[Ed.  Note.— For  other  cases,  see  Internal  Rev- 
enue, Cent.  Dig.  S9  8-10 ;    Dec.  Dig.  ^s>7.] 

Internal  Revenxte  ^=»2— Income  Tax  — 
Mining  Cobpobations— Dibect  Tax. 

8.  The  taxation  of  mining  companies 
cannot  be  taken  oitt  of  the  rule  established 
by  U.  S.  Const.,  16th  Amend.,  excluding  the 
source  from  which  a  taxed  income  is  derived 
as  the  criterion  by  which  to  determine  tht 
applicability  of  tlie  constitutional  require- 
ment as  to  apportionment  of  direct  taxes, 
because  an  inadequate  allowance  by  way 
of  deduction  is  made  by  the  income  tax  pro- 
visions of  the  tariff  act  of  October  3.  1913 
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(38  Stat,  at  L.  166,  chap.  16),  for  the  ex- 
haustion of  the  ore  body. 

[Bd.  Note.— For  other  caaes,  see  Internal  Rev- 
enue. Cent.  Dig.  9  2 ;    Dec.  Dig.  ^s»2.] 

Internal  Revenue  ^=s>2— Income  Tax  — 
Mining  CoRPoaATioN&— Direct  Tax. 
9.  Independently  of  the  operation  of  U. 
S.  Const.,  16th  Amend.,  the  tax  imposed 
by  the  income  tax  section  of  the  tariff  act 
of  October  3,  1913  (38  Stat,  at  L.  166,  chap. 
16),  upon  the  product  of  the  working  of  a 
corporate  mine  is  not  a  direct  tax  on  prop- 
erty by  reason  of  its  ownership  because  ade- 
quate allowance  may  not  be  made  for  the 
exhaustion  of  the  ore  body  to  result  from 
working  the  mine. 

[Bd.  Note.— Per  other  cases   see  Internal  Rev- 
enue, Cent  Dig.  9  2;    Dec.  Dig.  ^3»2.] 

[No.  359.] 

Argued  October  14  and  15,  1915.     Decided 
February  21,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of 
Massachusetts  to  review  a  decree  dismiss- 
ing the  bill  in  a  suit  by  a  stockholder  to 
restrain  the  corporation  from  voluntarily 
complying  with  the  Federal  income  tax. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A.  Snow  for  appellant. 

No  appearance  for  appellees. 

Mr.  John  R.  Van  Derlip  filed  a  brief  as 

^mnieus  curia. 

o 

•*  *Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

As  in  Brushaber  v.  Union  P.  R.  Co.  240 
U.  S.  1,  60  L.  ed.  — ,  36  Sup.  Ot.  Rep.  236, 
this  case  was  commenced  by  the  appellant  as 
a  stockholder  of  the  Baltic  Mining  Company, 
the  appellee,  to  enjoin  the  voluntary  pay- 
ment by  the  corporation  and  its  officers  of 
the  tax  assessed  against  it  under  the  in- 
come tax  section  of  the  tariff  act  of  Octo- 

•  ber  3,  1913  (38  Stat,  at  L.  166,  181,  chap. 
Sl6).     As  to  the  grounds  for  the  equitable 

*  relief  sought  in  this  case  so  far  as  the 
question  of  jurisdiction  is  concerned  are 
substantially  the  same  as  those  which  were 
relied  upon  in  the  Brushaber  Case,  it 
follows  that  the  ruling  in  that  case  uphold- 
ing the  power  to  dispose  of  that  controversy 
is  controlling  here,  and  we  put  that  subject 
out  of  view. 

Further,  also,  like  the  Brushaber  Case, 
this  is  before  us  on  a  direct  appeal  prose- 
cuted for  the  purpose  of  reviewing  the  ac- 
tion of  the  court  below  in  dismissing  on 
motion  the  bill  for  want  of  equity. 

The  bill  averred:  "That,  under  and  by 
virtue  of  the  alleged  authority  contained 
In  said  income  tax  law,  if  valid  and  con- 
stitutional, the  respondent  company  is  tax- 
able at  the  rate  of  1  per  cent  upon  its  gross 


receipts  from  all  sources,  during  the  calen- 
dar year  ending  December  31,  1914,  after 
deducting  (1)  its  ordinary  and  necessary 
expenses  paid  within  the  year  in  the  main- 
tenance and  operation  of  its  business  and 
properties,  and  (2)  all  losses  actually  sus- 
tained within  the  year,  and  not  compen- 
sated by  insurance  or  otherwise,  including 
depreciation  arising  from  depletion  of  its 
ore  deposits  to  the  limited  extent  of  5  per 
cent  of  the  'gross  value  at  the  mine  of  the 
output'  during  said  year."  It  was  fur- 
ther alleged  that  the  company  would,  if 
not  restrained,  make  a  return  for  taxation 
conformably  to  the  statute,  and  would  pay 
the  tax  upon  the  basis  stated  without  pro- 
test, and  that  to  do  so  would  result  in  de- 
priving the  complainant  as  a  stockholder 
of  rights  secured  by  the  Constitution  of 
the  United  States,  as  the  tax  which  it  was 
proposed  to  pay  without  protest  was  void 
for  repugnancy  to  that  Constitution.  The 
bill  contained  many  averments  on  the  fol- 
lowing subjects,  which  may  be  divided  into 
two  generic  classes:  (A)  Those  concern- 
ing the  operation  of  the  law  in  question 
upon  Individuals  generally  and  upon  other 
than  mining  corporations,  and  the  discrimi- 
nation against  mining  corporations  which  a 
arose  in  favor  of  such  other  corporations  h 
and*  individuals  by  the  legislation,  as  well  * 
as  discrimination  which  the  provisions  of 
the  act  operated  against  mining  corpora- 
tions because  of  the  separate  and  more  un- 
favorable burden  cast  upon  them  by  the 
statute  than  was  placed  upon  other  cor- 
porations and  individuals, — averments  all 
of  which  were  obviously  made  to  support 
the  subsequent  charges  which  the  bill  con- 
tained as  to  the  repugnancy  of  the  law  im- 
posing the  tax  to  the  equal  protection,  due 
process,  and  uniformity  clauses  of  the  Con- 
stitution. And  (B)  those  dealing  with  the 
practical  results  on  the  company  of  the 
operation  of  the  tax  in  question,  evidently 
alleged  for  the  purpose  of  sustaining  the 
charge  which  the  bill  made  that  the  tax 
levied  was  not  what  was  deemed  to  be  the 
peculiar  direct  tax  which  the  16th  Amend- 
ment exceptionally  authorized  to  be  levied 
without  apportionment,  and  of  the  result- 
ing repugnancy  of  the  tax  to  the  Consti- 
tution as  a  direct  tax  on  property  because 
of  its  ownership,  levied  without  conforming 
to  the  regulation  of  apportionment  generally 
required  by  the  Constitution  as  to  such 
taxation. 

We  need  not  more  particularly  state  the 
averments  as  to  the  various  contentions  in 
class  (A),  as  their  character  will  neces- 
sarily be  made  manifest  by  the  statement 
of  the  legal  propositions  based  on  them 
which  we  shall  hereafter  have  occasion  to 
make.    As  to  the  averments  ooneeming  class 
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(B),  it  suffices  to  say  that  it  resulted 
from  copious  allegations  in  the  bill  as  to 
the  value  of  the  ore  body  contained  in  the 
mine  which  the  company  worked,  and  the 
total  output  for  the  year  of  the  product  of 
the  mine  after  deducting  the  expenses  as 
previously  stated;  that  the  6  per  cent 
deduction  permitted  by  the  statute  was  in- 
adequate to  allow  for  the  depletion  of  the 
ore  body,  and  therefore  the  law  to  a  large 
extent  taxed  not  the  mere  profit  arising 
from  the  operation  of  the  mine,  but  taxed 
Q  as  income  the  yearly  product  which  repre- 
^  sented  to  a  large  extent  the  yearly  deple- 
•  tion  or  exhaustion  of*  the  ore  body  from 
which,  during  the  year,  ore  was  taken.  In- 
deed, the  following  alleged  facts  concerning 
the  relation  which  the  annual  production 
bore  to  the  exhaustion  or  diminution  of  the 
property  in  the  ore  bed  must  be  taken  as 
true  for  the  purpose  of  reviewing  the  judg- 
ment sustaining  the  motion  to  dimiss  the 
bill. 

"That  the  real  or  actual  yearly  income 
derived  by  the  respondent  company  from 
its  business  or  property  does  not  exceed 
$550,000.  That,  mider  the  income  tax,  the 
said  company  is  held  taxable,  in  an  aver- 
age year,  to  the  amount  of  approximately 
$1,150,000,  the  same  being  ascertained  by 
deducting  from  its  net  receipts  of  $1,400,000 
only  a  depreciation  of  $100,000  on  its  plant 
and  a  depletion  of  its  ore  supply  limited  by 
law  to  5  per  eent  of  the  value  of  its  annuid 
gross  receipts,  .and  amounting  to  $150,000; 
whereas,  in  order  properly  to  ascertain  its 
actual  kicome,  $750,000  per  annum  should 
be  allowed  to  be  deducted  for  such  deple- 
tion, or  flye  times  the  amount  actually  al- 
lowed." 

Without  attempting  minutely  to  state 
€very  possible  ground  of  attack  which 
might  be  deduced  from  the  averments  of 
the  bill,  but  in  substance  embracing  every 
material  grievance  therein  asserted  and 
pressed  in  argument  upon  our  attention  in 
the  elaborate  briefs  which  have  been  sub- 
mitted, we  come  to  separately  dispose  of 
the  legal  propositions  advanced  in  the  bill 
and  arguments  concerning  the  two  classes. 
Class  A.  Under  this  the  bill  charged  that 
the  provisions  of  the  statute  "are  imcon- 
stitutional  and  void  under  the  5th  Amend- 
ment, in  that  they  deny  to  mining  compa- 
nies and  their  stockholders  equal  protection 
of  the  laws  and  deprive  them  of  their  prop- 
erty without  due  process  of  law,"  for  the 
following  reasons: 

(1)   Because  all  other  individuals  or  cor- 
porations were  given  a  right  to  deduct  a 
fair   and  reasonable  percentage  for  losses 
S  and  depreciation  of  their  capital,  and  they 
r  vera*tlierefore  not  confined  to  the  arbitrary 


5  per  cent  fixed  as  the  basis  for  deducti<ms 
by  mining  corporations. 

<2)  Because  by  reason  of  the  differences 
in  the  allowances  which  the  statute  per- 
mitted, the  tax  levied  was  virtually  a  net 
income  tax  on  other  corporations  and  in- 
dividuals, and  a  gross  income  tax  on  min- 
ing corporations. 

(3)  Because  the  statute  established  a 
discriminating  rule  as  to  individuals  and 
other  corporations  as  against  mining  cor- 
porations on  the  subject  of  the  method  of 
the  allowance  for  depreciations. 

(4)  Because  the  law  permitted  all  in- 
dividuals to  deduct  from  their  net  income 
dividends  received  from  corporations  which 
had  paid  the  tax  on  their  incomes,  and  did 
not  give  the  right  to  corporations  to  make 
such  deductions  from  their  income  of  divi- 
dends received  from  other  corporations 
which  had  paid  their  income  tax.  This  was 
illustrated  by  the  averment  that  09  per 
cent  of  the  stock  of  the  defendant  company 
was  owned  by  a  holding  company,  and  that 
under  the  statute  not  only  was  the  cor- 
poration obliged  to  pay  the  tax  on  its  in- 
come, but  so  also  was  the  holding  company 
obliged  to  pay  on  the  dividends  paid  it  by 
the  defendant  company. 

(5)  Because  of  the  discrimination  result- 
ing ^om  the  provision  of  the  statute  pro- 
viding for  a  progressive  increase  of  taxa- 
tion or  surtax  as  to  individuals,  and  not 
as  to  corporations. 

(6)  Because  of  the  ocemptions  which  the 
statute  made  of  individual  incomes  below 
$4,000,  and  of  incomes  of  labor  organizar 
tions  and  various  other  exemptions  which 
were  set  forth. 

But  it  is  apparent  from  the  mere  state- 
ment of  these  contentions  that  each  and 
all  of  them  were  adversely  disposed  of  by 
the  decision  in  the  Brushaber  Case,  and  they 
all  therefore  may  be  put  out  of  view. 

Class  B.  Under  this  class  these  pn^osi-v 
tions  are  relied  upon:  I 

*(1)  That  as  the  16th  Amendment  author-* 
isea  only  an  exceptional  direct  income  tax 
without  apportionment,  to  which  the  tax 
in  question  does  not  conform,  it  is  there- 
fore not  within  the  authority  of  that 
Amendment. 

(2)  Not  being  within  the  authority  of 
the  16th  Amendment,  the  tax  is  therefore, 
within  the  ruling  of  Pollock  v.  Farmers' 
Loan  &  T.  Co.  157  U.  S.  429,  80  L.  ed.  759, 
15  Sup.  Ct.  Rep.  673;  158  U.  S.  601,  39 
L.  ed.  1108,  15  Sup.  Ct.  Rep.  912,  a  direct 
tax  and  void  for  want  of  compliance  with 
the  regulation  of  apportionment. 

As  the  first  proposition  is  plainly  in  con- 
flict with  the  meaning  of  the  16th  Amend- 
ment as  interpreted  in  the  Brushaber  Case^ 
it  may  also  be  put  out  of  view.    As  to  tha 


Digitized  by 


Google 


1915. 


TYEE  REALTY  00.  v.  ANDERSON 


281 


Moond,  while  indeed  it  is  distinct  from  the 
subjects  considered  in  the  Brushaber  Case 
to  the  extent  that  the  particular  tax  which 
the  statute  levies  on  mining  corporations 
here  under  consideration  is  distinct  from 
the  tax  on  corporations  other  than  mining 
and  on  individuals,  which  was  disposed  of 
in  the  Brushaber  Case,  a  brief  analysis  will 
serve  to  demonstrate  that  the  distinction 
is  one  without  a  difference,  and  therefore 
that  the  proposition  is  also  foreclosed  by 
the  previous  ruling.    The  contention  is  that 
as  the  tax  here  imposed  is  not  on  the  net 
product,  but  in  a  sense  somewhat  equivalent 
to  a  tax  on  the  gross  product  of  the  work* 
ing  of  the  mine  by  the  corporation,  there- 
fore the  tax  is  not  within  the  purview  of 
the  16th  Amendment,  and  consequently  it 
must  be  treated  as  a  direct  tax  on  property 
because  of  its  ownership,  and  as  such  void 
for    want    of    apportionment.      But,    aside 
from  the  obvious  error  of  the  proposition, 
intrinsically  considered,  it  manifestly  dis- 
regards the  fact  that  by  the  previous  ruling 
it  was  settled  that  the  provisions  of  the 
16th  Amendment  conferred  no  new  power 
■of  taxation,  but  simply  prohibited  the  pre- 
vious complete  and  plenary  power  of  in- 
come taxation  possessed  by  Congress  from 
M  the  beginning  from  being  taken  out  of  the 
S  category  of  indirect  taxation  to  which  it 
*  inherently  belonged,   and  being  placed  •in 
the  category  of  direct  taxation  subject  to 
■apportionment  by   a  consideration  of  the 
sources  from  which  the  income  was  derived, 
— ^that  is,  by  testing  the  tax  not  by  what 
it  was,  a  tax  on  income,  but  by  a  mistaken 
theory  deduced  from  the  origin  or  source 
of  the  income  taxed.    Mark,  of  course,  in 
paying  this  we  are  not  here  considering  a  tax 
not    within    the    provisions    of    the    16th 
Amendment,  that  is,  one  in  whieh  the  regu- 
lation of  apportionment  or  the  rule  of  uni- 
formity   is   wholly   negligible   because   the 
tax  is  one  entirely  beyond  the  scope  of  the 
taxing  power  of  Congress,  and  where  con- 
sequently no  authority  to  impose  a  burden, 
•either  direct  or  indirect,  exists.     In  other 
words,  we  are  here  dealing  solely  with  the 
restriction   imposed   by   the    16th   Amend- 
ment on  the  right  to  resort  to  the  source 
whence  an  income  is  derived  in  a  case  where 
there  is  power  to  tax  for  the  purpose  of 
taking  the  income  tax  out  of  the  class  of 
indirect,  to   which   it  generically   belongs, 
and  putting  it  in  the  class  of  direct,  to 
which  it  would  not  otherwise  belong,  in  or- 
4er  to  subject  it  to  the  regulation  of  ap- 
portionment.   But  it  is  said  that  although 
this  be  undoubtedly  true  as  a  general  rule, 
the  peculiarity  of  mining  property  and  the 
^exhaustion  of  the  ore  body  which  must  re- 
-sult  from  working  the  mine  cause  the  tax 
in  a  case  like  this,  where  an  inadequate 


allowance  by  way  of  deduction  is  made  for 
the  exhaustion  of  the  ore  body,  to  be  in 
the  nature  of  things  a  tax  on  property  be- 
cause of  its  ownership,  and  therefore  sub- 
ject to  apportionment.  Not  to  so  hold,  it 
is  urged,  is  as  to  mining  property  but  to 
say  that  mere  form  controls,  thus  render- 
ing in  substance  the  command  of  the  Con- 
stitution that  taxation  directly  on  property 
because  of  its  ownership  be  apportioned, 
wholly  illusory  or  futile.  But  this  merely 
asserts  a  right  to  take  the  taxation  of  min- 
ing corporations  out  of  the  rule  established 
by  the  16th  Amendment  when  there  is  no^ 
authority  for  so  doing.  It  moreover  rests ^ 
upon  the  wholly  fallacioui^assumption  that»  * 
looked  at  from  the  point  of  view  of  sub- 
stance, a  tax  on  the  product  of  a  mine  is 
necessarily  in  its  essence  and  nature  in 
every  case  a  direct  tax  on  property  because 
of  its  ownership,  unless  adequate  allowance 
be  made  for  the  exhaustion  of  the  ore  body 
to  result  from  working  the  mine.  We  say 
wholly  fallacious  assumption  because,  in- 
dependently of  the  effect  of  the  operation 
of  the  16th  Amendmenty  it  was  settled  in 
Stratton's  Independence  v.  Howbert,  231  U. 
S.  399,  58  L.  ed.  285,  34  Sup.  Ct.  Rep.  136, 
that  such  tax  is  not  a  tax  upon  property 
as  such  because  of  its  ownership,  but  a  true 
excise  levied  on  the  results  of  the  business 
of  carrying  on  mining  operations,  (pp.  413 
et  seq.) 

As  it  follows  from  what  we  have  said 
that  the  contentions  are  in  substance  and 
effect  controlled  by  the  Brushaber  Case, 
and,  in  so  for  as  this  may  not  be  the  case, 
are  without  merit,  it  results  that,  for  the 
reasons  stated  in  the  opinion  in  that  ease 
and  those  expressed  in  this,  the  judgment 
must  be  and  it  is  affirmed. 

Mr.  Justice  MoBeynoIds  took  no  part  in 
the  consideration  and  decision  of  this 


(240  U.  8.  UB) 

TYEE  REALTY  C0B4PANY,  Plff.  in  Err., 

V. 

CHARLES  W.  ANDERSON,  Collector  of  In- 
ternal Revenue. 


EDWIN  THORNE,  Plff.  in  Err., 

V. 

CHARLES  W.  ANDERSON,  Collector  of  In- 
ternal Revenue. 

IZVTSBNAL  BSVBNUB  «=»7— POWEB  OF  GON- 
OBESS—lNCOME  TAX. 

1.  The  whole  purpose  of  U.  S.  Const^ 
16th  Amend.,  giving  Congress  the  power 
"to  lay  and  collect  taxes  on  incomes,  from 
whatever  source  derived,  without  apportion- 
ment among  the  several  states,  and  with- 
out regard  to  any  census  or  enumeration,'' 
was  to  exclude  the  source  from  which  a 
taxed  income  was  derived  as  the  criterion 
by  which  to  determine  the  applicability  of 
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the    constitutional    requirement    as    to    ap- 
portionment of  direct  taxes. 

[Ed.  Note.— For  other  cases,  see  Internal  Rev- 
enue, Cent.  Dig.  SS  8-10;    Dec.  Dig.  ^=>7.] 

Constitutional  Law  ^=»286  —  Internal 
Revenue  ^=>2— Dub  Process  of  IiAW— 
Income  Tax— Retroactive  Effect. 

2.  The  retroactive  effect  of  the  income 
tax  provisions  of  the  tariff  act  of  October 
3,  1918  (38  Stat,  at  L.  168,  chap.  16,  Comp. 
Stat.  1913,  §  6319),  which  fix  the  preceding 
March  Ist  as  the  time  from  which  the  taxed 
income  for  the  first  ten  months  is  to  be  com- 
puted, does  not  render  the  tax  repugnant  to 
the  due  process  of  law  clause  of  U.  S.  Const^ 
5th  Amend.,  nor  inconsistent  with  the  16th 
Amendment  itself,  since  the  date  of  retro- 
activity did  not  extend  beyond  the  time 
when  the  latter  Amendment  became  opera- 
tive. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  ^=>286 ;  Internal  Revenue.  Cent. 
Dig.  S  2 ;    Dec  Dig.  ^s»2.] 

Constitutional  Law  ®=>286— Due  Pbo- 
CBSB  OF  Law— Income  Tax. 

3.  The  progressive  rate  feature  of  the 
income  tax  imposed  by  the  act  of  October 
3,  1913  (38  Stat,  at  L.  166,  chap.  16,  Comp. 
Stat  1913,  §  6319),  does  not  cause  such  tax 
to  transcend  the  conception  of  all  taxation, 
and  to  be  a  mere  arbitrary  abuse  of  power 
which  must  be  treated  as  wanting  in  due 
process  of  law. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Dec  Dig.  «s>286.] 

Constitutional  Law  ^=3»286— Dub  Pbo- 
CBSs  OF  Law— Income  Tax— Discrimina- 
tion. 

4.  Limiting  the  amount  of  interest 
which  may  be  deducted  from  gross  income 
of  a  corporation  for  the  purpose  of  fixing 
the  taxable  income  to  interest  on  indebted- 
ness not  exceeding  one  half  the  sum  of 
bonded  indebtedness  and  paid-up  capital 
stock,  as  is  done  by  the  income  tax  provi- 
Bions  of  the  tariff  act  of  October  3,  1913 
(38  Stat,  at  L.  166,  chap.  16,  Comp.  Stat. 
1913,  §  6319),  is  not  wanting  in  due  process 
of  law  because  discriminating  between  dif- 
ferent classes  of  corporations  and  individ- 
uals. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Dec  Dig.  «s>286.] 

[Nos.  393  and  394.] 

Argued  October  14  and  15,  1916.     Decided 
February  21,  1916. 

TWO  WRITS  of  Error  to  the  District 
Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  review 
judgments  sustaining  demurrers  to  the  com- 
plaints in  actions  to  recover  back  income 
taxes  paid  under  protest.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Julien  T.  Davies,  Brainard 
Tolles,  Garrard  Glenn,  and  Martin  A. 
Schenclx  for  plaintiffs  in  error. 

Solicitor  General  Davis  and  Assistant  At- 
torney General  Wallace  for  defendant  in 
error. 


•  Mr.   Chief   Justice   Wliite   delivered   the* 
opinion  of  the  court: 

Both  the  plaintiffs  in  error,  the  one  in 
393  a  corporation  and  the  other  in  394  an  «^ 
individual,  paid  under  protest*  to  the  col- " 
lector  of  internal  revenue,  taxes  assessed 
under  the  income  tax  section  of  the  tariff 
act  of  October  3,  1913  (sec.  II.,  chap.  16,  38 
Stat,  at  L.  166,  Comp.  Stat.  1913,  §  6319). 
After  an  adverse  ruling  by  the  Commission- 
er of  Internal  Revenue  on  appeals  which 
were  prosecuted  conformably  to  the  statute 
(Rev.  Stat.  §§  3220,  3226,  Comp.  Stat.  1913, 
§§  5944,  5949)  by  both  the  parties  for  a 
refunding  to  tiiem  of  the  taxes  paid,  these 
suits  were  commenced  to  recover  the 
amounts  paid  on  the  ground  of  the  repug- 
nancy to  the  Constitution  of  the  section  of 
the  statute  under  which  the  taxes  had  been 
collected,  and  the  cases  are  here  on  direct 
writs  of  error  to  the  judgments  of  the 
court  below,  sustaining  demurrers  to  botli 
complaints  on  the  ground  that  they  stated 
no  cause  of  action. 

Every  contrition  relied  upon  for  reversal 
in  the  two  cases  is  embraced  within  the  fol- 
lowing propositions:  (a)  that  the  tax  im- 
posed by  the  statute  was  not  sanctioned  by 
the  16th  Amendment  because  the  statute  ex- 
ceeded the  exceptional  and  limited  power  of 
direct  income  taxation  for  the  first  time 
conferred  upon  Congress  by  that  Amend- 
ment, and,  being  outside  of  the  Amendment, 
and  governed  solely,  therefore,  by  the  gen- 
eral taxing  authority  conferred  upon  Con- 
gress by  the  Constitution,  the  tax  was  void 
as  an  attempt  to  levy  a  direct  tax  without 
apportionment  under  the  rule  established 
by  Pollock  V.  Farmers'  Loan  &  T.  Co.  157 
U.  S.  429,  39  L.  ed.  759,  15  Sup.  Ct  Rep. 
673;  158  U.  S.  601,  39  L.  ed.  1108,  15  Sup. 
Ct  Rep.  912;  (b)  that  the  sUtute  is, 
moreover,  repugnant  to  the  Constitution  be- 
cause of  the  provision  therein  contained  for 
its  retroactive  operation  for  a  designated 
time,  and  because  of  the  illegal  discrimina- 
tions  and  inequalities  which  it  creates,  in- 
cluding the  provision  for  a  progressive  tax 
on  the  income  of  individuals  and  the  method 
provided  in  the  statute  for  computing  the 
taxable  income  of  corporations. 

Bue  we  need  not  now  enter  into  an  origi- 
nal consideration  of  the  merits  of  these  ccm- 
tentions  because  each  and  all  of  them  were 
considered  and  adversely    disposed    of    in 
Brushaber  v.  Union  P.  R.  Co.  240  U.  S.  1,  ^ 
60  L.  ed.  — ,  36  Sup.  Ct  Rep.  236.    That  jj 
case,*  therefore,  is  here  absolutdy  controllinf  * 
and  decisive.    It  follows  that  for  the  reasons 
stated  in  the  opinion  in  the  Brushaber  Case, 
the  judgments  in  these  cases  must  be  and 
they  are  affirmed. 

Mr.  Justice  MoReTi&olds  took  no  part  in 
the  consideration  and  decision  of  these  cases. 
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Ncrm  L.  8ooTr»  Appellant,  t.  Mn.  E.  N. 

Philipo  et  aL   [No.  334.]   Appeal  from 

the  Supreme  Court  of  the  Territory  of 

Hawaii 

See  same  ease  below,  IS  Haw.  HI. 

Mr.  John  W.  Cathcart  for  appeHant. 

No  appearance  for  appellees. 

January  6»  1916.     Dismiasod  with  eosts 
on  motion  of  counsel  for  the  appeUank 


102,  67  L.  ed.  140,  33  Sup.  Ct  Bap.  80; 
Oyerton  t.  Oklahoma,  236  U.  8.  Sl»  69  U 
ed.  112,  36  Sup.  Ct.  Bep.  14. 


MnnfBAPous,    St.   Pattl,   k   Sauxa   Sti. 
Masb  Railroad  Compant,  Plaintiff  in 
Brror,  v.  Louiss  Alexander,  Administra- 
trix, etc  [No.  148.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Wisconsin. 
See  same  ease  below.  156  Wis.  477,  146  N.  W. 

610. 

Mr.  William  A.  Hayes  for  plaintiff  in  er^ 
ror. 

Mr.  D.  W.  McNamara  and  Miss  Anna  B. 
Hull  for  defendant  in  error. 

January  10,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Consolidated  Tump.  Co. 
▼.  Norfolk  ft  O.  V.  R.  Co.  228  U.  S.  596, 
600,  67  L.  ed.  982,  983,  33  Sup.  Ct  Rep. 
600;  Manhattan  L.  Ins.  Co.  v.  Cohen,  234 
U.  S.  123,  137,  68  L.  ed.  1246, 1264,  84  Sup. 
Ct.  Rep.  874;  Easterling  Lumber  Co.  v. 
Pierce,  236  U.  S.  380,  69  L.  ed.  279,  36  Sup. 
Ct.  Rep.  133;  (2)  Missouri  P.  R.  Co.  ▼. 
Humes,  116  U.  S.  612,  29  L.  ed.  463,  6  Sup. 
Ct.  Rep.  110;  Minneapolis  &  St.  L.  R.  Co. 
T.  Beckwith,  129  U.  S.  26,  32  L.  ed.  686,  9 
Sup.  Ct.  Rep.  207 ;  Minneapolis  ft  St.  L.  R. 
Co.  ▼.  Emmons,  149  U.  S.  364,  37  L.  ed. 
769,  18  Sup.  Ct.  Rep.  870;  (3)  Waters- 
Pieroe  Oil  Co.  t.  Texas,  212  U.  S.  112,  118, 
53  L.  ed.  431,  434,  29  Sup.  Ct.  Rep.  227; 
I>eming  t.  CarUale  Packing  Co.  226  17.  & 


RoBBBT  M.   PuBCEEX  et  aL,  Plaintiffs  In 
Error,  t.  Quakes  RBaunr  Coicpamt,  Lnc- 
iTia>.  [No.  162.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  T^niaittwii 

See  same  ease  below.  IM  La.  lOtt,  64  So.  »4. 

Mr.  E.  Howard  McCaleb  for  plaintiffs  in 
eiroBi 

Mr.  William  Winans  Wall  for  defendants 
in  error. 

January  10,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  Castilk)  v.  McConnico, 
168  U.  S.  674,  42  L.  ed.  622,  18  Sup.  Ct. 
Rep.  229;  De  Beam  ▼.  Safe  Deposit  ft  T. 
Co.  233  U.  S.  24,  34,  68  L.  ed.  833,  837,  34 
Sup.  Ct.  Rep.  584;  McDonald  v.  Oregon 
R,  ft  Nav.  Co.  233  U.  S.  665,  669,  670,  68 
L.  ed.  1146,  1148,  1149,  34  Sup.  Ct.  Rep. 
772;  (2)  Ross  V.  Oregon,  227  U.  S.  160, 
161,  67  L.  ed.  468,  463,  33  Sup.  Ctw  Rep. 
220,  Ann.  Cas.  1914C,  224;  Moore-Mans- 
field Constr.  Co.  ▼.  Electrical  Installation 
Co.  234  U.  S.  019,  624,  68  L.  ed.  1603,  1506, 
34  Sup.  Ct.  Rep.  941;  Willoughby  ▼.  Chi- 
cago,  236  U.  S.  46,  69  L.  ed.  123,  36  Sup. 
Ct.  Rep.  23;  Cleveland  ft  P.  R.  Co.  v.  Cleve- 
land, 235  U.  S.  60,  69  L.  ed.  127,  86  Sup. 
Ct  Rep.  2L 

Ex  Pabtb:    In  the  MATm  ov  Robeit  B. 

Whttt,  Petitioner.    [No.  — ,  Orig.] 

Motion  for  leaTe  to  file  petition  for  Writ 
of  Mandamus. 

Messrs.  Frank  W.  dancy,  A.  0.  VborheM^ 
and  H.  L.  Bicklcy  for  petitioner. 

No  appearance  for  respondent 

January  10.  1916.    Denied. 
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OooN  Rapids  National  Bank  et  al.,  Plain- 
tiffa  in  Error,  v.  Magqis  I.  LdEB,i  Execu- 
trix, etc.  [No.  796.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 
No  appearance  for  plaintiffs  in  error. 
Mr.  A.  B.  Oummins  and  Mr.  O.  M.  Brock- 
ett  for  defendant  in.  error. 

January  10,  1916.  Docketed  and  dis- 
missed with  costs,  pursuant  to  the  Ninth 
Rule.  

ABiBGBOiaiiB  &  Fitch  Coiipant  et  aU  Pe- 
titioners, ▼.  Fbedebiok  £.  Baldwin  et  aL 
[No.  767.1 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Messrs.  James  R.  Offleld  and  Charles  K. 

OfSeld  for  petitioners. 
No  appearance  for  respondents. 
January  10,  1916.    Granted. 


Chot  Gum,  etc.  Petitioner,  ▼.  Saicukl  W. 
Backus,  CommisBioner,  etc.  [No.  749.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 
See  lame  case  below,  189  C.  0.  A.  85,  223  Fed. 

487. 

Mr.  Gorry  M.  Stadden  for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral and  Assistant  Attorney  General  Wal- 
lace for  respondent. 

January  10,  1916.    Denied. 


John  M.  Bubboughs  et  al..  Petitioners,  t. 

Florbnob  L.  Chambers.    [No.  755.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of   Appeals  of  the  District  of  Co- 
lumbia. 
See  same  case  below,  44  App.  D.  a  168. 

Messrs.  B.  F.  Leighton  and  Wharton  E 
Lester  for  petitioners. 

Messrs.  George  E.  Sullivan  and  Walter  C. 
English  for  respondent. 

January  10,  1916.    Denied. 


Sanqahon  Loan  &  Tbubt  Coicpany,  Trua- 
tee,  etc..  Petitioner,  v.  United  Shoe  Ma- 
chinist Company.    [No.  765.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 

See  same  case  below,  227  Fed.  401,  142  a  O.  A. 
•7. 


1  Death  of  Anderville  Lee  suggested,  and 
appearance  of  Maggie  L  Lee,  as  party  de- 
fendant in  error  herein,  filed  ana  entered 
on  January  10,  1016* 


Messrs.    Henry    Lyman    Child    and 
Scott  Humphrey  for  petitioner. 
No  counsel  appeared  for  respondent. 
January  10,  1016.    Denied. 


Otis 


San  Antonio  k  AaANSAs  Pass  Bailwat 
CouFAirr,  Petitioner,  V.  Btbebts  West- 
ern Stable  Cab  Company.     [No.  770.) 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  arcuit. 

Messrs.  George  Thompson  and  J.  H.  Bar- 
wise,  Jr.  for  petitioner. 

Messrs.  Levy  Mayer  and  Carl  Meyer  for 
respondent 
January  10,  1916.    Denied. 


Cabedb  H.   Collins   et   a!.,   Plaintiffs  in 
Krror.  v.  Rurus  Phillips  •  et  al..  Trus- 
tees, etc,  et  aL    [Na  173.] 
In    Error    to  the  Supreme  Court  of  the 

State  of  Pennsylvania. 
Messrs.  Charles  K.  Bobinson  and  Jas.  W 

Collins  for  plaintiffs  in  error. 
Messrs.   William  J.  Kyle  and  John   C 

Bayne  for  defendants  in  error. 
January  12,  1016.    Dismissed  with  costs^ 

pursuant  to  the  Tenth  Bule. 


D.  P.  Deaton,  Plaintiff  in  Error,  ▼.  Com- 
monwealth OF  Kentucky.    [No.  177.] 
In  Error  to  the  Court  of  Appeals  of  the 

State  of  Kentucky. 
Mr.    Edward    S.   Jouett  for  plaintiff  in 

error. 
No  appearance  for  defendant  in  error. 
January  13,  1016.    Dismissed  with  oo8t% 

pursuant  to  the  Tenth  Rule. 


Wells  Faboo  ft  Company,  Petitioner,  t» 
Mayob  and  Aldbbmen  of  Jebsey  Gitt«. 
[No.  792.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

See  same  case  below,  ISS  G.  a  A.  tTL,  SU  Fed. 

699. 

Mr.  Chas.  W.  Stockton  for  petitioner. 
Mr.  John  Bentley  for  respondents. 
January  17,  1016.    Denied. 


s  Appearance  of  Bufus  Phillips,  William 
Phillips.  Phoebe  Jane  PhiUips,  Emily  Phfl- 
lips,  Kuth  Phillips,  William  Phillips,  and 
Charles  Phillips,  trustees  under  the  will  of 
William  S.  Phillips,  etc,  et  aL,  as  partiea 
defendant  in  error  in  this  cause,  filed  and 
entered  on  October  12,  1915. 
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United    States,    Appellant,    t.    BIelvbn 
BooTH,i  Administrator,  etc.     [No.  192.] 
Appeal  from  the  Court  of  Claims. 
The  Attorney  General  for  appellant. 
Mr.  George  A.  King  for  appellee. 
January  17,  1916.    Dismissed  on  motion 

of  counsel  for  the  appellant. 


J.  C.  McClelland,  as  State  Auditor  of  the 

State  of  Oklahoma,  et  al..  Appellants,  v. 

MiSBOuBi,  Kansas,  k  Texas  Railway 

COHFANT.  [No.  206.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Oklahoma. 

Mr.  Charles  West  for  appellants. 

No  appearance  for  appellee. 

January  20,  1916.  Dismissed  with  costs 
pursuant  to  the  Tenth  Rule* 


Bbbbcoa  Loth  et  al.  Plaintiffs  in  Error,  ▼. 

OXTT  OF  St.  Louis  et  aL    [No.  190.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

Mr.  David  Goldsmith  for  plaintiffs  in 
error. 

Mr.  Truman  P.  Young  for  defendants  in 
error. 

January  20,  1916.  Dismissed  with  costs 
on  motion  of  counsel  for  the  plaintiffs  in 
error. 


Ctbub  Bbadlet,  Plaintiff  in  Error,  t.  Spo- 
kane &  Inland  Empibb  Rauaoad  Com- 
pany.   [No.  186.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

See  same  case  below,  79  Wash.  455,  L.  R.  A. 
— ,  — ,  140  Pac  C88. 

Mr.  William  H.  Smiley  for  plaintiff  in 
error. 

Mr.  Will  G.  Graves  for  defendant  in  er- 
ror. 

January  24,  1016.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  (1)  New  Orleans  Waterworks 
Co.  T.  Louisiana,  185  U.  S.  S36»  844,  46  L. 
ed.  936,  041,  22  Sup.  Ct.  Rep.  601;  Consoli- 
dated Tump.  Co.  V.  Norfolk  A  0.  V.  R.  Co. 
228  U.  S.  506,  600,  57  L.  ed.  082,  083,  33 
Sup.  Ct.  Rep.  600;  Parker  v.  McLain,  237 
U.  S.  460,  471,  50  L.  ed.  1051,  1053,  35  Sup. 
Ct  Rep.  632;  (2)  Ross  v.  Oregon,  227  U.  S. 
150,  57  L.  ed.  458,  33  Sup.  Ct.  Rep.  220, 
Ann.  Cas.  1014C,  224;  Moore-Mansfield 
Constr.  Co.  T.  Electrical  Installation  Co. 
234  U.  S.  610,  68  L.  ed.  1503,  34  Sup.  Ct. 
Rep.  941;  Willoughby  v.  Chicago,  235  U. 
S.  45,  50  L.  ed.  123,  35  Sup.  Ct.  Rep.  23. 


1  Death  of  Olin  R.  Booth  suggested,  and 
appearance  of  Melven  Booth,  as  adminis- 
trator of  Olin  R.  Booth,  deceased,  as  the 
5 arty  appellee  herein,  filed  and  entered  on 
anuary  10,  1016. 


J.  J.  Bboussabd,  Plaintiff  in  £rror,  ▼.  R.  R. 
BAKSB,t  Chief  of  Police  of  the  City  of 

Beaumont^  Tex.     [No.  100.] 

In  Error  to  the  Court  of  Criminal  Ajk 
peala  of  the  State  of  Texas. 

See  same  ease  below,  74  Tex.  Orlm.  Rep.  S8S, 
I«.  R.  A.  — ,  — ,  ie9  8.  W.  660. 

Mr.  Frederick  S.  T^ler  for  plaintiff  Ia 
error. 

No  appearance  for  defendant  in  error. 

January  24,  1016.  Per  Curiam:  Dis» 
missed  for  want  of  jurisdiction  upon  the 
authority  of  (1)  Consolidated  Tump.  Co.  v, 
Norfolk  k  O.  V.  R  Co.  228  U.  S.  506,  600, 
57  L.  ed.  082,  083,  33  Sup.  Ct.  Rep.  600; 
Manhattan  L.  Ins.  Co.  ▼.  Cohen,  234  U.  sL 
123,  137,  58  L.  ed.  1245,  1254,  34  Sup.  Ct 
Rep.  874;  Easterling  Lumber  Co.  T.  Pierce, 
235  U.  S.  380,  382,  50  L.  ed.  270,  281,  35 
Sup.  Ct.  Rep.  133;  (2)  Fischer  v.  St.  Louis, 
104  U.  S.  361,  48  L.  ed.  1018,  24  Sup.  Ct. 
Rep.  673;  Davis  v.  Massachusetts,  167  U.  S.. 
43,  42  L.  ed.  71,  17  Sup.  Ct.  Rep.  731;  (3) 
Iowa  C.  R.  Co.  V.  Iowa,  160  U.  S.  380,  40  L. 
ed.  467,  16  Sup.  Ct  Rep.  344;  Washington 
Y.  Miller,  235  U.  S.  422,  420,  50  L.  ed.  205, 
200,  35  Sup.  Ct.  Rep.  110;  Roby  v.  South 
Park  Comrs.  238  U.  S.  610,  50  L.  ed.  1488^ 
35  Sup.  Ct  Rep.  701. 

CouNTT  OF  SiOTJX,  Nebr.,  Plaintiff  in  Bi^ 
ror,  V.  Newton  Rule.     [No.  207.] 
In   Error   to   the   Supreme  Court  of  the- 

State  of  Nebraska. 
See  same  case  below,  94  Neb.  73Sp  144  N.  W. 

806. 

Mr.  Allen  G.  Fisher  for  plaintiff  in  error.. 
No  brief  filed  for  defendant  in  error.* 
January    24,    1916.      Per    Curiam:     Dis- 
missed for  want  of  jurisdiction  upon  the  au- 
thority of  Stewart  v.  Kansas  City,  230  U» 
S.  14,  60  L.  ed.  — ,  86  Sup.  Ct  Rep.  IS. 

John  H.  Stbosnideb,  Appellant,  t.  £dmtj2«]> 
M.  Allen,  Warden,  etc.    [No.  843.] 
Appeal  from  the  District   Court   of   the- 
United  States  for  the  Northern  District  of 
Illinois. 
Mr.  Benjamin  C.  Bachrach  for  appellants 
Messrs.  Patrick  J.  Lucey  and  Lester  H. 
Strawn  for  appellee. 

January  24,  1016.  Per  Curiam:  Judg- 
ment  affirmed  with  costs  upon  the  authority 
of  Urquhart  v.  Brown,  205  U.  S.  170,  51  L. 
ed.  760,  27  Sup.  Ct.  Rep.  450;  Re  Spencer^ 
228  U.  S.  652,  650-661,  57  L.  ed.  1010-1013^ 
33  Sup.  Ct.  Rep.  700;  Frank  v.  Mangum^ 
237  U.  S.  300,  328,  320,  50  L.  ed.  060,  080^ 
081,  35  Sup.  Ct.  Rep.  582. 

s  Death  of  N.  N.  Smith,  and  appointment 
of  his  successor,  R.  R.  Baker,  as  chief  of 
police  of  the  city  of  Beaumont,  Texas,  sug- 
ji^ested,  and  appearance  of  R.  R.  Baker,  aa 
the  party  defendant  in  error  herein,  filed 
and  entered  on  November  20.  1015. 

8  Appearance  of  Albert  W.  Critea  waa 
entered  for  defendant  in  error,  but  no  hrief 
filed. 
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Oct.  'SsBUf 


Bt.  Lottis  Uwiok  Trust  Company,    Peti- 
tioner, T.  Mabt  B.  Mellon  et  aL    [No. 
735.] 
See  lame  cam  below,  140  G.  G.  ▲.  607,  22S  Fed. 

OS. 
Mr.  W.  F.  Wilson  for  petitioner. 
No  appearance  for  respondents. 
January  24,   1916.    Order  of   December 

20,  1015,  denying  petition,  vacated  and  set 

aside^  and  a  writ  of  certiorari  granted. 


Waido  p.  Clement  et  a!.,  Petitioners,  t.  D. 

W.  James.    [No.  720.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below.  128  C.  0.  ▲.  470,  Ul  Fed. 
072. 

Messrs.  John  R.  Abney  and  Hollins  N. 
Randolph  for  petitioners. 

Messrs.  Alexander  W.  Smith,  Theodore  A. 
Hammond,  Victor  Lamar  Smith,  and  Alex- 
ander W.  Smith,  Jr.,  for  respondent. 

Januaiy  24,  1916.    Denied* 


Yee  Kong,  Petitioner,  y.  W.  W.  Sibbat,  Im- 

miration  Inspector,  et  al.    [No.  768.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

See  same  case  below,  141  C.   G.   ▲.   655,  227 
Fed.  1. 

Mr.  Lowrie  C.  Barton  for  petitioner. 

No  appearance  for  respondents. 

Januaiy  24.  1916.    Denied. 


Chu  Tai  Nqan,  Petitioner,  t.  Samuel  W. 
Backus,  Commissioner,  etc.  [No.  753.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 

See  same  case  below,  141  G.  O.  ▲.  27^  226  Fed. 

446. 

Messrs.  O.  P.  Stidger  and  GL  I«.  Bouv6  for 
petitioner. 

No  appearance  for  respondent. 

January  24,  1016.  Dismissed  on  motion 
of  counsel  for  the  petitioner. 


BiAvmr   H.    Fbeb,   Plaintiff  in   Error,  t. 

Westbbn   Union   TkLEGBAPH   Compant. 

[No.  226.1 

In  Error  to  the  Supreme  Court  at  the 
State  of  Wisconsin. 

Mr.  B.  I.  Salinger  for  plaintiff  in  error. 

Messrs.  Rush  Taggart^  George  H.  Fear* 


ons,  and  Francis  Raymond  Stark   for   de- 
fendant in  error. 

January  24,  1916.    Dismissed  with  eosts 
pursuant  to  tiie  Tenth  Rule. 


Anna   Tounq,   Appellant^   ▼.   West   End 

Stbeei  Railway  Company  et  aL    [N«. 

261.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Massar 
ehusetts. 

Mr.  Burton  E.  Eames  for  appellant. 

Messrs.  Alex.  Britton,  Evans  Browne,  and 
Charles  A.  Williams  for  appellees. 

January  26,  1916.  Dismissed  with  oost8» 
pursuant  to  the  Tenth  Rule. 


Amy    CuBm,    Appellant,    t.    West    End 

Street  Railway  Company  et  aL     [No. 

252.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Massa- 
chusetts. 

Mr.  Burton  E.  Eames  for  appellant. 

Messrs.  Charles  A.  Williams,  Alez.  Brit 
ton,  and  Evans  Browne  for  appellees. 

January  26,  1916.  Dismissed  with  costs^ 
pursuant  to  the  Tenth  Rulew 


Houston  Oil  Company  or  TsacAs  eft  aL, 

Petitioners,  v.  Cornelia  O.  Goodrich  et 

al.     [No.  784.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Thomas  M.  Kennerly  and 
William  L.  Maxbury  for  petitioners. 

No  appearance  for  respondentSi 

January  31,  1916.    Granted. 


William  A.  Stowe^  Plaintiff  In  Error,  ▼. 

Emma  F.  Taylor.  [No.  221.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Superior  Court  of  the  State  of  Massa- 
chusetts, or  other  proper  proceeding  under 
the  act  of  Congress  of  December  23,  1914. 

Mr.  Hollis  R.  Bailey  for  plaintiff  in  er- 
ror. 

Mr.  James  H.  Vah^  for  defendant  la 
error.  1 
January  81,  1016.    Denied. 


1  Appearance  of  Mr.  Vahey  entered  for 
defendant  in  error,  but  he  filed  no  brief  om 
this  petition. 
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National  Bahx  or  G6ioizbok  or  Sbattu, 
Petitioner,  t.  Uirmo  States.  [No.  763.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

See  tame  eaee  below.  140  O.  O.  A.  21S,  224  Fed. 
IIS. 

Messrs.  James  A.  Kerr  and  E.  8.  McCord 
for  petitioner. 
No  brief  filed  for  respondents 
Januaiy  31,  1913.    Denied. 


OiOBGB  L.  Dtm,  ReodTer,  ste..  Petitioner, 

y.  William    C    Wbiobt,    Trustee,    ete. 

[No.  804.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 
aI?*«M  *™*  case  below.  228  Fed.  1021,  142  a  C. 

Mr.  John  R.  L.  Smith  for  petitioner. 

Messrs.   Oryille   A.    Park   and   Geo.    8. 
Jones  for  respondent. 

January  33^  1913.    Denied. 
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(MO  U.  S.  179) 

iSADOR  STRAUS  and  Nathan  Straus, 
Trading  and  Doing  Business  under  the 
Firm  Name  and  Style  of  R.  H.  Macy  & 
Company,  Petitioners, 

V. 

NOTASEMB  HOSIERY  COMPANY. 

Tbade-Mabks  and  Trade-Names  «s>85(2) 
—False  Rbpbbskntatiow  as  Bab  to  Rb- 

LIBV. 

1.  A  trademark  for  hosiery,  in  which 
the  word  "Notaseme"  is  prominently  dis- 
played, with  the  statement  that  it  is  res- 
tored in  the  United  States  Patent  Office, 
when  in  fact  the  trademark  as  registered 
does  not  contain  the  word  ''Notaseme," 
registration  having  previously  been  re- 
fused to  the  trademark  with  that  word 
upon  it,  embodies  such  misrepresentation 
that  it  will  not  be  protected. 

[Bd.  Note.— For  other  caaas,  see  Trade-Marks 
and  Trade-Names,  Gent  Dls.  I  N;  Dws.  Dig. 
«=»«(2).] 

TBADE-BiABKS  AND  TbaDE-NaMBS  «S>0S- 

Damaoe»— Unfaib  Competition  —  Lost 
Pbofits. 

2.  Unfair  imitation  of  a  label  does  not 
charge  the  user  with  liability  to  account 
for  all  the  profits,  where  the  supposed  un- 
fairness consists  mainly  in  the  imitation  of 
a  device  which,  by  reason  of  misrepresenta- 
tion, has  lost  its  protection  as  a  trademark. 

[Bd.  Note.— Fdr  other  eases,  see  Trade-Marks 
and  Trade-Names,  Oeat  Dls*  I  lU:    I>so.  Dig. 

Tbade-Mabks  and  THade-Namss  ^=»0&— 

DAMAGEa— UnTAIB  COMPETITION  —  LoST 

Pbofits. 

8.  So  far  as  purchasers  from  the  un- 
fair imitator  of  a  label,  which,  by  reason  of 
misrepresentation,  has  lost  its  protection 
as  a  trademark,  bought  for  any  other  rea- 
son but  the  inducement  of  the  design  sup- 
posed to  indicate  the  other's  product,  the 
latter  has  no  claim  on  the  imitator's  profits. 

[Bd.  Note.— For  other  oases,  see  Trade-Marks 
and  Trade-Names.  Cent.  Dig.  I  US;    Deo.  Dig. 

[No.  184.] 
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Oct.  Tebm, 


Argued  January  17  and  18,  1916. 
February  21, 1916. 


Decided 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree  which, 
on  a  second  appeal,  affirmed  a  decree  of  the 
District  Court  for  the  Southern  District  of 
New  York  in  favor  of  complainant  in  a 
suit  for  infringement  of  a  trademark  and 
unfair  competition.    Reversed. 

See  same  case  below  on  first  appeal,  119 
0.  C.  A.  134,  201  Fed.  99;  on  seoond  appeal, 
131  C.  C.  A.  603,  215  Fed.  361. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edmond  E.  Wise  for  petitioners. 

Messrs.  E.  Hayward  Fairbanks  and 
James  H.  Griffin  for  respondent. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  brought  by  the 
Notaseme  Hosiery  Company  to  restrain  in- 


fringement of  a  registered  trademark  and 
unfair  competition  allied  to  have  beeno 
practised  by  the  petitioners,  and  to  recover  JJ 
damages  and^profits.  The  plaintififs  trade-* 
mark,  as  registered,  was  a  rectangle  with  a 
black  band  running  from  the  left  hand 
upper  to  the  right  hand  lower  comer,  the 
upper  and  lower  panels  on  the  two  sides  of 
the  band  being  printed  in  red.  As  used,  it 
contained  the  word  "Notaseme"  in  white 
script  upon  the  black  band,  with  the  words 
"Trade  Mark"  in  small  letters  upon  the 
white,  and  beneath  the  label  was  printed 
"Reg.  U.  8.  Pat.  Office."  In  fact  regis- 
tration had  been  refused  to  the  label  with 
the  word  '^otaseme"  upon  it,  that  word 
being  merely  a  corrupted  description  of  the 
seamless  hosiery  sold.  The  defendants, 
among  other  items  of  a  large  retail  busi- 
ness in  New  York,  sold  hose  with  seams, 
which  they  advertised  under  the  name  "Iron- 
tez."  After  this  name  had  been  adopted,  in 
pursuance  of  their  request  designs  were  Bub> 
mitted  to  them  and  one  was  chosen.  It 
turned  out  that  this  was  made  by  the  print* 
er  who  had  made  the  Notaseme  label.  It 
also  was  a  rectangle  with  a  diagonal  blade 
band  and  red  panels,  the  band  in  this  case 
running  from  the  right  hand  upper  comer 
to  the  left  hand  lower,  and  having  the  word 
"Irontex"  in  white  script  upon  the  band  and 
''The  hose  that — wears  like  iron"  printed  in 
black  upon  the  two  triangles  of  red.  Tha 
defendants  never  had  seen  or  heard  of  tha 
plaintiff.  Its  label  or  its  goods,  until  Novem- 
ber, 1909,  when  th^  were  notified  by  the 
plaintiff  that  they  were  infringing  its 
registered  trademark.  They  ultimately 
stood  upon  their  rights. 

At  the  original  hearing  in  the  circuit 
court  it  was  held  that  the  plaintiff  had  ent- 
bodied  such  a  misrepresentation  in  the 
trademark  as  used  that  it  would  not  be 
protected,  and  that  unfair  dealing  was  not 
made  out.  This  decision  was  reversed  bf 
the  circuit  court  of  appeals  on  the  ground 
that  although  the  evidence  did  not  show 
actual  deception,  the  label  used  by  the  de- 
fendants so  far  resembled  the  plaintiff's 
that  it  would  have  deception  as  its  natural  h 
result,  and  that  the  plaintiff  was  entitled  toJJ 
belief  whether  the  trademark  on  its  label* 
was  good  or  bad  as  such.  119  C.  C.  A.  134, 
201  Fed.  99.  The  plaintiff  was  allowed  to 
recover  profits  from  a  reasonable  time  after 
the  defendants  had  notice  of  the  similarity 
of  the  two  designs,  which  was  put  at  Janu- 
ary 1,  1910.  209  Fed.  496,  131  C.  C.  A.  603, 
216  Fed.  361. 

We  agree  with  the  circuit  court  that  the 
plaintiff  is  not  in  a  position  to  recover  for 
an  infringement  of  a  registered  trademark. 
The  mark  that  it  used  held  out  to  the  pub- 
lic as  registered  in  the  Patent  Office  pre- 
cisely the  element  that  had  been  rejected 
there.    It  affirmed  that  the  authorify  of  the 
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United  States  had  sanctioned  that  for  which 
that  authority  had  been  refused,  and  by 
grasping  at  too  much  lost  all,  so  far  as  this 
case  is  concerned.  Holzapfcl's  Ck>mpositions 
Ck>.  ▼.  Rahtjen's  American  Composition  Co. 
183  U.  S.  1,  8,  46  L.  ed.  49,  53,  22  Sup.  Ct. 
Rep.  6.  The  liability  of  the  defendant  must 
be  derived  from  unfair  competition  if  it 
exists. 

That  it  was  unfair  to  continue  the  use  of 
a  label  so  similar  in  general  character  to 
the  plaintiff's  we  are  not  disposed  to  deny. 
But  it  does  not  follow  that  the  defendants 
are  chargeable  with  profits  as  a  matter  of 
•ourse.  Very  possibly  the  statutory  rule  for 
wrongful  use  of  a  trademark  may  be  extend- 
ed by  analogy  to  unfair  competition  in  a 
proper  case.  But,  as  the  ground  of  recovery 
in  the  latter  instance  is  that  the  defendant 
has  taken  some  undue  advantage  of  the 
plaintiff's  reputation,  or  that  of  his  goods, 
and  as  the  nature  and  extent  of  the  wrong 
may  vary  indefinitely,  it  cannot  be  assumed 
In  all  cases  that  the  defendant's  sales  were 
due  to  that  alone. 

Ordinarily  imitation  Is  enough  to  Imply 
that  the  matter  imitated  is  important,  at 
least,  to  the  sale  of  the  goods.  But  when 
the  similarity  arises  as  the  one  before  us 
did,  it  indicates  nothing,  except  perhaps  the 
poverty  of  the  designer's  invention. 
Furthermore  the  defendants'  persistence  in 
their  use  of  the  design  after  notice  proves 
S  little  or  nothing  against  them.  They  had 
f  been  advertising*  their  goods  by  name  and 
using  the  design  In  eoimeetion  with  the 
name.  The  natural  interpretation  is  not 
that  they  wanted  to  steal  the  plaintiff's 
good  will,  of  which  they  then  learned  for  the 
ilrst  time,  but  that  they  wished  to  preserve 
their  own.  When  they  stood  upon  their 
rights  of  course  they  made  themselves  re- 
sponsible for  the  continued  use  of  a  label 
that  might  be  held  likely  to  deceive,  and  if 
it  should  be  held  manifestly  to  have  that 
tendency,  they  would  be  chargeable  for 
what,  in  contemplation  of  law,  was  an  in- 
tentional wrong,  or  a  fraud,  although  the 
ease  is  wholly  devoid  of  any  indication  of 
an  actual  intent  to  deceive,  or  to  steal  the 
reputation  of  the  plaintiff's  goods.  If  the 
defendants'  conduct  was  a  wrong,  as  we 
have  assumed,  it  was  a  wrong  knowingly 
committed,  but  no  further  inference  against 
the  defendants  can  be  drawn  from  the  fact. 
It  seems  a  strong  thing  to  give  relief  on 
the  ground  of  unfair  competition  when  the 
supposed  unfairness  consists  mainly  in  the 
imitation  of  a  device  that  sou^^ht,  obtained, 
and  lost  protection  as  a  trademark.  If  a 
would-be  trademark  loses  its  protection  as 
such,  that  means  that  the  public  has  a  right 
to  use  it,  and  it  would  be  strange  to  bring 
the  protection  back  simply  by  giving  it  an- 
other name.  If  the  red  square  with  the 
36  S.  C— 19. 


diagonal  black  band  is  not  a  trademark,  it 
would  seem  to  be  free  to  the  world.  Ses 
Flagg  Mfg.  Co.  V.  Holway,  178  Mass.  83,  91, 
59  N.  E.  667.  Saxlehner  v.  Wagner,  216  U. 
S.  375,  380,  381,  54  L.  ed.  625,  527,  628,  30 
Sup.  Ct  Rep.  298.  We  assume  that,  coupled 
with  the  script  upon  the  band,  there  is  suf- 
ficient pictorial  similarity  to  deceive  some 
persons,  but,  unless  we  go  considerably 
farther,  to  charge  the  defendants  with  all 
the  profits  would  be  unjust. 

The  question  remains  whether  the  peti- 
tioners' sales  probably  were  induced  to  any 
large  extent  by  confusion  in  the  mind  of 
the  public  between  the  petitioners'  goods 
and  the  plaintiff's.  The  goods  were  different  ^ 
in  character,  were  called  by  a  different  Jo 
name,  were  sold  mainly  la* different  places* 
and  by  parties  not  likely  to  be  mistaken  for 
each  other.  The  petitioners  had  advertised 
them  as  Irontex  since  April,  1908.  Their 
business  was  that  of  retailers  in  the  city  of 
New  York,  where  they  were  widely  known. 
The  Notaseme  Company's  business  was 
wholesale,  from  Philadelphia,  starting  with 
New  England  and  the  South.  So  far  as 
purchasers  bought  because  the  petitioners 
recommended  the  goods,  or  on  the  streng^ 
of  the  name,  by  whatever  recommended,  as 
distinguished  from  the  colors  and  figures  of 
the  label,  or  from  knowledge  of  the  spedfio 
article,  or  from  preference  for  full  fashioned 
over  seamless  hose^  or  for  any  reason  but 
the  inducement  of  the  red  square,  bar,  and 
script  supposed  to  indicate  the  plaintiff's 
hose,  the  plaintiff  has  no  claim  on  the  peti- 
tioners' profits. 

There  is  some  indication  that  the  plain- 
tiff's business  was  mainly  in  hosiery  for 
men,  while  Macy  &  Company's  was  more 
than  three  quarters  for  women  and  children. 
That  the  name,  which  the  defendants  do  not 
imitate,  but,  on  the  contrary,  exclude  by 
using  another  wholly  unlike  it,  was  thought 
more  important  by  the  plaintiff  than  it  now 
is  willing  to  admit,  is  shown  not  only  by  the 
use  of  it  upon  the  trademark  proper,  but  by 
the  adoption  of  a  new  name  for  the  plain- 
tiff company  to  conform  to  it.  Taking  all 
these  considerations  into  account,  coupled 
with  the  absence  of  evidence  that  any  de- 
ceit or  substitution  was  accomplished  in 
fact,  we  find  it  impossible  to  believe  that 
any  considerable  part  of  the  petitioner's 
business  was  due  to  their  goods  being  sup- 
posed to  be  the  plaintiff's  hose.  The  peti- 
tioners properly  were  enjoined  from  further 
use  of  the  mark  in  controversy,  but,  so  far 
as  the  decree  charged  them  with  profits,  it 
is  reversed. 

Decree  reversed. 

Mr.  Justice  McKeniui  and  Mr.  Justice 
Pitney  dissent. 
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36  SUPREME  COUBT  REPORTER. 


(240  u.  a  un 

IDA  MAY  INNES,  Plff.  in  Em, 

V. 

JOHN  W.  TOBIN,  Sheriff  of  Bexar  Coun- 
ty, Texaa. 

BzTBADinoN  ^=»30  — Interstatb  Extba- 

DmON— B*UGITIVE    FBOH    JUSTICE. 

1.  The  surrender  of  a  person  in  one 
state  for  removal  to  another  as  a  fugitive 
is  expressly  or  by  necessary  implication 
prohibited  by  U.  S.  Rev.  Stat.  §  6278,  Comp. 
Stat.  1913,  §  10,126,  where  it  clearly  ap- 
pears  that  the  person  was  not  and  could  not 
have  been  a  fugitive  from  the  justice  of  the 
demanding  state. 

[Bd.    Note.~For  otlMr  cases,  see  Extradition, 
Cent.  Dig.  6  82 ;    Dec.  Dig.  (S=»30.] 

CouBTs  «=»3d9(l)— Appeai/— Pbesumptions 
—Extradition— FuGmvK  from  Justice. 

2.  The  Federal  Supreme  Court,  when 
reviewing  the  refusal  of  a  state  court  to 
discharge  on  habeas  corpus  a  person  whose 
extradition  is  sought  by  another  state,  will 
assume  that  the  accused  was  a  fugitive  from 
the  justice  of  the  demanding  state,  where 
there  was  no  question  of  such  fact  made  in 
the  application  for  habeas  corpus,  the  relief 
relied  upon  being  solely  that  there  was  and 
eould  have  been  no  flight  into  the  state, 
since  the  coming  therein  was  involuntary, 
and  resulted  solely  from  other  extradition 
proceedings,  and  that  view  of  the  subject 
was  assumed  by  the  court  below  to  be  un- 
questioned, and  neither  in  the  assignments 
of  error  in  the  Federal  Supreme  Court  nor 
in  the  arguments  is  the  contrary  view  in- 
sisted upon  or  even  suggested. 

[Ed.  Note.— For  other  cases,  see  Oourts,  Cent. 
Dig.  i  1089 ;    Dec.  Dig.  «s>399(l).] 

Extradition  ^s>41— Interstate  Extradi- 
tion—Proceedings  AFTER  Surrender- 
Release  OR  Return. 

3.  Nothing  in  the  interstate  extradition 
provisions  of  U.  S.  Rev.  Stat.  §  5278,  Comp. 
Stat.  1013,  §  10,126,  gives  the  extradited 
person  any  immunity  after  trial  and  ac- 
quittal in  the  demanding  state  from  her 
subsequent  surrender  to  another  state  upon 
an  extradition  warrant  instead  of  releasing 
her  from  custody  or  returning  her  to  the 
state  whence  she  was  originally  brought. 

[Bd.   Note.— For  other  oases,  see  Extradition, 
Cent.  Dig.  fiS  61-6S ;   Dec.  Dig.  <g=s>41.] 

Extradition  ^=»41— Interstate  Extra.di- 

TION— BXCLUSIVENESS  OF  FEDERAL  POW- 
ER—CONGRESSIONAL  Inaction— Involun- 
tary Presence  of  Accused. 

4.  The  failure  of  Congress  when  enact- 
ing the  interstate  extradition  provisions  of 
U.  S.  Rev.  Stat.  §  6278,  Comp.  Stat. 
1913,  §  10,126,  to  provide  for  the  case  of 
a  fugitive  from  justice  who  has  not  fled  into 
the  state  where  he  is  found,  but  was  brought 
into  it  involuntarily  by  a  requisition  from 
another  state,  does  not  take  the  matters 
within  the  unprovided  area  out  of  possible 
state  action,  but  leaves  the  state  free  to 
deliver  the  accused  to  any  state  from  whose 
jfustiee  he  has  fled. 

[Bd.   Note.— For  other  oases,  see  Extradition, 
Gent.  Dig.  SI  Sl-U;  Deo.  Dig.  «s»4L] 

[No.  532.] 
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Argued  January  0,  1910.    Decided  February 
21,  1916. 

r  N  ERROR  to  the  Court  of  Criminal  Ap- 
J.  peals  of  the  State  of  Texas  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
District  Court  of  Bexar  County,  in  that 
state,  refusing  to  discharge  on  habeas  cor- 
pus a  person  whose  extradition  is  sought 
by  another  state.    Affirmed. 

See  same  case  below,  —  Tex.  Crim.  Rep. 
— ,  L.R.A.— ,  — ,  173  S.  W.  291. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  W.  Bailey  and  R.  H. 
Ward  for  plaintiff  in  error. 

Messrs.  Hugh  M.  Dorsey  and  C.  C  Mc- 
Donald for  defendant  in  error.  ^ 

•Mr.   Chief  Justice  White   delivered  the* 
opinion  of  the  court: 

The  governor  of  Oregon  honored  a  requisi- 
tion made  by  the  governor  of  Texas  for  the 
delivery  of  the  plaintiff  in  error  for  removal 
to  Texas  as  a  fugitive  from  the  justice  of 
that  state.  The  accused  was  taken  to 
Texas,  tried  for  murder  and  a  conspiracy  to 
commit  murder,  and  acquitted.  She  was, 
however,  not  released  from  custody  because 
she  was  ordered  by  the  governor  of  Texas, 
under  a  requisition  of  the  governor  of 
Georgia,  to  be  held  for  delivery  to  an  agent 
of  the  state  of  Georgia  for  removal  to  that 
state  as  a  fugitive  from  justice. 

Alleging  these  facts,  an  application  for 
release  by  habeas  corpus  was  then  presented 
to  a  state  court  upon  the  charge  that  the 
extradition  proceedings  and  the  warrant  of 
removal  thereunder  were  "wholly  null  and 
void"  because  "your  petitioner  was  never 
a  fugitive  from  justice  from  the  state  of 
Georgia  to  the  state  of  Texas  within  the 
meaning  and  intent  of  the  laws  of  the  Unit- 
ed States  regulating  extradition  proceed- 
ings." On  the  return  to  the  writ,  the  courts 
finding  the  facts  to  be  as  above  stated,  re-  o 
fused  to  discharge  the  petitioner,  and  the  2 
case  ift  before  us  to  review  a  judgment  of* 
the  court  of  criminal  appeals,  which  adopt- 
ed the  findings  of  the  trial  court  and  af- 
firmed its  action.  —  Tex.  Crim.  Rep.  — ^ 
L.R.A.  — ,  — ,  173  S.  W.  291. 

All  the  Federal  questions  involve  the 
meaning  of  §  2  of  article  4  of  the  Constitu- 
tion, which  is  as  follows:  "A  person 
charged  in  any  state  with  treaBon,  felony, 
or  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  state,  shall,  on  de- 
mand of  the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  state  having  jurisdiction  of 
the  crime.**  They  also  depend  on  §  5278  of 
the  Revised  Statutes,  which  is  but  a  re- 
production of  §  1  of  the  act  of  February  12, 
1793  (chap.  7, 1  Stat,  at  L.  302,  Comp.  6Ut 


^s^For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Ker-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


1915. 


INNES  V.  TOBIN. 


291 


1913,  §  10,126),  giving  effect  to  and  estab- 
lishing the  methods  of  procedure  to  be  re- 
sorted to  for  the  purpose  of  enforcing  the 
provisions  of  the  Constitution  on  the  sub- 
ject to  the  extent  that  their  execution  was 
by  the  statute  provided  for. 

Broadly,  there  is  but  a  single  question  for 
consideration:  Was  the  order  for  ren- 
dition repugnant  to  the  Constitution  and 
the  provisions  of  the  statute?  But  two  in- 
quiries are  involved  in  its  solution:  First, 
was  the  rendition  order  void  because, 
under  the  facts,  there  was  no  power  to 
award  it  except  by  disregarding  express 
prohibitions  or  requirements  of  the  Con- 
stitution or  statute,  or  by  necessary  im- 
plication adversely  affecting  rights  there- 
by created?  and  second,  even  although  this 
was  not  the  case,  was  the  order  neverthe- 
less void  because,  under  the  circumstances, 
it  dealt  with  a  situation  which,  by  the  ef- 
fect of  the  statute,  was  taken  out  of  the 
reach  of  state  authority,  even  although  no 
express  provision  was  made  in  the  statute 
for  dealing  with  such  condition  by  any  au- 
thority, state  or  Federal?  We  consider  the 
two  inquiries  under  separate  headings. 

First.  For  the  purpose  of  the  solution  of 
the  inquiry  under  this  heading  we  treat  the 
following  propositions  as  beyond  question: 
«9  (a)  That  prior  to  the  adoption  of  the 
•  Constitution  fugitives  from  justice  were 
surrendered  between  the  states  conformably 
to  what  were  deemed  to  be  the  controlling 
principles  of  comity.  Kentucky  y.  Den- 
nison,  24  How.  66,  101,  102,  16  L.  ed.  717, 
727;  2  Moore,  Extradition  &  Interstate 
Rendition,  pp.  820  et  seq.  (b)  That  it  was 
intended  by  the  provision  of  the  Constitu- 
tion to  fully  embrace  or  rather  to  confer  au- 
thority upon  Congress  to  deal  with  such 
subject.  Prigg  v.  Pennsylvania,  16  Pet.  639, 
10  L.  ed.  1060;  Kentucky  v.  Dennison, 
supra;  Taylor  v.  Taintor,  16  Wall.  366,  21 
L.  ed.  287 ;  Appleyard  y.  Massachusetts,  203 
U.  S.  222,  51  L.  ed.  161,  27  Sup.  Ct.  Rep. 
122,  7  Ann.  Cas.  1073;  (e)  That  the  act  of 
1793  (now  Revised  Statutes,  §  6278,  Comp. 
Stat.  1913,  §  10,126)  was  enacted  for  the 
purpose  of  controlling  the  subject  in  so  far 
as  it  was  deemed  wise  to  do  so,  and  that  its 
provisions  were  intended  to  be  dominant, 
and,  so  far  as  they  operated,  controlling  and 
exclusive  of  state  power.  Prigg  v.  Pennsyl- 
vania, 16  Pet.  639,  10  L.  ed.  1060;  Ken- 
tucky y.  Dennison,  24  How.  104,  105,  16  L. 
ed.  728;  Mahon  y.  Justice,  127  U.  S.  700,  32 
L.  ed.  283,  8  Sup.  Ct.  Rep.  1204;  Lascelles  v. 
Georgia,  148  U.  S.  637,  37  L.  ed.  549,  13 
Sup.  Ct.  Rep.  687. 

Coming  in  the  light  of  these  principles  to 
apply  the  statute,  it  is  not  open  to  ques- 
tion that  its  provisions  expressly  or  by 
necessary  implication   prohibited   the   sur-' 


render  of  a  person  in  one  state  for  removal 
as  a  fugitive  to  another  where  it  clearly  ap- 
pears that  the  person  was  not  and  could  not 
have  been  a  fugitive  from  the  justice  of  the 
demanding  state.  Ex  parte  Reggel,  114  U. 
S.  642,  29  L.  ed.  260,  5  Sup.  Ct.  Rep.  1148, 
6  Am.  Crim.  Rep.  218;  Roberts  v.  Reilly, 
116  U.  S.  80,  29  L.  ed.  544,  6  Sup.  Ct.  Rep. 
291;  Hyatt  v.  New  York,  188  U.  S.  691,  47 
L.  ed.  667,  23  Sup.  Ct.  Rep.  466,  12  Am. 
Crim.  Rep.  311 ;  Bassing  y.  Cady,  208  U.  S. 
386,  392,  52  L.  ed.  540,  543,  28  Sup.  Ct.  Rep. 
392,  13  Ann.  Cas.  905. 

From  this  it  results  that  the  first  inquiry 
here  is,  did  it  appear  that  the  accused  was  a 
fugitive  from  the  justice  of  the  state  of 
Georgia?  While  the  facts  which  we  have 
stated  do  not  disclose  affirmatively  that  she 
was  ever  in  Georgia,  and  the  date,  if  at  all, 
of  her  flight  from  that  state,  we  think  that 
she  was  such  a  fugitive  is  to  be  assumed  for 
three  obvious  reasons:  because  there  was 
no  question  of  such  fact  made  in  the  appli- 
cation for  habeas  corpus,  since  it  is  appar- 
ent on  the  face  of  the  application  that  theei 
ground  of  relief  relied  upon  was  not  that 2 
there  had*  been  no  flight  from  Georgia,  but* 
that  there  was  and  could  have  been  no  flight 
into  Texas,  since  the  coming  into  that  state 
was  involuntary  and  resulted  solely  from 
the  extradition  proceedings;  because  that 
view  of  the  subject  was  assumed,  both  in  the 
elaborate  opinion  of  the  court  below  and 
that  of  the  dissenting  judge,  to  be  unques- 
tioned; and  flnally,  because  neither  in  the 
assignments  of  error  in  this  court  nor  in 
the  arguments  pressed  upon  our  attention  is 
the  contrary  view  insisted  upon  or  even  sug- 
gested. From  that  aspect^  therefore,  there 
is  no  groimd  for  saying  that  the  extradition 
order  conflicted  with  the  express  provision 
of  the  statute. 

Was  there  a  conflict  between  the  statute 
and  the  order  for  removal  to  Georgia,  aris- 
ing by  necessary  implication  from  the  fact 
that  the  accused  had  been  brought  into  the 
state  of  Texas  on  a  requisition  upon  the 
state  of  Oregon,  and  had  not  been  released 
from  custody  or  been  returned  to  Oregon, 
is  the  only  remaining  question  under  this 
heading.  While  it  is  quite  true,  as  pointed 
out  in  the  opinion  of  the  court  below,  and 
in  that  of  the  judge  who  dissented,  that 
there  are  some  decided  cases  and  opinions 
expressed  by  text  writers  which  sustain  the 
affirmative  view  of  this  inquiry,  the  subject 
is  here  not  an  open  one  since  it  has 
been  expressly  foreclosed  by  the  decision  in 
Lascelles  v.  Georgia,  148  U.  S.  637,  37  L.  ed. 
549,  13  Sup.  Ct.  Rep.  687.  In  that  case  the 
issue  for  decision  was  whether  a  person  ac- 
cused, who  had  been  removed  to  the  state  of 
Georgia  from  another  state  on  extradition 
proceedings  for  trial  for  a  specifled  crimen 
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was  liable  in  Georgia  to  be  tried  for  an- 
other and  different  crime.  Reviewing  the 
whole  subject  and  calling  attention  to  the 
broad  lines  of  distinction  between  inter- 
national extradition  of  fugitives  from 
justice  and  interstate  rendition  of  such  fugi- 
tives under  the  Ck>nstitution  and  the  pro- 
visions of  the  act  of  Congress,  and  the 
error  of  assuming  that  the  doctrine  of 
^  asylum  applicable  under  international  law 
^  to  the  one  case  was  applicable  to  the  other, 
•  it  was*  held  that  the  right  to  prosecute  for 
such  other  offense  existed.  The  court  said: 
'Neither  the  Constitution  n6r  the  act  of 
Congress  providing  for  the  rendition  of 
fugitives  upon  proper  requisition  being 
made  confers,  either  expressly  or  by  impli- 
cation, any  right  or  privilege  upon  such 
fu^tives  imder  and  by  virtue  of  which  they 
can  assert,  in  the  state  to  which  they  are 
returned,  exemption  from  trial  for  any 
criminal  act  done  therein.  No  purpose  or 
intention  is  manifested  to  afford  them  any 
immunity  or  protection  from  trial  and 
punishment  for  any  offenses  committed  in 
the  state  from  which  they  flee.  On  the 
contrary,  the  provision  of  both  the  Consti- 
tution and  the  statutes  extends  to  all  crimes 
and  offenses  punishable  by  the  laws  of  the 
state  where  the  act  is  done.  Kentucky  v. 
Bennison,  24  How.  66,  101,  102,  16  L.  ed. 
717,  727;  Ex  parte  Reggel,  114  U.  S.  642,  29 
L.  ed.  250,  5  Sup.  Ct.  Rep.  1148,  5  Am.  Crim. 
Rep.  218." 

We  are  thus  brought  to    the    remaining 
heading,  which  is: 

Second.  Although  the  order  for  rendition 
was  not  in  conflict,  either  expressly  or  by 
necessary  implication,  with  any  of  the  pro- 
visions of  the  Constitution  or  statute,  was  it 
nevertheless  void  under  the  circumstances 
because  it  dealt  with  a  subject  with  which  it 
was  beyond  the  power  of  the  state  to  deal, 
and  which  was  therefore  brought,  as  the 
result  of  the  adoption  of  the  statute,  within 
exclusive  Federal  control,  although  no  pro- 
vision dealing  with  such  subject  is  found 
In  the  statute?  To  appreciate  this  question, 
the  proposition  relied  upon  needs  to  be  ac- 
curately stated.  It  is  this:  The  Constitu- 
tion provides  for  the  rendition  to  a  state  of 
a  person  who  shall  have  fled  from  justice 
and  be  found  in  another  state;  that  is,  for 
the  surrender  by  the  state  in  which  the 
fugitive  is  found.  This,  it  is  conceded, 
would  cover  tiie  case  and  sustain  the  au- 
thority exercised,  as  the  accused  was  a  fugi- 
tive from  the  justice  of  Georgia  and  was 
found  in  Texas.  But  the  proposition  insists 
^  that  the  statute  is  not  as  broad  as  the 
S  Constitution,  since  it  provides  not  for  the 
•  surrender  of  the  fugitive*  by  the  state  in 
which  he  is  found,  but  only  for  his  surren- 
der by  the  state  into  which  he  has  fled,  thus 


leaving  unprovided  for  the  case  of  a  fugi- 
tive from  justice  who  is  found  in  a  state^ 
but  who  has  not  fled  into  such  state,  be- 
cause brought  into  such  state  involuntarily 
by  a  requisition  from  another.  And  the- 
argument  is  supported  by  the  contention 
that,  as  the  statute  exercises  the  power  con- 
ferred by  the  Constitution  and  is  exclusive^ 
it  occupies  the  whole  fleld  and  prohibits  all 
state  action  even  upon  a  subject  for  which 
the  statute  has  not  provided,  and  which 
therefore  in  no  manner  comes  within  its  ex- 
press terms.  But  we  are  of  the  opinion 
that  the  contention  rests  upon  a  mistaken 
premise  and  unwarrantedly  extends  the 
scope  of  the  decided  cases  upon  which  it 
relies.  The  first,  because  it  erroneously  as- 
sumes that  although  the  statute  leaves  a 
subject  with  which  there  was  power  to  deal 
under  the  Constitution  unprovided  for,  it 
therefore  took  all  matters  within  such  un- 
provided area  out  of  any  possible  state 
action.  And  the  second,  because,  while  it  is 
undoubtedly  true  that  in  the  decided  cases 
relied  upon  (Kentucky  v.  Dennison,  supra; 
Roberts  v.  Reilly,  116  U.  S.  80,  29  L.  ed. 
544,  6  Sup.  Ct.  Rep.  291;  Hyatt  v.  New 
York,  188  U.  S.  691,  47  L.  ed.  657,  23  Sup. 
Ct.  Rep.  456,  12  Am.  Crim.  Rep.  311)  the 
exclusive  character  of  the  legislation  em- 
bodied in  the  statute  was  recognized,  those 
cases,  when  rightly  considered,  go  no  fur- 
ther than  to  establish  the  exclusion  by  the 
statute  of  all  state  action  from  the  matters 
for  which  the  statute  expressly  or  by  neces- 
sary implication  provided. 

No  reason  is  suggested  nor  have  we  bee» 
able  to  discover  any,  to  sustain  the  assump- 
tion that  the  framers  of  the  statute,  in  not 
making  its  provisions  exactly  coterminous 
with  the  power  granted  by  the  Constitution, 
did  so  for  the  purpose  of  leaving  the  subject, 
so  far  as  unprovided  for,  beyond  the  opera- 
tion of  any  legal  authority  whatever,  stats 
or  national.  On  the  contrary,  when  ths 
situation  with  which  the  statute  dealt  ii|^ 
contemplated,  the  reasonable  assumption  isN 
that  by  the  omission  to*extend  the  statute* 
to  the  full  limits  of  constitutional  power  It 
must  have  been  intended  to  leave  the  sub- 
jects unprovided  for  not  beyond  the  pale  of 
all  law,  but  subject  to  the  power  which  then 
controlled  them, — state  authority  until  it 
was  deemed  essential  by  further  legislation 
to  govern  tliem  exclusively  by  national  au- 
thority. In  fact,  such  conclusion  is  essen- 
tial to  give  effect  to  the  act  of  Congress, 
since  to  hold  to  the  contrary  would  render 
inefficacious  the  regulations  provided  con- 
cerning the  subjects  with  which  it  dealt. 
This  becomes  manifest  when  it  is  considered 
that,  if  the  proposition  now  insisted  upon 
were  accepted,  it  would  follow  that  the  de- 
livery of  a  criminal  who  was  a  fugitive  from 
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justice  by  one  state  on  a  requisition  by  an- 
otber  would  exhaust  the  power,  and  the 
criminal,  therefore,  whatever  might  be  the 
extent  and  character  of  the  crimes  com- 
mitted in  other  states,  would  remain  in  the 
state  into  which  he  had  been  removed  with- 
out any  authority  to  deliver  him  to  other 
states  from  whose  justice  he  had  iled.  And 
this,  while  paralyzing  the  authority  of  all 
the  states,  it  must  be  moreover  apparent, 
would  cause  them  all  to  become  involuntary 
asylums  for  criminals;  for  no  method  is 
suggested  by  which  a  criminal  brought  into 
a  state  by  requisition,  if  acquitted,  could  be 
against  his  will  deported,  since  to  admit 
such  power  would  be  virtually  to  concede 
the  right  to  surrender  him  to  another  state 
as  a  fugitive  from  justice  for  a  crime  com- 
mitted within  its  borders. 

It  follows  from  what  we  have  said  that 
the  court  below  was  right  in  refusing  to 
discharge  the  accused,  and  its  judgment, 
therefore,  must  be  and  it  is  affirmed. 

By  stipulation  of  counsel  a  similar  judg- 
ment will  be  entered  in  case  of  Victor  £. 
Innes  t.  Tobin,  Sheriff,  No.  533. 


(240  U.  8.  1I6> 

Victor  E.  Innes,  Plff.  in  Err., 

V. 

John  W.  Tobin,  Sheriff  of  Bexar  County, 
Texas. 
[No.  633.] 
By  stipulation  of  counsel  a  similar  judg- 
ment will  be  entered  in  this  case. 


(240  U.  8.  805) 

CAROLINA   GLASS    COMPANY,    Plff.    in 
Err., 

V. 

STATE  OF  SOUTH  CAROLINA.    (No.  12.) 


CAROLINA    GLASS    COMPANY,    Plff.    in 
Err., 

V. 

WILLIAM  J.  MURRAY,  Chairman,  John 
McSween,  et  al.,  Constituting  the  State 
Dispensary  Commission,  et  al.  (No.  9.) 


CAROLINA    GLASS    COMPANY,    Plff.    in 
Err., 

V. 

WILLIAM  J.  MURRAY,  John  McSwecn, 
Adolphus  N.  Wood,  Avery  Patton,  and 
James  S.  Brice.     (No.  205.) 


CAROLINA    GLASS    COMPANY,    Plff.    in 

Err., 

v. 

WILLIAM  J.    MURRAY,    John    McSween, 

Adolphus    N.   Wood,   Avory   Patton,   and 

James  S.  Brice.     (No.  204.) 

COWSTITtmONAL  Law  <@=318  — Due  Pro- 

_.   OF   Law — CONB'IBCATION. 

i.  A  claim  for  gooUs   furniyhed   tu  t]i! 


South  Carolina  dispensary  cannot  be  said 
to  have  been  confiscated  in  violation  of  Fed- 
eral rights  because  the  State  Dispensary 
Conmiission,  in  passing  on  the  claim,  found 
that  the  claimant  was  indebted  to  the  state 
in  a  specified  amount,  being  the  difference 
between  the  amount  of  the  claim  and  the 
sum  which  it  found  that  the  claimant  had 
previously  fraudulently  collected  from  the 
state,  and  rendered  judgment  accordingly, 
where  the  state  supreme  court,  in  affirm- 
ing the  action  of  the  Dispensary  Commis- 
sion, did  so  only  in  so  far  as  the  Commis- 
sion declined  to  approve  the  claim,  express- 
ly holding  that  the  validity  of  any  possible 
demand  by  the  state  against  the  claimant 
remained  wholly  uncontrolled  by  the  Com- 
mission's finding. 

[Ekl.  Note.— For  otber  cases,  see  Constitutional 
Law.  Cent.  Dig.  fi  949;    Deo.  Dig.  ^=9318.] 

Constitutional  Law  ^=>121(1),  318— Dux 
Process  op  Law— Impairing  Contract 
Oblioation— Transfer  of  State  Fund& 

2.  The  removal  by  the  South  Carolina 
Dispensary  Commission,  under  the  author- 
ity of  S.  C.  act  of  February  23,  1910,  of 
funds  in  the  hands  of  county  dispensaries, 
due  to  a  corporation  which  the  Commission 
has  found  to  be  indebted  to  the  state,  does 
not  deprive  the  corporation  of  its  property 
without  due  process  of  law,  nor  impair  any 
contract  obligations,  the  state  not  having 
consented  to  be  sued. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  fif  285.  804-8U.  MS:  Dea  Dig. 
<g=s>121(l),  318.] 

States  $=»191(2)— Iumunitt  from  Suit 
—Suit  Against  State  Officers. 

3.  The  state's  inununity  from  suit  pre- 
vents a  Federal  court  from  taking  juris- 
diction of  a  suit  against  individual  mem- 
bers of  the  South  Carolina  Dispensary  Com- 
mission to  recover  judgment  for  moneys 
due  the  plaintiff  from  county  dispensaries 
which  the  Commission,  acting  under  the  au- 
thority of  state  legislation  attacked  as  un- 
constitutional, had  withdrawn  from  such 
county  dispensaries,  upon  finding  that  plain- 
tiff was  indebted  to  the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  fi  181 :    Dec.  Dig.  4ts>191(2).] 

Courts  ^=s>406(6)  —  Brror  froic  Cibouit 
Court  of  Appeals  —  Constitutional 
Question. 

4.  A  Federal  circuit  court  of  appeals 
has  no  appellate  jurisdiction  in  an  action 
in  which  the  jurisdiction  of  the  district 
court  was  invoked  upon  the  sole  ground 
that  the  controversy  involved  the  appli- 
cation of  the  Federal  Constitution. 

[Ekl.  Note.— For  other  cases,  see  Courts.  Dec. 
Dig.  ®=>4C5(6);  Appeal  and  Error.  Cent  Dig.  fi 
8302.] 

[Nos.  12,  9,  206,  and  204.] 

Argued   January   20,    lOlG.     Decided    Feb- 
ruary 21,  1010. 

IX  EKROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
jiulgmi'nt  which  afTirmed  a  decision  of  the 
State  Dispcii'iarv  Coniiin.'ision,  rejecting  a 
cliiim  iipun  finding  that  the  claimant  was 
indeV.tod   to  tlic   state.     AfTirmcd.     Also 


4t=>For  other  cases  bee  same  Lop.c  &  Kiii-V-NLMEifclR  in  all  Key-Numbered  Digests  A  Indexes 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
decree  in  an  original  proceeding  in  that 
court,  refusing  to  enjoin  the  State  Dispen- 
sary Commission  from  removing  funds  from 
county  dispensaries.     Affirmed.     Also 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  South  Carolina  to  review  a  decree  dis- 
missing, for  want  of  jurisdiction,  a  suit 
against  individual  members  of  the  South 
Carolina  Dispensary  Commission  to  recover 
judgment  for  moneys  alleged  to  be  due 
plaintiff  from  county  dispensaries  which  the 
Commission  has  withdrawn  upon  finding 
that  plaintiff  was  indebted  iA  the  state. 
Affirmed.    Also 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  judgment  which  affirmed  the 
judgment  of  the  District  Court  for  the  East- 
ern District  of  South  Carolina,  just  above 
mentioned.  Reversed  and  remanded  with 
directions  to  dismiss  the  writ  of  error  to 
the  District  Court  for  want  of  jurisdiction. 

See  same  case  below  in  Nos.  12  and  9,  87 
S.  C.  270,  69  S.  E.  391;  No.  206,  197  Fed. 
392;  No.  204,  124  C.  C.  A.  423,  206  Fed. 
635. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  liyles,  David  W. 
Robinson,  and  Jo-Berry  S.  Lyles  for  plain- 
tiff in  error. 

Messrs.  Benjamin  Lindsey  Abney  and 
Thomas  H.  Peeples  for  defendants  in  error. 
e 

?  *Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

These  suits  grew  out  of  the  legislation 
by  which  South  Carolina  sought  to  control 
traffic  in  liquors.  They  involve  closely  re- 
lated matters,  were  heard  together,  and  it 
will  be  convenient  likewise  to  dispose  of 
them.  In  Scott  v.  Donald,  165  U.  S.  58,  41 
L.  ed.  632,  17  Sup.  Ct.  Rep.  266,  Vance  v. 
W.  A.  Vandercook  Co.  170  U.  S.  438,  42  L. 
ed.  1100,  18  Sup.  Ct.  Rep.  674,  and  Murray 
T.  Wilson  Distilling  Co.  213  U.  S.  151,  53  L. 
ed.  742,  29  Sup.  Ct.  Rep.  458,  the  history 
and  general  purposes  of  the  legislation  are 
considered. 

By  act  of  1892  the  general  assembly  cre- 
ated a  state  board  of  control,  with  power 
to  supervise  the  traffic;  also  provided  for  a 
state  commissioner  charged  with  the  duty 
of  purchasing  and  distributing  liquors 
through  local  officers  known  as  dispensers. 

The  statute  of  1896  directed  election,  by 
the  general  assembly,  of  the  board  of  con- 
trol, and  gave  it  power  to  make  purchases 
and  to  appoint  a  commissioner  who  should 
supply  local  dispensers  selected  by  and  un- 
der direction  of  county  boards.  By  an 
Amending  act  of  1900  the  board  then  exist- 


ing was  abolished;  a  board  of  directors  of 
the  state  dispensary  was  created,  with  pow-j^ 
er  to  prescribe  rules  and  regulations  to  goT-o 
em    dispensaries,*  both   state   and   county;* 
and  provision  was  made  for  the  election  of 
a  dispensary  commissioner.    The  new  board 
was  required  to  purchase  liquor  for  lawful 
use  within  the  state;  and  general  manage- 
ment and  control  of  the  state  dispensary 
was  intrusted  to  the  commissioner. 

A  legislative  committee  was  appointed  in 
1906  to  investigate  the  state  dispensary. 
In  1907  the  statute  of  1896  was  repealed; 
control  through  a  state  board  was  abolished 
and  county  boards  substituted,  clothed  with, 
authority  to  purchase  "in  the  name  of  this 
state"  all  liquors  to  be  sold  within  their 
several  counties,  *Trovided,  That  the  state 
shall  not  be  liable  upon  any  contract  for 
the  purchase  thereof  beyond  actual  assets 
of  the  dispensary  for  which  the  purchase  is 
made."  At  the  same  time  another  act  cre- 
ated a  State  Dispensary  Commission  of  five, 
gave  it  control  of  all  funds,  assets,  and 
property  other  than  real  estate  of  the  state 
dispensary,  required  it  to  investigate  all 
facts  concerning  outstanding  claims  against 
the  state  dispensary,  and  thereafter  to  pay 
all  just  liabilities  from  dispensary  assets 
which  might  come  into  its  hands.  This 
second  act  of  1907  was  amended  in  1908, 
and  the  commission  given  "full  power  to 
pass  upon,  fix  and  determine  all  claims 
against  the  state  growing  out  of  dealings 
with  the  dispensary;  and  to  pay  for  the 
state  any  and  all  just  claims,  which  have 
been  submitted  to  and  determined  by  it^ 
and  no  other,  out  of  the  assets  of  the  dis- 
pensary which  have  been  or  may  hereafter 
be  collected  by  said  Dispensary  Commis- 
sion :  Provided,  That  each  and  every  person, 
firm  or  corporation,  presenting  a  claim  or 
claims  to  said  Commission,  shall  have  the 
right  to  appeal  to  the  supreme  court,  as 
in  cases  at  law." 

By  act  of  February  23d,  1910,  findings 
of  the  State  Dispensary  Commission  were 
declared  to  be  final;  any  sum  ascertained 
to  be  due  the  state  was  required  to  be  de- 
ducted from  whatever  a  county  dispensary 
might  owe  such  debtor;  and  authority  wasS 
given  the  Commission  to*  command  any  • 
county  dispensary  so  indebted  to  turn  over 
to  it  an  equivalent  amount  of  money.  No- 
tices of  claims  in  favor  of  the  state,  crea- 
tion of  liens  to  secure  the  same,  and  en- 
forcement of  their  payment,  were  also 
provided  for. 

Number  12. 

The  history  and  disposition  of  this  canst 
in  the  state  tribunals  sufficiently  appear 
from  parts  of  tb«  opinion  by  the  supreiiM 
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court  (87  S.  C.  270,  60  S.  £.  391)   quoted 
below: 

"The  investigations  of  the  committee 
[appointed  1905]  resulted  in  an  act,  passed 
in  1907,  authorizing  the  appointment  of  a 
commission,  to  be  known  as  the  State  Dis< 
pensary  Commission,  whose  duty  it  was 
to  close  out  the  entire  business  and  proper- 
ty of  the  state  dispensary,  collect  all  debts 
due,  and  pay  'all  just  liabilities'  of  the 
state  growing  out  of  said  business.  The 
Commission  was  given  'full  power  and  au- 
thority to  investigate  the  past  conduct  of 
the  affairs  of  the  dispensary.'  It  was  also 
clothed  with  all  the  power  and  authority 
conferred  upon  the  committee  which  had 
been  appointed  under  the  resolution  above 
referred  to.  25  Stat.  835.  The  act  of  1907 
was  amended  in  1908  so  as  to  give  the  Com- 
mission 'full  power  to  pass  upon,  fix  and 
determine  all  claims  against  the  state  grow- 
ing out  of  dealings  with  the  dispensary; 
and  to  pay  for  the  state  any  and  all  just 
claims  which  have  been  submitted  to  and 
determined  by  it,  and  no  other.'  25  Stat. 
1289. 

"Appellant  presented  to  the  Commission 
a  claim  for  $23,013.76  as  the  balance  due 
it  by  the  state  for  bottles  and  demijohns 
furnished  to  the  dispensary  under  con- 
tracts made  with  the  board  of  directors 
from  and  including  April,  1906,  until  the 
business  was  closed  out  by  the  Commission. 
Appellant  had  also  furnished  the  dispensary 
practically  all  the  bottles  and  demijohns 
used  since  about  December,  1902;  but  all 
accounts  prior  to  April,  1906,  had  been  set- 
2  tied. 

«  •'TJpon  the  filing  of  this  claim,  the  Com- 
mission went  into  an  investigation  of  all 
past  dealings  of  appellant  with  the  dispen- 
sary; and,  after  hearing  a  great  deal  of 
testimony  and  argument  thereon,  rendered 
its  decision,  dated  Nov.  17,  1909,  which 
will  be  set  out  in  the  report  of  the  case. 

"The  conclusion  and  finding  of  the  Com- 
mission was  that,  in  pursuance  of  a  con- 
spiracy between  some  of  the  directors  of 
the  dispensary  and  some  of  the  appellant's 
officers  or  agents  to  defraud  the  state, 
whereby  legitimate  competition  was  de- 
stroyed, appellant  had  a  monopoly  of  the 
business  of  furnishing  glass  to  the  dispen- 
sary from  the  date  of  its  beginning  business, 
in  1902,  until  April,  190G;  and  that  the 
prices  paid  it  for  glass  during  that  period 
exceeded  the  fair  market  value  thereof  by 
$51,432.99.  Therefore,  allowing  appellant's 
claim  of  $23,013.75,  the  Commission  found 
that  appellant  was  indebted  to  the  state  in 
the  sum  of  $28,419.24,  the  difference  be- 
tween the  amount  of  its  claim  and  the  sum 
it  had  fraudulently  collected  from  the  state. 

"From  that  decision,  this  appeal  was  tak- 


en, under  the  provisions  of  the  statute^ 
giving  every  claimant  the  right  of  appeal 
to  the  supreme  court,  'as  in  cases  at  law/ 
Appellant  concedes  that  the  jurisdiction  of 
this  court  is  limited  in  such  cases  to  a 
review  of  alleged  errors  of  law, 

"The  next  contention  of  appellant  is  that 
the  Commission  is  not  a  court,  but  a  spe- 
cial tribunal  of  limited  power,  and  that  it 
exceeded   its  authority  in   undertaking  to 
fix   and   determine   appellant's   liability   to 
the  state,  and  then  set  off  its  claim  against 
the  liability  so  fixed.     It  is  conceded  that 
the  Commission  is  not  a  court,  though  its 
duties  necessarily  involve,  to  some  extent, 
the    exercise    of    judicial    functions,    as    is 
always  the  case  where  judgment  and  dis- 
cretion are  to  be  exercised.     It  was  cre-^ 
ated  under  §  2  of  article  17  of  the  Consti-g 
tution,    which    provides* that    'the   general t 
assembly  may  direct  by  law  in  what  man- 
ner claims  against  the  state  may  be  estab- . 
lished  and  adjusted." 


"The  question,  therefore,  whether  the 
commission  had  authority  to  entertain  a 
'set-off'  or  'counterclaim'  in  favor  of  the 
state  against  a  claimant,  in  the  technical 
sense  in  which  those  terms  are  used  in  legal 
proceedings,  is  not  germane  or  material  to 
the  present  inquiry.  To  what  purpose, 
should  the  Commission  investigate,  unless 
it  announced  the  result  of  its  investigation  T 
We  see  no  error,  therefore,  in  the  Commis- 
sion stating  its  findings  as  the  result  of 
its  investigation. 

"The  findings  of  the  Commission,  how- 
ever, are  controlling  only  in  its  determina- 
tion of  the  nonliability  of  the  state  upon 
appellant's  claim.  They  have  not  the  force 
or  effect  of  a  judgment,  concluding  appel- 
lant in  any  other  proceeding, — such,  for 
instance,  as  the  state  might  institute  in 
the  proper  court  to  recover  the  amount 
found  by  the  Conmiission  to  be  due  it  by 
appellant. 

"The  judgment  of  this  court  is  that  the 
decision  of  the  Commission  upon  plaintiff's 
claim  against  the  state  be  affirmed." 

Manifestly,  we  think,  the  supreme  court 
affirmed  the  Commission's  action  only  in 
so  far  as  it  declined  to  approve  the  glass 
company's  claim, — there  was  no  final  de- 
termination of  the  state's  right  to  recover 
over  against  the  company. 

Error  is  assigned  concerning  supposed 
Federal  questions  upon  the  theory  that 
there  has  been  "in  practical  effect  an  adju- 
dication of  the  validity  of  the  alleged  claim 
of  the  state  arising  out  of  the  ended  trans- 
actions prior  to  April,  1906,  and  a  satis- 
faction of  such  a  judgment  by  the  confia- 
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efttion  of  plaintiff  in  error's  property;  that 
1%  its  claim  against  the  state  for  goods 

S  famished  since  1906." 

?  'This  theory  is  entirely  out  of  harmony 
with  the  supreme  court's  opinion,  which 
holds  the  validity  of  possible  demands 
against  the  glass  company  remains  wholly 
undetermined,  and  that,  acting  within  its 
plain  powers,  the  state  had  only  refused 
to  recognize  and  discharge  a  claim  against 
Itself.  The  argument  of  counsel  proceeds 
upon  a  fundamental  misconception.  We 
find  no  error  in  the  judgment  below,  and 
It  must  be  affirmed. 

Number  9. 

By  this  original  proceeding  begun  in  the 
•upreme  court  of  South  Carolina,  March  4, 
1010,  the  Carolina  Olass  Company  sought 
to  restrain  any  effort  to  collect  the  so-called 
over  judgment  for  $28,410.24,  pronounced  by 
the  Dispensary  Commission  under  circum- 
stances narrated  supra  (cause  No.  12) ; 
and  also  to  prevent  the  Commission  from 
demanding  or  receiving  sums  of  money  al- 
l^;ed  to  be  due  the  company  from  certain 
county  dispensaries,  or  interfering  with 
payment  of  such  indebtedness. 

Quotations  from  the  opinion  below  (87 
8.  C.  270,  285)  will  adequately  disclose  the 
Issues  involved. 

''These  arise  principally  out  of  an  act 
approved  February  23,  1910,  and  what  was 
done  by  the  defendants  under  the  provisions 
of  that  act,  which,  It  will  be  noted,  was 
passed  subsequent  to  the  decision  of  the 
Commission  upon  the  claim  of  the  plaintiff. 
The  provisions  of  the  first  five  sections  of 
the  act  pertinent  to  this  case  are,  in  sub- 
stance: That,  in  addition  to  the  powers 
conferred  by  all  previous  acts,  the  Dispen- 
sary Commission  shall  have  power  to  pass 
upon,  fix  and  determine  claims  of  the  state 
against  any  person,  firm,  or  corporation 
heretofore  doing  business  with  the  state 
dispensary,  and  settle  and  receipt  therefor; 
that  the  findings  of  the  Commission  under 
Its  provisions  shall  be  final,  and,  upon  the 
finding  by  the  Commission  that  any  person, 
S  firm,  or  corporation  is  indebted  to  the  state, 
SPthe  dispensary  auditor  and  official!* having 
charge  of  the  funds  of  any  county  dispen- 
sary which  may  be  indebted  to  such  person, 
firm,  or  corporation,  shall  pay  to  the  Com- 
mission the  amount  so  found  to  be  due  the 
state,  or  so  much  thereof  as  the  funds  in 
their  hands  due  to  such  person,  firm,  or 
corporation  will  pay,  and  the  receipt  of  the 
Commission  shall  be  a  sufficient  voucher 
therefor;  that  the  Commission  may,  by  its 
order,  stop  the  paying  out  of  any  funds  of 
any  county  dispensary  by  any  officer  hav- 
Itig  charge  thereof.    Sections  7  and  9  of  the 


act  are  as  follows:     [They  are  copied  In 
margin.] 

''Within  a  few  days  after  the  approval 
of  the  wet,  to  wit,  on  February  26,  1910,  the 
Commission,  by  its  attorneys,  filed  in  the 
office  of  the  clerk  of  the  court  for  Richland 
county,  in  which  county  plaintiff  owned 
real  estate,  a  notice,  headed  or  entitled, 
The  State  v.  Carolina  Glass  Co.,  and  signed^ 
by  the  attorney  general  and  other  counsel  jj 
Vepresenting  the  state.  The  notice  was  as* 
follows:  'Notice  is  hereby  given  to  all 
whom  it  may  concern,  that  the  above  stated 
cause  has  been  instituted,  and  is  now  pend« 
ing  before  the  State  Dispensary  Commis- 
sion for  the  recovery  against  the  Carolina 
Glass  Company  of  $29,000,  the  amount 
which  has  been  found  to  be  due  from  the 
said  defendant  to  the  state  of  South  Caro- 
lina owing  to  overcharges  made  by  said 
defendant  in  selling  goods  to  the  state  dis- 
pensary, and  this  notice  is  given  in  aooord- 
ance  with  the  terms  of  an  act  of  the 
l^slature  passed  in  February,  1910,  and 
duly  approved  by  the  governor.'  About  the 
same  time,  notice  was  served  on  the  plain- 
tiff, pursuant  to  the  provisions  of  the  act, 
that  the  Commission  would  proceed  to  pass 
upon,  fix,  and  determine  the  claim  of  the 
state  against  the  plaintiff  on  account  of 
the  overcharges  growing  out  of  its  dealings 
with  the  dispensary.  Notice  was  also 
served  on  the  county  dispensary  board  of 


Seo.  7.  ''The  State  Dispensary  Commis- 
sion is  hereby  empowered  to  pass  all  orders 
and  judgments  and  do  any  and  all  things 
necessary  to  carry  out  the  purposes  of  this 
act;  and  all  judgments  rendered  by  them 
for  any  claim  due  the  state  shall  be  a  lien 
on  the  property  of  the  judgment  debtor 
situated  within  this  state,  and  a  transcript 
of  said  judgment  shall  be  filed  in  the  office 
of  the  clerk  of  the  court  of  common  pleas 
in  each  county  where  any  property  of  such 
judgment  debtor  is  situated." 

Sec.  9.  "In  all  cases  pending  before  the 
said  State  Dispensary  Commission,  upon 
any  claim  or  claims  against  any  person  or 
persons  or  any  corporation  or  corporations 
owning  any  real  estate  in  any  county  in 
this  state,  the  said  Commission  shall  file 
in  the  office  of  the  clerk  of  court  in  eadi 
countj^  where  such  real  estate  is  situated 
a  notice  of  the  pendency  of  such  cases,  and 
the  said  notice  so  filed  shall  be  full  notice 
to  all  persons  whomsoever  claiming  any 
title  to  or  lien  upon  such  real  estate  ao- 
quired  subsequent  to  the  filing  thereof,  and 
the  debt  found  by  said  Commission  to  be  due 
the  state  shall  have  priority  over  the  claims 
of  all  creditors,  except  creditors  secured  by 
mortgage  or  judgment  entered  and  recorded 
prior  to  the  filing  of  such  notice,  and  the 
said  real  estate,  in  the  hands  of  any  person 
or  persons  whomsoever,  shall  be  liable  for 
the  payment  of  such  debt  so  found  to  bs 
due  the  state." 
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Riehland  oountj,  requiring  that  board  to 
pay  to  the  CommiBsion  the  amount  due  hj 
•aid  board  to  the  plaintiff. 

''Another  feature  of  the  case  grows  out 
of  an  agreement  alleged  to  have  been  made 
between  the  attorneys  for  the  plaintiff  and 
the  attorney  representing  the  state  with 
regard  to  payments  for  shipments  of  glass 
made  by  plaintiff  to  the  county  dispensaries 
after  November  20,  1900. 


"Under  the  provisions  of  the  Constitu- 
tion (art.  8,  §  11)  and  statutes  (25  Stat. 
463)  the  coimty  dispensaries  axe  conducted 
'under  the  authority  and  in  the  name  of 
the  state.'  Therefore,  the  officers  in  charge 
of  them  are  agents  of  the  state  and  the 
funds  arising  from  the  sale  of  liquors 
through  them  are  the  funds  of  the  state, 
and  the  debts  due  for  goods  sold  to  them 
are  the  debts  of  the  state.  In  exercising 
the  powers  conferred  upon  it  by  the  legis- 
lature, the  Dispensary  Commission  is  also 
Sthe  agent  and  representative  of  the  state, 
P 'subject  to  no  interference,  ^except  that  of 
the  general  assembly  itself,'  and  a  suit 
brought  against  it  is,  in  effect,  a  suit 
against  the  state.  State  ex  reL  Lyon  v. 
State  Dispensary  Commission,  79  S.  C.  316, 
329,  60  S.  E.  928.  As  the  state  cannot  be 
sued  without  its  consent,  no  court  has  pow- 
er to  interfere  with  or  direct  the  disposition 
of  the  state's  funds  in  the  hands  of  its 
agents,  unless  it  appears  that  they  are  act- 
ing without  authority  of  law,  or  are  refus- 
ing to  recognize  and  obey  the  law  to  the 
detriment  of  private  rights.  ...  In  or- 
dering the  funds  in  the  hands  of  the  officers 
of  the  county  dispensaries  due  to  the  plain- 
tiff turned  over  to  itself,  the  commission 
acted  within  the  limits  of  its  authority 
and  discretion  conferred  upon  it  by  the 
legislature,  and  this  court  has  no  power  to 
Interfere.  From  the  foregoing,  it  will  be 
seen  that  it  is  unnecessary  to  inquire  or  de- 
cide whether  there  was  an  agreement 
between  the  attorneys  for  plaintiff  and  the 
attorneys  for  ttie  state  as  to  the  collection 
of  the  amounts  due  plaintiff  from  the  coun- 
ty dispensaries  for  shipments  made  prior 
to  November  20th,  or  what  the  agreement 
was,  or  whether  it  has  been  violated.  Tlie 
Dispensary  Commission  is  the  sole  arbiter 
of  the  rights  of  the  plaintiff,  if  it  has  any, 
with  regard  to  that  matter* 
•  ..*•••• 

"So  long,  therefore,  as  the  action  of  the 
Commission  wns  confined  to  the  investiga- 
tion of  all  dealings,  past  and  present,  with 
the  dispensary,  and  the  determination  of 
the  just  liabilities  of  the  state  growing  out 
of  them,  it  was,  as  we  have  seen,  based  upon 
constitutional  authority,  and  was  valid  and 
binding.    But  we  find  no  authority  in  the 


Constitution  for  the  legislature  to  provide 
by  law  how  claims  of  the  state  against  oth- 
ers shall  be  established  or  adjusted,  except 
through  the  courts.    We  conclude,  therefore, 
that  in  so  far  as  the  act  of  1910  attempts 
to  confer  upon  the  Commission  power  to^ 
pass  final  judgment  upon  the  claim  of  thejj 
state  against  the  plaintiff,  it  is^unconstitu- • 
tional,  null,  and  void.     And,  as  the  lien 
which  the  act  attempts  to  create  is  based 
upon  the  unauthorized  act  of  the  Conunis- 
sion,  it  is  likewise  null  and  void." 

Defendants  were  accordingly  enjoined 
from  asserting  a  lien  upon  the  company's 
property,  and  the  notice  tiled  in  Richland 
county  was  directed  to  be  canceled;  but 
the  Commission's  power  to  remove  funds 
from  county  dispensaries  was  upheld. 

Plaintiff  in  error  now  maintains  the  so- 
called  over  judgment  of  November  17,  1909, 
was  void;  that  by  reason  of  claims  against 
them  it  had  contract  and  property  rights  In 
money  held  by  the  county  dispensaries;  and 
that  removal  of  funds  therefrom  by  the 
State  Dispensary  Commission  impaired 
contract  obligations  in  violation  of  §  10, 
article  1,  Federal  Constitution,  and  de- 
prived it  of  property  without  due  process  of 
law. 

It  was  distinctly  adjudged  by  the  su- 
preme court  that  the  Dispensary  Commis- 
sion was  without  power  to  pronounce  the 
over  judgment;  that  it  was  invalid  and 
could  not  be  enforced.  In  view  of  repeated 
holdings  by  that  court  and  our  opinion  in 
Murray  t.  Wilson  Distilling  Co.  213  U.  S. 
151,  63  L.  ed.  742,  29  Sup.  Ct  Rep.  458,  It 
is  clear  that  funds  of  county  dispensaries 
were  state  funds,  and,  as  such,  subject  to 
control  by  the  Dispensary  Commission. 
Their  removal,  therefore,  violated  no  right 
which  the  glass  company  oould  assert,-— 
the  state  had  not  consented  to  be  sued. 
The  judgment  of  the  oouii  below  must  b0 
affirmed. 

Number  206. 

The  Carolina  Glass  Company  Instituted 
this  proceeding  at  law  In  the  United  States 
district  court,  South  Carolina,  December  13, 
1911,  to  recover  judgment  against  individu- 
al members  of  the  Dispensary  Commission 
for  sums  of  money  said  to  have  been  un- 
lawfully withdrawn  by  them  from  county 
dispensaries  which  held  the  same  for  plain- 
tiff's benefit.  It  is  alleged  that  for  sup-H 
plies  furnished  partly « before  and  partly? 
after  February  23,  1910,  these  county  dis- 
pensaries became  lawfully  indebted  to  the 
company  for  more  than  $19,000,  and  that 
the  money  in  their  keeping  was  held  In 
trust  to  pay  such  sum,  and  further: 

"That  the  said  defendants,  undertaking 
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to  proceed  under  §  6  of  the  act  entitled, 
*An  Act  to  Further  Provide  for  Winding  up 
the  Affairs  of  the  State  Dispensary/  ap- 
proved the  23d  day  of  February,  1910 
[copied  in  margin],  as  this  plaintiff  is  in- 
formed and  believes,  demanded  from  the 
<»unty  dispensary  boards  for  the  county  of 
Clarendon,  the  county  of  Richmond,  and  the 
county  of  Georgetown,  the  sums  of  money 
alleged  in  paragraph  six  of  this  complaint, 
amounting  in  the  aggregate  to  the  sum  of 
nineteen  thousand  and  eighty-four  and 
38/100  dollars  then  due  to  this  plaintiff  by 
8aid  several  county  dispensary  boards,  as  al- 
leged in  said  paragraph  six,  and  unlawfully 
and  wrongfully  received  the  said  sums  of 
money  from  said  several  county  dispensary 
boards,  claiming  that  they  were  entitled  to 
the  same  on  account  of  the  above-mentioned 
illegal  offset  found  by  said  State  Dis- 
'  pensary  Commission  to  be  due  by  this  plain- 
tiff as  aforesaid ;  which  action  this  plaintiff 
alleges  was  wholly  without  authority  of 
law,  as  the  provisions  of  said  §  6  of  the 
act  of  February  23d,  1910,  were  unconstitu- 
tional, null,  and  void,  as  constituting  an  ef- 
fort, unwarrantably  and  without  authority, 
^to  confiscate  the  property  of  this  plaintiff 
-g  without  due  process  of  law,  the  provisions 
«  of  said  section  being^in  violation  of  §  10  of 
article  1  of  the  Constitution  of  the  United 
States,  and  also  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States;  and, 
furthermore,  in  violation  of  the  express  con- 
tract and  agreement  entered  into  by  this 
plaintiff  with  the  defendants  above  named 
as  above  alleged/' 

Holding  it  in  effect  a  suit  against  the 
rfitate,  the  district  court  dismissed  the  cause 
(197  Fed.  392) ;  and  it  is  here  upon  direct 
writ  of  error.  We  are  of  opinion  that  the 
action  of  the  court  below  was  correct. 
And  in  view  of  what  has  been  said  above 
and  our  opinion  in  Murray  y.  Wilson  Dis- 
tilling Co.  further  discussion  of  the  ques- 
tions involved  would  not  be  profitable.  The 
judgment  is  affirmed. 

,  Number  204. 

This  writ  brings  up  a  judgment  rendered 


Sec  6.  "In  any  and  all  cases  where  the 
State  Dispensary  Commission  has  hereto- 
fore found  any  amount  due  the  state  by 
any  person,  firm  or  corporation  on  account 
of  dealings  with  the  state  dispensary,  the 
several  county  dispensary  boards  now  exist- 
ing, and  all  boards  and  other  officer  or  of- 
^cers  in  charge  of  any  money  due  any  such 
person,  firm  or  corporation  on  account  of 
any  dealings  with  any  and  all  county  dis- 
pensaries heretofore  existing,  shall,  upon 
•demand,  pay  to  the  State  Dispensary  Com- 
mission a  sufficient  amount,  or  so  much 
thereof  as  may  be  on  hand,  to  cover  the 
amount  so  found  to  be  due  the  state." 


by  the  circuit  court  of  appeals,  fourth 
circuit,  affirming  the  same  final  judgment 
of  the  district  court  considered  in  No.  205, 
supra.  124  C.  C.  A.  423,  206  Fed.  035. 
There  is  no  allegation  of  diverse  citizenship, 
and  the  trial  court's  jurisdiction  was  in- 
voked solely  upon  the  ground  that  the  con- 
troversy involved  application  of  the  Federal 
Constitution. 

In  such  circumstances  the  Circuit  Court 
of  Appeals  is  without  jurisdiction  to  re- 
view. Union  &  P.  Bank  v.  Memphis,  180 
U.  S.  71,  73,  47  L.  ed.  712,  713,  23  Sup.  Ct. 
Rep.  604.  Its  judgment  is  accordingly 
reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  writ  of  error  im- 
properly entertained. 

Judgments  in  Nos.  12,  9,  and  205,  af- 
firmed; judgment  in  No.  204  reversed  and 
remanded  to  the  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit,  with  directions  to 
dismiss  writ  of  error  for  want  of  juris- 
diction. 


(240  U.  8.  819) 

FIDELITY    k    DEPOSIT    COMPANY   OF 

MARYLAND,  Plff.  in  Err., 

v. 

COMMONWEALTH  OF  PENNSYLVANIA. 

Taxation  ^=:»6— Federal  Aoenot  — Fob- 
sign   SUBETT  COMPANT. 

A  surety  company  does  not,  by  be- 
coming, conformably  to  the  act  of  August 
13,  1894  (28  Stat,  at  L.  279,  chap.  282, 
Comp.  Stat.  1913,  §  3293),  surety  on  bonds 
required  by  the  United  States,  act  as  a 
Federal  instrimientality  so  as  to  be  exempt 
from  a  state  tax  on  the  premiums  received, 
exacted  from  foreign  corporations  for  the 
privilege  of  doing  business  within  the  state. 
[Ed.  Note.~For  other  cases,  see  Taxation, 
Cent  Dig.  6  18 ;   Dec.  Dig.  (S=»S.] 

[No.  114.] 

Argued   January    6,    1916.      Decided   Feb- 
ruary 21,  19^6. 

IN  ERHOR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  of  Dauphin  Coun- 
ty, in  that  state,  enforcing  a  tax  upon  the 
premiums  received  by  a  foreign  surety  com- 
pany upon  bonds  required  by  the  United 
States.    Affirmed. 

See  same  case  below,  244  Pa.  67,  90  Atl. 
437. 

The  facts  are  stated  in  the  opinioiL- 

Messrs.  Charles  Markell  and  Charles  F. 
Patterson  for  plaintiff  in  error. 

Mr.  William  M.  Hargcst  and  Mr.  Fran- 
cis Shunk  Brown,  Attorney  General  of 
Pennsylvania,  for  defendant  in  error. 


^s^For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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«      Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

We  are  asked  to  reyerse  a  judgment  of 
the  supreme  court  of  Pennsylvania  which 
denied  plaintiff  in  error's  claim  that,  in 
becoming  surety  upon  bonds  required  by 
the  United  States,  it  acted  as  a  Federal  in- 
strumentality, and  was  not  subject  to  tax- 
ation on  the  premiums  received.  244  Pa. 
67,  90  Atl.  437. 

Incorporated  under  the  laws  of  Maryland, 
the  Fidelity  &  Deposit  Company  is  em- 
powered by  its  charter  to  act  as  surety.  It 
was  duty  licensed  to  transact  business  in 
Pennsylvania.  In  pursuance  of  the  act  of 
Congress  referred  to  below,  the  Attorney 
General  granted  it  authority  to  enter  into 
obligations  required  by  laws  of  the  United 
SUtes. 

Contracting  within  Pennsylvania,  the 
company  became  surety,  during  1900,  on 
bonds  in  the  following  matters:  "Internal 
Revenue,  customs.  United  States  govern- 
ment officials.  United  States  government 
contracts  and  banks  for  United  States  de- 
posits, bonds  given  in  courts  of  the  United 
States  in  litigation  there  pending."  Gross 
premiums  thereon  amounting  to  $17,046.86 
were  collected.  Within  the  same  period  it 
also  became  party  to  other  bonds  and  re- 
ceived therefor  $198,199.19.  The  state  de- 
manded 2  per  centum  of  such  total  receipts, 
basing  its  claim  on  the  proviso  in  §  1,  act 
of  Assembly,  June  28,  1895,  P.  L.  408, 
which  declares:  "That  hereafter  the  annual 
tax  upon  premiums  of  insurance  companies 
of  other  states  or  foreign  governments  shall 
be  at  the  rate  of  2  per  centtmi  upon  the 
gross  premiums  of  every  character  and  de- 
scription received  from  business  done  within 
this  commonwealth  within  the  entire  calen- 
dar year  preceding."  The  amount  demand- 
ed because  of  premiums  on  bonds  not 
^  authorized  or  required  by  the  United  States 
^  was  paid ;  but  liability  for  $352.92,  assessed 
•'  in  respect  of  those  so  authorized,* was  de- 
nied, and  to  enforce  it  the  present  suit  was 
instituted  in  the  common  pleas  court, 
Dauphin  county. 

The  act  of  Congress  entitled,  "An  Act 
Relative  to  Recognizances,  Stipulations, 
Bonds,  and  Undertakings,  and  to  Allow 
Certain  Corporations  to  be  Accepted  as 
Surety  Thereon,"  approved  August  13, 
1894  (chap.  282,  28  Stat,  at  L.  279,  Comp. 
Stat.  1913,  §  3293),  provided: 

Sec.  1.  "That  whenever  any  recognizance, 
stipulation,  bond  or  undertaking  condi- 
tioned for  the  faithful  performance  of  any 
duty,  or  for  doing  or  refraining  from  doing 
anything  in  such  recognizance,  stipulation, 
bond,  or  undertaking  specified,  is  by  the 
laws  of  the  United  States  required  or  per- 
mitted to  be  given  with  one  surety  or  with 


two  or  more  sureties,  the  execution  of  the 
same  or  the  guarantying  of  the  perform- 
ance of  the  condition  thereof  shall  be  suf- 
ficient when  executed  or  guaranteed  sole- 
ly by  a  corporation  incorporated  under 
the  laws  of  the  United  States,  or  of  any 
state  having  power  to  guarantee  the  fidel- 
ity of  persons  holding  positions  of  public 
or  private  trust,  and  to  execute  and  guar- 
antee bonds  and  undertakings  in  judicial 
proceedings:  Provided,  That  such  recog- 
nizance, stipulation,  bond,  or  undertaking 
be  approved  by  the  head  of  department, 
court,  judge,  officer,  board,  or  body  execu- 
tive, legislative,  or  judicial  required  to  ap- 
prove or  accept  the  same.  But  no  officer 
or  person  having  the  approval  of  any  bond 
shall  exact  that  it  shall  be  furnished  by  a 
guarantee  company  or  by  any  particular 
guarantee  company." 

Sec.  2,  that  "no  such  company  shall  do 
business  under  the  provisions  of  this  act  be- 
yond the  limits  of  the  state  or  territory 
under  whose  laws  it  was  incorporated  and 
in  which  its  principal  office  is  located 
.  .  .  until  it  shall,  by  a  written  power 
of  attorney,  appoint  some  person  residing 
within  the  jurisdiction  of  the  court  for  the 
judicial  district  wherein  such  suretyship  iSn 
to  be  undertaken,  ...  as  its  agent,  ^ 
upon  whom  may  be  served  •  all  lawful  ♦ 
process  against  such  company,  ..." 
Sec.  3,  that  every  company,  before  trans- 
acting business  under  the  act,  shall  deposit 
with  the  Attorney  General  of  the  United 
State  a  copy  of  its  charter  and  a  state- 
ment showing  assets  and  liabilities,  and  "if 
the  said  Attorney  General  shall  be  satisfied 
that  such  company  has  authority  under  its 
charter  to  do  the  business  provided  for  in 
this  act,  and  that  it  has  a  paid-up  capital 
of  not  less  than  $250,000  in  cash  or  its 
equivalent,  and  is  able  to  keep  and  perform 
its  contracts,  he  shall  grant  authority  in 
writing  to  such  company  to  do  business  un- 
der this  act."  Sec.  4,  that  quarterly  state- 
ments shall  be  filed  with  the  Attorney  Gen- 
eral, who  shall  have  power  to  revoke  the 
authority  of  any  company  "whenever  in  his 
judgment  such  company  is  not  solvent  or  is 
conducting  its  business  in  violation  of  this 
act."  Sec.  5,  that  "any  surety  company  do- 
ing business  under  the  provisions  of  this 
act  may  be  sued  in  respect  thereof  in  any 
court  of  the  United  States"  which  has  juris- 
diction, in  the  district  in  which  the  instru- 
ment was  made  or  guaranteed  or  the  prin- 
cipal office  of  the  company  is  located.  Sec. 
6,  that  "all  right  to  do  business  under  thi» 
act"  shall  be  forfeited  upon  failure  to  pay 
a  final  judgment  against  it.  Sec  7,  that  a 
company  having  executed  any  instrument 
under  the  act  shall  be  estopped  to  deny  it» 
corporate  power  to  execute  same.     Sec  8^ 
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that  penalties  therein  prescrihed  for  failure 
to  comply  with  the  provisions  of  the  act 
shall  be  recovered  by  suit. 

The  court  of  common  pleas  held  the  tax 
"is  a  charge  for  the  privilege  of  transacting 
business    in    the    state,    measured    by    the 
amount  of  the  business    done;"    there    is 
'Nothing  in  the  act  of  Congress  to  support 
the  proposition  that  the  defendant  was  au- 
thorized by  it  to  transact  its  business  in 
the  state  of  Pennsylvania;"  and  in  execut- 
00  ing  the  specified  bonds  the  surety  company 
g  'Vas  in  no  sense  an  instrumentality  of  gov- 
•  ernment."    Judgment  waa^accordingly  ren- 
dered for  the  state;   and,  on  appeal,  this 
was  affirmed  upon  findings  and  opinion  be- 
low. 

In  behalf  of  plaintiff  in  error,  counsel 
maintained  that  the  taxing  power  of  the 
state  has  been  so  exercised  as  to  collide 
with  operations  of  the  Federal  government; 
that  under  the  act  of  Congress  the  surety 
company  became  a  Federal  instrumentality 
with  power  to  execute  bonds  within  the 
state,  and  consequently  could  not  be  sub- 
jected to  a  privilege  tax  therefor. 

That  the  challenged  tax  "is  an  exaction 
for  the  privilege  of  doing  business*'  seems 
plain  (Eiqui table  Life  Assur.  Soc.  v.  Penn- 
sylvania, 238  U.  S.  143,  69  L.  ed.  1239,  35 
Sup.  Ct.  Rep.  829);  and  undoubtedly  a 
state  may  not  directly  and  materially 
hinder  exercise  of  constitutional  powers  of 
the  United  States  by  demanding  in  opposi- 
tion to  the  will  of  Congress  that  a  Federal 
instrumentality  pay  a  tax  for  the  privilege 
of  performing  its  functions.  Farmers'  & 
Bl  Sav.  Bank  v.  Minnesota,  232  U.  S.  516, 
o3  I*  cd.  706,  34  Sup.  Ct.  Rep.  354;  Choc- 
taw, 0.  &  G.  R.  Co.  V.  Harrison,  235  U.  S. 
292,  69  L.  ed.  234,  35  Sup.  Ct.  Rep.  27. 
But  m^e  contracts  between  private  corpo- 
rations and  the  United  States  do  not  neces- 
sarily render  the  former  essential  govern- 
mental agencies,  and  confer  freedom  from 
state  control.  Baltimore  Shipbuilding  & 
Dry  Dock  Co.  ▼.  Baltimore,  195  U.  S.  375, 
49  L.  ed.  242,  25  Sup.  Ct.  Rep.  50.  More- 
over, whatever  may  be  their  status,  if  the 
pertinent  statute  discloses  the  intention  of 
Congress  that  such  corporations,  contracting 
under  it  with  the  Federal  government,  shall 
not  be  exempt  from  state  regulation  and 
taxation,  they  must  submit  thereto.  First 
Nat.  Bank  v.  Kentucky,  9  Wall.  353,  362, 
19  L.  ed.  701,  703;  Van  Allen  v.  Assessors 
(Churchill  v.  Utica),  3  Wall.  573,  585,  18 
L.  ed.  229,  235;  Cooley,  Taxn.  3d  ed.  pp. 
130,  131. 

As  revealed  by  its  title,  the  purpose  of 
the  act  of  1894  is  "to  allow  certain  corpo- 
rations to  be  accepted  as  surety,  etc."  It 
does  not  undertake  to  endow  any  corpora- 
tion with  power,  but  only  to  permit  those 


complying  with  specified  conditions  to  exer-  ^ 
else  their  lawful  powers,  derived  from  other  g 
sources,  by  contracting  with  the  •govern-* 
ment  under  official  approval.  "Power  to 
guarantee,"  required  by  §  1,  is  not  the  same 
thing  as  "authority  under  its  charter"  re- 
ferred to  in  §  3;  and  we  think  the  clear 
intent  was  that  existence  of  the  former 
should  be  determined  by  the  laws  in  force 
at  place  of  contract.  Neither  circumstances 
nor  language  of  the  act  indicate  design  or 
necessity  to  limit  application  by  the  ser- 
eral  states  of  a  well-established  system  of 
licensing  and  taxing  bonding  companies  not 
incorporated  under  their  own  statutes. 
Plaintiff  in  error's  right  to  carry  on  busi- 
ness in  Pennsylvania  depended  upon  com- 
pliance with  its  laws. 

We  find  no  error  in  the  judgment  of  tlw 
court  below  and  it  is  affirmed. 


(240  U.  8:  264)  1 

GUERINI  STONE  COMPANY,  Plff.  in  Err.. 

V. 

P.    J.    CARLIN    CONSTRUCTION    COM- 
PANY. 

Contracts  «=>106— Constbuotion -- Eef- 
brence  to  extrinsic  aoresment. 

1.  A  reference  in  a  subcontract  to  the 
general  contract  for  a  particular  purpose 
makes  it  a  part  of  the  subcontract  only  for 
the  purpose  specified. 

[Bd.  Note.— For  other  cases,  see  Ooatraots. 
Cent.  Dig.  S  749 ;  Deo.  Dis.  «s»166.] 
United  States  ^=»70(l)—OoNTRAcrs— Con- 
struction or  Subcontract  —  Control- 
ling Effect  of  General  Contract. 
'2.  'Ihe  subcontractor  for  a  part  of  the 
work  called  for  by  a  general  contract  with 
the  United  States  for  the  construction  of  a 
public  building  was  not  bound  by  the  pro- 
visions of  the  general  contract  so  as  to  be 
obliged  to  submit  to  delays  resulting  from 
the  action  of  the  government,  where  the 
subcontract,  although  referring  to  the  draw- 
ings and  specifications  for  the  purpose  of 
indicating  what  work  was  to  be  done  by 
the  subcontractor  and  in  what  manner,  and 
making  the  supervising  architect  of  the 
Treasury  the  architect  or  referee,  contains 
no  clause  incorporating  into  itself  the  pro- 
visions of  the  general  contract,  or  even  in 
general  terms  referring  to  that  instrument* 
and  expressly  places  upon  the  general  con- 
tractor the  obligation  to  provide  all  labor 
and  material  not  included  in  the  subcon- 
tract in  such  manner  as  not  to  delay  the 
material  progress  of  the  work. 

[Ed.  Note.— For  other  caBeB,  see  United  SUtes, 
CeQL  Dig.  8  S3:    Dec.  Dig.  <S=s>70(l).] 

United  States  «=»70(1)  —  Contracts  — 
Breach  of  Subcontract  —  Delay  bt 
General  Contractor  —  Rbihburseicbmt 
OF  Subcontractor. 

3.  A  provision  in  a  subcontract  which 
extends  the  time  for  completion  in  case 
the  subcontractor  is  delayed  by  the  fault 
of  the  general  contractor,  and  thus  relieves 
the  8ul)''*^ntractor  from  the  liability  to  liqui- 
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•dated  damages  imposed  by  the  contract  in 
case  of  failure  to  complete  his  work  with- 
in a  specified  time,  cannot  be  so  construed 
as  to  deprive  the  subcontractor  of  his  right 
under  another  provision  of  the  subcontract 
to  reimbursement  for  any  loss  attributable 
to  any  delay  resulting  from  the  general  con- 
tractor's failure  to  provide  materiaia  not 
included  in  the  subcontract. 

[Bd.  Note.— For  other  cases,  see  United  SUtea, 
<3ent  Dls.  §  68;    Dec  Dig.  «s»70a).] 

United  States  ^=973  —  Contracts  — 
Bbeach  of  Conteaot— Delay  bt  Gen- 
ebajl  contitactob  —  reimbursement  of 
Subcontractor. 

4.  The  failure  to  furnish  a  foundation 
upon  which  a  subcontractor's  work  could 
be  superimposed  was  a  failure  to  provide 
labor  and  materials  not  included  within  the 
aubcontracty  within  the  meaning  of  such 
contract  binding  the  general  contractor  to 
reimburse  the  subcontractor  for  any  loss 
caused  by  delay  resulting  from  the  general 
-contractor's  failure  to  provide  such  labor 
and  materials. 

[Ed.  Note.— For  other  cases,  see  United  States. 
Cent.  Dig.  §  66 ;    Dec.  Dig.  «=973.] 

United  States  ^=s>73  —  Contracts  — 
Breach  of  Contract— Delay  bt  Gen- 
eral Contractor  —  Reimbursement  of 
Subcontractor. 

5.  Delays  attributable  to  action  by  the 

rernment  were  among  those  intended  to 
safeguarded  by  a  provision  in  a  subcon- 
tract for  a  part  of  the  work  called  for  by 
M  general  contract  with  the  United  States 
for  the  construction  of  a  public  building, 
that  "the  general  contractors  will  provide 
M  labor  and  materials  not  included  in  this 
contract  in  such  manner  as  not  to  delay  the 
material  progress  of  the  work,  and  in  the 
event  of  failure  so  to  do,  thereby  causing 
loss  to  the  subcontractor,  agree  that  they 
will  reimburse  the  subcontractor  for  such 
loss." 

[Bd.  Note.— For  other  cases,  see  United  SUtes, 
Gent.  Dig.  §  66;    Dec  Dig.  «=5>73.] 

Damages  ^=»40(2)— Profits  Speculatiye. 

6.  The  profits  which  a  subcontractor 
probably  would  have  gained  if  the  contract 
had  been  proceeded  with  in  the  ordinary 
manner  should  not  have  been  excluded  from 
ihe  jury  as  contingent  and  speculative  in 
4in  action  by  him  against  the  general  con- 
tractors for  the  latter's  breach  of  the  con- 
tract, where  there  was  testimony  from  an 
experienced  witness  as  to  the  probable  cost 
to  the  subcontractor  of  furnishing^  the  ma- 
terials and  doing  the  work  called  for  by  the 
subcontract. 

CBd.    Note.— Fbr   other    eases,    see    Damages, 
Cent  Dig.  |§  74-78:    Dee.  Dig.  6=940(2).] 

Trial  ^=9252(12)— Bequest  for  Instruc- 
tions—Breach OF  Contract. 

7.  The  refusal  of  a  requested  instruo- 
iion  that  if  the  general  contractor  failed 
to  make  payments  as  called  for  by  the  sub- 
contract on  account  of  work  done  by  the 
subcontractor  in  accordance  with  the  con- 
tract, Budi  failure  constitutes  a  breach  of 
ihe  contract  on  the  part  of  the  general 
contractor,  is  not  error,  where  the  subcon- 
tract does  not  specify  the  amount  of  the 
advance  payments,  or  indicate  how  they 
«re  to  be  ascertained,  merely  providing  that 


the  contract  price  is  to  be  paid  "in  month- 
ly payments  on  account,  not  to  exceed  in 
amount  85  per  cent  of  the  cost  of  the  work 
actually  erected  in  the  building"  on  con- 
dition that  the  subcontractor  furnish  i* 
written  requisition  not  less  than  twelve 
da^s  before  payment  is  required,  and  the 
evidence  fails  to  show  that  the  requisitions 
were  based  upon  the  cost  of  the  work,  or 
that  any  clear  statement  of  such  cost  was 
submitted  with  them. 

[Bd.  Note.— For  other  eases,  see  Trial,  Gent 
Dig.  fi  004;    Dec.  Dig.  «s»268(12).] 

Trial  ^=:>251(9)  —  Requestbo  Instruc- 
tions—Damages. 

8.  It  is  not  error  to  refuse  a  requested 
instruction  as  to  damages  which  contains 
elements  that  would  not  properly  be  m»« 
plicable  if  recovery  should  be  based  solely 
upon  some  of  the  grounds  of  action  declared 
upon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  §  595;    Dee.  Dig.  «=»251(9).l 

[No.  78.] 

Argued  and  submitted  November  12,  191ft. 
Decided  February  21,  1016 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  judgment  for  a  part  of  the  damages 
sought  by  a  subcontractor  In  an  action 
against  the  general  contractor  for  a  breach 
of  contract.  Reversed  and  remanded  for 
further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Mr.  Bdward  8.  Paine  for  plaintiff  in 
error. 

Mr.  Francis  H.  Dexter  for  defendant 
in  error. 

I 

*Mr.  Justice  Pitney  delivered  the  opin-* 
ion  of  the  court: 

We  have  here  under  review  a  judgment 
for  damages  in  favor  of  plaintiff  in  error 
against  defendant  in  error,  reversal  being 
asked  upon  the  ground  that,  through  errone- 
ous rulings  made  by  the  trial  judge,  the  re- 
covery was  unduly  limited.  The  writ  of 
error  was  sued  out  under  §  244,  Jud.  Code 
(act  of  March  8,  1011,  chap.  231,  36  Stat, 
at  L.  1087,  1167,  Comp.  Stat.  1013,  §§  068, 
1221),  prior  to  the  act  of  January  28^  1016 
(38  Stat,  at  L^  804,  chap.  22,  §§  3  and  6) 

Defendant,  a  corporation  of  the  state  of 
New  York,  on  December  12,  1010,  secured 
a  contract  with  the  government  of  the 
United  States  for  the  construction  of  a 
postoffiee  and  court  building  at  San  Juan, 
Porto  Rico.  A  few  days  later  it  entered 
into  a  subcontract  in  writing  with  one 
Guerini,  by  the  first  paragraph  of  which  he 
agreed:  '*To  furnish  and  set  in  position,  in- 
cluding the  concrete  backing,  all  the  imita- 
tion of  sandstone,  and  to  construct  the 
interior  concrete  walls,  concrete  floors,  con- 
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Crete  roof,  backing  the  granite  construction, 
enclosing  all  the  I  beams  •  .  .  agree- 
able to  the  drawings  and  specifications  made 
by  the  said  architect  (copies  of  which  have 
been  delivered  to  the  subcontractor),  and 
9  to  the  dimensions  and  explanations  thereon, 
?  therein  and  herein* contained,  according  to 
the  true  intent  and  meaning  of  said  draw- 
ings and  specifications,"  etc;  it  being  agreed 
that  the  work  should  be  done  "under  the  di- 
rection and  to  the  satisfaction  of  the  gen- 
eral contractors  and  James  Knox  Taylor, 
architect  (acting  as  agents  of  the  owner) 
or  his  or  its  representative." 

A  subsequent  paragraph  reads  as  follows: 

"25th.  The  subcontractor  further  agrees 
to  furnish  the  material  and  build  the  con- 
crete footing  complete  to  the  basement  floor 
for  the  sum  of  $6.70  a  cubic  foot. 

"Also  to  furnish  the  materials  and  build 
all  the  sidewalks  for  the  sum  of  $1.85  a 
square  yard. 

"Also  set  in  position  all  the  granite  walls, 
steps,  balusters,  buttresses,  and  curbing, 
and  all  other  granite  work  for  the  sum  of 
40  cents  a  square  foot  surface.  The  three 
above  items  to  be  at  the  option  of  the  gen- 
eral contractor.     •    .    ," 

Thereafter  the  plaintiff  corporation  was 
formed  under  the  laws  of  Massachusetts, 
and  Guerini  transferred  the  contract  to  it. 
Defendant  was  notified  of  this,  expressed 
satisfaction  in  writing  under  date  Febru- 
ary 20,  1011,  and  thereafter  dealt  with 
plaintiff  as  subcontractor. 

At  a  later  time,  defendant  exercised  the 
third  only  of  the  options  given  to  it  by  the 
25th  paragraph. 

The  plan  of  the  building  contemplated  a 
foundation  of  concrete  and  piles,  which  was 
to  be  constructed  by  defendant  complete  to 
the  basement  floor;  above  this  a  basement 
story,  surfaced  with  granite  blocks  to  be 
furnished  by  defendant  (as  a  practical  mat- 
ter, to  be  sent  from  the  United  States)  and 
to  be  set  in  position  by  plaintiff  under  the 
accepted  option.  The  blocks  were  to  be 
backed  with  concrete,  to  be  furnished  and 
set  by  plaintiff.  Above  the  basement  story, 
the  exterior  walls  were  to  be  faced  with 
imitation  sandstone,  backed  with  concrete, 
which,  together  with  interior  walls,  floors, 
and  roof  of  concrete,  were  to  be  constructed 
o  by  plaintiff. 

?  'The  contract  contained  the  following 
clauses  that  bear  upon  the  matters  in  dis- 
pute: 

"6th.  The  subcontractor  shall  and  will 
proceed  with  the  said  work  and  every  part 
and  detail  thereof  in  a  prompt  and  diligent 
manner,  •  .  .  and  shall  and  will  wholly 
finish  the  said  work  according  to  the  said 
drawings  and  specifications  and  this  con- 
tract in  300  days  from  the  date  upon  which 


the  building  ia  ready  to  receive  his  work 
and  after  he  has  been  notified  to  proceed 
by  general  contractors,  and  in  default  there- 
of, the  subcontractor  shall  pay  the  general 
contractors  the  sum  of  $20  for  every  day 
thereafter  that  the  said  work  shall  remain 
unfinished  as  and  for  liquidated  damages. 
The  subcontractor  further  agrees  to  begin 
work  at  the  building  within  three  days 
from  the  time  that  he  is  notified  by  the 
general  contractors  that  the  building  is 
ready  to  receive  such  work. 

"7th.  .  .  .  Should  the  subcontractor 
be  obstructed  or  delayed  in  the  prosecu- 
tion or  completion  of  the  work  by  neglect, 
delay,  or  default  of  the  owner,  the  archi- 
tect, the  general  contractors,  or  of  any 
other  contractors  employed  by  them  upon 
the  work,  or  by  alterations  which  may  be 
required  in  said  work,  or  by  any  damage 
which  might  happen  by  fire,  lightning, 
earthquake,  or  cyclone,  or  by  the  abandon- 
ment of  the  work  by  the  employees  through 
no  fault  of  the  subcontractor,  then  the  time 
herein  fixed  for  the  completion  of  the  work 
shall  be  extended  for  a  period  equivalent  to 
the  time  lost  by  reason  of  any  or  all  of  the 
causes  aforesaid,"  etc. 

"11th.  The  general  contractors  will  pro- 
vide all  labor  and  materials  not  included  in 
this  contract  in  such  manner  as  not  to  delay 
the  material  progress  of  the  work,  and  in 
the  event  of  failure  so  to  do,  thereby  causing 
loss  to  the  subcontractor,  agree  that  they 
will  reimburse  the  subcontractor  for  such 
loss;  and  the  subcontractor  agrees  that  if  oo 
he  shall  delay  the  material  progress  of  the  % 
work  so^as  to  cause  any  damage  for  which  * 
the  general  contractors  shall  become  liable, 
then  he  shall  make  good  to  the  general  con- 
tractors any  such  damage  over  and  above 
any  damage  for  general  delay,  herein  other- 
wise provided;  the  amount  of  such  loss  or 
damage  in  either  case,  to  be  fixed  and  de- 
termined by  the  architect,  or  by  arbitra- 
tion, as  provided  in  article  3d  in  this  con- 
tract. 

"12th.  It  is  hereby  mutually  agreed  by 
the  parties  hereto  that  the  sum  to  be  paid 
by  the  general  contractors  to  the  subcon- 
tractor for  said  work  and  materials  shall  be 
sixty-four  thousand  seven  hundred  and  fifty 
dollars  ($64,750),  subject  to  additions  or  de- 
ductions as  hereinbefore  provided,  and  that 
such  sum  shall  be  paid  in  current  funds  by 
the  general  contractors  to  the  subcontractor 
in  monthly  payments  on  account,  not  to  ex- 
ceed  in  amount  85  per  cent  of  the  cost  of 
the  work  actually  erected  in  the  building, 
provided  that  the  subcontractor  furnishes  to 
the  general  contractors  a  written  requisi- 
tion, on  a  form  to  be  supplied  by  the  gen- 
eral contractors,  not  less  than  twelve  dayi 
before  payment  is  required,    •    •    •  * 
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The  action  was  commenced  in  June,  1012. 
The  complaint,  besides  the  jurisdictional 
aTerments,  alleged  the  making  of  the  con- 
tract between  Guerini  and  defendant,  the 
assignment  to  plaintiff,  and  defendant's  con- 
sent and  recognition  of  plaintiff  as  the  con- 


tracting party;  averred  that  thereafter  and<  •$45,707.45  for  work  and  labor  performed, 


during  the   month   of   February,   1011,   at 
defendant's  request  and  in  pursuance  of  the 
terms  of  the  contract,   plaintiff  employed 
and  sent  to  Porto  Rico  its  representatives, 
brought  laborers    from    the   United  States 
and  employed  others  in  Porto  Rico,  organ- 
ized its  working  forces,  purchased  and  sup- 
plied the  necessary  tools  and  materials,  and 
prepared  itself  and  was  ready  and  willing 
to  perform  its  obligations  under  the  eon- 
tract,  but  that  thereafter  until   the  16th 
day  of  October,  1011,  plaintiff  was  not  per- 
mitted by  defendant  to  proceed  with  the 
§  work,  owing  to  defendant's  failure  to  pro- 
?  Tide  th«*neces8ary  granite  blocks;  that  on 
that  day  plaintiff  did  proceed  with  all  pos- 
sible diligence  and  performed  all  the  work 
provided  for  by   the  contract  as   fast  as 
defendant,    in    the   course   of   construction 
work,   permitted  plaintiff  to  do   so;    that 
nevertheless  during  the  period  from  October 
16,  1011,  until  March  0,  1012,  the  work  was 
unreasonably  and  unjustifiably  delayed  by 
the  failure  of  defendant  to  provide  neces- 
sary materials  and  carry  on  its  part  of  the 
construction  work  so  as  to  permit  plaintiff 
to  perform  the  work  required  of  it  under 
the  contract,  and  that  plaintiff  was  thereby 
greatly  damaged;  that  on  March  0,  1012, 
all  work  of  every  nature  was  stopped  on 
the  building,  and  plaintiff  was  prevented  by 
defendant  from  continuing  with  any  work; 
that  said  stoppage  "has  continued  ever  since, 
is  still  continuing,    and    .    .    .    will    con- 
tinue for  a  period  of  at  least  several  months 
hereafter,"  and  that  defendant  has  accord- 
ingly committed  a  breach  of  its  obligations 
under  the  contract,  the  result  of  which  has 
been  and  is  to  cause  great  damage  and  loss 
to  plaintiff,  which  has  been  obliged  to  keep 
its  labor  force  on  hand  during  all  of  said 
period  at  great  loss  and  expense;  that  by 
the  terms  of  the  contract  payment  of  not 
more  than  85  per  cent  of  the  amount  of  the 
work  actually  done  was  due  and  payable 
by  defendant  monthly  on  twelve  days*  no- 
tice from  plaintiff  to  defendant,  and  that 
plaintiff   during  the   months   of   December, 
1011,   and  January    and    February,    1012, 
duly  notified   and   demanded  of  defendant 
payment   of   the   sums   due   for   tlie   work 
actually  performed,  but  that  defendant  con- 
tinuously and  repeatedly  failed  and  refused 
to  make   said  payments;   that  because  of 


ant  in  writing  of  its  election  to  terminate 
the  contract  and  bring  its  action  for  dam- 
ages for  breach  thereof;  and  that  plaintiff 
has  offered  to  defendant  to  arbitrate  their 
differences,  but  that  defendant  has  refused,  h 
Plaintiff  claimed  damages  to  the  amount  of  S^ 


materials  furnished,  and  moneys  expended 
in  and  about  the  performance  of  the  con- 
tract, and  for  lost  profits.  In  a  separate 
paragraph  an  indebtedness  of  about  $40,000 
was  alleged,  for  the  reasonable  value  of 
work,  labor,  and  materials  supplied. 

Defendant  answered,  admitting  some  of 
the  averments  of  the  complaint,  but  denying 
that  plaintiff  had  complied  with  the  terms 
of  the  contract  or  had  been  prevented  by 
defendant  from  proceeding  with  and  carry- 
ing on  its  work;  admitting  that  plaintiff 
notified  defendant  of  its  election  to  cancel 
or  rescind  the  contract  and  bring  its  action 
for  damages  for  the  alleged  breach  thereof, 
but  denying  that  there  was  cause  for  rescis- 
sion, and  denying  that  plaintiff  had  sus- 
tained damages  as  claimed  by  it.  The  an- 
swer further  set  up  that  the  subcontract 
was  subject  to  all  the  terms  and  conditions 
of  the  principal  contract  made  between  de- 
fendant and  the  government  of  the  United 
States;  that  defendant  had  at  all  times 
proceeded  strictly  in  accordance  with  the 
terms  and  conditions  of  the  latter  contract, 
that  during  the  course  of  the  construction 
of  the  building  the  representatives  of  the 
government  found  it  desirable  or  necessary 
to  change  the  manner  of  constructing  the 
foundations,  and  that  this  action  of 
the  government  was  within  its  rights  under 
the  original  contract,  and  plaintiff  was 
bound  thereby  equally  with  defendant. 

The  case  was  tried  before  the  judge  of  the 
district  court  and  a  jury.  Plaintiff  intro- 
duced evidence  tending  to  support  the  ma* 
terial  averments  of  its  complaint.  It  ap- 
peared that  in  January,  1011,  defendant  no- 
tified plaintiff's  predecessor  that  "work  must 
start  at  once,"  and  that  in  February  plain- 
tiff sent  its  representatives  to  Porto  Rico; 
that  upon  their  arrival  so  little  work  had 
been  done  upon  the  foundations  that  they 
were  unable  to  do  anything  upon  the  build- 
ing itself,  but  preliminary  work  was  done^ 
in  the  way  of  getting  tools  and  machinery  J^ 
to  the  Island,  building* workshops  and  an* 
office,  and  preparing  moulds  for  the  casting 
of  the  artificial  stone;  that  during  the  spring 
and  summer  delay  was  occasioned  by  the 
failure  of  defendant  to  construct  the  founda- 
tions; that  this  continued  until  about  the 
first  week  in  October,  when  the  foundation 
work  and  the  grading  inside  the  foundation 


said  repeated  violation  and  breach  of  the  walls  had  proceeded  to  a  point  that  would 
contract  on  the  part  of  defendant,  plaintiff,  |  admit  of  the  commencement  of  the  course  of 
under  date  of  May  22,  1012,  notified  defend-    granite,  and  enough  granite  was  upon  the 
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ground  to  allow  a  start  to  be  made  of  Bet- 
ting it.  In  August  or  September  plaintiff 
was  notified  of  defendant's  acceptance  of 
the  option  to  call  upon  plaintiff  to  set  the 
granite  at  40  cents  per  square  foot,  but 
the  granite  was  slow  in  arriving,  and  some 
of  the  stones  were  misfits,  so  that  the  work 
of  laying  was  considerably  interrupte<l. 
There  was  difficulty  also  with  the  derrick 
equipment,  defendant  having,  under  the  con- 
tract, furnished  two  derricks  and  an  engine, 
but  with  insufficient  power  to  admit  of 
operating  both  derricks  at  the  same  time. 
This  was  remedied,  some  time  in  Decem- 
ber, by  the  provision  of  additional  power. 
The  granite  setting  proceeded  from  the  mid- 
dle of  October  to  the  12th  of  February, 
1012,  plaintiff's  evidence  being  to  the  effect 
that  it  was  set  as  fast  as  delivered,  but  that 
because  the  granite  came  in  separate  ship- 
ments, a  little  at  a  time,  sometimes  with 
needed  blocks  missing,  the  work  of  setting 
it  could  not  be  speeded.  On  or  about  Feb 
ruary  12,  1012,  plaintiff  stopped  setting 
granite,  with  defendant's  consent. 

The  evidence  tended  to  show  that  much 
of  the  delay  during  the  spring  and  siunmer 
of  1911  was  occasioned  by  a  change  made 
by  arrangement  between  defendant  and  the 
government  in  the  provisions  of  the  general 
contract  respecting  the  mode  of  construct- 
ing the  foundations.  The  pleader  would 
seem  to  have  limited  the  complaint  respect- 
ing delay  prior  to  October  16,  1011,  to  such 
as  was  due  to  defendant's  failure  to  provide 
granite  blocks,  but  the  evidence  was  not 
^  thus  limited. 

g  In  February,  1012,  when  the  granite  work 
•  had  been*  practically  finished,  it  was  ascer- 
tained that  the  fonndations  had  settled, 
and  that  there  were  variations  in  the 
foundation  work  from  the  specifications  as 
agreed  upon  between  the  government  and 
defendant.  On  March  9th  work  was  sus- 
pended by  order  of  the  government,  pending 
an  investigation  which  resulted  in  showing 
that  practically  the  entire  building  would 
have  to  be  underpinned  in  order  to  secure  a 
safe  foundation.  This  result  was  officially 
communicated  to  defendant  under  date 
March  26,  1012,  and  a  few  days  later,  pur- 
suant to  an  order  of  the  Assistant  Secre- 
tary of  the  Treasury,  all  work  upon  the 
building  was  stopped  "pending  the  settle- 
ment of  responsibility  for  deviations  from 
contract  requirements  regarding  foimda- 
tions."  The  question  of  responsibility  lay 
between  defendant  and  the  representatives 
of  the  government;  plaintiff  having  had 
nothing  to  do  with  the  foundations.  Leav- 
ing the  question  undetermined,  the  govern- 
ment, in  the  month  of  May,  1012,  entered 
into  an  agreement  with  defendant  for  under- 1 
pinning  the  entire  building.    It  perhaps  does 


not  clearly  appear  when  this  work  waa 
commenced,  but  it  was  in  progress  when 
the  action  was  begun,  and  Mr.  Berryman^ 
the  government's  superintendent  of  con- 
struction then  in  charge  of  the  building, 
testified:  "This  work  is  now  [November, 
1012]  about  85  per  cent  completed."  The 
same  witness  testified  that  from  March  0th, 
1912,  tmtil  the  time  of  the  trial,  "condi- 
tions were  such  that  it  was  impossible  for 
the  Guerini  Stone  Ck>mpany  to  continue 
with  their  work  under  the  contract." 

On  March  0,  1912,  plaintiff's  agent  at  San 
Juan  was  notified  by  defendant's  representa- 
tive there  that  the  Federal  authorities  had 
ordered  all  work  upon  the  building  suspend- 
ed pending  investigation  of  the  foundations. 
On  the  same  day  he  wrote  defendant's  San 
Juan  office  asking  whether  plaintiff's  men 
should  be  discharged  and  sent  back  to  the 
United  States,  but  got  no  satisfactory  reply. 
Further  correspondence  upon  the  same^^ 
topic  led  to  no  result.  |j 

*  Meanwhile,  the  parties  had  been  in  dis-  * 
agreement  about  payments  on  account. 
The  contract  (V  12)  provided  for  payment 
of  the  contract  price  "in  monthly  payments 
on  accoimt,  not  to  exceed  in  amount  85 
per  cent  of  the  cost  of  the  work  actually 
erected  in  the  building,  provided  that  the 
subcontractor  furnishes  to  the  general  eon- 
tractors  a  written  requisition,  on  a  form  to 
be  supplied  by  the  general  contractors,  not 
less  than  twelve  days  before  payment  is  re- 
quired," etc.  The  contract,  however,  did  not 
provide  how  the  cost  of  the  work  other  than 
the  granite  setting  should  be  ascertained. 
For  the  concrete  backing  and  other  concrete 
work  and  the  imitation  sand-stone  covered 
by  the  subcontract,  no  "unit  prices"  were 
specified.  The  price  of  "6.70  a  eubie  foot," 
mentioned  in  the  25th  paragraph  as  the 
optional  price  for  concrete  footings,  waa 
treated  by  the  parties  a«  if  intended  to 
read  $6.70  per  cubic  yar{f,-<-«pproxinmtely 
25  cents  per  cubic  foot.  This,  however,  had 
reference  to  work  that  plaintiff  was  not 
called  upon  to  do,  and  obviously  did  not 
furnish  a  unit  price  for  the  concreting  actu- 
ally done  by  plaintiff. 

In  December,  1011,  and  January,  1912, 
plaintiff  made  written  requisitions  for  pay- 
ments on  accoimt,  based  upon  statements  of 
the  "amount  of  work  completed  to  date.* 
They  were  not  complied  with,  and  the  par- 
ties soon  realized  the  practical  importance 
of  agreeing  upon  a  unit  price  to  be  em- 
ployed in  estimating  the  amounts  payable. 
According  to  the  testimony  of  Mr.  Con- 
verse, President  and  Treasurer  of  the 
Guerini  Company,  he  went  from  Boston  to 
New  York  city  on  February  2,  1912,  by  ap- 
pointment, and  conferred  with  Mr.  Carlln, 
defendant's  representative,  upon  the  subject 
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of  unit  prices,  and  it  was  then  agreed  that 
plaintiff  should  make  its  applications  and 
receive  its  payments  upon  the  basis  of  a 
sertain  written  schedule  of  units,  produced 
2 by  Hr.  Carlin,  which  specified  {inter  alia) : 
f  "Exterior  and  interior  concrete  walla, 
arches,  and  cement* work,  $1.07  per  cu.  ft; 
concrete  floors  and  casings,  45^0.  per  sq. 
ft."  Mr.  Carlin,  in  his  testimony,  denied 
that  such  an  agreement  was  made,  but  ad- 
mitted that  the  schedule  had  been  agreed 
upon  between  defendant  and  the  goTem- 
ment's  superintendent  of  construction,  and 
used  as  a  basis  for  payments  by  the  gov- 
ernment to  defendant,  including  payments 
for  the  work  done  by  plaintiff  under  the 
subcontract.  At  the  interview  of  February 
2d,  Mr.  Converse  received  a  check  for  $3,- 
765.60  on  account,  as  against  $12,750  previ- 
ously called  for.  Under  date  of  March  0th 
a  requisition  for  $11,735.05  was  made,  and 
against  this  a  payment  of  $674  was  made 
about  two  weeks  thereafter.  No  other  pay- 
ments were  made  to  plaintiff.  It  appeared, 
however,  that  for  the  work  theretofore 
done  by  plaintiff,  defendant  had  received 
from  the  government  at  least  $13,871.25  (a 
witness  ealled  by  defendant  said  ''about 
$10,000^),  based  upon  the  price  of  $1.07  per 
cubic  foot  for  concrete.  It  was  explained 
that  this  unit  price  was  fixed  by  the  first 
superintendent  of  construction,  who  had 
charge  during  the  yelur  1011  and  the  first 
month  of  the  following  year,  and  that  his 
successor,  who  took  charge  on  February  1, 
1012,  employed  a  lower  unit  price,  on  the 
basis  of  which  the  Carlin  Company  had  been 
overpaid  about  $8,000.  V 

Enough  has  been  said  to  indicate  the  situ- 
ation as  it  stood  on  May  22,  1012,  on  which 
date  plaintiff  wrote  to  defendant,  reciting 
briefly  its  complaints  respecting  defendant's 
previous  conduct  and  the  stoppage  of  the 
work,  and  concluding  as  follows: 

"Under  these  circumstances  and  owing  to 
your   entire   failure   to   comply   with    the 
terms  of  the  contract,  we  hereby  notify  you 
that  we  now  terminate  the  contract  and 
shall  proceed  no  further  with  the  work,  and 
that  we  shall  hold  you  liable  for  damages 
we  have  sustained  by  reason  of  your  breach 
^oi  contract,  including  your  failure  to  provide 
5  labor  and  materials  not  included  in  the  con- 
*  tract  with^us  in  such  manner  as  not  to  de- 
lay the  material  progress  of  our  work  and 
your  failure  to  make  payments  in  accord- 
ance with  the  terms  of  the  contract,  and  all 
other  breaches  of  contract  on  your  part." 

Defendant  acknowledged  receipt  and  re- 
plied May  31,  1012:  "Said  letter  is  a  breach 
of  contract  on  your  part,  and  we  shall  im- 
mediately proceed  to  have  the  work  done  by 
other  parties,  and  shall  charge  you  with  the 
36  S.  C— 20. 


additional  expense,  if  any,  above  your  con- 
tract price." 

Plaintiff  further  produced  evidence  tend- 
ing to  show  that  the  moneys  expended  by 
it  in  and  about  the  performance  of  the  con- 
tract amounted  to  upwards  of  $30,000;  that 
if  permitted  to  complete  the  contract  under 
ordinary  conditions,  its  estimated  profits 
would  have  been  about  $0,700;  and  that  de- 
fendant had  taken  over  machinery,  tools, 
etc.,  belonging  to  plaintiff,  estimated  to  be 
worth  from  $3,300  to  $3,800. 

Defendant  to  some  extent  disputed  the 
facts  recounted  in  and  inferable  from  plain* 
tiff's  evidence,  but  based  its  defense  princi- 
pally upon  the  provisions  of  the  contract 
between  defendant  and  the  government, 
which  it  was  insisted  must  be  read  into  the 
contract  between  plaintiff  and  defendant. 
Among  those  provisions  was  this: 

'It  is  further  covenanted  and  agreed  thai 
the  United  States  shall  have  the  right  of 
suspending  the  whole  or  any  part  of  the 
work  herein  contracted  to  be  done,  when- 
ever, in  the  opinion  of  the  supervising  archi- 
tect, it  may  be  necessary  for  the  purposea 
or  advantage  of  the  work,  and  upon  such 
occasion  or  occasions  the  contractor  shall,, 
without  expense  to  the  United  States,  prop- 
erly cover  over,  secure,  and  protect  such  of 
the  work  as  may  be  liable  to  sustain  injury 
from  the  weather,  or  otherwise;  and  for 
all  such  suspensions  the  contractor  shall  be 
allowed  one  day  additional  to  the  time  here- 
in stated  for  each  and  every  day  of  such 
delay  so  caused  in  the  completion  of  the^ 
work,  the  same  to  be  ascertained  by  the^ 
supervising  architect;  and  a  similar  allow** 
ance  of  extra  tiuie  will  be  made  for  such 
other  delays  as  the  supervising  architect 
may  find  to  have  been  caused  by  the  Unit* 
ed  States,  provided  that  a  written  claim 
therefor  is  presented  by  the  contractor 
within  ten  days  of  the  occurrence  of  such 
delays;  provided,  further,  that  no  claim 
shall  be  made  or  allowed  to  the  contractor 
for  any  damages  which  may  arise  out  of 
any  delay  caused  by  the  United  States." 

And  among  the  "General  Conditions"  pre* 
facing  the  specifications  was  this: 

"The  Department,  acting  for  the  United 
States,  reserves  the  right  to  suspend  any 
portion  of  the  work  embraced  in  the  con- 
tract whenever,  in  its  opinion,  it  would  be 
inexpedient  to  carry  on  said  work." 

Other  contentions  were  made  which  ar» 
not  now  material. 

The  jury  rendered  a  verdict  somewhat 
special  in  form,  finding  for  the  plaintiff  and 
assessing  its  damages  at  $6,600.25,  "includ- 
ing the  value  of  tools  inventoried  at  $3,000."^ 
The  judge  had  instructed  them  that  for  cer* 
tain  material  and  appliances  used  by  plain- 
tiff in  carrying  out  its  contract,  and  which 
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were  placed  in  the  custody  and  charge  of 
defendant,  "credit  must  be  given,  in  what- 
ever decision  you  arrive  at,  to  the  plaintiff 
company,  and  in  the  uncontradicted  sum  of 
$3,000."  Just  how  the  residue  of  the  ver- 
dict was  made  up  we  have  no  means  of  de- 
termining, nor  is  it  now  important. 

The  chief  controversy  here  is  over  the 
admission  in  evidence  of  the  general  con- 
tract, and  the  effect  given  to  it  in  the  rul- 
ings of  the  trial  judge,  which  were  in  sub- 
stance that  the  provisions  of  that  contract, 
including  those  above  quoted,  were  to  be 
read  into  the  subcontract,  and  that  for  any 
delays  which  resulted  from  the  action  of 
the  representatives   of  the   government  in 
K  changing  the  foundations  or  plans  of  the 
« building,   in   suspending    or    stopping    the 
"*  work,  or  otherwise,  defendant  was  not* re- 
sponsible to  plaintiff.    To  these  rulings  ex- 
ceptions were  duly  taken. 

From  what  was  said  by  the  trial  judge 
it  would  seem  that  he  labored  under  the  im- 
pression that  the  supervising  architect  of 
the  treasury  was  a  party  to  the  subcon- 
tract. This  is  not  the  case;  he  did  not  sign 
the  agreement,  and  his  name  was  inserted 
rsolely  in  the  capacity  of  architect  or  referee. 
And  although  the  subcontract  very  plainly 
•imports  that  it  covers  only  a  part  of  the 
work  of  constructing  the  building,  and  that 
^e  Carlin  Company  was  the  general  con- 
tractor, it  contains  no  clause  incorporating 
into  itself  the  provisions  of  the  principal 
•contract,  or  even  in  terms  referring  to  that 
instrument.  The  subcontractor's  work  was 
agreed  to  be  done  according  to  drawings 
and  specifications,  "copies  of  which  have 
been  delivered  to  the  subcontractor."  These 
copies  were  not  produced,  nor  was  their  non- 
production  accounted  for.  The  parties  seem 
to  have  assumed  that  the  drawings  and 
specifications  of  which  copies  were  to  have 
been  delivered  wth  the  subcontract  were 
identical  with  those  that  formed  a  part  of 
the  general  contract;  and  we  adopt  that 
jussumption. 

The  reference  in  the  subcontract  to  the 
drawings  and  specifications  was  evidently 
for  the  mere  purpose  of  indicating  what 
work  was  to  be  done,  and  in  what  manner 
done,  by  the  subcontractor.  Notwithstand- 
ing occasional  expressions  of  a  different 
view  (see  Shaw  v.  First  Baptist  Church,  44 
Minn.  22,  24,  46  N.  W.  146;  Avery  v.  Ionia 
County,  71  Mich.  538,  546,  547,  39  N.  W. 
742;  Stein  v.  McCarthy,  120  Wis.  288,  295, 
97  N.  W.  912),  in  our  opinion  the  true  rule, 
based  upon  sound  reason  and  supported  by 
the  greater  weight  of  authority,  is  that  in 
the  case  of  subcontracts,  as  in  other  cases 
of  express  agreements  in  writing,  a  refer- 
ence by  the  contracting  parties  to  an  ex- 


traneous writing  for  a  particular  purpose 
makes  it  a  part  of  their  agreement  onlyg^ 
for   the   purpose    specified.      Woodruff    T.|; 
Hough,  91  U.  S.*696,  602,  23  L.  ed.  332,» 
335;   Neuval  ▼.  Cowell,  36  Cal.  648,  650; 
Mannix  v.  Tryon,  162  Cal.  31,  39,  91  Pac 
983;  Moreing  v.  Weber,  3  OaL  App.  14,  20, 
84  Pac  220;  Short  v.  Van  Dyke,  60  Minn. 
286,  289,  62  N.  W.  643;  Noyes  v.  Butler 
Bros.  98  Minn.  448,  450,   108  N.  W.  839; 
Modem  Steel   Structural    Co.    v.    English 
Constr.  Co.  129  Wia.  31,  40,  41,  108  N.  W. 
70. 

In  the  present  case,  not  only  waa  the 
reference  to  the  drawings  and  specifications 
for  a  limited  purpose,  but  the  subcontract, 
by  the  express  terms  of  its  11th  paragraph, 
placed  upon  the  general  contractor  (defend- 
ant) the  obligation  to  "provide  all  labor 
and  materials  not  included  in  this  contract 
in  such  manner  as  not  to  delay  the  material 
progress  of  the  work."  Applying  this  to 
the  facts  of  the  case,  defendant  agreed  to 
furnish  the  foundation  in  such  manner  that 
plaintiff  might  build  upon  it  without  delay. 
This  is  inconsistent  with  any  implication 
that  the  parties  intended  that  delays  at- 
tributable to  the  action  of  the  owner  should 
leave  plaintiff  remediless. 

We  therefore  hold  that  the  general  con- 
tract was  not  admissible  in  evidence  against 
plaintiff,  unless  for  the  purpose  of  showing 
(if,  indeed,  it  did  show)  what  drawings  and 
specifications  were  referred  to  in  the  sub- 
contract; and  that  the  rulings  of  the  trial 
judge  holding  plaintiff  bound  by  the  pro* 
visions  of  the  general  contract,  so  as  to  be 
obliged  to  submit  to  delays  resulting  from 
the  action  of  the  government,  were  errone- 
ous. 

Another  point  that  may  conveniently  be 
dealt  with  here  is  raised  by  an  exception 
taken  to  the  instruction  that  ''even  if  there 
was  delay  in  furnishing  granite,  there  could 
have  been  no  liability  under  the  subcontract 
for  such  delay,  in  money,  but  such  a  con- 
dition was  to  be  remedied  by  an  extension 
of  time  for  completion,  as  therein  provided." 
This  waa  clearly  erroneous.  Paragraph  11 
binds  defendant  to  reimburse  plaintiff  for 
any  loss  caused  by  delay  resulting  from  de-^ 
fendant's  failure  to  provide  materials  notg 
included  in  the  subcontract.  The*  granite* 
was  in  this  category.  The  trial  court  mis- 
applied ^  7.  The  extension  of  time  therein 
provided  for  was  intended  as  a  dispensa- 
tion, under  given  circumstances,  of  the  lia- 
bility to  liquidated  damages  imposed  upon 
the  subcontractor  by  f  6  for  failure  to  com- 
plete his  work  within  the  time  therein 
limited.  The  purpose  of  ^  7  is  to  relieve 
the  subcontractor.  It  cannot  properly  be 
construed  to  deprive  him  of  his  right  under 
f  11  to  reimbursement  for  losses  attribu- 
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table  to  delays  aBsumed  by  the  general  con- 
tractor. Nelson  v.  Pickwick  Associated  Co. 
SO  ni.  App.  333. 

What  has  been  said  indicates  the  disposi- 
tion that  must  be  made  of  another  excep- 
tion taken  by  plaintiff,  which  was  to  the  in- 
struction that  under  jf  7  plaintiff  was  not 
entitled  to  recover  damages  or  money  com- 
pensation from  defendant  even  though  it 
should  appear  that  plaintiff  "was  obstructed 
or  delayed  in  the  prosecution  or  completion 
of  the  work  by  the  neglect,  delay,  or  de- 
fault of  the  government  of  the  United 
States,  the  supervising  architect,  or  his  rep- 
resentatives, or  by  defendant,  or  by  altera- 
tions required  in  the  work,  since  by  the 
provisions  of  that  paragraph  the  only  rem- 
edy of  plaintiff  in  such  cases  is  the  time 
allowance  therein  provided  for;  unless,  how- 
ever, you  should  believe  from  the  evidence 
that  the  defendant  failed  to  provide  labor 
and  materials  not  included  in  the  subcon- 
tract, in  such  manner  as  to  delay  the  ma- 
terial progress  of  the  work." 

As  we  have  shown,  the  failure  to  furnish 
a  foundation  upon  which  plaintiff's  work 
could  be  superimposed  was  a  failure  to 
provide  "labor  and  materials  not  included 
in  this  contract,"  within  the  meaning  of 
f  11.  To  furnish  the  foundation  defendant 
assumed  an  obligation  not  conditioned  by 
the  question  whether  it  was  at  fault,  or 
whether  the  delay  was  involuntary  on  its 
opart  because  attributable  to  a  stoppage  of 
Swork  by  the  owner,  in  the  exercise  of  a 
•  right  conferred  upon  it  by  the  principal*con- 
tract.  Defendant,  of  course,  had  notice  of 
the  government's  right  to  suspend  the  work, 
and  could  easily  have  safeguarded  itself 
against  responsibility  to  the  subcontractor 
for  delays  attributable  to  the  exercise  of 
that  right  by  an  appropriate  modification 
of  IT  11  of  the  subcontract,  for  which  pre- 
sumably an  allowance  would  have  been 
made  to  the  subcontractor  in  the  form  of 
an  increased  price  for  its  work  or  otherwise. 
This  not  having  been  done,  f  11  must  be 
enforced  as  it  is  written.  It  matters  not 
whether  plaintiff  or  its  predecessor  had  no- 
tice of  the  provision  of  the  general  contract 
respecting  suspension  of  the  work,  since 
that  provision  was  not  incorporated  into  the 
subcontract.  It  must  be  presumed  that  de- 
lays attributable  to  action  by  the  govern- 
ment were  among  those  intended  to  be  safe- 
guarded by  If  11. 

There  was  testimony  as  to  the  profits 
that  plaintiff  probably  would  have  gained 
if  the  contract  had  been  proceeded  with  in 
the  ordinary  manner.  But  this  question 
was  excluded  from  the  consideration  of  the 
Jury  upon  the  ground  that  the  profits  were 
eontingent  and  speculative.  In  this  there 
was  error.    The  testimony  was  from  an  ex< 


perienced  witness,  and  included  an  estimate 
of  the  total  cost  to  plaintiff  of  the  doing 
of  the  work  called  for  in  the  subcontract. 
This  amounted  to  $53,012.  The  contract 
price  was  $64,750.  The  witness  testified 
that  a  profit  of  $9,700  would  have  been 
made.  Whether  he  intended  to  say  $11,700 
was  for  the  jury  to  determine.  No  more 
definite  or  certain  method  of  estimating  the 
profits  could  well  be  adopted  than  to  deduct 
from  the  contract  price  the  probable  cost 
of  furnishing  the  materials  and  doing  the 
work.  Philadelphia,  W.  &  B.  R.  Co.  v. 
Howard,  13  How.  307,  344,  14  L.  ed.  167, 
173;  Hinckley  v.  Pittsburgh  Bessemer  Steel 
Co.  121  U.  S.  264,  275,  30  L.  ed.  967,  970, 
7  Sup.  Ct.  Rep.  875;  Anvil  Min.  Co.  v. 
Humble,  153  U.  S.  540,  549,  38  L.  ed.  814, 
817,  14  Sup.  Ct.  Rep.  876. 

Error  is  assigned  to  the  refusal  of  the 
trial  judge  to  give  the  following  instruc*^ 
tion :  2 


•"If  you  find  that  the  defendant  failed  to* 
make  payments  as  called  for  by  the  con- 
tract, on  account  of  work  done  by  the 
plaintiff  in  accordance  with  the  terms  of  the 
contract,  such  failure  constitutes  a  breach 
of  the  contract  on  the  part  of  the  defend- 
ant, and  justified  the  plaintiff  in  stopping 
work  under  the  contract,  and  entitles  it  to 
recovery  from  the  defendant  of  such  dam- 
ages as  may  be  proper  on  the  evidence  and 
under  the  instructions  which  the  court  will 
give  you  in  that  regard." 

The  request  was  evidently  based  upon 
the  doctrine  illustrated  in  South  Fork  Canal 
Co.  V.  Gordon,  6  Wall.  561,  18  L.  ed.  894; 
Phillips  &  C.  Constr.  Co.  v.  Seymour,  91  U. 
S.  646,  649,  23  L.  ed.  341,  342;  Norrington 
V.  Wright,  115  U.  S.  188,  205,  29  L.  ed. 
366,  369,  6  Sup.  Ct.  Rep.  12.  There  is  a 
difficulty,  however,  in  applying  that  doc- 
trine to  this  case,  due  to  the  fact  that  the 
contract  does  not  either  specify  the  amount 
of  the  advance  payments  or  indicate  how 
they  are  to  be  ascertained.  The  language 
of  f  12  is  that  the  contract  price  is  to  be 
paid  "in  monthly  payments  on  account  not 
to  exceed  in  amount  85  per  cent  of  the  cost 
of  the  work  actually  erected  in  the  build- 
ing, provided,"  etc.  There  is  no  clause,  such 
as  is  frequently  found  in  contracts  of  this 
character,  that  the  amounts  payable  from 
time  to  time  shall  be  ascertained  and  certi- 
fied by  the  architect.  The  language  cannot 
be  construed  to  oblige  the  general  contractor 
to  pay  precisely  85  per  cent  of  the  cost  of 
the  work  done;  the  use  of  the  words  "not 
to  exceed"  forbids  this.  The  paragraph 
must  receive  a  reasonable  construction,  and 
undoubtedly  required  the  general  contractor 
to  make  substantial  payments  monthly, 
fairly  approximating,  but  not  exceeding,  85 
per  cent  of  the  cost  of  the  work.    But  the 
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proriso  requiring  the  tubcontractor  to  fur- 
nish to  the  general  contractor  a  written 
requisition  did  not  entitle  the  subcontractor 
to  be  the  sole  judge  of  the  amount  it  was 
entitled  to  receive.  On  the  contrary,  the 
^  provision  that  the  requisition  should  be  sub- 

•  mitted  "not  less  than  twelve  days  before 

•  payment  is  required"  evidently*«ontemplat- 
ed  that  the  general  contractor  was  to  be 
afforded  an  opportunity  to  verify  the  pro- 
priety of  the  demand  made.  But  the  evi- 
dence fails  to  show  that  the  requisitions 
were  based  upon  the  cost  of  the  work,  or 

that  any  clear  statement  of  such  cost  was 
submitted  with  them.  As  already  pointed 
out,  the  parties  endeavored  to  arrive  at  an 
agreement  about  unit  prices,  in  order  that 
these  might  be  employed  in  making  up  the 
requisitions.  Whether  they  did  so  agree  the 
evidence  left  in  dispute.  If  the  agreement 
was  made,  it  was  at  the  interview  of  Febru- 
ary 2, 1012.  A  letter  is  in  evidence,  written 
by  plaintiff  to  defendant  under  date  of  Feb- 
ruary 6,  saying:  ''In  accordance  with  your 
instruction  to  Mr.  Ck>nverse  we  have  made 
our  January  requisition  in  the  units  and 
unit  prices  used  by  the  government  engineer. 
.  .  .  We  inclose  formal  requisition  for 
$9,012.50  due  us  under  contract."  But  the 
requisition  itself  was  not  introduced.  The 
next  and  last  requisition  appears  to  have 
been  made  under  date  March  0,  1012,  and 
this  stated:  "Amount  of  work  completed  to 
date,  $18,237."  But  such  details  as  were 
furnished  do  not  seem  to  bear  out  this  esti* 
mate.  In  the  state  of  the  record,  we  can- 
not say  that  there  was  error  in  the  refusal 
of  the  requested  instruction. 

Error  is  assigned  because  of  the  refusal 
to  instruct  the  jury  as  follows: 

"In  estimating  the  recovery  to  which  the 
plaintiff  is  entitled,  if  you  find  he  is  en- 
titled to  recover,  you  should  consider  the 
reasonable  expenditures  incurred,  the  un- 
avoidable losses  incident  to  stoppage,  the 
amount  of  work  actually  performed,  the 
amount  plaintiff  was  actually  entitled  to 
by  reason  of  such  work  at  the  contract 
price,  and  the  profits  which  plaintiff  could 
have  made  if  allowed  to  complete  the  work 
under  the  contract." 

Had  the  requested  application  of  these 

elements  of  damage  been  confined  to  the 

69  case  of  plaintiff  being  found  entitled  to  re- 

3  cover  upon   the   theory   that   the   contract 

*  wattrightfully  terminated  by  the  notice  of 

May  22,  1912,  we  assume  it  ought  to  have 

been  granted.    United  States  v.  Behan,  110 

U.  S.  338,  28  L.  ed.  168,  4  Sup.  Ct.  Rep. 

81;   Anvil  Min.  Co.  v.  Humble,  153  U.  S. 

640,  651,  552,  38  L.  ed.  814,  817,  818,  14 

Sup.   Ct.   Rep.   876;    Roehm   v.   Horst,   178 

U.   S.   1,   21,  44  L.   ed.   953,  061,   20   Sup. 

Ct.  Rep.  780.    But,  as  already  pointed  out, 


other  grounds  of  action  were  declared  upon: 
(a)  defendant's  failure  to  provide  granite 
blocks  prior  to  October  16,  1011;  (b)  its 
failure  between  that  date  and  March  19, 
1912,  to  provide  necessary  materials  and 
carry  on  its  part  of  the  construction  work; 
and  (c)  a  quantum  meruit  for  labor  per* 
formed  and  materials  furnished.  In  the 
event  of  plaintiff's  recovery  being  based 
upon  these  grounds  only,  some  of  the  ele* 
ments  indicated  in  the  request  would  not 
be  properly  applicable.  The  form  of  the  re* 
quest  was  such  that  eomplianee  with  it 
might  have  misled  the  jury,  and  hence  there 
was  not  error  in  refusing  it. 

Exceptions  were  taken  to  the  refusal  of 
certain  other  instructions  requested  by 
plaintiff  with  the  object  of  basing  a  reeoT* 
ery  of  damages,  including  profits,  upon  the 
ground  of  plaintiff  having  been  prevented 
by  defendant's  acts  from  performing  its  con- 
tract within  the  time  specified  or  a  reason* 
able  extension  thereof,  or  on  the  groimd 
that  defendant's  refusal  to  make  payments 
and  other  breaches  of  contract  were  so  un* 
reasonable  and  inexcusable  as  to  indicate 
an  inability  or  imwillingness  on  its  part  to 
carry  out  the  contract,  or  to  amount  to  a 
refusal  to  perform  it  in  the  future,  such 
as  to  justify  plaintiff  in  stopping  work. 
But  these  exceptions  have  not  been  fully 
argued,  and  the  requests  are  perhaps  want- 
ing in  accuracy;  henoe,  we  pass  them  with- 
out consideration. 

Judgment  reversed,  and  the  cause  remand- 
ed for  further  proceedings  in  conformity 
with  this  opinion. 

Mr.  Justice  McReynoIds  took  no  part  fa 
the  consideration  or  decision  of  this  case. 


(240  U.  S,  284) 
UNION  NAVAL  STORES  COMPANY,  PUL 
in  Err., 

V. 

UNITED  STATES, 

Tboveb  and  Convebsion  ^=»34(7)— Plead- 
ing—Variance. 

1.  Evidence  that  it  was  the  crude,  and 
not  the  manufactured,  product  that  was 
taken,  supports  the  claim  of  the  complaint 
in  an  action  brought  by  the  United  States 
for  conversion  that  spirits  of  turpentine  and 
rosin  were  taken  from  certain  government 
lands. 

[Ed.   Note.~For  other  cases,    see  Trover  and 
Conversion,  CenLDlg.  S  214 ;    Dec.Dlg.  ^=»34(7).] 

Trover  and  Convebsion  ^=»32(2)— Pubad- 
iNG — Conversion  —  Turpentine   Taken 

FBOM     GOVEBNMENT    LaND— DeSCBIFTION 

OF  Lands. 

2.  Error  in  the  particular  description 
of  the  lands  in  the  complaint  in  an  action 
by  the  United  States  for  the  conversion  of 
spirits  of  turpentine  and  rosin,  alleged  to 
have  been  taken  from  government  lands,  is 
of  no  serious  consequence  where  they  were 
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otherwise  described  as  a  certain  homestead, 
•and  there  was  uncontradicted  evidence  tliat 
the  lands  referred  to  and  no  others  were 
known  by  this  description. 

[Ed.  Note.— For  other  cases,  see  Trover  A  Con- 
Terslon,  Ccnt.Dig.  98  194-196  ;    Dec.Dtg.  ^=>32(2).] 

Tboveb  and  Conversion  ®=>G(>— TbiaI/— 
Taking  Case  from  Jury  —  Nominal 
Damages— Conversion. 

3.  The  failure  of  the  evidence  in  an 
■action  by  the  United  States  for  the  con- 
version of  spirits  of  turpentine  and  rosin 
alleged  to  have  been  taken  from  certain 
government  lands  to  show  precisely  what 
quantities  of  such  products  of  crude  tur- 
pentine taken  from  the  public  lands  were 
received  by  the  defendant  was  not  ground 
for  a  peremptory  instruction  to  find  in  the 
latter's  favor  or  to  limit  the  recovery  to 
nominal  damages,  where  there  was  evidence 
from  which  tlie  jury  could  form  a  reason- 
ably certain  estimate  of  the  amount  of 
«rude  turpentine  taken  from  such  lands  dur- 
ing the  years  in  question,  and  the  amount 
of  spirits  and  rosin  that  this  probably 
yielded. 

[Bid.  Note.— For  other  casea,  see  Trover  ft  Con- 
version. Cent  Dig.  IS  288-294 ;   Dec.  Dig.  «=»e6.] 

Public  Lands  ^=»8— Taking  Turpentinb 
from— Ignorance  of  Illegality  of  Act. 

4.  The  boxing  and  chipping  of  pine 
trees  on  public  lands  covered  by  an  unper- 
fected  homestead  entry  by  any  person  who 
knew  the  character  of  the  land,  and  the  ex- 
tracting of  crude  turpentine  therefrom  for 
sale  and  profit,  constituted  a  wilful  tres- 
pass, althouffh  he  may  have  acted  without 
knowledge  of  the  illegality  of  the  act. 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  Sfi  8,  148;    Dec.  Dig.  «=98.] 
Tboveb  and  Conversion  ^=925— Public 
Lands  —  Taking  Turpentine  from— 
Following  Convebted  Propertt. 

5.  The  value  of  the  distilled  product  of 
«nide  turpentine  taken  by  the  distiller 
from  land  which  he  knew  was  covered  by 
an  unperfected  homestead  entry  may  be* 
recovered  by  the  United  States  from  any 
person  into  whose  possession  such  product 
may  pass. 

CBd.  Note.— For  other  cases,  see  Trover  ft  Con- 
renion.  Cent  Dig.  |§  173-180 ;    Dec.  Dig.  ^=>25.] 

Confusion  of  Goods  €=»7— Taking  Tur- 
pentine from  Public  Lands— Continu- 
ing Tbespass. 

6.  The  distillation  by  the  trespasser  of 
the  crude  turpentine  taken  by  him  from 
government  lands  is  a  continuing  act  of 
trespass  that  did  not  devest  the  United 
States  of  its  property,  but  left  it  still  en- 
titled to  the  manufactured  product. 

PBd.  Note.— For  other  cases,  see  Confusion  of 
Goods.  Cent.  Dig.  S8  5-10;    Dec.  Dig.  ^=97.] 

Accession  ^=»1— Knowledgb  of  Owneb- 

SHIP. 

7.  One  who  knowingly  takes  the  prop- 
erty of  another  cannot  by  changing  its  form 
cr  increasing  its  value,  or  by  commingling 
it  with  other  property  of  his  own,  acquire 
title  by  accession. 

pBd.    Note.- For    other   cases,    see    Accession. 
Cent.  Dig.  S9  1-10 ;    Dec.  Dig.  «3=»1.] 

Accession  €=»1  —  Taking  Turpentine 
FBOM  Public  Lands— Accession  —  Con- 
vbbsion. 

8.  Uhe  mortgagee  in  a  mortgage  given 
to   secure   advances   and   the   faithful    per- 


formance by  the  mortgagor  of  his  agreement 
to  extract  crude  turpentine  from  certain 
lands  and  to  manufacture  the  same  into 
spirits  of  turpentine  and  rosin,  and  to  ship 
the  manufactured  products  to  the  mort- 
gagee, to  be  sold  for  the  mortgagor's  ac- 
count, cannot,  under  the  doctrine  of  acces- 
sion, escape  the  obligation  to  answer  to  the 
United  States  for  the  value  of  the  manu- 
factured product  of  the  government  prop- 
erty which  came  into  its  possession  through 
the  practice  of  the  mort^gor  in  his  dis- 
tilling operations  to  mix  wi&  crude  gum  to 
which  he  had  an  tmquestioned  title  a  small 
but  substantial  quantity  of  gum  knowingly 
taken  by  him  from  government  land. 

[Bd.  Note.- For  other  cases,  see  Accession. 
Cent.  Dig.  IS  1-10 ;    Dec.  Dig.  ^=9l.] 

Mortgages  ^=>131  —  After-Acquired 
Property  —  Turpentine  Taker  fbom 
Public  Lands. 

9.  An  after-acquired-property  clause  in 
a  mortgage  given  to  secure  advances  and 
the  faiuiful  performance  by  the  mortgagor 
of  his  agreement  to  extract  crude  turpen- 
tine from  certain  lands  and  to  maniuao- 
ture  the  same  into  spirits  of  turpentine  and 
rosin,  and  ship  the  manufactured  products 
to  the  mortgagee,  to  be  sold  for  the  mort- 
gagor's account,  will  not  confer  title  upon 
the  mortgagee  to  property  of  the  United 
States  which  came  into  its  possession 
through  the  practice  of  the  mortgagor  in 
his  distilling  operations  to  mix  with  crude 
gum  to  which  he  had  an  unquestioned  title 
a  small  but  substantial  quantity  of  gum 
knowingly  taken  by  him  from  government 
lands,  since  property  in  such  product  could 
not  be  acquired  by  the  mortgagor  without 
the  consent  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  H  2S5-267.  261.  S62.  266;  Dec.  Dig.  «=9 
131.] 

Confusion  of  Goods  ^=»12— Necessitt  of 

Demand  fob  Possession. 
10.  A  demand  by  the  United  States  for 
the  spirits  of  turpentine  and  rosin  manu- 
factured from  crude  gum  unlawfully  taken 
from  public  lands  is  futile  and  tnerefore 
unnecessary  in  order  to  support  an  action 
of  conversion  against  a  corporation  which 
has  received  the  same  from  the  trespasser 
mixed  with  a  much  greater  quantity  to 
which  he  had  unquestioned  title,  where  the 
corporation  sold  the  entire  product  soon 
after  its  receipt,  and  accounted  to  such 
trespasser  for  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Confusion  of 
Goods.  Cent.  Dig.  98  6-14;    Deo.  Dig.  «=9l2.] 
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N  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  modified,  and 
affirmed  as  modified,  a  judgment  of  the 
District  Court  for  the  Southern  District  of 
Alabama  in  favor  of  the  United  States  in 
an  action  for  the  conversion  of  turpentine 
and  rosin  from  public  lands.     Affirmed. 
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See  same  case  below,  123  C.  C.  A.  1,  202 
Fed.  491. 

The  facts  are  stated  in  the  opinion. 

Mr.  Richard  William  Stoutz  for  plain- 
tiff in  error. 

Assistant  Attorney  General  Knaebel  for 
^defendant  in  error. 

•  *Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  by  the  United  States 
against  the  Union  Naval  Stores  Company 
for  the  conversion  during  the  years  1904 
and  1905  of  spirits  of  turpentine  and  rosin, 
alleged  to  have  been  taken  by  defendant 
from  certain  government  lands  in  the  coun- 
ty of  Mobile,  in  the  state  of  Alabama, 
known  as  the  Freeland  homestead,  and  thus 
and  otherwise  more  particularly  described 
in  the  complaint. 

The  facts,  as  they  appeared  at  the  trial, 
were  as  follows:  Freeland  had  made  an 
application  for  a  homestead  entry  under  § 
2289,  Rev.  SUt.  (Comp.  Stat.  1913,  §  4630), 
but  never  perfected  it.  Being  the  owner  of 
other  lands  in  the  same  neighborhood,  Free- 
land  agreed  with  one  Rayford  to  give  him 
a  turpentine  lease  for  a  limip  sum  upon  all 
of  his  timber,  not  including  the  homestead. 
A  third  party  having  been  employed  to  re- 
duce the  agreement  to  writing,  Freeland 
Q  discovered  that  the  homestead  had  been 
JJ  included,  and  he  called  Rayford's  attention 

•  to  this  and  tendered  back  th«*  check  given 
for  the  consideration  money,  on  the  ground 
that  if  the  homestead  was  included  in  the 
lease  he  would  be  in  danger  of  losing  his 
entry.  Rayford  replied:  "There  is  no  law 
against  turpentining  a  piece  of  homestead 
land  as  long  as  you  are  on  it."  And  so 
Freeland  made  no  further  objection. 

Rayford,  during  the  years  in  question, 
conducted  turpentining  operations  upon  the 
Freeland  homestead  and  a  large  number  of 
other  tracts  in  its  vicinity.  Under  date 
December  21,  1903,  he  had  entered  into  a 
"shipping  contract"  with  the  Union  Naval 
Stores  Company,  by  which  he  undertook  to 
cut  and  box  at  least  10  crops  of  10,500 
boxes  each  from  lands  described  in  a  deed 
of  trust  or  mortgage  of  even  date  given  by 
him  to  one  Wade  as  trustee  of  the  company, 
and  to  manufacture  the  crude  turpentine 
into  spirits  of  turpentine  and  rosin,  and 
deliver  the  manufactured  product  at  Mobile, 
Alabama,  or  other  points  selected  by  it.  By 
the  same  agreement  plaintiff  in  error  under- 
took to  advance  moneys  to  be  used  by  Ray- 
ford, and  that  it  would  receive  the  manu- 
factured turpentine  and  rosin  and  sell  it 
for  Rayford's  account  at  stipulated  charges 
and  commissions.  The  mortgage  was  given 
to  secure  the  advances  and  the  performance 
of    the    shipping    agreement.      It    covered 


Rayford's  turpentine  leases,  and  also  all 
crude  and  manufactured  spirits  of  turpen- 
tine, and  other  products  owned  or  in  any 
manner  secured  by  Rayford  during  the  con- 
tinuance of  the  contract.  The  crude  tur- 
pentine taken  by  Rayford  from  the  home- 
stead  was  mixed  with  that  taken  from  his 
other  properties  at  or  before  it  reached  the 
still;  and  the  manufactured  products  were 
shipped  from  time  to  time  to  plaintiff  in 
error  at  Mobile,  bills  of  lading  being  sent 
by  mail,  and  accounts  of  sales  being  re- 
turned by  plaintiff  in  error  to  Rayford. 

It  was  admitted  that,  during  the  years 
1904  and  1905,  spirits  of  turpentine  and 
rosin  were  received  by  plaintiff  in  error 
from  Rayford,  under  the  contract  and  mort- 
gage^ref erred  to,  in  quantities  greater  thanoo 
those  claimed  for  in  the  suit.  There  wai« 
evidence  as  to  the  market  values  of  these 
products  during  the  period  in  question,  but 
none  as  to  the  market  value  of  crude  tur- 
pentine. A  verdict  and  judgment  having 
gone  in  favor  of  the  United  States  for 
$2,447.55,  defendant  appealed  to  the  circuit 
court  of  appeals,  where  it  was  directed  that 
so  much  of  this  as  represented  interest  prior 
to  the  commencement  of  the  action  should 
be  remitted,  and  the  judgment  otherwise 
affirmed.     123  C.  C.  A.  1,  202  Fed.  491. 

There  are  numerous  assignments  of  error, 
based  upon  exceptions  taken  at  the  trial, 
one  of  them  to  the  refusal  to  direct  a  ver- 
dict in  favor  of  defendant,  the  others  to 
instructions  given  or  refused  to  be  given* 
Without  reciting  these  in  detail,  we  will 
express  our  views  upon  the  principal  ques- 
tions of  law  that  are  raised. 

Neither  the  complaint  nor  the  evidence 
is  fatally  defective  or  uncertain.  liie  claim, 
is  for  spirits  of  turpentine  and  rosin  taken 
from  certain  described  lands.  That  it  wa« 
the  crude,  and  not  the  manufactured,  prod- 
act  that  was  in  a  literal  sense  taken  from 
the  land,  is  of  no  consequence.  The 
land  is  referred  to  only  to  identify  the 
chattels,  conversion  of  which  is  alleged* 
Whether  there  was  an  error  in  the  partic- 
ular description  of  the  lands,  as  is  insisted,, 
is  a  matter  of  no  serious  consequence,  for 
they  were  otherwise  described  as  the  ''Louis^ 
I.  Freeland  Homestead,"  and  there  was  un- 
contradicted evidence  that  the  lands  re- 
ferred to,  and  no  others,  were  known  by 
this  description.  That  the  evidence  did  not 
show  precisely  what  quantities  of  turpen- 
tine spirits  and  rosin,  manufactured  from- 
the  crude  turpentine  taken  from  the  home- 
stead, were  received  by  the  plaintiff  in  error, 
was  not  ground  for  a  peremptory  instrue- 
tion  to  find  for  defendant,  or  to  limit  the^ 
recovery  to  nominal  damages,  since  there 
was  evidence  from  which  the  jury  could 
form  a  reasonably  certain  estimate  of  the- 
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^  amount  of  crude  taken  from  the  homestead 
-•  during    the  *  years    in    question,    and    the 
amount  of  spirits  and  rosin  that  this  prob- 
ably yielded. 

Tliere  was  no  error  in  charging  that  "the 
boxing  of  trees  by  a  settler  on  public  land 
covered  by  an  unperfected  homestead  entry, 
or  by  any  person  who  knew  it  was  public 
land  (which  an  unperfected  homestead  en- 
try is),  and  the  extracting  of  crude  tur- 
pentine therefrom,  constitutes  in  law  an 
intentional,  wilful  trespass,  although  he 
may  have  acted  without  knowledge  of  the 
illegality  of  the  act,  and  that  from  such 
persons  the  United  States  are  entitled  to 
recover  the  value  of  the  product  manufac- 
tured from  such  crude  turpentine  by  the 
settler,  or  from  any  person  into  whose  poa- 
session  the  same  may  have  passed."  This 
refers,  of  course,  as  other  parts  of  the 
charge  clearly  show,  to  a  manufacture  by 
Rayford,  who  was  himself  the  trespasser. 

The  rights  and  privileges  of  an  entry- 
man  with  reference  to  standing  timber 
were  considered  and  discussed  in  Shiver  v. 
United  States,  159  U.  S.  491,  497,  498,  40 
L.  ed.  231-233,  16  Sup.  Ct.  Rep.  54,  where, 
after  reviewing  the  pertinent  sections  of  the 
Revised  Statutes,  it  was  said:  "From  this 
r^sum4  of  the  homestead  act,  it  is  evident, 
first,  that  the  land  entered  continues  to  be 
the  property  of  the  United  States  for  five 
years  following  the  entry,  and  until  a  pat- 
ent is  issued;  .  .  .  third,  that  mean- 
time such  settler  has  the  right  to  treat  the 
land  as  his  own  so  far,  and  so  far  only, 
as  is  necessary  to  carry  out  the  purposes 
of  the  act.  The  object  of  this  legislation 
is  to  preserve  the  right  of  the  actual  settler, 
but  not  to  open  the  door  to  manifest  abuses 
of  such  right.  Obviously  the  privilege  of 
residing  on  the  land  for  five  years  would  be 
ineffectual  if  he  had  not  also  the  right  to 
build  himself  a  house,  outbuildings,  and 
fences,  and  to  clear  the  land  for  cultiva- 
tion. .  .  .  It  is  equally  clear  that  he 
is  bound  to  act  in  good  faith  to  the  govern- 
ment, and  that  he  has  no  right  to  pervert 
CLthe  law  to  dishonest  purposes,  or  to  make 
Suse  of  the  land  for  profit  or  speculation. 
^  The  law*contemplates  the  possibility  of  his 
abandoning  it,  but  he  may  not  in  the  mean- 
time ruin  its  value  to  others,  who  may  wish 
to  purchase  or  enter  it.  With  respect  to 
the  standing  timber,  his  privileges  are  anal- 
ogous to  those  of  a  tenant  for  life  or  years. 
•  .  .  By  analogy  we  think  the  settler  up- 
on a  homestead  may  cut  such  timber  as  is 
necessary  to  clear  the  land  for  cultivation, 
or  to  build  him  a  house,  outbuildings,  and 
fences,  and,  perhaps,  as  indicated  in  the 
-charge  of  the  court  below,  to  exchange  such 
timber  for  lumber  to  be  devoted  to  the  same 
{>urposes;    but   not   to   sell   the   same    for 


money,  except  so  far  as  the  timber  may 
have  been  cut  for  the  purpose  of  cultiva- 
tion." 

There  is  nothing  in  the  letter  or  policy 
of  the  homestead  act  that  permits  the  box- 
ing and  chipping  of  pine  trees  for  the  pur- 
pose of  extracting  turpentine  for  sale  and 
profit.  It  cannot  be  regarded  as  cultiva^ 
tion  within  the  meaning  of  the  act;  it 
affects  the  value  of  the  inheritance  too  seri- 
ously for  that.  As  is  well  known,  the  pro- 
cess requires  the  cutting  of  a  deep  gash  or 
"box"  into  the  side  of  the  tree,  so  shaped 
as  to  catch  and  retain  a  considerable  quan- 
tity of  the  crude  gum,  and  repeated  chip- 
pings  thereafter,  by  each  of  which  an  ad- 
ditional portion  of  the  bark  is  cut  through 
to  the  wood  so  as  to  expose  a  fresh  bleeding 
surface.  It  not  only  saps  the  vital  strength 
of  the  tree  and  lessens  its  power  to  resist 
the  force  of  the  wind,  but  exposes  the  wood 
to  decay  and  to  wood-boring  grubs  and 
beetles;  while  the  waste  gum,  being  highly 
infiammable,  increases  the  danger  of  forest 
fires.  Government  publications  have  repeat- 
edly pointed  out  the  ill  effects  of  the  prao- 
tice.l  c 

The  recognition  of  these  evils  led  Con-g 
gress  to  pass  the*act  of  June  4,  1906,  chap.  • 
2571,  34  Stat,  at  L.  208,  now  found  in 
Grim.  Code,  §  51  (act  of  March  4,  1909, 
chap.  321,  35  Stat,  at  L.  1088,  1098,  Comp. 
Stat.  1913,  §§  10,165,  10,218).  It  is  true 
that  in  Bryant  y.  United  States  (1901) 
45  C.  C.  A.  145,  105  Fed-  941,  the  circuit 
court  of  appeals  for  the  fifth  circuit,  in 
holding  that  boxing  for  turpentine  was  not 
a  criminal  offense  within  the  meaning  of 
§  2461,  Rev.  Stat.  (Comp.  Stat.  1913,  S 
4980),  said,  obiter,  "We  think  it  is  not  a 
matter  of  common  knowledge  that  such  cut- 
ting and  boxing  of  pine  trees  destroy  the 
value  of  the  trees  as  timber,  or  that  it  has 
a  tendency  even  to  retard  the  growth  of 
the  trees,"  and  that  this  view  was  made  the 
basis  of  a  decision  by  the  circuit  court  of 
appeals  from  the  eighth  circuit  that,  prior 
to  the  act  of  1906,  the  boxing  of  trees  for 
turpentine  on  public  lands  was  not  action- 
able. United  States  v.  W^aters  Pierce  Oil 
Co.  116  C.  C.  A.  391,  196  Fed.  767,  769,  We 
are  clear,  however,  that  the  act  of  1906  only 
rendered  criminal  that  which  before  was 
actionable  because  not  included  in  any  right 


1  "A  New  Method  of  Turpentine  Orchard- 
ing," Bulletin  No.  40,  Bureau  of  Forestry, 
1903,  pp.  9-13;  "The  Naval  Stores  Indus- 
try," Bulletin  No.  229,  Department  of  Agri- 
culture, July  28,  1915;  "Conservative  Tur-» 
pentinin<»,"  Senate  Doc.  676,  60th  Cong.,  2d 
Sess.,  vol.  11,  p.  498.  See  also  Re  Cromartie, 
1  Land  Dec.  607;  4  Land  Dec.  1;  Re  Wooten, 
5  Land  Dec.  389;  Re  McKenzie,  36  Limd 
Dec.  302. 
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or  priyil^e  expressly  or  by  implication  con- 
ferred upon  the  homesteader  by  the  act  of 
Congress.  So  the  circuit  court  of  appeals 
for  the  fifth  circuit  held  in  Parish  v.  United 
SUtes,  106  0.  0.  A.  670,  184  Fed.  690. 
And  see  United  States  t.  Taylor,  36  Fed. 
484. 

Rayfordf  in  conducting  his  turpentining 
operations  upon  the  homestead  with  notice 
that  the  land  was  the  property  of  the  United 
States,  became  a  wilful  trespasser,  although 
he  may  have  supposed,  as  he  is  said  to 
have  declared,  that  there  was  ''no  law 
against  it."  He  acted  with  full  notice  of 
the  facts,  and  his  mistake  of  law  cannot 
excuse  him. 

Upon  the  facts  aa  the  jury  must  have 
found  them,  the  distillation  by  Rayford  of 
the  gum  that  was  taken  from  the  govern- 
ment's land  was  a  continuing  act  of  tres- 
pass that  did  not  devest  the  United  States 
of  its  property,  but  left  it  still  entitled  to 
the  manufactured  products.  Distilled  Spir- 
its (Harrington  v.  United  States)  11  Wall. 
366,  360,  20  L.  ed.  167,  171.  U  the  doctrine 
^  of  confusion  of  goods  were  to  be  applied,  the 
g  entire  product  of  the  still  would  belong  to 
•the  United  SUtes.  The*Idaho,  93  U.  &. 
676,  686,  23  L.  ed.  078,  082.  But,  by  the 
instructions  of  the  trial  judge,  recovery  was 
limited  to  the  value  of  the  products  manu- 
factured from  crude  gum  taken  from  the 
Freeland  homestead. 

It  is  ingeniously  argued  that  a  different 
rule  must  govern  as  between  the  United 
States  and  the  defendant  company,  because 
the  company  had  a  mortgage  upon  Rayford's 
product,  botli  crude  and  manufactured;  that 
the  crude  stuff  aa  soon  as  it  reached  the 
still  was  inextricably  mixed  with  a  much 
greater  quantity  to  which  Rayford  had  an 
unquestioned  title,  which  passed  to  defend- 
ant at  once  by  virtue  of  tiie  mortgage,  and 
that  the  evidence  showa  such  hopeless  eon- 
fusion  and  admixtures  of  unknown  quanti- 
ties and  varying  qualities  of  gum  that  no 
reasonable  ascertainment  of  the  rights  of  the 
parties  aa  tenants  in  common  is  possible; 
therefore,  the  government  property,  being 
relatively  small  in  value,  passed  to  defend- 
ant under  the  doctrine  of  accession.  It  is 
less  confidently  argued  that  the  same  result 
would  apply  even  as  between  the  lawful 
owner  and  a  wilful  trespasser;  but  this  we 
deem  clearly  untenable.  One  who  knowing- 
ly takes  the  property  of  another  cannot,  by 
changing  its  form  or  increasing  its  value,  or 
by  conuningling  it  with  other  property  of 
his  own,  acquire  title  by  accession.  Dis- 
tilled Spirits,  supra;  Silsbury  v.  McCoon, 
8  N.  Y.  379,  63  Am.  Dec.  307,  316,  note. 

The  argument  based  upon  the  mortgage 
is  confronted  with  this  obstacle,  to  say 
nothing  of  others:  that  the  mortgage  and 


the  shipping  contract  alike  contemplated 
that  Rayford  should  manufacture  the  crude 
turpentine  into  spirits  and  rosin  and  ship 
these  to  defendant,  and  such  was  the  actuiQ 
course  of  dealing  thereunder.  Defendant  at 
no  time  asserted  any  lien  upon  or  property 
in  the  crude  material  by  virtue  of  the  mort- 
gage. And  even  if  it  were  now  permitted 
by  a  fiction  to  assert  ownership  in  all  that 
part  of  the  crude  gum  which  was  the  law-o 
ful  propertyvof  Rayford,  as  of  the  time  that* 
it  reached  his  still,  it  must  perforce  place 
itself  in  the  position  of  employing  Rayford 
as  its  agent  for  the  purpose  of  distilling 
the  turpentine.  Now  Rayford,  in  doing  this, 
placed  with  it  a  comparatively  small,  but 
still  substantial,  quantity  of  crude  turpen- 
tine that  waa  the  property  of  the  United 
States.  Defendant  cannot  take  a  benefit 
from  the  distilling  operations  thus  conduct- 
ed by  Rayford  without  at  the  same  time 
assuming  a  responsibility  for  that  which  he 
did;  and  what  he  did  in  distilling  the  gov- 
ernment's gum  was  a  continuing  trespass, 
that  left  the  United  States  entitled  to  its 
property  in  its  changed  form,  the  same  if 
the  distilling  was  done  by  Rayford  under  an 
agency  from  defendant^  aa  it  done  on  hia 
individual  account. 

And,  of  course,  if  defendant's  title  dates 
from  the  time  of  the  delivery  to  it  of  the 
manufactured  product,  it  can  take  no  great- 
er interest  than  that  which  Rayford  held. 

Thus,  whether  we  indulge  the  fiction,  or 
whether  we  adhere  to  the  practical  fact» 
which  is  that  Rayford  under  the  contract  de- 
livered manufactured  products  to  defendant^ 
the  latter  can  take  no  credit  for  the  work 
and  labor  bestowed  upon  the  turpentine  by 
the  wrongdoer,  but  muat  answer  for  its 
value  as  manufactured  products.  E.  B. 
Bolles  Wooden-Ware  Co.  t.  United  States, 
106  U.  8.  432,  436,  27  L.  ed.  230,  231,  1 
Sup.  Ct  Rep.  308;  Quffey  v.  Smith,  237 
U.  S.  101,  110,  60  L.  ed.  866,  866,  36  Sup. 
Ct.  Rep.  626. 

The  after-acqnired-property  clause  in  the 
mortgage  does  not  help  matters  for  defend- 
ant. Property  in  the  turpentine  could  not 
be  acquired  by  Rayford  without  the  consent 
of  the  United  States,  and  this  he  did  not 
have.  See  Holt  v.  Henley,  232  U.  S.  637» 
640,  68  L.  ed.  767,  772,  84  Sup.  Ct  Rep.  459; 
Detroit  Steel  Cooperage  Co.  v.  Sistera- 
ville  Brewing  Co.  233  U.  S.  712,  68  K  ed. 
1166,  34  Sup.  Ct.  Rep.  763. 

It  is  insisted  that  if  a  tenancy  in  com- 
mon existed  in  the  manufactured  product, 
the  possession  of  it  by  defendant  company 
was  not  tortious,  and  that  in  order  to  show 
a  conversion  there  must  be  either  a  demanded 
for   possession   and   refusal    thereof,   oi^   a|^ 
showing  that  some*  disposition  waa  made* 
of  the  chattels  inconsistent  with  and  da- 
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stnietive  of  the  rights  of  plaintiff  as  co- 
tenant.  But,  taking  the  shipping  contract 
and  the  mortgage  with  the  testimony  and 
admissions  as  to  the  course  of  business  car- 
ried on  thereunder,  the  jury  was  fully  war- 
ranted in  finding  that  defendant  had 
converted  the  manufactured  products  by  sell- 
ing them  soon  after  they  were  received,  and 
accounting  to  Ray  ford  for  the  proceeds.  The 
question  of  conversion  was  submitted  to 
the  jury,  with  a  proper  instruction  that  in 
such  event  a  demand  for  possession  was 
futile  and  therefore  unnecessary. 

The  trial  court  instructed  the  jury  that 
recovery  should  be  based  upon  the  market 
value  of  the  spirits  and  rosin  at  the  time 
they  were  received  by  defendant,  and  it  is 
insisted  that  the  value  at  the  time  of  the 
conversion  ought  to  have  been  taken  instead. 
As  to  this  it  is  sufficient  to  say  that,  except 
4S  it  was  to  be  inferred  that  probably  the 
maniifactured  products  were  sold  not  long 
•after  their  receipt  by  defendant,  there  is 
aothing  to  throw  light  upon  the  time  that 
intervened  between  receipt  and  sale;  and 
while  by  stipulation  the  highest  and  lowest 
market  prices  for  turpentine  and  for  rosin 
•during  the  years  1904  and  1905  were  shown, 
it  did  not  appear  at  what  time  the  prices 
were  high,  and  at  what  time  low.  In  short, 
the  evidence  contained  nothing  to  aid  the 
jury  in  distinguishing  between  the  market 
price  at  the  time  of  receipt  and  the  market 
price  at  the  time  of  sale.  Defendant  did 
tLothing — ^if  it  could — ^to  elucidate  the  mat- 
ter by  evidence,  nor  did  its  exceptions  call 
the  attention  of  the  trial  judge  to  the  point 
now  insisted  upon. 

Minor  points  are  raised,  but  none  that 
«eems  to  call  for  discussion. 

Judgment  affirmed. 

Mr.  Justice  McReynolds  took  no  part  in 
the  eonsideration  or  decision  of  this  case. 


(240  U.  8.  2M) 

J.  D.  (VEEEFE,  Receiver  of  New  Orleans, 

Texas,    4    Mexico    Railroad    Company, 

Appt., 

V. 

UNITED  STATES  and  the  Interstate  Com- 
merce Commission. 

Cabbiebs  ^=»32(2)— Intbbotate  Commebgx 
CoMKissioN  —  Powers  —  Division  of 
Joint  Rates— Tap  Line& 

1.  To  prescribe  tne  maximum  allow- 
ance out  of  the  joint  rates  which  trunk  line 
railways  may  make  to  tap  lines  which  are 
owned  by  the  persons  who  own  the  timber 
and  mills  which  they  principally  serve  can- 
not be  said  to  be  beyond  the  powers  of  the 
Interstate  Commerce  Commission  because 
no  joint  rate  was  fixed  either  bv  the  Com- 
mission or  by  the  carriers,  and  they  had 


not  been  afforded  an  opportunity  to  agree 
in  respect  to  the  division,  since,  m  addition 
to  the  provisions  of  the  act  of  February 
4,  1887  (24  Stat,  at  L.  379,  chap.  104), 
§  15,  as  amended  by  the  act  of  June  18, 
1910  (36  Stat,  at  L.  539,  551,  chap.  309, 
Comp.  Stat.  1913,  §§  993,  8583),  9  12,  deal- 
ing expressly  with  the  division  of  rates 
where  carriers  fail  to  agree  among  l^em- 
selves  as  to  the  division,  or  where  they 
have  refused  or  neglected  voluntarily  to 
establish  through  routes  or  joint  rates,  the 
section  also  empowers  the  Commission,  if 
of  the  opinion  that  any  individual  or  joint 
rates  or  charges,  or  classifications,  regula- 
tions, or  practices  are  unjust,  or  unlawful* 
ly  discriminatoi^,  to  prescribe  others  which 
shall  be  just  and  reasonable,  and  authorizes 
the  Commission  to  determine  the  wiftTim^iin 
charge  which  the  carrier  mav  pay  for  serv- 
ices rendered  or  instrumentalities  furnished 
by  the  owner  of  the  property  transported. 
[Bd.  Note.— For  other  cases,  see  Carriers.  CenL 
Diff.  §  84;    Dec.  Dig.  ^s>32(2).] 

Gabbiebs  ^=»32(2)^Tap  Link  Casbs— Di- 
vision OF  Joint  Rates. 

2.  The  division  of  through  rates  be- 
t\^een  trunk  line  railways  and  tap  lines  as 
prescribed  by  the  Interstate  Commerce  Com* 
mission  is  not  necessarily  arbitrary  be- 
cause, while  classifying  all  service  rendered 
by  the  tap  lines  for  distances  U]p  to  3  miles 
from  junction  points  as  switching,  and  al- 
lowing for  this  a  division  of  $2  and  $3  a 
car,  allowances  for  all  distances  above  S 
miles  are  based  upon  mileage. 

JEd.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  §  84 :    Doc.  Dig.  «=>32(2).l 

Constitutional  Law  <S=»298(2)  —  Due 
Pbocess  of  Law— Right  of  Cabbieb  to 
Give  Rebates  ob  Bonuses. 

3.  A  trunk  line  railway  has  no  right 
protected  by  the  due  process  of  law  clause 
of  the  Federal  Constitution  to  build  up  its 
business  by  paying  tap  line  railroads 
bonuses  or  rebates  which  have  been  for- 
bidden by  Congress  from  considerations  af- 
fecting the  public  welfare. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  S  847 ;    Dec.  Dig.  ^==>298(2).1 

[No.  516.] 

Argued  December  15,  1015.     Decided  FeV- 
ruary  21,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Kastem  District 
of  Louisiana  to  review  a  decree  which  dis- 
missed a  bill  praying  the  annulment  of  an 
order  of  the  Interstate  Commerce  Commis- 
sion prescribing  the  maximum  allowance 
out  of  joint  rates  which  trunk  line  rail- 
ways may  make  to  tap  lines.    Aifirmed. 

I1ie  facts  are  stated  in  the  opinion. 

Messrs.  H.  Gcneres  Dnfonr,  Walter  F« 
Taylor,  and  Morgan  M.  Mann  for  appel- 
lant. 

Assistant  Attorney  General  Underwood 
for  the  United  States. 


<g=>For  other  cases  see  same  topic  ft  KEt-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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Mr.  Joseph  W.  Folk  for  the  Interstate 
IS  Commerce  Commission. 

A 

•  •Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  a  decree  dismiss- 
ing a  bill  filed  by  appellant,  as  receiver  of 
the  New  Orleans,  Texas,  &  Mexico  Railroad 
Company,  against  the  United  States  and  the 
Interstate  Commerce  Commission,  praying 
the  annulment  of  an  order  of  the  Commis- 
sion, dated  July  29,  1914,  made  in  the  Tap 
Line  Cases,  following  the  decision  of  this 
court  reported  in  234  U.  S.  1,  68  L.  ed.  1185, 
34  Sup.  Ct.  Rep.  741.  The  order  required 
certain  trunk  line  railway  companies,  in- 
cluding the  New  Orleans,  Texas,  &  Mexico, 
to  reopen  through  routes  and  publish  joint 
rates  to  interstate  destinations  with  certain 
tap  lines,  including  Louisiana  &  Pacific  Rail 
way  Company,  with  which  appellant's  road 
had  and  has  a  connection,  and  prohibited 
any  of  the  line  carriers  from  making  to 
any  of  the  tap  lines  an  allowance  or  di- 
vision out  of  the  joint  rates  in  excess  of 
maximum  amounts  prescribed  as  follows 

**For  switching  a  distance  of  1  mile  or 
less  from  the  junction,  $2  per  car;  over  1 
mile  and  up  to  3  miles  from  the  junction,  $3 
per  car;  on  shipments  from  points  over  3 
miles,  and  not  more  than  6  miles  from  the 
junction,  IJ  cents  per  100  pounds;  over  6 
miles,  and  not  more  than  10  miles  from  the 
e  junction,  2  cents  per  100  pounds;  over  10 
S  miles,  and  not  more  than  20  miles  from  the 

•  junction»*2i  cents  per  100  pounds;  over  20 
miles,  and  not  more  than  30  miles  from  the 
junction,  3  cents  per  100  pounds;  over  30 
miles,  and  not  more  than  40  miles  from 
junction,  3 J  cents  per  100  pounds;  over  40 
miles  from  the  junction,  4  cents  per  100 
pounds."     [31   Inters.   Com.  Rep.   492.] 

The  following  is  an  outline  of  the  his- 
tory of  the  case.  After  the  supplemental 
report  of  the  Commission  in  Star  Grain  & 
Lumber  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co. 
14  Inters.  Com.  Rep.  364,  372;  17  Inters. 
Com.  Rep.  338,  in  which  the  making  of  al- 
lowances and  divisions  to  tap  lines  for  the 
traffic  of  proprietary  mills  was  condemned, 
although  no  formal  order  was  entered,  the 
trunk  lines,  including  the  New  Orleans, 
Texas,  &  Mexico,  filed  cancelation  of  tariffs 
theretofore  filed  providing  for  joint  rates 
with  various  tap  lines,  including  the  Louis- 
iana &  Pacific.  Certain  of  the  tap  lines 
filed  complaints  with  the  Commission,  re- 
questing that  through  routes  and  joint 
rates  with  trunk  lines  be  enforced.  The 
Commission  thereupon  investigated  the  tap 
line  situation  with  reference  to  lumber 
operations  in  the  states  of  Arkansas,  Mis- 
souri, Louisiana,  and  Texas.  Pending  this 
investigation,  the  cancelation  of  joint  rates 


was  suspended  from  time    to    time.      On 
April  23,  1912,  the  Commission  filed  its  re- 
port, and  on  May  14, 1912,  its  supplemental 
report  (23  Inters.  Com.  Rep.  277,  549),  and 
in  orders  dated  May  14  and  October  30, 
1912,  based  upon   these  reports,  it  found 
that  the  tracks  and  equipment  of  the  tap 
lines  with  respect  to  the  industry  of  the 
proprietary  lumber   companies   were   plant 
facilities,  and  the  service  performed  for  the 
proprietary  companies   in   moving  logs   to 
the  mill  and  mill  products  to  the  trunk 
line  was  not  a  transportation  service  by 
a  common  carrier  railroad,  but  a  plant  serv- 
ice by  a  plant  facility,  and  that  any  allow- 
ance  or  division  out  of  the  rate  on  account 
thereof  was  unlawful  and  resulted  in  undue 
and  unreasonable  preferences    and    unjust 
discriminations;   and  the  order  of  October 
30  required  the  trunk  lines,  including  theo 
<  *New  Orleans,  Texas,  &  Mexico,  to  desist? 
and  abstain  from  making  any  such  allow- 
ance to   any  of  the  tap  lines   mentioned. 
Certain   of   the   tap    lines,    including    the 
Louisiana    &     Pacific,    filed     petitions    in 
the  commerce  court  to  annul  this  order.     The 
court  granted   this  relief    (209   Fed.  244) , 
and  its  decision  was  affirmed  by  this  court 
(234  U.  S.  1),  the  court  holding  that  the 
Commission  exceeded  its  authority  in  con- 
demning the  tap  line  railroads,  when  duly 
incorporated  as  common  carriers  under  the 
state  laws,  as  being    a    mere    attempt  to 
evade  the  commerce  law  and  secure  rebates 
and  preferences    for    themselves.     At    the 
same  time  the  court  said  (p.  28) : 
.  '*It  is  doubtless  true,  as  the  Commission 
amply  shows  in  its  full  report  and  supple* 
mental  report  in  these  cases,  that  abuses 
exist  in  the  conduct  and  practice  of  these 
lines  and  in  their  dealings  with  other  car- 
riers   which   have   resulted    in   unfair   ad- 
vantages to  the  owners  of  some  tap  lines 
and  to  discriminations  against  the  owners 
of  others.    Because  we  reach  the  conclusion 
that  the  tap  lines  involved  in  these  appeals 
are  common  carriers,  as  well  of  proprietary 
as  nonproprietary  traffic,  and  as  such  en- 
titled to  participate    in    joint    rates    with 
other  common  carriers,  that  determination 
falls  far  short  of  deciding,  indeed,  does  not 
at  all  decide,  that  the  division  of  such  joint 
rates  may  be  made  at  the  will  of  the  car- 
riers involved,  and  without  any  power  of  the 
Commission  to  control.    That  body  has  the 
authority  and  it  is  its  duty  to  reach  all  un- 
lawful discriminatory  practices  resulting  in 
favoritism  and  unfair  advantages  to  par- 
ticular shippers  or  carriers.    It  is  not  only 
within  its  power,  but  the  law  makes  it  the 
duty  of  the  Commission  to  make  orders 
which  shall  nullify  snch  practices  resulting 
in  rebating  or  preferences,  whatever  form 
they  take  and  in  whatsoever  guise  they  may 
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appear.  If  the  dlyisions  of  joint  rates  are 
Buch  as  to  amount  to  rebates  or  discrimina- 
g  tions  in  favor  of  the  owners  of  the  tap  lines 
e«  because  of  their  disproportionate  amount  in 
view  of  the*  service  rendered,  it  is  within 
the  province  of  the  Commission  to  reduce 
the  amount  so  that  a  tap  line  shall  receive 
just  compensation  only  for  what  it  actually 
does." 

After  this  decision,  the  Commission,  after 
a  rehearing  and  further  argument,  but  with- 
out taking  further  testimony,  and  upon  the 
same  record  on  which  its  orders  of  May  14 
and  October  30,  1912,  had  been  entered, 
made  further  findings  (31  Inters.  Com.  Rep. 
490),  upon  which  was  based  the  order  of 
July  29,  1914,  now  under  attack. 

The  New  Orleans,  Texas,  &  Mexico  Rail- 
road Company  operates,  directly  and 
through  stock  ownership  of  other  companies, 
a  system  of  railroad  extending  from  New 
Orleans  across  the  states  of  Louisiana  and 
Texas.  The  Louisiana  &  Pacific  Railway 
Company,  incorporated  under  the  laws  of 
the  state  of  Louisiana,  owns  and  operates  a 
tap  line  within  that  state,  including  ap- 
proximately 80  miles  of  main  and  branch 
lines,  its  main  line  extending  from  De  Rid- 
der  southerly  to  Lake  Charles,  approximate- 
ly 45  miles,  crossing  and  forming  a  junction 
with  the  main  line  of  the  New  Orleans, 
Texas,  &  Mexico  at  Fulton,  which  is  about 
25  miles  from  De  Ridder  and  19  miles  from 
Lake  Charles.  The  Louisiana  &  Pacific  con- 
nects also  with  the  following  trunk  lines: 
At  De  Ridder,  with  the  Gulf,  Colorado,  & 
Santa  Fe  and  the  Kansas  City  Southern ;  at 
Bon  Ami  (near  De  Ridder)  with  the  Kan- 
sas City  Southern;  and  at  Lake  Charles, 
with  the  Louisiana  &  Western  (Southern 
Pacific  Company),  the  Kansas  City  South- 
em,  and  the  St.  Louis,  Iron  Mountain,  & 
Southern.  Located  along  the  line  of  the 
Louisiana  &  Pacific  are  certain  lumber  mills, 
which  are  called  proprietary  mills  because 
controlled  by  the  same  interests  which  own 
the  stock  of  the  Louisiana  &  Pacific.  Some 
of  these  are  at  De  Ridder,  Bon  Ami,  and 
Longville,  all  of  which  points  are  north  of 
Fulton,  while  one  is  at  Gossport,  near  Lake 
Charles.  At  Bannister  and  Ragley,  on  the 
A  line  of  the  Louisiana  &  Pacific,  north  of 
S  Fulton,  there  are  nonproprietary  mills. 
•  *In  the  year  1906,  before  the  construction 
or  definite  location  of  the  New  Orleans, 
Texas,  &  Mexico,  an  agreement  was  made 
between  that  company,  then  known  by  an- 
other name,  on  the  one  hand,  and  the  Louis- 
iana &  Pacific  and  the  various  companies 
owning  the  proprietary  mills,  on  the  other, 
whereby  the  Louisiana  &  Pacific  and  the 
lumber  companies  agreed  to  give  a  substan- 
tial amount  of  their  tonnage  to  the  New 
Orleans,  Texas,  &  Mexico'  upon  a  division 


of  the  joint  rates  approximating  35  per  cent, 
not   exceeding,   however,   in   any   case,   51 
cents  per  hundred  pounds.    The  lumber  ton- 
nage which,  pursuant  to  this  arrangement, 
the  New  Orleans,  Texas,  &  Mexico  expected 
to  receive  and  did,  until  the  order  of  July 
29,  1914,  actually  receive,  was  a  great  in- 
ducement for  the  company  to  locate  its  line 
through  the  territory  where  it  is  located. 
During  the  five  fiscal  years  prior  to  July, 
1914,  its  lumber  tonnage  amounted  to  37.46 
per  cent  of  its  total  gross,  and  of  this  the 
Louisiana  &  Pacific  supplied  approximately 
one  third,  or  about  13  per  cent  of  the  total 
gross  tonnage.    Since  the  order  of  July  29, 
1914,  the  New  Orleans,  Texas,  &  Mexico  has 
been  deprived  of  practically  all  of  this  ton- 
nage, which  has  been  diverted  to  the  other 
trunk  lines  because  the  Louisiana  &  Pacific, 
in  order  to  gain  as  large  a  division  of  the 
joint  rate  as  possible,  moves  its  lumber  ton- 
nage from  points  near  the  northerly  end  of 
its   line  across   the  line   of  the  New  Or- 
leans, Texas,  &  Mexico,  and  delivers  it  to 
the  trunk  lines  at  the  southerly  end  of  its 
line;    and   also   takes   tonnage   originating 
near  the  southerly  end  of  its  line,  carries 
it  across  the  line  of  the  New  Orleans,  Texas, 
&  Mexico,  and  delivers  it  to  trunk  lines  at 
or  near  its  northerly  terminus.     It  is  said 
that  the  practical  effect  of  the  Commission's 
order  results  always  to  the  disadvantage  of 
the  New  Orleans,  Texas,  &  Mexico  with  re- 
spect to  traflSc  originating  upon  the  line  of 
the  Louisiana  &  Pacific,  and  that  the  disad- 
vantage is  in  no  case  less  than  1  cent  per 
hundred  pounds,  or  approximately  $5  perg 
^car.    A  single  illustration  will  suffice.    From* 
the  mill  at  Longville  to  the  junction  of  the 
New  Orleans,  Texas,  &  Mexico  the  distance 
is  8.2  miles,  so  that  if  the  product  of  this 
mill  were  shipped  over  appellant's  road,  the 
Louisiana  &  Pacific  would  receive  only  2 
cents  per  hundred  pounds,  or  $10  per  car; 
whereas,  by  carrying  the  product  beyond 
Fulton  to  Lake  Charles,  and  there  deliver- 
ing it  to  a  trunk  line,  the  Louisiana  & 
Pacific  receives  a  division  of  3  cents  per 
himdred ;  or  by  taking  the  Longville  product 
to  De  Ridder,  the  Louisiana  &  Pacific  like- 
wise receives  3  cents  per  hundred.    As  the 
trunk  lines   all  operate  under  a  common 
blanket  rate  on  lumber  for  this  territory, 
the  through  rate  is  the  same  in  all  circum- 
stances,  and   the   proprietary   mills   route 
their  shipments  in  such  manner  as  to  give 
to  the  Louisiana  &  Pacific  the  largest  pos- 
sible division,  always  to  the  disadvantage 
of  the  New  Chrleans,  Texas,  &  Mexico. 

It  is  insisted  by  appellant  that  the  Com- 
mission was  without  power  to  prescribe 
maximum  divisions,  as  was  done  by  the  or- 
der of  July  29,  1914,  because  no  joint  rate 
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was  fixed,  either  by  the  Commission  or  by 
the  parties,  and  they  had  not  been  afforded 
an  opportunity  to  agree  in  respect  to  the 
division.  This  is  based  upon  the  view  that 
§  15  of  the  Commerce  act  as  amended  (act 
of  June  18,  1910,  chap.  309,  g  12,  36  Stat. 
at  L.  639,  651,  Comp.  SUt.  1913,  §§  993, 
8583),  contains  only  two  provisions  dealing 
expressly  with  the  division  of  rates,  the 
first  being  applicable  where  the  carriers  fail 
to  agree  among  themselves  upon  the  divi- 
sion, the  other  where  the  carriers  have  re- 
fused or  neglected  to  establish  through 
routes  or  joint  rates  voluntarily.  Without 
stopping  to  consider  whether  the  circum- 
stances of  this  case  bring  it  within  either 
of  these  provisions,  we  deem  it  clear  that 
to  regard  these  only  is  to  take  too  narrow 
a  view  of  the  scope  of  the  section.  The 
first  part  of  the  same  section  enacts :  "That 
whenever  .  .  .  the  Commission  shall  be 
of  opinion  that  any  individual  or  joint  rates 
or  charges  whatsoever  demanded,  charged, 
or  collected  by  any  common  carrier  or  car- 
riers subject  to  the  provisions  of  this  act 
for  the  transportation  of  .  .  property 
.  .  .  or  that  any  individual  or  joint 
classifications,  regulations,  or  practices 
whatsoever  of  such  carrier  or  carriers  .  .  . 
are  unjust  or  unreasonable  or  unjustly  dis- 
criminatory, or  unduly  preferential  or  pre- 
judicial or  otherwise  in  violation  of  any  of 
the  provisions  of  this  act,  the  Commission 
is  hereby  authorized  and  empowered  to  de- 
termine and  prescribe  what  will  be  the  just 
and  reasonable  individual  or  joint  rate  or 
rates,  charge  or  charges,  to  be  Uiereafter  ob- 
served in  such  case  as  the  maximum  to  be 
charged,  and  what  individual  or  joint  classi- 
fication, regulation,  or  practice  is  just,  fair, 
and  reasonable,  to  be  thereafter  followed, 
and  to  make  an  order  that  the  carrier  or 
carriers  shall  cease  and  desist,"  etc.  And  a 
later  part  of  the  same  section  (p.  553)  pre- 
scribes: "If  the  owner  of  property  trans- 
ported under  this  act  directly  or  indirectly 
renders  any  service  connected  with  such 
transportation,  or  furnishes  any  instrumen- 
tality used  therein,  the  charge  and  allow- 
ance therefor  shall  be  no  more  than  is  just 
and  reasonable,  and  the  Commission  may, 
after  hearing  on  a  complaint  or  on  its  own 
initiative,  determine  what  is  a  reasonable 
charge  as  the  maximum  to  be  paid  by  the 
carrier  or  carriers  for  the  services  so  ren- 
dered or  for  the  use  of  the  instrumentality 
so  furnished,  and  fix  the  same  by  appropri- 
ate order,"  etc. 

In  the  case  in  234  U.  S.  1,  this  court  did 
not  ignore,  but  fully  recognized,  the  signifi- 
cance of  the  community  of  interest  between 
the  lumber  company  and  the  tap  line.  It 
was  pointed  out  (p.  27)  that  timber  and  its 
manufactured  products  were  exempted  from 


the  absolute  prohibition  of  the  commodity 
clause  of  the  Hepburn  act  (of  June  29, 
1906,  chap.  3591,  34  Stat,  at  L.  584,  585, 
Comp.  SUt.  1913,  §  8563).  But  this  was 
regarded  as  one  of  the  circumstances  render- oi- 
ing  it  important  that  the  Commission  should  § 
deal  with  the  abuses*found  to  exist  in  the* 
division  of  joint  rates  with  the  tap  lines, 
not  by  abolishing  them  altogether,  but  by 
"reducing  the  amount  so  that  a  tap  line 
shall  receive  just  compensation  only  for 
what  it  actually  does."  So,  in  Interstate 
Commerce  Commission  v.  Diffenbaugh,  222 
U.  S.  42,  46,  56  L.  ed.  83,  87,  32  Sup.  a. 
Rep.  22,  the  court  said:  "The  act  of  Con- 
gress in  terms  contemplates  that  if  the  car* 
rier  receives  services  from  an  owner  of  prop- 
erty transported,  or  uses  instrumentalities 
furnished  by  the  latter,  he  shall  pay  for 
thenu  That  is  taken  for  granted  in  §  15; 
the  only  restriction  being  that  he  shall  pay 
no  more  than  is  reasonable,  and  the  only 
permissive  element  being  that  the  Commis- 
sion may  determine  the  maximum."  Again,, 
in  Ellis  V.  Interstate  Commerce  Commission, 
237  U.  S.  434,  445,  59  L.  ed.  1036,  1041,  35 
Sup.  Ct.  Rep.  645,  it  was  said:  "The  inter- 
vening corporation  may  be  a  means  by^ 
which  an  owner  of  property  transported  in- 
directly renders  the  services  in  question,  and 
in  that  event  its  charges  are  subject  to  the 
Commission  by  f  15." 

We  are  clear  that  the  Commission  had 
jurisdiction  to  make  the  order  of  July  29,. 
1914. 

Next  it  is  insisted  that  the  Commission 
applied  erroneous  principles  of  law,  in  that 
it  excluded  from  consideration  competitive 
conditions  as  an  element  in  determining- 
whether  a  division  is  just  and  reasonable  or 
unlawfully  discriminatory.  The  order  is 
not  open  to  this  criticism.  It  not  only  takes 
competitive  conditions  into  consideration, 
but  establishes  the  maximum  divisions  for 
the  very  purpose  of  preventing  preferences, 
discriminations,  and  rebates,  as  methods  of 
competition. 

It  is  insisted  that  there  was  no  evidence 
before  the  Commission  to  sustain  its  find- 
ing to  the  effect  that  any  allowance  or  di- 
vision in  excess  of  the  limits  prescribed 
would  result  in  undue  preference  and  unjust 
discrimination.  This,  of  course,  is  to  be 
tested  by  a  consideration  of  the  evidence 
that  was  before  the  Commission.  The  re- 
port and  supplemental  report  of  April  23 
and  May  14,  and  the  orders  of  May  14  andS 
October  30,  1912,  and  th«*oral  evidence  and«^ 
main  exhibits  before  the  Commission  from 
the  beginning  of  the  tap  line  investigation 
to  the  making  of  the  order  last  mentioned 
were  offered  in  evidence.  Appellant,  how- 
ever, has  printed  only  a  small  part  of  the- 
testimony,  being  that  which  especially  re- 
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latea  to  the  Louiaiana  &  Pacific  Railway,  its 
organization,  ownership,  manner  and  cost  of 
construction,  operating  revenue  and  ex- 
penses, accumulated  surplus,  etc.  But,  be- 
sides these  details  as  to  this  line,  the  Com- 
mission had  before  it,  as  its  reports  show, 
a  mass  of  evidence  relating  to  numerous 
other  tap  lines,  operated  under  somewhat 
similar  circumstances,  including  evidence  as 
to  the  allowances  actually  made  to  them 
out  of  the  joint  rate.  Evidence  of  what  was 
allowed  on  these  tap  lines  had  a  tendency 
to  show  what  was  reasonable  and  therefore 
permissible  upon  other  tap  lines,  including 
the  Louisiana  &  Pacific.  It  ifl  said  there  was 
no  evidence  to  enable  the  Commission  to 
fix  a  just  compensation  to  that  line  for  a 
haul  of  a  given  number  of  miles  as  com- 
pared with  the  just  compensation  for  a  haul 
of  a  greater  or  lesser  number  of  miles;  no 
evidence  as  to  terminal  expenses,  or  cost  of 
road  haul,  or  the  relation  between  these 
factors,  or  as  to  other  elements  which 
should  be  taken  into  account  in  fixing  a  di- 
vision according  to  the  length  of  haul.  But 
the  evidence  showed  that  some  limitation 
was  called  for,  and,  in  general  at  least,  fur- 
nished the  materials  upon  which  to  base  it. 
A  tribunal  such  as  the  Interstate  Commerce 
Commission,  expert  in  matters  of  rate  regu- 
lation, may  be  presumed  to  be  able  to  draw 
inferences  that  are  not  obvious  to  others. 
Nor  can  it  be  said  that  the  Commission's 
action  was  arbitrary  because,  while  classify- 
ing all  the  service  for  distances  up  to  3 
miles  from  junction  as  switching,  and  al- 
lowing for  this  a  division  of  $2  and  $3  per 
ear,  allowances  for  all  distances  above  3 
^  miles  are  based  upon  mileage.  It  is  ad- 
gmitted  that  distance  is  an  element  properly 
*  to  be  considered;  but  appellant  insists^that 
terminal  service,  the  origin  of  traffic,  etc., 
are  more  important  elements.  This  is  an 
administrative  question.  The  tap  line  prob- 
lem is  exceedingly  complex,  and  the  impor- 
tance of  a  general  rule  based  upon  simple 
elements  easily  ascertained  is  obvious.  We 
are  not  able  to  say  that  the  adoption  of  the 
mileage  basis  is,  under  the  circumstances, 
sufficient  to  sustain  a  charge  of  arbitrary 
action. 

The  final  contention,  which  is  that  the 
Commission's  order  in  effect  deprives  the 
New  Orleans,  Texas,  &  Mexico  of  its  prop- 
erty without  due  process  of  law,  by  deny- 
ing to  it  the  right  to  contract  and  compete 
for  trafiic  originating  on  the  line  of  the 
Louisiana  &  Pacific,  is  transparently  un- 
sound. The  trimk  line  has  no  constitution- 
al right  to  build  up  its  business  by  paying 
bonuses  or  rebates  that  have  been  forbidden 
by  act  of  Congress  from  considerations  af- 
fecting the  public  welfare. 

We  are  not  to  be  understood  as  conced- 


ing that  appellant  is  in  a  legal  sense  ag- 
grieved by  the  action  of  the  Commission  in 
limiting  the  allowance  to  the  tap  line.  The 
case  is  singular,  in  that  neither  this  tap 
line  nor  any  tap  line  is  complaining  that 
the  allowance  is  too  small;  nor  is  any  trunk 
line  complaining  that  it  is  too  great.  The 
real  basis  of  appellant's  complaint,  repre- 
senting a  trunk  line  carrier,  is  that  the  al- 
lowance to  the  tap  line  is  too  small.  It  is 
questionable  whether  it  lies  in  the  mouth 
of  the  line  carrier  to  object  on  this  ground. 

We  recognize  the  exceptional  situation  in 
which  appellant's  road  is  placed,  and  the 
hardship  that  results  to  it  from  the  appli- 
cation of  the  order  of  July  29,  1914,  to  the 
traffic  originating  upon  the  line  of  the  Louis- 
iana &  Pacific.  After  that  order,  the  New 
Orleans,  Texas,  &  Mexico  and  the  Louisiana 
&  Pacific  undertook  to  agree  upon  through 
routes  and  joint  rates,  with  divisions  not 
greater  than  those  allowed  by  the  Commis- 
sion, but  said  to  be  equalized  so  as  to  en-^ 
able  the  New  Orleans,  Texas,  &  Mexico  tog 
compete  on  equal  terms  with  the  other* 
trunk  lines.  This  agreement,  so  far  as  ap- 
pears, has  not  been  submitted  to  the  Com- 
mission for  its  approval  or  disapproval,  and 
we  intimate  no  opinion  upon  the  question 
whether  that  body  ought  to  approve  it. 

Decree  affirmed. 

Mr.  Justice  McReynolds  took  no  part 
in  the  consideration  or  decision  of  this 


(240  U.  B.  242) 
W.  8.  EMBREE  et  al.,  Plffs.  in  Err.» 

V. 

KANSAS  CITY  k  LIBERTY  BOULEVARD 
ROAD  DISTRICT  et  aL 

CoNsnruTTONAL  Law  ^=s>290(3)  —  High* 
WAVs  ^=>122— Due  Pbocess  of  Law  -- 
Notice  and  Heabinq— Public  Ihpbove- 

IfENTS. 

1.  Landowners  within  a  road  district 
as  established  by  an  order  of  a  county 
court  conformably  to  Mo.  Rev.  Stat.  1909» 
chap.  102,  art.  7,  and  Mo.  Laws  1911,  p.  373» 
were  accorded  the  opportunity  to  be  heard 
upon  the  question  whether  their  lands  would 
be  benefited  b^  its  creation,  which  is  es- 
sential to  satisfy  the  due  process  of  law 
clause  of  U.  8.  Const.  14th  Amend.,  where 
the  statute,  which  was  fully  complied  with 
in  this  regard,  requires  that  adequate  pub- 
lic notice  be  ffiven  of  the  presentation  of  the 
petition  for  tne  creation  of  the  district,  and 
the  time  when  it  will  be  considered,  makes 
provision  for  the  presentation  of  remon- 
strances by  owners  of  land  within  the  pro- 
posed district,  and  directs  that  the  petition 
and  remonstrances  be  heard  by  the  county 
court,  that  the  court  make  such  change  in 
the  boundaries  "as  the  public  good  may  re- 
quire/' and  that  the  boundaries  be  not  en- 
larged unless  the  owners  of  the  lands  not 
before  included  consent  in  writing  or  appear 


^=::>For  other  cases  see  same  topic  St  KET-KUMBER  In  all  Key-Numbered  Digests  St  Indexes 


Digitized  by 


Google 


318 


36  SUPREME  COURT  REPORTER. 


Oct.  Tebm, 


at  tbe  hearincf  and  be  given  an  opportunity 
to  present  objections. 

[Ed.  Note.— -For  other  cases,  see  Constitutional 
Law.  Cent.  DSr.  §§  S71.  S72  ;  Dec.  Dig.  <@=3290(3): 
Highways.  Cent.Dig.  |§  3S0.  393;  Dec.Uig.  <g=3l22.] 

Constitutional  Law  ^=>29(K3)  —  Due 
Pbocess  of  Law— Notice  and  Heabing 
—Public  Impbovements. 

2.  The  opportunity  of  landowners  with- 
in a  proposed  road  district  to  be  heard  upon 
the  question  whether  their  lands  will  be 
benefited  by  its  creation,  which  is  accorded 
by  Mo.  Rev.  Stat,  1909,  chap.  102,  art.  7, 
and  Mo.  Laws  1911,  p.  373,  is  no  less  suffi 
cient  to  satisfy  the  requirements  of  due 
process  of  law  because  the  particular  road 
to  be  improved  is  yet  to  be  selected. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  S§  871.  872;    Dec.  Dig.  <S=»290(3).] 

Constitutional  Law  <©=>21X>(3)  —  Due 
Process  of  Law— Notice  and  Heabino 
—Public  Improvements. 

3.  Due  process  of  law  does  not  require 
that  landowners  within  a  road  district  as 
established  by  an  order  of  a  county  court 
conformably  to  Mo.  Rev.  Stat.  1909,  chap. 
102,  art.  7,  and  Mo.  Laws  1911,  p.  373,  be 
afforded  a  hearing  upon  the  question  wheth- 
er the  benefits  from  the  improvement  of  the 
road  selected  to  the  lands  in  the  different 
zones  will  be  in  accord  with  the  graduated 
ratings  fixed  by  the  statute  itself,  which 
provides  that  the  cost  is  to  be  apportioned 
by  rating  the  lands  without  the  ouildings 
thereon  at  their  full  fair  value  where  lying 
within  1  mile  from  the  road,  at  75  per  ceat 
of  such  value  where  lying  between  1  and  2 
miles  from  the  road,  and  at  50  per  cent  of 
Auch  value  where  lying  more  than  2  miles 
therefrom,  and  then  charging  each  tract 
with  a  share  of  the  entire  cost  correspond- 
ing to  its  proportion  of  the  value  of  all  the 
lands  as  so  rated. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  §S  871.  872 ;    Dec.  Dig.  <3==>290(3).] 

Constitutional  Law  ^=>290(3)  —  Due 
Process  of  Law— Hearing  —  Public 
Improvements. 

4.  A  sufficient  opportunity  to  be  heard 
on  the  question  of  the  value  of  their  lands 
is  accorded  to  landowners  within  a  road 
district  established  by  a  county  court  con- 
formably to  a  general  law  so  as  to  satisfv 
the  due  process  of  law  requirement  of  U. 
S.  Const.,  14th  Amend.,  although  no  hear- 
ing is  given  when  the  lands  are  appraised, 
where  the  mode  of  enforcement  of  the  tax 
assessed  to  meet  the  cost  of  the  road  im- 
provement is  by  a  suit  in  court,  when  own- 
ers aggrieved  by  the  valuations  may  have  a 
full  hearing  on  that  question. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  §9  871.  872;    Dec.  Dig.  ^=»290(3).] 

[No.  187.] 

Argued  and  submitted  January  18  and  19, 

1916.    Decided  February  21, 1916. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Missouri  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
of  Clay  County,  in  that  state,  in  favor  of 
defendants  in  a  suit  to  restrain  the  issue 
and  sale  of  road  district  bonds.     Affirmed. 


See  same  case  below,  257  Mo.  593,  166  S. 
W.  282. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harris  L.  Moore,  W.  A.  Craven, 
Ernest  Simrall,  James  S.  Simrall,  and  John 
M.  Cleary  for  plaintiffs  in  error. 

Messrs.  William  M.  Williams  and 
Claude  Hardwicke  for  defendants  in  error. 


•Mr.  Justice  Van  Devanter  delivered  the* 
opinion  of  the  court: 

This  is  a  suit  to  restrain  the  issue  and 
sale  of  road  district  bonds  and  the  levy 
and  recordation  of  special  taxes  to  pay 
them.  A  trial  of  the  issues  resulted  in  a 
judgment  for  the  defendants,  which  at  first 
was  reversed  and  on  a  rehearing  was  af- 
firmed. 257  Mo.  593,  166  S.  W.  282.  The 
plaintiffs  prosecute  this  writ  of  error. 

When  the  suit  was  begun  the  road  dis- 
trict had  been  organized,  a  road  had  been 
selected  for  improvement,  and  preliminary 
steps  had  been  taken  for  issuing  the  bonds 
and  levying  the  special  taxes, — ^all  conform- 
ably to  the  local  statute.  Rev.  Stat.  (Mo.) 
1909,  chap.  102,  art.  7;  Mo.  Laws  1911,  373. 
The  district  is  about  7  miles  in  length  and 
3  in  width,  and  is  bounded  on  the  greater 
part  of  one  side  by  the  Missouri  river.  The 
road  selected  for  improvement  extends 
through  the  district  in  the  direction  of  its 
length.  The  cost  of  the  improvement  is  to 
be  met  temporarily  by  the  issue  and  sale 
of  bonds,  and  ultimately  by  the  levy  and 
collection  of  special  taxes  upon  all  the  lands 
in  the  district.  The  cost  is  to  be  appor- 
tioned by  rating  the  lands — ^without  the 
buildings  thereon — at  their  full  fair  value 
where  lying  within  1  mile  of  the  road,  at 
75  per  cent  of  such  value  where  lying  be* 
tween  1  and  2  miles  from  the  road,  and  at 
50  per  cent  of  such  value  where  lying  more 
than  2  miles  therefrom  (all  seem  to  be  with* 
in  2  miles  here),  and  then  charging  each 
tract  with  a  share  of  the  entire  cost  cor- 
responding to  its  proportion  of  the  value 
of  all  the  lands  as  so  rated.  The  lands  are 
appraised  by  the  district  commissioners  and 
the  cost  of  the  improvement  is  apportioned^ 
by  the  county  clerk.  J 

*The  plaintiffs  own  lands  within  the  dis-* 
trict  and  object  to  the  issue  of  the  bonds 
and  to  the  levy  of  the  special  taxes,  upon 
the  ground  that  the  scheme  for  subjecting 
the  lands  to  the  payment  of  the  cost  is  re- 
pugnant to  the  due  process  clause  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States  in  that  the  landlord  is  not 
afforded  any  opportunity  to  be  heard  on  the 
questions  whether  his  lands  will  be  bene- 
fited by  the  improvement,  whether,  if  bene- 
fited, the  benefits  in  the  different  zones  will 
be  in  accord  with  the  graduated  ratings  be- 
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fore  indicated,  and  whether  the  appraise- 
ment of  his  lands  for  the  purposes  of  the 
apportionment  is  fair. 

The  district  was  not  established  or  defined 
hy  the  legislature,  but  by  an  order  of  the 
county  court,  made  under  a  general  law. 
Whether  there  was  need  for  the  district, 
and,  if  so,  what  lands  should  be  included 
and  what  excluded,  was  committed  to  the 
judgment  and  discretion  of  that  court,  sub- 
ject to  these  qualifications:  First,  that  the 
district  should  contain  at  least  640  acres 
of  contiguous  land  and  be  wholly  within 
the.  county;  second,  that  the  court's  action 
should  be  invoked  by  a  petition  signed  by 
the  owners  of  a  majority  of  the  acres  in  the 
proposed  district;  and,  third,  that  public  no- 
tioe--conceded  to  be  adequate — should  be 
given,  by  the  clerk  of  the  court,  of  the  pres- 
entation of  the  petition  and  the  date  when 
it  would  be  considered,  and  that  owners  of 
land  within  the  proposed  district  should  be 
accorded  an  opportunity  to  appear,  either 
oollectiyely  or  separately,  and  oppose  its  for- 
mation. In  this  connection  the  statute 
says:  "The  court  shall  hear  such  petition 
and  remonstrance,  and  shall  make  such 
change  in  the  boundaries  of  such  proposed 
district  as  the  public  good  may  require  and 
make  necessary,  and  if  after  such  changes 
are  made  it  shall  appear  to  the  court  that 
such  petition  is  signed  or  in  writing  consent- 
k-  ed  to  by  the  owners  of  a  majority  of  all  the 
3  acres  of  land  within  the  district  as  so 
*  changed,  the  court  shall  make  •» preliminary 
order  establishing  such  public  road  district, 
and  such  order  shall  set  out  the  boundaries 
of  such  district  as  established  .  .  .  but 
the  boundaries  of  no  district  shall  be  so 
changed  as  to  embrace  any  land  not  includ- 
ed in  the  notice  made  by  the  clerk  unless 
the  owner  thereof  shall  in  writing  consent 
thereto,  or  shall  appear  at  the  hearing,  and 
is  notified  in  open  court  of  such  fact  and 
given  an  opportunity  to  file  or  join  in  a  re- 
monstrance." The  order  actually  made 
shows  that  four  of  the  present  plaintiffs, 
with  three  others,  appeared  in  opposition  to 
the  petition,  recites  that  "the  court,  after 
hearing  and  considering  said  petition  and 
said  protests  and  remonstrances  and  all  evi- 
dence offered  in  support  thereof,  finds  that 
the  public  good  requires  and  makes  neces- 
sary the  organization,  formation,  and  crea- 
tion of  such  proposed  public  road  district 
.  •  .  with  boundaries  as  stated  in  said 
petition,"  and  sets  out  the  boundaries  of 
the  district  as  established. 

The  sole  purpose  in  creating  the  district, 
as  the  statute  shows,  was  to  accomplish  the 
improvement  of  public  roads  therein, — ^the 
particular  roads  to  be  designated  by  the  dis- 
trict commissioners  and  an  approving  vote 
of  the  landowners. 


As  the  district  was  not  established  by  the 
legislature,  but  by  an  exercise  of  delegated 
authority,  there  was  no  legislative  decision 
that  its  location,  boundaries,  and  needs  were 
such  that  the  lands  therein  would  be  bene- 
fited by  its  creation  and  what  it  was  in* 
tended  to  accomplish,  and,  this  being  so,  it 
was  essential  to  due  process  of  law  that  the 
landowners  be  accorded  an  opportunity  to 
be  heard  upon  the  question  whether  their 
lands  would  be  thus  benefited.  If  the  stat- 
ute provided  for  such  a  hearing,  the  de- 
cision of  the  designated  tribunal  would  be 
sufficient,  unless  made  fraudulently  or  in 
bad  faith.  Fallbrook  Irrig  Dist.  v.  Bradley, 
164  U.  S.  112,  167,  174,  175,  41  L.  ed.  369, 
391,  394,  17  Sup.  Ct.  Rep.  66.  « 

Did  the  statute  contemplate  such  a  hear-^ 
ingf  We  have^seen  that  it  required  that* 
adequate  public  notice  be  given  of  the  pres- 
entation of  the  petition  for  the  creation 
of  the  district  and  the  time  when  it  would 
be  considered,  made  provision  for  the  pres- 
entation of  remonstrances  by  owners  of 
lands  within  the  proposed  district,  and  di- 
rected that  the  petition  and  remonstrances 
be  heard  by  the  county  court,  that  the  court 
make  such  change  in  the  boundaries  "as  the 
public  good  may  require"  and  that  the 
boundaries  be  not  enlarged  unless  the  owners 
of  the  lands  not  before  included  consent  in 
writing  or  appear  at  the  hearing  and  be 
given  an  opportunity  to  present  objections. 
That  a  hearing  of  some  kind  was  contem- 
plated is  obvious,  and  is  conceded.  But  it 
is  insisted  that  it  was  not  to  be  directed  to 
the  question  whether  the  lands  included 
would  be  benefited  by  the  creation  of  the 
district  and  what  it  was  intended  to  accom- 
plish. If  that  were  so,  there  would  be  little 
purpose  in  the  hearing  and  no  real  necessity 
for  it. 

True,  the  statute  does  not  in  terms  say 
that  lands  which  will  not  be  benefited  shall 
be  excluded,  or  that  only  such  as  will  be 
benefited  shall  be  included,  but  it  does  say 
that  the  court  shall  make  such  change  in 
the  proposed  boundaries  "as  the  public  good 
may  require."  In  the  presence  of  this  com- 
prehensive direction  there  can  be  no  doubt 
that  the  legislature  intended  to  authorize 
and  require  the  county  court  to  adjust  the 
boundaries  so  they  would  include  only  such 
lands  as  might  be  reasonably  expected  to 
be  benefited  by  the  improvement  of  the  dis- 
trict roads,  and  therefore  might  be  properly 
charged  with  the  cost  of  that  work.  That 
there  is  an  inseparable  imion  between  the 
public  good  and  due  regard  for  private 
rights  should  not  be  forgotten. 

Of  course,  the  nature  and  extent  of  the 
hearing  contemplated  by  the  statute  is  a 
question  of  local  law,  and  if  it  were  clear 
that  the  supreme  court  of  the  state  had 
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S  settled  it,  we  should  accept  and  follow  that 

^  ruling.  Whether*  the  question  has  been 
settled  is  at  least  uncertain.  In  the  princi- 
pal opinion  delivered  on  the  original  hearing 
that  court  said:  *We  hold  that  the  gen- 
eral assemblj,  in  granting  to  landowners  of 
a  proposed  road  district  the  privilege  of 
being  heard  by  remonstrance,  intended  that 
such  landowners  should  have  the  right  in 
such  remonstrance  to  urge  against  the  or- 
ganization of  the  district  or  the  inclusion 
of  their  lands  therein  any  statutory  or  con- 
stitutional grounds  which  such  landowners 
may  possess;  and  that  if  such  grounds  be 
valid  the  court  may  exclude  the  lands  of 
the  remonstrants  or  refuse  to  incorporate 
the  proposed  district.  This  ruling  is  ren- 
dered necessary  to  avoid  the  conclusion  that 
the  general  assembly  directed  a  hearing 
without  intending  that  any  relief  might 
thereby  be  obtained."  That  opinion,  al- 
though copied  into  the  record,  does  not 
appear  in  the  Missouri  Reports.  They 
contain  only  the  opinion  delivered  on  the  re- 
hearing. The  former  may  have  been  entire- 
ly recalled.  If  so,  the  question  dealt  with 
in  the  quotation  made  from  it  has  not  been 
settled,  for  the  later  opinion  is  silent  upon 
the  subject.  But  whether  the  question  be 
settled  or  open  is  not  of  much  importance, 
for,  as  before  indicated,  our  view  of  the 
statute  accords  with  that  expressed  by  the 
state  court  in  the  excerpt  from  the  first 
opinion. 

We  conclude  therefore  that  the  statute 
did  provide  for  according  the  landowners  an 
opportunity  to  be  heard,  when  the  district 
was  created,  upon  the  question  whether 
their  lands  would  be  benefited,  and  also 
that  the  order  establishing  the  district 
shows  that  the  statute  was  complied  with 
in  that  regard. 

But  in  opposition  to  this  conclusion  it  is 
urged  that  an  adequate  hearing  could  not 
be  had  at  that  time  because  the  road  to  be 
improved  had  not  been  selected  and  no  one 

^  could  say  what  lands  would  be  benefited. 

g  We  are  not  impressed  with  this  contention. 

•  As  was  well*  understood,  the  purpose  in 
creating  the  district  was  to  bring  about  the 
improvement  of  its  roads.  Their  number, 
location,  and  condition  were  known,  as  was 
also  the  extent  and  nature  of  their  use. 
The  district  was  of  limited  area  and  the 
proximity  or  relation  of  every  part  to  each 
road  was  patent.  As  applied  to  such  a 
situation,  we  perceive  no  serious  obstacle 
to  determining  with  approximate  certainty 
and  satisfaction  whether  the  improvement 
of  any  one  or  more  of  the  roads— «ven 
though  no  particular  one  was  as  yet  select- 
ed— ^would  be  of  benefit  throughout  the  dis- 
trict.   We  say  with  approximate  certainty 


and  satisfaction,  because  this  is  all  that  is 
required.  At  best  the  question  is  one  of 
opinion  and  degree,  even  where  the  im- 
provement to  be  made  has  been  definitely 
determined.  The  boundaries  of  drainage, 
irrigation,  and  other  benefit  districts  ar« 
often  defined  in  this  way.  Indeed,  it  is  con- 
ceded that  had  the  legislature  created  this 
particular  district,  the  present  objection 
would  be  untenable.  If  such  a  body  can 
obtain  the  requisite  information  and  exer- 
cise the  requisite  judgment,  it  is  not  easy 
to  believe  that  the  task  would  be  more 
difiScult  for  a  county  court  sitting  in  tha 
vicinity. 

The  claim  that  the  landowners  are  en- 
titled to  a  hearing  on  the  question  whether 
the  benefits  in  the  different  zones  will  be 
in  accord  with  the  graduated  ratings  of  their 
lands  is  not  seriously  pressed  upon  our  at- 
tention and  requires  but  brief  notice.  The 
ratings  are  not  fixed  in  the  exercise  of  dele- 
gated authority,  but  by  the  statute  itself, 
which  must  be  taken  as  a  legislative  de- 
cision that  in  a  district  lawfully  constituted, 
in  the  manner  before  indicated,  the  benefits 
to  the  lands  in  the  different  zones  will  be 
in  approximate  accord  with  the  ratings 
named.  This  being  so,  no  hearing  is  essen- 
tial to  give  effect  to  this  feature  of  the  ap- 
portionment. A  legislative  act  of  this 
nature  can  be  successfully  called  in  ques- 
tion only  when  it  is  so  devoid  of  any  rea-^ 
sonable  basis  as  to  be  essentially  arbitrary  g 
and*an  abuse  of  power  (Wagner  v.  Leser,* 
239  U.  S.  207,  60  L.  ed.  — .  36  Sup.  C?L 
Rep.  66;  Houck  v.  Little  River  Drainage 
Dist.  239  U.  S.  254,  60  L.  ed.  — ,  36  Sup. 
Gt  Rep.  58;  Myles  Salt  Co.  ▼.  Iberia  &  St 
M.  Drainage  i>ist  239  U.  S.  478,  60  L.  ed. 
— ,  36  Sup.  Ct  Rep.  204;  Gast  Realty  & 
Invest.  Co.  y.  Schneider  Granite  Co.  240 
U.  S.  55,  60  L.  ed.  — ,  36  Sup.  Ct  Rep.  254. 
And  see  Bi-MetaUic  Invest  Co.  v.  State  Ed. 
of  Equalization,  239  U.  S.  441,  445,  4M,  60 
U  ed.  — ,  86  Sup.  Ct  Rep.  141).  which  ob- 
viously is  not  the  case  here. 

The  claim  that  the  landowners  are  not 
afforded  an  opportunity  to  be  heard  in  re- 
spect of  the  value  of  their  lands  is  also  un- 
tenable. While  no  hearing  is  given  when 
the  lands  are  appraised,  one  is  accorded 
when  the  tax  is  sought  to  be  enforced.  The 
mode  of  enforcement  is  by  a  suit  in  a  court 
of  justice,  when,  as  the  supreme  court  of 
the  state  holds,  owners  aggrieved  by  the 
valuation  may  have  a  full  hearing  upon 
that  question.  This  is  due  process.  David- 
son V.  New  Orleans,  96  U.  S.  97,  104,  24 
L.  ed.  616,  619;  Hagar  v.  Reclamation  Dist 
111  U.  S.  701,  711,  28  L.  ed,  669,  673^  4 
I  Sup.  Ct  Rep.  663. 
'      Judgment  affirmed. 
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<240  U.  S.  Z14) 

ILLINOIS   SURETY   COMPANY,   Plff.   In 
Err., 

V. 

UNITED  STATES  to  the  use  of  J.  A. 
PEELER,  L.  M.  Peeler,  and  P.  A.  Peeler, 
Partners,  Trading  under  the  Firm  Nam* 
of  Faith  Oranita  Company,  et  aL 

United  States  ^=>67(3)— Suit  on  Bond 
OP  Public  Contractor—Limitationb— 
••Final  Settlement. •• 

1.  The  approval  by  the  Treasury  De- 
partment of  the  basis  of  settlement  with  a 
public  contractor  adopted  by  the  supervis- 
ing architect,  who  recommended  that  only 
actual  damages  be  charged  against  the  con- 
tractor, and  that  the  proper  voucher  be  is- 
sued in  his  favor  for  the  speciflc  amount 
found  to  be  the  balance  due,  is,  although 
the  check  in  payment  was  not  then  issued, 
the  ••final  settlement"  of  the  contract,  with- 
in the  meaning  of  the  provision  of  the  act 
of  Ai^ust  13,  1894  (28  Stat,  at  L.  278, 
chap.  280),  as  amended  by  the  act  of  Feb- 
ruary 24,  1005  (33  Stat,  at  L.  811,  chap. 
778,  Comp.  Stat.  1913,  §  6923),  that  no  suit 
on  a  contractor's  bond  shall  be  brought  by 
persons  supplying  him  with  labor  or  ma- 
terials within  six  months  after  the  perform- 
ance and  final  settlement  of  the  contract. 

[Bd.  Note.— For  other  caaes,  see  United  Stales, 
Cent.  Dig.  9  60;    Dec.  Dig.  ^=»67(3). 

For  other  definitions,  see  Words  and  Phrases, 
Flrat  and  Second  Series;  Final  Settlement] 

Pleading  ^=»243— Amen  dment  —  Cubing 
Defectivb  Statement  of  Right  of  Ao* 
TioN  —  Suit  on  Bond  or  Public  Con- 

TBACTOB. 

2.  The  court  may  permit  the  defective 
statement  in  the  complaint  of  an  existing 
right  of  action  by  subcontractors  under  the 
act  of  August  13,  1894  (28  Stat,  at  L.  278, 
chap.  280) ,  as  amended  by  the  act  of  Feb- 
ruary 24,  1905  (33  Stat,  at  L.  811,  chap. 
778,  Comp.  Stat.  1913,  §  6923),  upon  the 
bond  of  a  public  contractor  to  be  corrected 
1^  the  addition  of  appropriate  allegations 
showing  that  the  action  was  not  premature- 
ly brought. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  648;    Dec.  Dig.  «=5>243.] 

AcnoN  ^=»22--Law  ob  EJquity— Suit  on 
Bond  of  Public  Contractob. 

3.  A  suit  by  laborers  and  materialmen, 
brought  in  the  name  of  the  United  States 
under  the  authority  of  the  act  of  August 
13,  1894  (28  Stat,  at  L.  278,  chap.  280), 
as  amended  by  the  act  of  February  24,  1905 
(33  Stat,  at  L.  811,  chap.  778.  Comp.  Stat. 
1913,  §  6923),  upon  the  bond  of  a  public 
eontractor,  conditioned  for  the  prompt  pay- 
ment by  him  of  all  persons  supplying  him 
with  labor  or  material  in  the  prosecution  of 
the  work  provided  for  in  such  contract,  is 
one  at  law,  and  not  in  equity,  although  the 
statute  gives  priority  to  the  claim  or  judg- 
ment of  the  United  States,  and  provides 
that  the  aggregate  recovery  shall  not  exceed 
the  penalty  on  the  bond,  and  that  if  the 
total  amount  due  exceeds  such  penalty, 
judgment  shall  be  given  to  each  creditor 
pro  rata  of  the  amount  of  the  recovery. 

[Bd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  19  124-139.  143.  145;    Dec.  Dig.  <S=s>22.J 


United  States  «=>67(3)  —  Suit  on  Bond 
OF  Public  Gontraotob— Inisbvention 
—Judgment. 

4  The  participation  by  an  alleged  as- 
signee solely  for  its  own  benefit  in  a  suit 
by  laborers  and  materialmen,  brought  in  ths 
name  of  the  United  States,  under  the  au- 
thority of  the  act  of  August  13,  1894  (28 
Stat,  at  L.  278,  chap.  280),  as  amended  by 
the  act  of  February  24,  1905  (33  Stat,  at 
L.  811,  chap.  778,  Comp.  Stat.  1918,  §  6923), 
upon  the  bond  of  a  public  contractor,  is 
not  the  equivalent  of  the  filing  of  a  claim 
on  behalf  of  the  assignor,  who  was  not  one 
of  the  plaintiffs,  and  on  whose  behalf  there 
was  no  intervention,  and  does  not  justify 
the  rendition  of  judgment  in  favor  of  the 
assignor  upon  finding  that  the  purported  as- 
signment was  invalid. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  8  60 ;    Dec  Dig.  «s»67(S).] 

[No.  176.] 

Argued  January  14,   1916.     Decided  Feb* 
ruary  21,  1916. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  District  Court  for  the  Eastern 
District  of  South  Carolina  in  favor  of  plain- 
tiff in  a  suit  by  subcontractors  upon  the 
bond  of  a  public  contractor.  Modified  by 
striking  out  a  provision  in  favor  of  one  of 
the  subcontractors,  and  as  thus  modified  af- 
firmed. 

See  same  case  below,  131  C.  C.  A.  476, 
215  Fed.  334. 

The  facts  are  stated  in  the  opinion. 

Mr.  Bynum  E.  Hinton  for  plaintiff  in 
error. 

Messrs.  Benjamin  B.  Pieroe»  D.  W« 
Robinson,  and  John  L.  Rendleman  for  de- 
fendants in  error. 

Messrs.  George  P.  Miller,  Edwin  S.  Mack,  « 
and  Arthur  W.  Fairchild,  as  amioi  curi4B.  jS 

*  Mr.  Justice  Hughes  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  subcontract- 
ors under  the  wet  of  August  13,  1894  (28 
Stat,  at  L.  278,  chap.  280),  as  amended  by 
the  act  of  February  24,  1905  (33  Stat,  at  L. 
811,  chap.  778,  Comp.  Stat.  1913,  §  6923), 
in  the  name  of  the  United  States,  to  recover 
upon  a  contractor's  bond.  The  contract  was 
for  the  construction  of  a  postoffice  building 
in  Aiken,  South  Carolina  (35  Stat,  at  L. 
526,  528,  chap.  228),  and  the  Illinois 
Surety  Company  (plaintiff  in  error) 
was  tlie  surety.  The  summons  and 
complaint  were  filed  on  March  4,  1913. 
Motion  to  dismiss  was  made  on  Sep- 
tember 22,  1913,  upon  the  ground  that 
the  complaint  did  not  allege  that  there  had 
been  a  completion  and  final  settlement  of 
the  contract  between  the  contractor  and  the 
United  States;  or  that  there  had  been  such 
completion  and  settlement  more  than  six 
months,  and  within  one  year,  prior  to  the 


^=»For  other  cases  see  same  topic  A  KET-NUMBBR  in  aU  Key-Numbered 
art  s    0.-21. 
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*  commenoemeiit  of  the  action.  *  Another  | 
ground  for  the  motion  was  that  the  remedy 
under  the  statute  was  in  equity.  The 
motion  was  denied,  the  court  permitting  the 
complaint  to  be  amended  so  as  to  allege  that 
the  contract  was  completed  in  July,  1912 
that  final  settlement  was  made  by  the 
Treasury  Department  on  August  21,  1012; 
and  that  no  suit  had  been  brought  by  the 
United  States  against  the  contractor  and  his 
surety  within  the  six  months'  period.  The 
defendant,  reserving  its  objection  to  the 
order  denying  the  motion  and  allowing 
the  amendment,  answered.  Jury  trial  was 
waived  by  written  stipulation  and  the  case 
was  heard  by  the  district  judge,  who  found, 
in  substance,  the  facts  to  be  as  follows: 

That  the  building  was  completed,  and  on 
August  21,  1912,  the  Treasury  Department 
''stated  and  determined  the  final  balance"  to 
be  paid  the  contractor  imder  the  contract 
at  the  sum  of  $3,999.01;  that  this  "adjust- 
ment and  determination"  was  communi- 
cated to  the  contractor;  that  on  August 
26,  1912,  a  voucher  of  that  date  was  pre- 
pared by  the  Department^  showing  the  bal- 
ance, as  above  stated,  to  which  the  con- 
tractor appended  his  signature,  certifying 
the  amount  to  be  correct,  and  that  on 
that  day  there  was  a  definite  acceptance 
by  the  contractor  of  the  adjustment; 
that  on  September  11,  1912,  a  check  for 
the  above-mentioned  sum  was  made  out 
by  the  disbursing  clerk  of  the  Department, 
payable  to  the  order  of  the  contractor,  who 
thereafter  collected  it;  that  upon  the  re- 
quest of  the  relator  (the  Faith  Granite 
Ck)mpany)  the  Secretary  of  the  Treasury, 
on  January  16,  1913,  furnished  to  it  a  certi- 
fied copy  of  the  contract  and  bond,  and 
that  on  the  6th  day  of  March,  1913,  .  .  . 
the  present  action  was  instituted  by  the 
filing.  .  .  .  and  by  service  of  summons 
and  complaint  on  defendant  Surety  Com- 
pany." It  also  appeared  that  no  action  had 
been  instituted  by  the  United  States  upon 

^  the  bond  within  the  six  months  allowed  by 

H  the  statute. 

•  'The  district  court  gave  Judgment  for 
amounts  found  to  be  due  to  those  for  whose 
benefit  the  action  was  brought,  and  to  cer- 
tain interveners,  and  this  judgment  was  af- 
firmed by  the  circuit  court  of  appeals,  131 
C.  C.  A.  476,  215  Fed.  334.  The  conten- 
tions  presented  are:  (1)  That  the  action 
was  instituted  prematurely;  (2)  that  the 
amendment  of  the  complaint  was  improper- 
ly allowed;  (3)  that  there  was  no  right  of 
action  at  law;  and  (4)  that  the  court  erred 
in  giving  judgment  for  the  Carolina  Elec- 
trical Company,  one  of  the  subcontractors. 
1.  The  statute  provides:  "If  no  suit 
should  be  brought  by  the  United  States  I 
within  six  months  from  the  completion  and 


final  settlement  of  said  contract,  then  the 
person  or  persons  supplying  the  contractor 
with  labor  and  materials  shall,  upon  appli- 
cation therefor^  and  furnishing  affidavit 
.  •  .  be  furnished  with  a  certified  copy 
of  said  contract  and  bond,  upon  which  he  or 
they  shall  have  a  right  of  action,  and  shall 
be,  and  are  hereby,  authorized  to  bring  suit 
in  the  name  of  the  United  States  .  .  . 
against  said  contractor  and  his  sureties,  and 
to  prosecute  the  same  to  final  judgment  and 
execution;  Provided,  That  ...  it  shall 
not  be  commenced  imtil  after  the  complete 
performance  of  said  contract  and  final 
settlement  thereof,  and  shall  be  commenced 
within  one  year  after  the  performance  and 
final  settlement  of  said  contract,  and  not 
later."  In  United  States  ex  rel.  Texas  Port- 
land Cement  Co.  v.  McCord,  l  233  U.  S.  157, 
58  L.  ed.  893,  34  Sup.  Ct.  Rep.  550,  we  said 
that  this  act  created  a  new  right  of  action 
upon  terms  named;  and  hence  that  an 
action  brought  by  creditors  before  six 
months  had  expired  from  the  time  of  the 
"completion  and  final  settlement  of  the  con- 
tract" could  not  be  sustained.  In  the  pres- 
ent case,  the  plaintiff  in  error  insists  that 
there  was  no  final  settlement  within  the^g 
meaning  of  the  statute  prior  to  the  issue  of  jj 
the  check*  for  payment  to  the  contractor  on  • 
September  11,  1912,  and  that  in  this  view 
the  action  was  brought  too  soon. 

It  was  evidently  the  purpose  of  the  act  of 
1905  to  remedy  the  defect  in  the  act  of  1894 
by  assuring  to  the  United  States  adequate 
opportunity  to  enforce  its  demand  against 
the  contractor's  surety,  and  priority  with 
respect  to  such  demand.  Mankin  v.  United 
States,  215  U.  S.  533,  538,  54  L.  ed.  316, 
317,  30  Sup.  Ct.  Rep.  174;  United  States  ex 
rel.  Brown-Ketcham  Iron  Works  v.  Robin- 
son, 130  0.  0.  A.  432,  214  Fed.  38,  39,  40. 
Accordingly  it  was  provided  that  if  the 
United  States  sued  upon  the  bond,  the  de- 
scribed creditors  should  be  allowed  to  inter- 
vene, and  be  made  parties  to  the  action,  but 
subject  "to  the  priority  of  the  claim  and 
judgment  of  the  United  States."  And  it 
was  only  in  ease  the  United  States  did  not 
sue  within  the  specified  period  that  the 
creditors  could  bring  their  action.  With 
this  object  in  view, — ^to  protect  the  priority 
of  the  United  States,  and  at  the  same  time 
to  give  a  remedy  to  materialmen  and  labor- 
ers on  the  contractor's  bond  and  a  reason- 
able time  to  prosecute  it  (United  States 
use  of  Alexander  Bryant  Co.  v.  New  York 
Steam  Fitting  Co.  235  U.  S.  327,  337,  59  L. 
ed.  253,  257,  35  Sup.  Ct.  Rep.  108),— it  was 
natural  that  the  time  allowed  exelosively 
for  action  by  the  government  should  b^gia 


iThe  sUtute  is  set  forth  in  full  In  the 
margin  of  the  opinion  in  the  case  cited. 
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to  run  when  the  contract  had  been  com- 
pleted, and  the  government,  in  its  final 
adjustment  and  settlement  according  to 
established  administrative  methods,  had  de- 
termined what  amount,  if  any,  was  due.  Then 
the  government  would  have  ascertained  the 
amount  of  its  claim,  if  it  had  one,  and  could 
bring  suit  if  it  desired.  As  such  determina- 
tions are  regularly  made  in  the  course  of 
administration,  nothing  would  seem  to  be 
gained  by  postponing  the  date,  from  which 
to  reckon  the  six  months,  to  the  time  of  pay- 
ment. Indeed,  if  an  amount  were  found  to 
be  due  from  the  contractor,  and  he  was  in- 
solvent, there  might  be  no  payment,  and.  If 
payment  were  essential,  there  would  be  no 
date  from  which  the  time  for  the  bringing 
^  of  the  creditors'  action  could  be  computed. 
g  The  pivotal  words  are  not  "final  pay- 
•  ment,"  but  "final •settlement,"  and  in  view 
of  the  significance  of  the  latter  term  in 
administrative  practice,  it  is  hardly  likely 
that  it  would  have  been  used  had  it  been 
intended  to  denote  payment.  See  United 
States  V.  Illinois  Surety  Co.  195  Fed.  306, 
309;  United  States  use  of  Chief  All  Over  v. 
Bailey,  207  Fed.  782,  784;  United  States  ex 
rel.  Brown-Ketcham  Iron  Works  v.  Robin- 
son (C.  C.  A.  2d  C.)  supra;  United  States 
use  of  Starrett-Fields  Co.  v.  Massachusetts 
Bonding  &  Ins.  Co.  215  Fed.  241,  244; 
United  States  use  of  John  Davis  Co.  v. 
Illinois  Surety  Co.  (C.  0.  A.  7th  C.)  226 
Fed.  663,  662.  The  word  "settlement,"  in 
connection  with  public  transactions  and  ac- 
counts, has  been  used  from  the  beginning  to 
describe  administrative  determination  of  the 
amount  due.  By  the  act  of  September  2, 
1789,  chap.  12  (1  Stat,  at  L.  65,  Comp.  Stat. 
1913,  §  235),  establishing  the  Treasury  De- 
partment, the  Comptroller  was  charged  with 
the  duty  of  examining  "all  accounts  aettled 
by  the  auditor."  (§3.)  And  it  was  made 
the  duty  of  the  auditor  to  receive  "all  pub- 
lic accounts  and  after  examination  to  certi- 
fy the  balance,"  subject  to  the  provision 
that  any  person  whose  account  should 
be  so  audited  might  appeal  to  the 
Comptroller  "against  such  settlement." 
The  act  of  March  3,  1809,  chap.  28, 
§  2  (2  Stat,  at  L.  536,  Comp.  Stat. 
1913,  §  406),  gave  authority  to  the 
Comptroller  to  direct  the  auditor  forthwith 
'^  wudit  and  settle  any  particular  ac- 
count" which  he  was  authorized  to  audit 
and  settle,  and  "to  report  such  settlements^ 
for  his  revision  and  final  decision.  (See 
Rev.  Stat.  S  271.)  By  the  act  of  March  3, 
1817,  chap.  45,  §  2)  8  Stat,  at  L.  366,  Comp. 
Stat.  1913,  S  368),  it  was  provided  that  "all 
claims  and  demands  whatever,  by  the  Unit- 
ed States  or  against  them,  and  all  accounts 
whatever,  in  which  the  United  States  are 
concerned,  dther  aa  debtors  or  aa  creditors. 


shall  be  settled  and  adjusted  in  the  Treas- 
ury Department."  This  provision  was  car- 
ried into  §  236  of  the  Revised  Statutes 
(Comp.  Stat.  1913,  §  368).  The  words 
"settled  and  adjusted"  were  taken  to  mean 
the  determination  in  the  Treasury  Departs 
ment  for  administrative  purposes  of  the  q 
state  of  the  account  and  the  amount  due.  g 
See  2  Ops.  Atty.  Gen.  618,  625,  629,  630.  •  Re-  • 
f erring  to  this  provision,  it  was  said  by  Mr. 
Chief  Justice  Waite,  in  delivering  the  opin- 
ion of  the  court  in  Cooke  v.  United  States,  91 
U.  S.  389,  399,  23L.  ed.  237,  243:  "Thus  it 
is  seen  that  all  claims  against  the  United 
States  are  to  be  settled  and  adjusted  'in  the 
Treasury  Department;'  and  that  is  located 
'at  the  seat  of  government.'  The  assistant- 
treasurer  in  New  York  is  a  custodian  of  the 
public  money,  which  he  may  pay  out  or 
transfer  upon  the  order  of  the  proper  de- 
partment or  officer;  but  he  has  no  authority 
to  settle  and  adjust,  tftat  is  to  say,  to  de> 
termine  upon  the  validity  of,  any  claim 
against  the  government.  He  can  pay  only 
after  the  adjustment  has  been  made  'in  the 
Treasury  Department,'  and  then  upon  drafts 
drawn  for  that  purpose  by  the  treasurer.** 
Again,  the  act  of  July  31,  1894,  chap.  174 
(28  Stat,  at  L.  162,  206-208,  Comp.  Stat. 
1913,  §§  67,  426),  relating  to  the  examinsr 
tion  of  accounts  by  auditors,  and  revisions 
of  accounts,  etc.,  provides,  in  §  8,  that  "the 
balances  which  may  from  time  to  time  be 
certified  by  the  auditors  to  the  Division  of 
Bookkeeping  and  Warrants  or  to  the  Post- 
master (General  upon  the  settlements  of  pub- 
lic accounts  shall  be  final  and  conclusive 
upon  the  executive  branch  of  the  govern- 
ment," except  that  any  person  whose  ac- 
counts may  have  been  "settled,**  the  head  of 
the  executive  department,  etc.,  to  which  the 
account  pertains,  or  the  Comptroller  of  the 
Treasury,  may,  within  a  year,  obtain  a  re- 
vision in  the  manner  stated ;  also  that  "any 
person  accepting  payment  under  a  settU' 
ment  by  an  auditor  shall  be  thereby  pre- 
cluded from  obtaining  a  revision  of  such 
settlement  as  to  any  items  from  which  pay- 
ment is  accepted;"  and,  further,  that  "when 
suspended  items  are  finally  settled  a  revi- 
sion may  be  had  as  in  the  case  of  the  origi- 
nal settlement."  By  the  act  of  May  28, 
1896,  chap.  252,  §  4  (29  Stat,  at  L.  140, 
179,  C?omp.  Stat.  1913,  §  390),  the  Secretary 
of  the  Treasury  was  directed  to  make  report 
annually  to  Congress  of  such  officers  as  were 
foimd  "upon  final  settlement  of  their  ae-^ 
counts"  to  have  been  indebted  to  the  govern-  ^ 
ment^^and  to  have  failed  to  pay  the  amount  * 
of  their  indebtedness  into  the  Treasury. 

We  should  not  say,  of  course,  that  In- 
stances may  not  be  found  in  which  tlis 
word  "settlement"  has  been  nsed  in  ads 
of  Congress  in  other  senses,  or  in  the  i 
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of  "payment."  But  it  is  apparent  that  the 
word  "settlement"  in  connection  with  pub- 
lic contracts  and  accounts,  which  are  the 
subject  of  prescribed  scrutiny  for  the  pur- 
pose of  ascertaining  the  rights  and  obliga- 
tions of  the  United  States,  has  a  well-de- 
fined meaning  as  denoting  the  appropriate 
administrative  determination  with  respect 
to  the  amount  due.  We  think  that  the 
words  "final  settlement"  in  the  act  of  1905 
had  reference  to  the  time  of  this  determi- 
nation when,  so  far  as  the  government  was 
eoncemed,  the  amount  which  it  was  finally 
bound  to  pay  or  entitled  to  receive  was  fixed 
administratively  by  the  proper  authority. 
It  is  manifestly  of  the  utmost  importance 
that  there  should  be  no  uncertainly  in  the 
time  from  which  the  six  months'  period 
rims.  The  time  of  the  final  administrative 
determination  of  the  amount  due  is  a  defi- 
nite time,  fixed  by  public  record  and  readily 
ascertained.  As  an  administrative  matter, 
it  docs  not  depend  upon  the  consent  or 
agreement  of  the  other  party  to  the  con- 
tract or  account.  The  authority  to  make 
it  may  not  be  suspended,  or  held  in  abey- 
ance, by  refusal  to  agree.  Whether  the 
amount  so  fixed  is  due,  in  law  and  fact,  un- 
doubtedly remains  a  question  to  be  adjudi- 
cated, if  properly  raised  in  judicial  pro- 
ceedings, but  this  does  not  afl'ect  the 
running  of  the  time  for  bringing  action  un- 
der the  statutory  provision. 

In  the  present  case,  the  construction  of 
the  building  was  in  charge  of  the  Secretary 
of  the  Treasury  and  under  the  general 
supervision  of  the  supervising  architect. 
The  Secretary  of  the  Treasury  was  author- 
ized  to  remit  the  whole  or  any  part  of  the 
a  stipulated  liquidated  damages  as  in  his  dis- 
•  cretion  might  be  just  and  equitable.  *  32 
Stat,  at  L.  326,  chap.  1036,  Comp.  Stai 
1913,  §  6922.  On  August  21,  1012,  the  su- 
pervising architect  having  received  the  cer- 
tificate of  the  chief  of  the  technical  division 
of  the  office  that  all  work  embraced  in  the 
contract  had  been  satisfactorily  completed, 
made  his  statement  of  the  amount  finally 
due,  recommending  that  only  the  actual 
damage  (as  stated)  be  charged  against  the 
contractor,  and  that  the  proper  voucher 
should  be  issued  in  favor  of  the  contractor 
for  the  balance,  to  wit,  $3,999.01.  And,  on 
the  same  date,  this  recommendation  was 
approved  and  actual  damages  charged  ac- 
cordingly by  direction  of  the  Secretary  of 
the  Treasury.  This,  in  our  judgment,  was 
the  "final  settlement"  of  the  contract  with- 
in the  meaning  of  the  act.  We  understand 
that  the  administrative  construction  of  the 
act  has  been  to  the  same  efiect.  The  regu- 
lation of  the  Treasury  Department,  as  it 
appears  from  its  circular  issued  for  the 
information  of  persons  interested  in  claims 


for  material  and  labor  supplied  in  the  prose- 
cution of  work  on  buildings  under  the  con- 
trol of  that  Department  (Dept.  Circ.  No. 
45,  Sept.  12,  1912),  is  as  follows:  "The 
Department  treats  as  the  date  of  final  set- 
tlement mentioned  in  said  acts"  (referring 
to  the  Acts  of  1894  and  1905,  supra),  "the 
date  on  which  the  Department  approves  the 
basis  of  settlement  under  such  contract 
recommended  by  the  supervising  architects 
and  orders  payment  accordingly." 

We   conclude   that   the   action   was   not 
brought  prematurely. 

2.  With  respect  to  the  amendment  of  the 
complaint,  it  is  apparent  that,  as  there  waa 
an  existing  right  of  action  under  the  stat- 
ute at  the  time  the  suit  was  brought,  the 
case  was  not  within  the  decision  in  United 
States  ex  rel.  Texas  Portland  Cement  Co.  v. 
McCord,  233  U.  S.  157,  58  L.  ed.  893,  34 
Sup.  Ct.  Rep.  550.  No  new  or  different 
cause  of  action  was  alleged  in  the  amended 
complaint.  The  court  merely  permitted  the 
defective  statement  of  the  existing  riglit  to  ^ 
be  corrected  by  the  addition  of  appropriate  » 
allegation8,*and  in  this  there  was  no  error.  • 
Rev.  Stat.  §  954,  Comp.  Stat.  1913,  §  1691; 
Missouri,  K.  &  T.  R.  Co.  v.  Wulf,  226  U. 
S.  670,  576,  67  L.  ed.  355,  363,  33  Sup.  Ct. 
Rep.  135,  Ann.  Cas.  1914B,  134. 

3.  It  is  contended  that  the  right  given 
by  the  statute  to  the  described  creditors  is 
of  an  equitable  nature,  and  that  the  court 
erred  in  permitting  recovery  at  law.  The 
objection  in  the  present  case  is  merely  tech- 
nical, as  the  parties  stipulated  to  waive 
trial  by  jury,  and  the  case  was  heard  and 
decided  by  the  district  judge  upon  facts 
about  which  there  is  no  dispute.  The  ques- 
tion has  not  been  raised  heretofore  in  thia 
court,  but  it  has  been  assumed  in  many 
cases  that  the  action  to  be  brought  under 
the  statute  upon  the  contractor's  bond, 
whether  the  action  were  instituted  by  the 
United  States  (United  States  v.  Congress 
Constr.  Co.  222  U.  S.  199,  56  L.  ed.  163, 
32  Sup.  Ct.  Rep.  44),  or  by  creditors  in  the 
name  of  the  United  States,  was  an  action 
at  law.  United  States  Fidelity  &  G.  Co.  ▼. 
United  States,  209  U.  S.  306,  52  L.  ed. 
804,  28  Sup.  Ct.  Rep.  537;  Mankin  v.  Unit- 
ed States,  215  U.  S.  533,  54  L.  ed.  315,  30 
Sup.  Ct.  Rep.  174;  Title  Guaranty  &  T.  (5o. 
V.  Crane  Co.  219  U.  S.  24,  35,  55  L.  ed.  72,. 
77,  31  Sup.  Ct.  Rep.  140;  United  States  ex 
rel.  Alexander  Bryant  Co.  v.  New  York 
Steam  Fitting  Co.  235  U.  S.  327,  59  L.  ed. 
253,  35  Sup.  Ct.  Rep.  108.  In  Title  Guar- 
anty &  T.  Co.  V.  Crane  Co.  219  U.  S.  24,  35,^ 
55  L.  ed.  72,  77,  31  Sup.  Ct.  Rep.  140,  a. 
question  arose  as  to  the  propriety  of  allow- 
ing a  docket  fee  to  each  claimant.  Section 
824  of  the  Revised  Statutes  (Comp.  Stat. 
1913,  §  1378),  provides  for  a  docket  fee  of 
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$10  ''in  cases  at  law,  when  judgment  k 
rendered  without  a  jury."  The  court  said: 
"The  allowance  of  a  docket  fee  of  $10  to 
each  claimant  appears  to  us  to  be  correct. 
Rev.  Stat.  §  824.  The  claims  are  seTcral 
and  represent  distinct  causes  of  action  in 
different  parties,  although  consolidated  in 
a  single  suit."  In  the  circuit  and  district 
courts  and  in  the  circuit  courts  of  appeals, 
while  it  seems  that  objection  has  rarely 
been  made,  there  has  been  almost  complete 
uniformity  in  treating  the  creditors'  action 
under  the  act  of  1905  as  one  at  law.  See 
United  States  use  of  Watson-Flagg  En- 
gineering Co.  V.  Winkler,  162  Fed.  397; 
Stitzer  v.  United  States  (C.  C.  A.  3d  C.) 
105  C.  C.  A.  51,  182  Fed.  513;  United 
States  use  of  Gibson  Lumber  Co.  v.  Boom- 
er (C.  C.  A.  8th  C.)   106  C.  C.  A.  164,  183 

^  Fed.  726;   United  States  ex  rel.  James  B. 

g  Clow  &  Sons  V.  Illinois  Surety  Co.  195  Fed. 

*  306;  Baker  Contr.  Co.  v.*United  States  (C. 
C.  A.  4th  C.)  122  C.  C.  A.  660,  204  Fed. 
390;  Eberhart  v.  United  States  (CCA. 
8th  C.)  123  CCA.  180,  204  Fed.  884;  Unit- 
ed States  use  of  Chief  All  Over  v.  Bailey,  207 
Fed.  783;  Vermont  Marble  Co.  v.  National 
Surety  Co.  (C  C  A  3d  C)  130  C  C  A.  65, 
213  Fed.  420;  United  States  ex  rel.  Brown- 
Ketcham  Iron  Works  v.  Robinson  (C  C  A. 
2d  C.)  130  C  C  A.  432,  214  Fed.  38;  Unit- 
ed States  use  of  Starrett-Fields  Co.  v.  Mas- 
sachusetts Bonding  &  T.  Co.  215  Fed.  241; 
United  States  use  of  Fowden  v.  Emery,  225 
Fed.  287;  United  States  use  of  John  Davis 
Co.  V.  Illinois  Surety  Co.  (C  C  A.  7th  C) 
226  Fed.  653.  It  was  expressly  held  to  be 
an  action  at  law  in  United  States  ex  rel. 
Proctor  Mfg.  Co.  v.  Stannard  (D.  C  N.  D. 
N.  Y.^  207  Fed.  198,  202.  The  contrary 
conclusion  was  reached  in  United  States 
use  of  Brading-Marshal  Lumber  Co.  v. 
Wells  (D.  C  E.  D.  Tenn.),  203  Fed.  146, 
147;  Illinois  Suretv  Co.  v.  United  States 
(C  C  A.  2d.  C)  ']29  C  C  A.  584,  212 
Fed.  136,  139,  and  United  States  use  of 
Pittsburg  Planing  Mill  Co.  v.  Scheurman 
(D.  C  Idaho)  218  Fed.  915,  919.  The 
point  was  raised  on  rehearing  in  United 
States  use  of  John  Davis  Co.  v.  Illinois 
Surety  Co.  (C  C  A.  7th  C)  226  Fed.  pp. 
663,  664,  but,  as  it  came  too  late,  it  was 
not  decided. 

The  statute  provides  that  the  bond  shall 
have  "the  additional  obligation  that  such 
contractor  or  contractors  shall  promptly 
make  payments  to  all  persons  supplying  him 
or  them  with  labor  and  materials  in  the 
prosecution  of  the  work  provided  for  in  such 
contract."  In  this  respect,  the  provision 
is  substantially  the  same  as  that  contained 
in  the  act  of  1894,  and  the  obligation  in 
favor  of  the  materialmen  and  laborers  has 
been  held  to  be  a  distinct  obligation.    Unit- 


ed States  Fidelity  &  O.  Co.  t.  Golden 
Pressed  Brick  &  Fire  Co.  (United  States 
Fidelity  &  G.  Co.  v.  United  States)  191  U. 
S.  416,  423,  425,  48  L.  ed.  242,  245,  246,  24 
Sup.  Ct.  Rep.  142;  United  States  use  of 
Hill  V.  American  Surety  Co.  200  U.  S.  197, 
201,  202,  50  L.  ed.  437,  439,  440,  26  Sup. 
Ct.  Rep.  168.  It  is  an  obligation  for  the 
payment  of  money  to  the  persons  described, 
which  they  are  entitled  to  enforce.  The 
nature  of  the  obligation  is  not  changed 
by  the  fact  that  there  is  to  be  but  one  ac- 
tion. If  the  United  States  brings  the  ac- 
tion, the  persons  described  are  entitled  to  be 
made  parties,  and  "to  have  their  rights  and 
claims  adjudicated  in  such  action,  and  judg-  g 
ment  rendered  *  thereon."  If  the  United  • 
States  does  not  sue  within  tlie  time  speci- 
fied, they  may  bring  action  on  the  bond  in 
the  name  of  the  United  States,  and  "prose- 
cute the  same  to  final  judgment  and  execu- 
tion." Any  creditor  who  duly  presents  his 
claim  in  such  an  action  becomes  a  party 
thereto  with  a  distinct  cause  of  action. 
Title  Guaranty  &  T.  Co.  y.  Crane  Co.  219 
U.  S.  24,  35,  55  L.  ed.  72,  77,  31  Sup.  Ct. 
Rep.  140.  The  obligation  of  the  surety  thus 
enforced  in  a  single  action  is  &  legal  obli- 
gation to  the  United  States  for  the  use  and 
benefit  of  the  several  claimants.  We  do  not 
regard  the  requirements  that  "the  claim 
and  judgment  of  the  United  States"  shall 
have  priority,  and  that  the  aggregate  re- 
covery shall  not  exceed  the  penalty  on  the 
bond,  as  insuperable  obstacles  to  proceed- 
ing at  law.  It  is  the  case  of  an  undertaking 
for  the  payment  of  many  claims,  not  to 
exceed  the  specified  penalty.  If  the  total 
amount  due  exceeds  the  penalty  of  the  bond, 
it  is  provided  that  "judgment  shall  be  given 
to  each  creditor  pro  rata  of  the  amount  of 
the  recovery."  This,  however,  merely  re- 
quires an  arithmetical  calculation  after  the 
different  causes  of  action  have  been  passed 
upon,  and  the  amount  due  upon  each  de- 
termined. We  see  no  ground  upon  which 
the  conclusion  can  be  justified  that  the  li- 
ability of  the  surety  on  its  bond  is  to  be 
determined  in  equity.  The  contrary  has 
been  the  generally  accepted,  and  we  think, 
the  correct,  practice. 

It  should  be  added  that  a  different  situa- 
tion would  arise  if  the  surety,  availing 
itself  of  the  statutory  privilege,  should  pay 
into  court  the  full  amount  of  its  liability, 
to  wit,  the  penalty  on  the  bond,  for  distribu- 
tion. In  that  case  the  legal  obligation  of 
the  surety  would  be  discharged  by  the  ex- 
press terms  of  the  statute,  and  the  proceed- 
ing would  be  simply  for  the  distribution  of 
a  fund  in  court. 

4.  The  plaintiff  in  error  contends  that  the 
court  erred  in  giving  judgment  in  favor  of 
the    Carolina    Electrical    Company.      The 
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e  record  shows  that  among  those  named  as 
IJ  the  persons  instituting  the  action  was  the 

•  "Electrical*  Engineering  &  Contracting 
Company,  assignee  of  Joseph  B.  Cheshire, 
Jr.,  receiver  of  the  Carolina  Electrical  Com- 
pany." The  complaint  set  forth  that  the 
Carolina  Electrical  Company  (a  North  Caro- 
lina corporation)  had  furnished  to  the  con- 
tractor certain  material  and  lahor  for  which 
there  remained  unpaid  the  sum  of  $498.69; 
that  on  October  4,  1912,  Joseph  B.  Cheshire, 
Jr.,  was  appointed  receiver  of  that  compa- 
ny; and  that  on  March  1,  1913,  its  claim 
had  been  "assigned  and  transferred  for  val- 
ue" to  the  above-named  plaintiff  by  the  re- 
ceiver, and  that  the  plaintiff  was  the  sole 
owner  of  the  account,  and  had  succeeded  to 
all  the  rights  incident  thereto  which  had  be- 
longed to  the  Carolina  Electrical  Company. 
The  alleged  transfer  was  denied.  Evi- 
dence was  introduced  to  show  the  incorpora- 
tion, and  the  appointment  of  the  receiver. 
The  district  judge  found  that  the  or^er 
proved  was  insufficient  to  establish  the  au- 
thority of  the  receiver  to  assign  the  claim, 
but  held  that  the  proceeding  in  the  case  was 
a  sufficient  filing  of  the  claim  on  behalf  of 
the  Carolina  Electrical  Company.  Judg- 
ment was  awarded  in  favor  of  that  company, 
with  direction  that  it  should  be  paid  "only 
to  such  person  as  may  be  authorized  by  law 
to  receive  it  for  said  Carolina  Electrical 
Company,"  and  the  judgment  to  this  effect 
was  affirmed. 

In  this,  we  think,  the  court  erred.  The 
Carolina  Electrical  Company  was  not  one 
of  the  plaintiffs  and  there  was  no  interven- 
tion on  its  behalf.  The  trial  court  in  its 
findings  sets  forth  the  interventions  of  cer- 
tain other  parties,  and  states  that  no  more 
interventions  appear  to  have  been  filed  in 
the  cause.  It  is  true,  of  course,  that  the 
real  party  in  interest  who  is  entitled  to  en- 
force the  cause  of  action  may  be  substituted 
as  plaintiff.  See  McDonald  v.  Nebraska,  41 
C.  C.  A.  278,  101  Fed.  171,  178.  But  the 
present  case  is  not  one  of  misnomer,  or  of 
a  nominal  plaintiff  for  whom  the  real  party 
^  in  interest  is  substituted,  or  indeed  of  any 
S  proper  substitution.    The  plaintiff,  the  Elec- 

•  trical^Engineering  k  Contracting  Company, 
was  not  a  nominal  party,  nor  was  the  action 
in  any  sense  brought  for  the  benefit  of  the 
Carolina  Electrical  Company.  The  record 
shows  that  it  was  brought.,  so  far  as  this 
claim  is  concerned,  solely  for  the  benefit  of 
the  Electrical  Engineering  &  Contracting 
Company  upon  the  allegation  that  the  claim 
had  been  assigned  to  it  for  value,  and  that 
it  was  the  exclusive  and  beneficial  owner. 
According  to  the  record,  the  Carolina  Elec- 
trical Company  was  not  made  a  party  at 
any  stage  of  the  action  unless  this  was  ac- 
eomplished  by  the  decision  and  the  judg- 


ment. But  at  the  time  of  the  decision, 
November  10,  1913,  by  reason  of  the  express 
limitation  of  the  statute,  it  was  too  late 
for  that  company  to  intervene. 

The  judgment  is  modified  by  striking  out 
the  provision  in  favor  of  the  Carolina  Ele^ 
trical  Company,  and  as  thus  modified  Is 
affirmed. 

Judgment  affirmed* 


(240  U.  S.  192) 
UNITED  STATES,  Appt^ 

V. 

W.  J.  MORRISON,  Finley  Morrison,  and 
the  Sligh  Furniture  Company. 

Public  Ijands  ^=>51  —  School  Grant  — 
When  Title  Passes— Nbcbssitt  of  Sub- 

VBY. 

1.  Title  did  not  pass  to  the  state  of 
Oregon  under  the  provision  of  the  Oregon 
enabling  act  of  February  14,  1869  (11  Stat, 
at  L.  383,  chap.  33,  Comp.  Stat.  1913,  §  6799 
(42) ),  §  4,  that  sections  16  and  36  in  each 
township,  or  equivalent  lands  if  such  sec- 
tions have  been  sold  or  otherwise  disposed 
of,  "shall  be  granted"  to  said  state  for  the 
use  of  the  schools,  until  the  school  sections 
were  defined  by  a  completed  survey,  and 
until  that  time  Congress  was  at  liberty  to 
dispose  of  the  land,  its  obligation  in  that 
event  being  properly  to  compensate  the 
state  for  whatever  deficiencies  resulted. 

[Ed.  Note.— For  otber  cases,  see  Public  LaadiL 
Cent.  Dig.  S§  138.  146 ;    Dec.  Dig.  <8=5>51.] 

Public  Lands  ^=>51— School  Gbant  — 
Control  of  CoNOBEsa 

2.  No  limitation  upon  the  authority  of 
Congress  to  dispose  of  public  lands  before 
title  thereto  passed  to  the  state,  under  the 
Oregon  enabling  act  of  February  14,  1859 
(11  Stat,  at  L.  383,  chap.  33,  Comp.  Stat. 
1913,  §  6799  (42)),  §  4,  upon  a  completed 
survey,  was  imposed  by  U.  S.  Rev.  Stat. 
§§  2275,  2276,  Comp.  Stat.  1913,  §§  4860, 
4861,  as  amended  by  the  act  of  February 
28,  1891  (26  Stat,  at  L.  796,  ehap.  384, 
Comp.  Stat.  1913,  §§  4860,  4861),  protecting 
settlements  when  made  "before  tne  survey 
of  the  lands  in  the  field." 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §{  138.  146 ;    Dec.  Dig.  ^=:»51.] 

Public  Lands  ^=»51  —  School  Grant  -^ 
When  Subvbt  is  Coicplbtb. 

3.  The  survey  of  the  lands  embraced  in 
the  school  grant  made  by  the  Oregon  en- 
abling act  of  February  14,  1859  (11  Stat, 
at  L.  383,  chap.  33,  Comp.  Stat.  1913,  §  6799 
(42) ),  §  4,  did  not  become  a  completed  ad* 
ministrative  act  so  as  to  prevent  Congress 
from  otherwise  disposing  of  such  lands,  un* 
til  such  survey  was  finally  accepted  bv  ths 
Commissioner  of  the  General  Land  Ofiioe, 
although  such  survey,  after  prolonged  ex- 
amination, was  finally  approved  by  him 
without  modification. 

[Bd.  Note.~For  other  cases,  see  Publlo  Lands, 
Cent  Dig.  S8  138.  146;   Dec.  Dig.  <8=:»61.] 

Public  Lands  ^s»51— Subvbt— Ofiioial 
Appboval. 

4.  The  descriptions  by  townships  of 
lands  withdrawn  by  the  Secretary  of  the 
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Interior  for  forestry  purposes,  and  the  ref- 
erence in  the  official  correspondence  in  con- 
nection with  such  withdrawal  to  a  diagram 
showing  townships  and  sections^  does  not 
constitute  an  official  approval  of  the  survey 
of  such  lands. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent.  Dig.  S9  138.  146 ;    Dec.  Dig.  «=»51.] 

Public  Lairds  ^=>51— Fobkst  Resebvs— 

Excepted  Lands. 

6.  The  exception  in  the  President's 
proclamation  of  January  25,  1907  (34  Stat, 
at  L.  3270),  enlarging  the  Cascade  Forest 
Reserve,  "of  all  lands  which  at  this  date 
are  embraced  within  any  withdrawal  or 
reservation  for  any  use  or  purpose  to  which 
this  reservation  for  forest  uses  is  incon- 
sistent," referred  to  withdrawals  or  reserva- 
tion by  the  government  Itself  for  other  and 
inconsistent  uses,  and  was  made  with  a  view 
to  avoiding  confusion  in  governmental  ac- 
tion, not  to  let  in  subsequently  accruing 
claims  of  title  under  school  grants,  as  to 
which  Congress  had  indicated  its  purpose 
to  make  compensation  for  deficiencies  when 
lands  which  otherwise  would  have  passed 
to  the  state  thereunder  had  been  duly  taken 
for  reservations. 

[Ed.  Note.~For  other  cases,  see  Public  Lands, 
Cent  Dig.  8§  138.  146 ;    Dec.  Dig.  ^=»51.J 

Woods  and  Fobests  ^s»8  —  Fobbst  Be- 

8EBVE— UnSUBVEYED    LaNDS. 

6.  Unaurveyed  lands  might  be  reserved 
by  the  President  in  the  exercise  of  his  au- 
thority under  the  acts  of  March  3,  1891 
(26  Stat,  at  L.  1103,  chap.  661,  Comp.  Stat. 
1913,  §  6121),  §  24,  and  June  4,  1897  (30 
Stat,  at  L.  36,  chap.  2),  to  establish  forest 
reservations  on  the  public  d(»nain. 

[Ed.  Note.— For  other  cases,  see  Woods  and 
Forests.  Deo.  Dig.  ^=:»8.] 

[No.  138.] 

Argued  December  16,  1915.     Decided  Feb- 
ruary 21,  1916. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  reversed,  with  di- 
rections to  dismiss  the  bill,  a  decree  of  the 
District  Court  for  the  District  of  Oregon 
in  favor  of  the  United  States  in  a  suit  by 
it  to  quiet  title.  Reversed,  and  decree  of 
District  Court  affirmed. 

See  same  case  below,  128  C.  C.  A.  485,  212 
Fed.  29. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Knaebel, 
Attorney  General  Gregory,  and  Messrs.  An- 
drieus  A.  Jones  and  S.  W.  Williams  for  ap- 
pellant. 

Mr.  Richard  Sleight  for  appellees  W.  J. 
and  Finley  Morrison. 

Messrs.  Mark  Norrls  and  Oscar  E.  Waer 
9  for  appellee,  Sligh  Furniture  0)mpany. 
a 

*    *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 
The  United  States  brought  this  suit  to 


quiet  title  to  lands  in  section  16,  township 
3  south,  range  6  east,  Willamette  Meridian,. 
Or^on.  By  the  act  of  February  14,  1859, 
chap.  33  (11  Stat,  at  L.  383,  Comp.  Stat. 
1913,  §  6799  (42)),  for  the  admission  of 
Oregon  into  the  Union,  it  was  provided 
(§4): 

"That  the  following  propositions  be,  and 
the  same  are  hereby,  offered  to  the  said 
people  of  Oregon  for  their  free  acceptance 
or  rejection,  which,  if  accepted,  shall  be  ob- 
ligatory on  the  United  States  and  upon  the 
said  state  of  Oregon,  to  wit:  First,  That 
sections  numbered  sixteen  and  thirty-six  in 
every  township  of  public  lands  in  said  state,, 
and  where  either  of  said  sections,  or  any 
part  thereof,  has  been  sold  or  otherwise  been 
disposed  of,  other  lands  equivalent  thereto, 
and  as  contiguous  as  may  be,  shall  be  grant- 
ed to  said  state  for  the  use  of  schools. 
.  .  .  Provided,  however.  That  in  case  any 
of  the  lands  herein  granted  to  the  state  of 
Oregon  have  heretofore  been  confirmed  to 
the  territory  of  Oregon  for  the  purposes 
specified  in  this  act,  the  amount  so  con- 
firmed shall  be  deducted  from  the  quantity 
specified  in  this  act.'' 

The  propositions  of  the  enabling  act  were 
accepted  by  the  legislative  assembly  of  the 
state  of  Oregon  on  June  3,  1859.  1  Lord's 
Oregon  Laws,  pp.  28,  29. 

There  was  a  stipulation  of  facts,  in  sub- 
stance, as  follows: 

Prior  to  May  27,  1902,  no  survey  of  any 
kind  had  been  made  by  the  United  States 
of  the  lands  in  question.  On  June  2,  1902, 
a  field  survey  was  made  under  the  direction 
of  the  United  States  surveyor  general  of 
Oregon.  This  officer  approved  the  survey  on 
June  2,  1903,  and  on  June  8,  1903,  trans- 
mitted copies  of  plat  of  survey  and  field 
notes  to  the  Commissioner  of  the  General 
Land  Office.  On  October  13,  1904,  the  Com-  ^ 
missioner  informed  the  surveyor  general  ^ 
that  the  deputy  had  failed  to  describ«*the  • 
kind  of  instrument  used  in  the  execution  of 
the  work,  or  to  record  any  polaris  or  solar 
observations  at  that  time,  and  that  a  sup- 
plemental report  would  be  necessary.  Ad- 
ditional field  notes  were  transmitted  to  the 
Commissioner  on  September  8,  1905.  The 
Commissioner  accepted  the  survey  on  Janu- 
ary 31,  1906.  In  view  of  reports  of  illegal 
settlement,  it  was  directed  that  no  entries 
should  be  allowed  until  further  permission, 
as  the  survey  was  accepted  "for  payment 
only."  The  plat  was  received  in  the  local 
land  office  on  February  7,  1906.  On  Novem* 
ber  16,  1907,  the  suspension  was  revoked, 
and  the  surveyor  general  of  Oregon  was  di- 
rected to  place  the  plat  on  file  in  the  local 
land  office,  and  it  was  filed  accordingly  in 
substantially  the  same  form  in  which  it  had 
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been  accepted  bj  the  sunreyor  general  ''with- 
out change  or  correction." 

On  December  16,  1905,  the  Secretary  of 
the  Interior  "temporarily  withdrew  for  for- 
estry purposes  from  all  forms  of  disposition 
whatsoever,  except  under  the  mineral  laws 
of  the  United  States,  all  the  vacant  and  un- 
appropriated public  lands"  within  described 
areas,  which  include  the  land  in  controversy. 
Notice  of  this  withdrawal  was  given  on 
December  19,  1905,  to  the  register  and  re- 
ceiver of  the  local  land  office.  In  taking 
this  action  the  Secretary  of  the  Interior 
and  the  Commissioner  described  the  lands 
"according  to  the  rectangular  system  of 
government  survey.**  On  January  25,  1907, 
the  President  issued  a  proclamation  enlarg- 
ing the  Cascade  Range  Forest  Reserve  so  as 
to  include  the  section  sixteen  in  question 
and  other  lands.  This  proclamation,  by  its 
terms,  excepted  "all  lands  which  at  this 
date  are  embraced  within  any  withdrawal 
or  reservation  for  any  use  or  purpose  to 
which  this  reservation  for  forest  uses  is  in- 
consistent." 34  Stat,  at  L.  3270. 
It  was  the  contention  of  the  government 
^  that,  by  reason  of  the  withdrawal  by  execu- 
^  tive  order  for  forestry  purposes  prior  to  the 
•  acceptance  of  the  survey  by  the*  Commis- 
sioner of  the  General  Land  Office,  the  title 
to  the  lands  did  not  pass  to  the  state  under 
the  school  grant.  The  appellees  claimed 
title  under  a  conveyance  from  the  state,  its 
certificates  of  sales  having  been  executed 
on  October  10,  1906,  and  its  deed  on  Janua- 
ry, 9,  1907.  Decree  in  favor  of  the  United 
States  (United  States  v.  Cowlishaw,  202 
Fed.  317)  was  reversed  by  the  circuit  court 
of  appeals  (Morrison  v.  United  States,  128 
C.  C.  A.  486,  212  Fed.  29),  and  the  govern- 
ment appeals  to  this  court. 

The  first  enactment  for  the  sale  of  public 
lands  in  the  western  territory  provided  for 
setting  apart  section  16  of  every  township 
for  the  maintenance  of  public  schools  (ordi- 
nance of  1785;  Cooper  v.  Roberts,  18  How. 
173,  177,  15  L.  ed.  338,  339) ;  and,  in  carry- 
ing out  this  policy,  grants  were  made  for 


common-school  purposes  to  each  of  the  pub- 
lic-land states  admitted  to  the  Union.  Be- 
tween the  years  1802  and  1846  the  grants 
were  of  every  section  16,1  and,  thereafter, 
of  sections  16  and  36.9  in  some  instances, 
additional  sections  have  been  granted.  In 
the  case  of  Oregon,  the  following  provision 
had  been  made  in  establishing  the  territori- 
al government  (act  of  August  14,  1848, 
chap.  177,  §  20,  9  Stat,  at  L.  323,  330)  : 

"That  when  the  lands  in  the  said  terri- 
tory shall  be  surveyed  under  the  direction 
of  the  government  of  the  United  States,  pre- 
paratory to  bringing  the  same  into  market,  ^ 
sections  numbered  sixteen  and  thirty-six  In  J 
each* township  in  said  territory  shall  be,* 
and  the  same  is  hereby,  reserved  for  the  pur- 
pose of  being  applied   to   schools  in  said 
territory,  and  in  the  states  and  territories 
hereafter  to  be  erected  out  of  the  same." 

In  1850,  Congress  created  the  office  of 
surveyor  general  of  the  public  lands  in  Ore 
gon,  and  provided  for  survey  and  for  dona- 
tions to  settlers  (act  of  September  27,  1850, 
chap.  76,  9  Stat,  at  L.  496),  and  this  act 
provided  (f  9) :  "That  no  claim  to  a  dona- 
tion right  .  •  .  upon  sections  sixteen  or 
thirty-six,  shall  be  valid  or  allowed,  if  the 
residence  and  cultivation  upon  which  the 
same  is  founded  shall  have  commenced  after 
the  survey  of  the  same."  By  the  act  of 
February  19,  1851,  chap.  10  (9  Stat,  at  L. 
568),  Gongrress  authorized  the  legislative 
assemblies  of  the  territories  of  Oregon  and 
Minnesota  "to  make  such  laws  and  needful 
regulations  as  they  shall  deem  most  expe- 
dient to  protect  from  injury  and  waste  seo- 
tions  numbered  sixteen  and  thirty-six  .  .  . 
reserved  in  each  township  for  the  support 
of  schools  therein."  In  1853  (act  of  Janu- 
ary 7,  1853,  chap.  6,  10  Stat,  at  L.  150)  the 
l^slative  assembly  of  Oregon  was  author- 
ized "in  all  cases  where  the  sixteen  or  thir- 
ty-six sections,  or  any  part  thereof,  shall  be 
taken  and  occupied  under  the  law  making 
donations  of  land  to  actual  settlers"  to  se- 
lect, "in  lieu  thereof,  an  equal  quantity  of 
any  unoccupied  land  in  sections,  or  fraction- 


lOhio  (2  Stat  at  L.  175,  chap.  40); 
Louisiana  (2  Stat,  at  L.  394,  chap.  39,  5 
Stat,  at  L.  600,  chap.  33) ;  Indiana  (3  Stat, 
at  L.  290,  chap.  57);  Mississippi  (2  Stat, 
at  L.  234,  chap.  27,  10  Stat,  at  L.  6,  chap. 
35) ;  Illinois  (3  Stat,  at  L.  430,  chap.  67) ; 
Alabama  (3  Stet.  at  L.  491,  chap.  47); 
Missouri  (3  Stat,  at  L.  547,  chap.  22,  Comp. 
Stat.  1913,  §  6799  (42));  Arkansas  (5 
Stat,  at  L.  58,  chap.  120) ;  Michigan  (5 
Stat,  at  L.  59,  chap.  121) ;  Florida  (5  Stat. 
at  L.  788,  chap.  75,  Comp  Stat.  1913,  § 
6799(42) ) ;  Iowa  (5  Stat,  at  L.  789,  chap. 
76,  Comp.  Stat.  1913,  §  6799(42) ) ;  Wiscon- 
sin (9  Stat,  at  L.  58,  chap.  89,  Comp.  Stat. 
1913,  §  6799(42)). 

li  California    (10   Stat,   at  L.  246,  chap. 


145) ;  Minnesota  (11  Stat,  at  L.  167,  chap. 
60,  Comp.  Stat.  1913,  §  6799(42) ) ;  Oregon 
(11  Stat,  at  L.  383,  chap.  33) ;  Kansas  (12 
SUt.  at  L.  127,  chap.  20);  Nevada  (13 
Stat,  at  L.  32,  chap.  36,  Comp.  Stat.  1913, 
§  6799(42) ) ;  Nebraska  (13  Stat,  at  L.  49, 
chap.  59);  Colorado  (18  Stat,  at  L.  475, 
chap.  139);  North  Dakota,  South  Dakota, 
Montana,  and  Washington  (25  Stat,  at  L. 
679,  chap.  180) ;  Idaho  (26  Stat,  at  L.  215, 
chap.  656) ;  Wyoming  (26  Stat,  at  L.  222, 
chap.  664) ;  Utah  (28  Stat,  at  L.  109,  chap. 
138) ;  Oklahoma  (34  Stat,  at  L.  272,  chap. 
3335,  Comp.  Stat.  1913,  §  5245);  New 
Mexico  (36  Stat,  at  L.  561,  chap.  310) ; 
Arizona  (36  Stat,  at  L.  572,  chap.  310). 
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al  sections,  as  the  case  may  be/'  And  these 
provisions  were  followed  in  1859  by  the 
proposition  of  the  enabling  act  (supra)  ac- 
cepted by  the  state  of  Oregon  that  these 
sections  "in  every  township  of  public  lands" 
within  the  state,  and  "where  either  of  said 
sections,  or  any  part  thereof,  has  been  sold 
or  otherwise  been  disposed  of,  other  lands 
equivalent  thereto,  and  as  contiguous  as 
may  be,  shall  be  granted  to  said  state  for 
the  use  of  schools." 
o  Prior  to  survey,  the  designated  sections 
§  were  undefined  and  the  lands  were  uniden- 

*  ^ed.  It  is  insisted  by  the*appellees  that 
there  was  a  grant  in  prcesenti,  under  which 
the  state  acquired  a  vested  right  in  the 
lands,  subject  only  to  identification  which 
would  relate  back  to  the  date  of  the  grant, 
and  that  "any  sale  or  disposal"  subsequent 
to  that  date  "was  illegal  and  void."  It  will 
be  observed,  however,  that  the  language 
used  is  not  that  of  a  present  grant.  The 
expression  is  "shall  be  granted,"  and  these 
words  are  used  both  with  respect  to  the  de- 
seribed  sections  and  to  the  undefined  indem- 
nity lands  which  would  be  received  in  com- 
pensation for  losses.  In  the  latter  case, 
there  was  obviously  no  present  grant,  and 
none,  we  think,  was  intended  in  the  former. 
Attention  is  called  to  the  words  "herein 
granted"  in  the  proviso  of  the  enabling  act, 
but  this  is  a  mere  reference  to  what  pre- 
cedes, and  does  not  change,  or  purport  to 
change,  the  terms  of  the  donation.  It  must 
have  been  manifest  to  Ckmgress,  executing 
this  definite  policy  with  respect  to  the  vast 
area  of  the  public  lands,  that  not  improba- 
bly a  long  period  would  elapse  in  the  case  of 
numerous  townships  before  surveys  would  be 
completed.  Not  only  was  it  inevitable  that 
upon  survey  there  would  be  found  to  be  frac- 
tional townships  in  which  there  would  be 
either  no  section  sixteen,  or  thirty-six,  or 
only  a  portion  of  one  or  the  other,  but  in 
various  instances  there  might  be  prior 
claims,  or  actual  settlements,  or  it  might 
appear  before  surveys  were  had  that  there 
were  important  public  interests  which,  in 
the  judgment  of  Congress,  should  be  sub- 
served by  some  other  disposition  of  lands  of 
a  particular  character.  On  the  other  hand, 
it  wsB  not  important  to  the  state  that  it 
should  receive  specific  lands,  if  suitable  in- 
demnity were  given.  It  was  in  this  situa- 
tion that,  in  making  its  school  grants  to 
the  public-land  states,  Congress  provided 
that  the  described  sections,  or  equivalent 
lands  if  the  former  in  whole  or  in  part  had 

H^'been  sold  or  otherwise  been  disposed  of," 
§  should  be  granted.    Whether  or  not  pro- 

*  vision  had  already  been  made  for^fhe  sale  or 
disposition  of  public  lands  within  the  bor- 
ders of  the  state  at  the  time  of  its  admis- 
sion, the  language  of  the  school  grant  was 


substantially  the  same.  And  we  think  that 
its  import  is  clear.  The  designation  of  these 
sections  was  a  convenient  method  of  devot- 
ing a  fixed  proportion  of  public  lands  to 
school  uses;  but  Congress,  in  making  its 
compacts  with  the  states,  did  not  undertake 
to  warrant  that  the  designated  sections 
would  exist  in  every  township,  or  that,  if 
existing,  the  state  should  at  all  events  take 
title  to  the  particular  lands  found  to  be 
therein.  Congress  did  undertake,  however, 
that  these  sections  should  be  granted  un- 
less th^  had  been  sold  or  otherwise  dis- 
posed of;  that  is,  that  on  the  survey,  de- 
fining the  sections,  the  title  to  the  lands 
should  pass  to  the  state  provided  sale 
or  other  disposition  had  not  previously 
been  made;  and,  if  it  had  been  made,  that 
the  state  should  be  entitled  to  select  equiva- 
lent lands  for  the  described  purpose.  ^ 

By  the  act  of  May  20,  1826,  chap.  83  (4 
Stat,  at  L.  179,  Comp.  Stat.  1913,  §  4861), 
there  had  been  provision  made  for  compen- 
sation in  the  case  of  townships  and  fraction- 
al townships,  for  which  the  stated  ap- 
propriation for  school  purposes  had  not  been 
made.  In  1869,  a  further  act  was  passed 
(Feb.  26,  1859,  chap.  58,  11  Stat,  at  L.  385, 
Comp.  Stat.  1913,  §  4860),  to  the  effect  that 
where  settlement  with  a  view  to  pre-emption 
had  been  made  'before  the  survey  of  the 
lands  in  the  field"  on  sections  16  or  36,  these 
sections  should  "be  subject  to  the  pre-emp- 
tion claim  of  such  settler."  And  it  was 
added — "if  they,  or  either  of  them,  shall 
have  been  or  shall  be  reserved  or  pledged  for 
the  use  of  schools  or  colleges  in  the  state  or 
territory  in  which  the  lands  lie,  other  lands 
of  like  quantity  are  hereby  appropriated  in 
lieu  of  such  as  may  be  patented  by  pre- 
emptors;  and  other  lands  are  also  hereby  ap- 
propriated to  compensate  deficiencies  for 
school  purposes  where  said  sections  sixteen 
or  thirty-six  are  fractional  in  quantity,  or  o 
where  one  or  both  are  wanting  by^reason  of  • 
the  township  being  fractional,  or  from  any 
natural  cause  whatever."  These  lands  were 
to  be  selected  in  accordance  with  the  princi- 
ples of  adjustment  defined  in  the  act  of 
1826.  These  provisions  were  incorporated  in 
§§  2275  and  2276  of  the  Revised  Statutes. 
(Comp.  Stat.  1913,  §§  48G0,  4861 ) .  And  the 
latter  were  amended  by  the  act  of  Febru- 
ary 28,  1891,  chap.  384  (26  Stat,  at  L.  796, 
Comp.  Stat.  1913,  §§  4860,  4861),  which  in 
part  provided:  "And  otber  lands  of  equal 
acreage  are  also  hereby  appropriated  and 
granted,  and  may  be  selected  by  said  state 
or  territory,  where  sections  sixteen  or  thirty- 
six  are  mineral  land,  or  are  included  within 
any  Indian,  military,  or  other  reservation, 
or  are  otherwise  disposed  of  by  the  United 
States."  In  this  manner.  Congress  haa 
undertaken  to  discharge  its  obligation  bj 
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assuring  to  the  states  the  equivalent  of  the 
cchool-grant  sections  when  these  have  "been 
eold  or  otherwise  he&x  disposed  of/' 

The  question  now  presented  was  not  in- 
volved in  Ham  v.  Missouri,  18  How.  126, 
15  L.  ed.  334,  or  in  Cooper  v.  Roberts,  18 
How.  173,  16  L.  ed.  338.  The  former  case 
related  to  the  school  grant  to  Missouri  under 
the  act  of  March  6,  1820  (3  Stat,  at  L.  647, 
chap.  22,  Comp.  Stat.  1913,  §  6799,  (42)). 
Ham  had  been  indicted  for  waste  and  tres- 
pass on  the  16th  section  of  one  of  the  town- 
ships, and  his  conviction  was  affirmed.  In 
defense,  he  claimed  title  under  a  Spanish 
-  grant.  This  had  been  rejected  by  the  Board 
of  Commissioners  in  1811,  and  it  appeared 
that  the  United  States  had  full  power  of  dis- 
position at  the  time  of  the  donation  to  the 
state.  Referring  to  the  provision  for  the 
grantyOf  equivalent  lands,  to  take  the  place 
•of  those  "sold  or  otherwise  disposed  of,''  the 
-court  said:  "Sale,  necessarily  signifying  a 
legal  sale  by  a  competent  authority,  is  a  dis- 
position, final  and  irrevocable,  of  the  land. 
The  phrase  'or  otherwise  dispose  of  must 
signify  some  disposition  of  the  property 
equally  efficient,  and  equally  incompatible 
with  any  right  in  the  state,  present  or 
e:'  potential,  as  deducible  from  the  act  of  1820, 
§  and  the  ordinance  of  the  same  year."  But 
-•  in  the  case  cited  thert^had  been  no  such  dis- 
position. Reliance  was  placed  by  Ham 
upon  an  act  of  1828  (6  Stat,  at  L.  386, 
chap.  135)  confirming  the  grant  to  his 
predecessors,  but  this  confirmatory  act  ex- 
plicitly provided  that  it  should  not  "preju- 
dice the  rights  of  third  persons,  nor  any 
title  heretofore  derived  from  the  United 
states,  either  by  purchase  or  donation." 
And  it  further  appeared  that  the  survey  had 
been  made  of  the  land  in  question  before  the 
confirmatory  act  was  passed  (see  18  How. 
p.  134).  In  Cooper  v.  Roberts,  supra, 
the  plaintiff  asserted  title  under  the 
school  grant  made  to  Michigan  (act 
of  June  23,  1836,  5  Stat,  at  L.  59, 
chap.  121).  The  section  16  in  controversy 
had  been  surveyed  in  1847.  Sale  had  been 
made  by  the  state  in  February,  1851,  and  its 
patent  had  issued  in  November  of  that  year. 
It  was  in  1850,  after  the  lands  had  been  sur- 
-veyed,  that  the  defendant's  grantor  had  ap- 
plied to  the  officers  of  the  land  office  to  enter 
the  land,  and  the  entry  was  allowed  in  1852 
with  a  reservation  of  the  rights  of  Michigan, 
which  the  Secretary  of  the  Interior  deemed 
to  be  superior.  It  was  in  these  circum- 
stances, it  being  found  that  there  was  no 
legal  impediment  through  any  legislation, 
that  the  court  held  that  the  title  had  passed 
to  the  state. 

In  the  case  of  Heydenfeldt  v.  Daney  Grold 

\&  S.  Min.  Co.  93  U.  S.  634,  23  L,  ed.  995,  13 

^,  Min.  Rep.  204,  there  had  been  a  dis- 


position of  the  land  under  the  authority  of 
Congress  between  the  date  of  the  school 
grant  and  the  date  of  the  survey.  This  case 
arose  under  the  school  grant  to  Nevada  (act 
of  March  21,  1864,  13  Stat,  at  L.  30,  32, 
chap.  36),  which  was  one  of  the  exceptional 
instances  where  words  of  present  grant  were 
used,  these,  however,  being  qualified  by  the 
clause  relating  to  sale  or  other  disposition. 
The  act  provided:  "That  sections  numbers 
sixteen  and  thirty-six,  in  every  townships 
and  where  such  sections  have  been  sold  or 
otherwise  disposed  of  by  any  act  of  Con- 
gress, other  lands  equivalent  thereto  •  .  . 
shall  be,  and  are  hereby,  granted  to  said  J 
state  for  the  support  of  common  schools."  oi 
The  plaintiff  claimed  under  a  patent  issued  * 
by  the  state  of  Nevada  in  1868.  The  land 
was  mineral  land,  and  the  defendant  was  in 
possession,  carrying  on  the  mining  business, 
having  obtained  a  patent  from  the  United 
States  under  the  acts  of  July  26,  1866  (14 
Stat,  at  L.  261,  chap.  262),  as  amended,  and 
May  10,  1872  (17  Stat,  at  L.  91,  chap.  162, 
Comp.  Stat.  1913,  §  4614).  The  entry  and 
claim  of  the  defendant's  predecessors  in 
interest  were  made  in  1867,  prior  to  the  sur- 
vey of  the  section  in  question.  It  was  held 
that  the  lands  were  subject  to  the  disposi- 
tion of  Congress  until  the  survey  and  its 
approval;  and  hence  the  judgment  in  favor 
of  the  defendant  was  affirmed.  The  words  of 
present  grant  were  deemed  to  be  restricted 
by  the  words  of  qualification.  The  court 
said  that  it  was  intended  to  place  Nevada 
"on  an  equal  footing  with  states  then  recent- 
ly admitted.  Her  people  were  not  interested 
in  getting  the  identical  sections  16  and  36 
in  every  township.  Indeed,  it  could  not  be 
known  until  after  a  survey  where  they 
would  fall,  and  a  grant  of  quantity  put  her 
in  as  good  a  condition  as  the  other  states 
which  had  received  the  benefit  of  this 
bounty.  A  grant,  operating  at  once,  and  at- 
taching prior  to  the  surveys  by  the  United 
States,  would  deprive  Congress  of  the  power 
of  disposing  of  any  part  of  the  lands  in  Ne- 
vada, until  they  were  segregated  from  those 
granted.  In  the  mean  time,  further  im- 
provements would  be  arrested,  and  the  per- 
sons who,  prior  to  the  surveys,  had  occu- 
pied and  improved  the  country,  would  lose 
their  possessions  and  labor,  in  case  It  turned 
out  that  they  had  settled  upon  the  speci- 
fied sections.  .  .  •  Until  the  status  of 
the  lands  was  fixed  by  a  survey,  and  they 
were  capable  of  identification.  Congress  re- 
served absolute  power  over  them;  and  if,  in 
exercising  it,  the  whole  or  any  part  of  a  16th 
or  36th  section  had  been  disposed  of,  the 
state  was  to  be  compensated  by  other  lands 
equal  in  quantity,  and  as  near  as  may  be  in 
quality.  By  this  means  the  state  was  fully 
indenmified,   the   settlers   ran    no   risk   of 
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§  losing  the  labor  of  years,  and  Congress  was 
7  leH^free  to  legislate  touching  the  national 
domain  in  any  way  it  saw  fit,  to  promote  the 
public  interests.*'  It  is  said  that  the 
Nevada  school  grant  added  the  words  "by 
any  act  of  Congress"  to  the  phrase  "other- 
wise disposed  of,"  and  that  the  former  words 
are  not  in  the  Or^on  grant.  But  this  does 
not  mark  a  distinction,  as  ''otherwise  dis- 
posed of,"  of  course,  implies  that  the  disposi- 
tion shall  be  by  competent  authority.  It  is 
also  urged  that  the  court  emphasized  the 
fact  that  there  had  been  no  sale  or  disposi- 
tion of  the  public  lands  in  Nevada  prior  to 
the  enabling  act,  and  therefore  that  the 
dause  could  refer  only  to  future  disposi- 
tion; whereas,  in  the  case  of  Oregon,  there 
had  been  earlier  provisions  for  the  disposal 
of  the  public  domain.  But  Congress  used 
the  same  phrase  substantially  in  nearly 
every  one  of  the  school  grants,  and  it  was 
the  manifest  intention  to  place  the  states  on 
the  same  footing  in  this  matter.  The  same 
clause,  relating  to  the  same  subject,  and 
enacted  in  pursuance  of  the  same  policy,  did 
not  have  one  meaning  in  one  grant  and  a 
difi'erent  meaning  in  another;  it  covered 
other  dispositions,  whether  prior  or  sub- 
sequent, if  made  before  the  land  had  been 
appropriately  identified  by  survey  and  title 
had  passed.  Nor  is  a  distinction  to  be  ob- 
served between  mineral  lands  and  other 
lands,  if  in  fact  Congress  disposed  of  them. 
The  validity  of  the  disposition  would  not  be 
affected  by  the  character  of  the  lands,  al- 
though this  might  supply  the  motive  for  the 
action  of  Congress.  We  regard  the  decision 
in  the  Heydenfeldt  Case  as  establishing  a 
definite  rule  of  construction. 

In  opposition  to  this  definition  of  the  ef- 
fect of  the  donation  for  school  purposes,  the 
appellees  rely  upon  what  was  said  in  Beech- 
er  ▼.  Wetherby,  95  U.  S.  617,  24  L.  ed.  440. 
That  was  an  action  of  replevin  to  recover 
logs  cut  on  a  section  16  in  Wisconsin  which 
had  been  granted  by  the  enabling  act  of  1846 
^  (9  Stat,  at  L.  68,  chap.  89,  Comp.  Stat.  1913, 
gl  6799  (42)).  The  exterior  lines  of  the 
•  township  in  which  the  land  was* situated 
were  run  in  October,  1852,  and  the  section 
lines  in  May  and  June,  1854;  and  the  de- 
fendant claimed  under  patents  from  the 
state  issued  in  1865  and  1870.  The  land  had 
been  occupied  by  the  Menominee  Indians, 
but  their  right  was  only  that  of  occupancy. 
''The  fee  was  in  the  United  States,  subject 
to  that  right,  and  could  be  transferred  by 
them  whenever  they  chose."  By  the  treaty 
of  1848  (9  Stat,  at  L.  952)  these  Indians 
•greed  to  cede  to  the  United  States  all  their 
lands  in  Wisconsin,  it  being  stipulated  that 
they  should  be  entitled  to  remain  on  the 
lands  for  two  years.  In  view  of  their  un- 
willingness to  withdraw,  a  further  act  was 


passed  (10  Stat,  at  L.  1064)  by  which  a 
tract  was  assigned  to  them  embracing  the 
land  in  controversy.  Subsequently,  a  portion 
of  this  reservation  was  assigned  by  another 
treaty  to  the  Stockbridge  and  Munsee  tribes, 
and  for  the  benefit  of  the  latter  Congress 
passed  the  act  of  February  6,  1871  (16  Stat, 
at  L.  404,  chap.  38),  providing  for  the  sale 
of  certain  townships.  The  plaintiff  asserted 
title  under  patents  issued  by  the  United 
States  in  1872  pursuant  to  this  act.  It  ap- 
peared, however,  that  the  Indian  occupation 
of  the  land  had  ceased  before  the  logs  were 
cut.  The  court  held  that  the  title  had  vest- 
ed in  the  state,  and  hence  that  the  plaintiff 
had  acquired  no  title  by  his  patents  from 
the  United  States.  It  was  said  in  the  opin- 
ion that  by  the  compact  with  the  state  (the 
school  grant)  the  lands  were  'Withdrawn 
from  any  other  disposition,  and  set  apart 
from  the  public  domain,  so  that  no  subse- 
quent law  authorizing  a  sale  of  it  could  be 
construed  to  embrace  them,  although  they 
were  not  specially  excepted;"  and  that 
after  this  compact  "no  subsequent  sale  or 
other  disposition  .  .  .  could  defeat  the 
appropriation."  But  it  was  also  stated 
that  "when  the  logs  in  suit  were  cut,  those 
tribes  (Stockbridge  and  Munsee)  had  re- 
moved from  the  land  in  controversy,  and 
other  sections  had  been  set  apart  for  their  ^ 
occupation."  That  is,  the  lands  had  beeng 
surveyed  in  1854;  prior  to*that  time,  there  • 
had  been  no  other  disposition  of  the  fee  by 
the  United  States;  the  title  had  vested  in 
the  state,  subject  at  most  to  the  Indian 
occupancy,  and  this  had  terminated.  There 
was  abundant  reason  for  the  decision  that 
these  lands  were  not  embraced,  and  were 
not  intended  to  be  embraced,  in  the  pro- 
visions for  sale  made  by  the  act  of  1871. 
What  wafl  said  in  the  opinion  must  be  con- 
sidered in  the  light  of  the  facts  (Weyer- 
haeuser V.  Hoyt,  219  U.  S.  380,  394,  55  L.  ed. 
258,  264,  31  Sup.  a.  Rep.  300).  The 
Heydenfeldt  Case  was  not  cited  and  cannot 
be  regarded  as  overruled.  See  New  York 
Indians  v.  United  States,  170  U.  S.  1,  18, 
42  L.  ed.  927,  933,  18  Sup.  Ct.  Rep.  531; 
Minnesota  v.  Hitchcock,  185  U.  S.  375,  399- 
401,  46  L.  ed.  955,  967,  968,  22  Sup.  a.  Rep. 
650. 

The  rule  which  the  Heydenfeldt  Case 
established  has,  we  understand,  been  uni- 
formly followed  in  the  land  office.  After  re- 
viewing the  cases,  Secretary  Lamar  con- 
cluded (December  6,  1887,  Re  Colorado,  6 
Land  Dec.  412,  417)  that  the  school  grant 
"does  not  take  effect  until  after  survey,  and 
if  at  that  date  the  specific  sections  are  in 
a  condition  to  pass  by  the  grant,  the  abso- 
lute fee  to  said  sections  immediately  vesta 
in  the  state,  and  if  at  that  date  said  sec- 
tions have  been  sold  or    disposed    of,    the 
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state  takes  indemnity  therefor."  And  see,  to 
the  same  effect,  Niven  v.  California,  6  Land 
Dec.  439;  State  t.  Eiihn,  24  Land  Dec.  12, 
13;  State  v.  Wright,  24  Land  Dec.  54,  57; 
State  V.  Riley,  34  Land  Dec.  657,  660; 
State  V.  Thomas,  35  Land  Dec.  171,  173;  Re 
F.  A.  Hyde  &  Co.  37  Land  Dec.  164,  166; 
Re  Montana,  38  Land  Dec.  247,  250. 

The  case  of  United  States  v.  Thomas,  151 
U.  S.  577,  38  L.  ed.  276,  14  Sup.  Ct  Rep. 
426,  involyed  the  Wisconsin  school  grant, 
the  question  being  whether  the  Federal 
court  in  that  state  had  jurisdiction  to  try 
an  Indian  diarged  with  the  murder  of  an- 
other Tndian  within  the  limits  of  section  16 
in  a  township  forming  part  of  an  Indian 
reservation.  It  appeared  that  by  treaty 
prior  to  the  enabling  act  of  1846  the 
OQ  Indians  had  stipulated  for  the  right  of  oc- 
S  cupancy;  that  they  had  never  been  removed 
*  from  the  lands;  and  that,  by  treatj^of  1854, 
the  particular  reservation  in  question  had 
been  established.  The  lands  were  not  sur- 
veyed until  1855.  From  any  point  of  view 
it  was  clear  that  the  title  had  never  vested 
in  the  state,  except  as  subordinate  to  the 
right  of  occupation  of  the  Indians,  and  it 
was  held  that  the  Federal  jurisdiction  ex- 
isted. Minnesota  ▼.  Hitchcock,  supra,  was 
a  suit  brought  by  the  state  to  enjoin  the 
Secretary  of  the  Interior  from  selling  any 
sections  16  and  36  in  the  Red  Lake  Indian 
Reservation,  the  sales  having  been  author- 
ized by  the  act  of  January  14,  1889  (25 
Stat,  at  L.  642,  chap.  24),  which  was  passed 
for  the  relief  of  the  Chippewa  Indians.  The 
school  grant  to  Minnesota  was  made  by  the 
enablinc?  act  of  1857  (11  Stat,  at  L.  167, 
chap.  60,  Comp.  Stat  1913,  §  6799  (42)). 
The  lands  in  question,  however,  were  not 
surveyed  until  after  the  act  of  1889  had 
been  passed,  and  the  agreement  it  contem- 
plated had  been  made  with  the  Indians.  The 
court  dismissed  the  bill  of  the  state.  It  was 
held  that  when  Congress  undertook  in  1889 
"to  make  provision  for  this  body  of  lands, 
it  could  have  by  treaty  taken  simply  a  ces- 
sion of  the  Indian  rights  of  occupancy,  and 
thereupon  the  lands  would  have  become  pub- 
lic lands  and  within  the  scope  of  the  school 
grant;"  but  that  Congress  also  'Hiad  the 
power  to  make  arrangements  with  the 
Indians  by  which  the  entire  tract  would  be 
otherwise  appropriated.  .  .  .  Before  any 
survey  of  the  lands,  before  the  state  right 
had  attached  to  any  particular  sections,  the 
United  States  made  a  treaty  or  agreement 
with  the  Indians,  by  which  they  accepted  a 
cession  of  the  entire  tract  under  a  trust  for 
its  disposition  in  a  particular  way."  The 
Heydenfeldt  case  was  cited  with  approval. 
Referring  to  the  joint  resolution  passed  by 
Congress  on  March  3,  1837  (11  Stat,  at  L. 
254),  to  the  effect  that  in    case   of   settle- 


ments on  the  16th  or  36th  sections,  their  se- 
lection as  town  sites,  or  their  reservation  for 
public  uses  prior  to  survey,  other  lands  o 
should  be  selected  in  lieu  thercol^  and  to  the 
contention  of  the  state  that  the  "public 
uses"  thus  contemplated  were  "governmental 
uses,"  the  court  said:  "It  is  unnecessary 
to  rest  upon  a  determination  of  this  ques- 
tion. We  refer  to  the  resolution  as  an  ex- 
press declaration  by  Congress  that  the 
school  sections  were  not  granted  to  the  state 
absolutely,  and  beyond  any  further  control 
by  Congress,  or  any  further  action  under  the 
general  land  laws.  As  in  Heydenfeldt  t. 
Daney  Gold  &  S.  Min.  Co.  supra,  priority 
was  given  to  a  mining  entry  over  the  state's 
school  right,  so  here,  in  terms,  preference  is 
given  to  private  entries,  town-site  entries,  or 
reservations  for  public  uses.  In  other 
words,  the  act  of  admission,  with  its  clause 
in  respect  to  school  lands,  was  not  a 
promise  by  Congress  that  under  all  circum- 
stances, either  then  or  in  the  future,  these 
specific  school  sections  were  or  should  be- 
come the  property  of  the  state.  The  possi- 
bility of  other  disposition  was  contemplated, 
the  right  of  Congress  to  make  it  was  recog- 
nized, and  provision  made  for  a  selection  of 
other  lands  in  lieu  thereof.  In  this  con- 
nection may  also  be  noticed  the  act  of  Febru- 
ary 28,  1891,  although  passed  after  the  ap- 
proval of  the  agreement  for  the  cession  of 
these  lands  by  the  Indians.  That  act  in 
terms  authorized  the  selection  of  other  lands 
"where  sections  sixteen  or  thirty-six  are 
mineral  land,  or  are  included  within  any 
Indian,  military,  or  other  reservation,  or 
are  otherwise  disposed  of  by  the  United 
States." 

The  case  of  Wisconsin  v.  Hitchcock,  201 
U.  S.  202,  50  L.  ed.  727,  26  Sup.  Ct.  Rep. 
498,  followed  United  States  v.  Thomas, 
and  Minnesota  v.  Hitchcock,  supra.  In 
Alabama  ▼.  Schmidt,  232  U.  S.  168,  58  K 
ed.  555,  34  Sup.  Ct.  Rep.  301,  there  was  no 
question  as  to  the  acquisition  of  title  by  the 
state.  It  was  held  that,  assuming  that  the 
state  had  acquired  title  to  the  lands  em- 
braced in  the  school  grant,  it  had  authority 
to  subject  the  lands  in  its  hands  to  the  ordi- 
nary incidents  of  other  titles  in  the  state,  ^ 
including  that  of  adverse  possession.  J] 

•We  conclude  that  the  state  of  Oregon  did  * 
not  take  title  to  the  land  prior  to  the  sur- 
vey; and  that  until  the  sections  were  defined 
by  survey  and  title  had  vested  in  the  state, 
Congress  was  at  liberty  to  dispose  of  the 
land,  its  obligation  in  that  event  being  prop- 
erly to  compensate  the  state  for  whatever  de- 
ficiencies resulted. 

The  remaining  question,  then,  is  whether 
there  had  been  a  survey  prior  to  an  au- 
thorized withdrawal  for  forestry  purposes. 
The  surveying  of  the  public  lands  is  an  ad- 
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miniBtrative  act  confided  to  the  control  of 
the  Commissioner  of  the  Oeneral  Land  Of- 
fice under  the  direction  of  the  Secretary  of 
the  Interior.  Act  of  July  4,  1836,  chap.  352, 
5  Stat,  at  L.  107>  Rev.  Stat.  §  453,  Gomp. 
Stat.  1913,  §  699.  It  was  competent  for  the 
Commissioner,  acting  within  this  authority, 
to  direct  how  surveys  should  be  made,  and 
to  require  that  they  should  be  subject  to  his 
examination  and  approval  before  they  were 
filed  as  officially  complete  in  the  local  land 
office.  Cragin  v.  Powell,  128  U.  S.  691,  697, 
fi98,  32  L.  ed.  566,  568,  9  Sup.  Ct.  Rep.  203; 
Tubbs  V.  Wilhoit,  138  U.  S.  134,  143,  144,  34 
L.  ed.  887,  890,  891,  11  Sup.  Ct.  Rep.  279; 
Knight  V.  United  Land  Asso.  142  U.  S.  161, 
177,  182,  35  L.  ed.  974,  979,  981,  12  Sup. 
Ct.  Rep.  258;  Michigan  Land  &  Lumber  Co. 
V.  Rust,  168  U.  S.  589,  594,  42  L.  ed.  591, 
593,  18  Sup.  Ct.  Rep.  208.  This  was  a  con- 
tinuing authority  which  was  not  suspended 
by  the  school  grant  to  the  state.  The  subse- 
quent adoption  of  rules  relating  to  surveys 
did  not  alter  the  terms  of  the  grant,  but 
these  rules  did  control  the  administrative 
action,  which,  in  view  of  the  terms  of  the 
grant,  was  necessary  to  make  the  grant  ef- 
fective. By  order  of  April  17,  1879,  the 
Commissioner  required  that  surveyors 
general  should  not  "file  the  duplicate  plats 
in  the  local  land  offices  until  the  duplicates 
have  been  examined  in  this  office  and  ap- 
proved,**  and  the  surveyors  general  "of- 
ficially notified  to  that  effect."  Re  F.  A. 
Hyde  &  Co.  37  Land  Dec.  165.  It  cannot  be 
doubted  that  this  requirement  was  within 
the  authority  of  the  Commissioner  (see 
Tubbs  V.  Wilhoit,  138  U.  S.  134,  143,  144,  34 
^  L.  ed.  887,  890,  891,  11  Sup.  Ct.  Rep.  279) ; 
1^  and  it  necessarily  follows  that  the  making 
•  of  the  field  survey  and  its^approval  by  the 
surveyor  general  of  Oregon  did  not  make 
the  survey  complete  as  an  official  act. 
It  still  remained  subject  to  the  exami- 
nation and  approval  of  the  Commissioner, 
and  for  that  purpose  copies  of  the  plat  of 
survey  and  field  notes  were  transmitted  to 
the  Commissioner,  who,  not  being  satisfied, 
required  a  supplemental  report.  The  mat- 
ter was  still  in  abeyance  when  the  lands  in 
controversy  were  withdrawn  for  forestry 
purposes  by  the  Secretary  of  the  Interior  on 
December  16,  1905.  Reference  is  made  to 
the  terms  of  the  territorial  act  of  1848 
(supra)  with  respect  to  the  reservation  of 
the  described  sections  when  the  lands  were 
^'surveyed  .  .  .  preparatory  to  bringing 
the  same  into  market,**  but  this  provision 
furnishes  no  ground  for  the  contention  that 
an  incomplete  and  unapproved  survey  was 
intended.  Much  less  can  it  be  said  that,  un- 
der the  grant  of  the  enabling  act  of  1859,  the 
title  would  pass  at  any  intermediate  stage  of 
the  survey.    Nor  is  there  merit  in  the  con- 


tention that  is  based  on  §  2275  of  the  Re- 
vised Statutes  as  amended  by  the  act  of 
February  28,  1891  (supra),  protecting 
settlements  when  made  "before  the  survey 
of  the  lands  in  the  field."  That  act  imposes 
no  limitation  upon  the  authority  of  Con- 
gress to  dispose  of  the  lands  before  title 
passes  to  the  state ;  and  if  title  passes  upon 
survey,  it  must  be  upon  a  survey  duly  com- 
pleted according  to  the  authorized  regula- 
tions of  the  Department.  It  is  said,  however, 
that  in  this  case  the  plat  was  officially 
used  by  the  Conunissioner  of  the  General 
Land  Office  and  the  Secretary  of  the  In- 
terior in  connection  with  the  withdrawal  un- 
der consideration,  and  hence  that  the  survey 
must  be  deemed  to  have  been  officially  ap- 
proved. Wright  V.  Roseberry,  121  U.  S.  488, 
517,  30  L.  ed.  1039,  1047,  7  Sup.  Ct.  Rep. 
985;  Tubbs  v.  Wilhoit,  supra.  It  is  true 
that  the  lands  withdrawn  were  conveniently 
described  according  to  townships,  and  that 
the  official  correspondence  referred  to  an 
accompanying  diagram  showing  the  town-  m 
ships  and  sections.  But  neither  the  ei 
correspondence  nor  the  diagram  contained 
any  reference  to  a  survey  of  the  lands 
in  question  or  constituted  an  approval  of  a 
survey.  These  lands  still  remain  to  be  of- 
ficially defined  in  the  appropriate  manner, 
and  according  to  the  agreed  statement  the 
survey  was  accepted  by  the  Commissioner 
of  the  General  Land  Office,  as  stated,  on 
January  31,  1906,  and  was  filed  in  the  local 
land  office  on  November  16,  1907,  entries 
during  the  interval  having  been  sus- 
pended pending  certain  investigations. 
We  think  that  it  is  immaterial  that 
the  survey  was  finally  approved  by  the 
Commissioner  without  modification,  for 
pending  the  approval  it  remained  in  his 
hands,  officially  incomplete,  awaiting  the  re- 
sult of  his  examination.  Again,  it  is  urged 
that  the  survey,  when  approved,  related  back 
to  the  date  of  the  grant,  or  at  least  to  the 
date  of  the  survey  in  the  field.  The  former 
contention  is  but  a  restatement  in  another 
form  of  the  argument  that  Congress  could 
not  dispose  of  the  land  pending  the  survey, 
which,  as  we  have  seen,  is  answered  by  the 
terms  of  the  grant;  and  if  Congress  had  this 
power  of  disposition,  it  must  mean  that  the 
lands  could  be  disposed  of  under  the  au- 
thority of  Congress  at  any  time  before  the 
survey  became  a  completed  administrative 
act.  The  doctrine  of  relation  cannot  be  in- 
voked to  destroy  this  authority. 

In  establishing  and  enlarging  the  Cascade 
Range  Forest  Reserve,  the  President  acted 
under  the  express  authority  conferred  by  the 
acts  of  March  3,  1891,  chap.  561,  §24  (26 
Stat,  at  L.  1095,  1103,  Comp.  Stat.  1913,  §§ 
5116,  5121),  and  June  4,  1897,  chap.  2  (30 
Stat,  at  L.  11,  36).    The  power  to  establish 
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the  permanent  reservation  included  the 
power  to  make  temporary  withdrawals 
(United  States  v.  Alidwest  Oil  Co.  236  U.  S. 
459,  476,  59  L.  ed.  673,  682,  35  Sup.  Ct.  Rep. 
309 ) ;  and  the  order  of  the  Secretary  of  the 
Interior,  made  on  December  16,  1905,  must 
be  regarded  as  the  act  of  the  President. 
Wilcox  V.  Jackson,  13  Pet.  498,  10  L.  ed. 
264.    The  disposition  by  the  President,  un- 

iQ  der  the  authority  of  Congress,  was  a  dis- 

JJ  position  by  Congress. 

•  •  It  is  finally  contended  that  the  proclama- 
tion by  the  President  on  January  25,  1907 
f34  Stat,  at  L.  3270],  expressly  excepted  the 
lands  in  question.  The  exception  was  "of 
ftll  lands  which  at  this  date  are  embraced 
within  any  withdrawal  or  reservation  for  any 
use  or  purpose  to  which  this  reservation  for 
forest  uses  is  inconsistent."  The  evident 
purpose  of  the  proclamation  was  to  confirm 
and  make  permanent  the  prior  withdrawal 
for  forestry  purposes,  not  to  override  it. 
The  very  object  of  that  withdrawal  was 
to  prevent  claims  of  title  from  there- 
after attaching  to  the  lands.  And  the  refer- 
ence in  the  exception  to  "any  withdrawal  or 
reservation,"  as  we  view  it,  was  to  with- 
drawals or  reservations  by  the  government 
itself  for  other  and  inconsistent  uses,  and 
was  with  a  view  of  avoiding  confusion  in 
governmental  action,  not  to  let  in  subse- 
quently accruing  claims  of  title  under  school 
grants  as  to  which  Congress  had  indicated 
its  purpose  to  make  compensation  for  de- 
ficiencies when  lands  which  otherwise  would 
have  passed  to  the  state  thereunder  had  been 
duly  taken  for  reservations.  The  contention 
that  the  lands  were  not  "public  lands"  un- 
til surveyed,  and  hence  were  not  subject  to 
reservation  by  the  President  under  the  act 
of  Congress,  is  plainly  without  basis.  See 
Rev.  Stat.  §  453,  Comp.  Stat.  1913,  §  699, 
The  provision  for  forest  reservations  refers 
to  any  part  of  the  public  lands  which  were 
subject  to  the  disposition  of  Congress.  It 
is  also  argued  that  the  state,  under  the  act 
of  February  28,  1891  (supra),  has  the  right 
to  await  the  "extinguishment"  of  the  "reser- 
vation," and  the  "restoration  of  the  lands 
therein  embraced  to  the  public  domain,"  and 
then  to  take  the  described  sections.  We  are 
not  called  upon  to  consider  any  such  ques- 
tion here,  and  we  express  no  opinion  upon  it, 
as  there  has  been  no  extinguishment  of  the 
reservation,  and  from  any  point  of  view  it 
must  be  concluded  that  no  title  had  passed 

^  to  the  state  when  it  made  the  conveyance 
H  under  which  the  appellees  claim. 

*  *  The  decree  of  the  Circuit  Court  of  Appeals 
Is  reversed,  and  that  of  the  District  Court 
Sb  affirmed. 

It  is  so  ordered. 

Mr.  Justice  McReynolds  took  no  part  in 
the  consideration  and  decision  of  this 
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KANSAS    CITY    SOUTUERN    RAILWAY 
COMPANY,  Appt, 

V. 

GUARDIAN  TRUST  COMPANY,  Central 
Improvement  Company,  Cambria  Steel 
Company,  and  Kansas  City  Suburban 
Belt  Railroad  Company. 

Railroads  «=»8(>—Reoboanization— Lia- 
bility TO  Cbeditobs. 

1.  Unsecured  creditors  of  a  corporation 
whose  property,  though  worth  enough  above 
the  mortgage  to  pay  their  claims,  was  sold 
on  foreclosure  for  the  amount  of  the  mort- 
gage to  a  new  corporation  formed  under  a 
reorganization  scheme  by  which  the  new 
company  was  to  issue  its  stocks  and  bonda 
in  exchange  for  stock  and  bonds  in  the  old 
company, — are  entitled  to  charge  the  new 
corporation  with  their  debts. 

fEd.    Note.— For    other    cases,    see   Railroads, 
Cent  Dig.  S  82;    Dec  Dig.  ^=:»30.] 

Railroads  ^=>30— Reorganization— Lia- 
bility TO  CREDITOB&— Estoppel. 

2.  A  creditor  of,  and  stockholder  in,  a 
corporation,  by  assenting  to  a  reorganiza- 
tion plan  which  did  not  on  its  face  give  no- 
tice of  intent  to  prefer  the  company's  stock- 
holders to  its  creditors,  and  by  exchanging 
its  stock  under  such  plan  for  stock  in  the 
new  corporation,  did  not  lose  its  rights  to 
diarge  the  new  corporation  with  its  debt, 
where  such  corporation  acquired  all  the 
property  of  the  old  corporation  under  a 
sale  on  foreclosure  for  the  amount  of  the 
mortgage,  though  such  property  was  worth 
enough  above  the  mortgage  to  pay  the  cred- 
itors. 

[Ed.    Note.— For    other    cases,    see    Railroads, 

Cent.  Dig.  §  32;    Dec.  Dig.  ^s»30.] 

Railroads  (®=>30— Reorganization— Lia- 
bility to  Creditors. 

3.  The  right  of  an  unsecured  creditor 
of  a  corporation,  whose  property,  though 
worth  enough  above  the  mortgage  to  pay  the 
debt,  was  sold  on  foreclosure  for  the 
amount  of  the  mortgage  to  a  new  corpora- 
tion formed  under  a  reorganization  scheme, 
to  charge  the  new  corporation  with  its  debt, 
was  not  affected  by  a  provision  in  the  re- 
organization agreement  that  no  right  or 
obligation  is  created  thereby  or  assumed 
thereunder  by  or  for  any  new  company  in 
favor  of  any  bondholder  or  any  other  cred- 
itor or  holder  of  any  claim  with  respect  to 
any  property  acquired  by  purchase  at  any 
foreclosure  sale,  even  though  such  creditor 
became  a  party  to  the  reorganization  agree- 
ment because  of  its  other  interests  aa  a 
stockholder  in  the  old  company. 

[Ed.    Note.— For    other    cases,    see    Railroads, 
Cent  Dig.  S  S2;    Dec.  Dig.  ^=:»30.] 

Raulroads  <s==>30— Reorganization— Lia- 
bility TO  Oreditobs. 

4.  The  exchange  of  stock  in  a  new  cor- 
poration having  a  substantial  value  for 
stock  in  another  corporation  formed  pur- 
suant to  a  reorganization  scheme  justifies 
the  conclusion  that  there  waa  a  valuable 
equity  in  the  property  of  the  old  corpora- 
tion for  which  the  new  corporation  must 
account  to  unsecured  creditors  of  the  old 
corporation  where,  in  carrying  out  the  re- 
organization plan,  the  new  corporation  ao- 
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quired  all  the  property  of  the  old  corpora- 
tion for  the  amount  of  the  mortgage. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Die.  fi  32;    Dec.  Dig.  «=>30.] 

Railboads  ^=s>30  —  Reorganization  — 
Rights  of  Ckeoitobs—Liaches. 

6.  A  creditor  is  not  barred  by  laches 
from  asserting  its  right  to  charge  with  its 
debt  a  new  (corporation  which,  in  carrying 
out  a  reorganization  scheme,  acquired  all 
the  proper^  of  the  old  corporation,  which 
was  worth  more  than  the  mortgage,  at  a 
sale  on  foreclosure  for  the  amount  of  the 
mortgage,  where  the  creditor  set  up  its 
claim  in  another  suit  prior  to  the  fore- 
closure sale  and  tried  to  become  a  party  to 
the  foreclosure  suit,  and  did  succeed  there- 
in in  saving  its  rights  from  prejudice,  and, 
when  the  corporations  came  into  the  suit  at 
bar,  set  up  its  claim  again. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  S  82 ;    Dec.  Dig.  Q==>30.] 

Appeal  and  Brbob  <8=>273(9)— In  Equity 
Case— Review  op  Merits  —  Exception 
ON  Other  Grounds. 

6.  The  erroneous  conclusion  of  the  mas- 
ter in  an  equity  suit  that,  under  the  facts 
surrounding  a  corporate  reorganization,  the 
new  corporation  was  not  liable  for  the  un- 
secured debts  of  the  old  corporation,  could 
be  reversed  by  the  circuit  court  of  appeals 
on  appeal  upon  the  merits,  although  the 
exceptions  to  such  conclusion  were  put  upon 
other  grounds. 

'    [Ed.   Note.— For  other  cases,   see  Appeal  and 
Error,  Cent  Dig.  |  1606 ;    Dec.  Dig.  ^=:»273(9).] 

Courts  ^=9382(5)— Appeal  from  Circuit 
Court  of  Appeals— Federal  Question. 

7.  Allegations  in  the  bill  and  in  a  pe- 
tition in  intervention  which  assert  respec- 
tively a  lien  under  a  judgment  of  a  Federal 
court  and  title  under  a  decree  of  a  Federal 
court  raised  Federal  questions  which  confer 
jurisdiction  on  the  Federal  Supreme  Court 
on  appeal  from  a  decree  of  a  circuit  court  of 
appeals  in  the  suit. 

fiMi,  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  fi  1020 ;    Dec.  Dig.  «=s>382(5).] 

[No.  86.1 

Argued  December  13,  14,  and  15,  1915.    De- 
cided February  21,  1916. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which,  on  a  second 
appeal,  held,  reversing  a  decree  of  the  Cir- 
cuit Court  for  the  Western  District  of  Mis- 
souri, that  a  certain  unsecured  creditor  of 
a  corporation  could  charge  with  its  debt  a 
new  corporation  formed  under  a  reorganiza- 
tion scheme.    Affirmed. 

See  same  case  below,  first  appeal,  120  C. 
C.  A.  121,  201  Fed.  811;  second  appeal,  127 
a  C.  A.  184,  210  Fed.  096. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  W.  Moore  and  Samuel 
Untermyer  for  appellant. 


Messrs.  Frederick  W.  liehmann,  George 
H.  Sngllsh,  Jr.,  Edward  P.  Gates,  and 
Walter  C.  Clephane  for  the  Guardian  Trust 
Company. 

Mr.  Harry  S.  Mecartney  and  Newell  H. 
Clapp  for  intervening  stockholders  of  the 
Guardian  Trust  Company  g 

Mr.  Justice  Holmes  delivered  the  op  in-  * 
ion  of  the  court: 

This  is  an  appeal  from  a  decree  in  which 
the  circuit  court  of  appeals  decided  that 
the  Guardian  Trust  Company,  as  an  un- 
secured creditor  of  the  Kansas  City  Subur- 
ban Belt  Railroad  Company,  was  entitled 
to  charge  the  appellant  for  the  Belt  Com- 
pany's debt,  because  the  reorganization 
scheme,  adopted  upon  a  foreclosure  of  a 
mortgage  of  the  Belt  Company's  property 
and  a  purchase  by  the  appellant,  left  the 
unsecured  creditors  inadequately  provided 
for,  while  it  made  a  considerable  provision 
for  the  stockholders  in  the  Belt  Road.  120 
C.  a  A.  121,  201  Fed.  811,  127  C.  C.  A 
184,  210  Fed.  696.  See  Northern  P.  R.  Co. 
V.  Boyd,  228  U.  S.  482,  57  L.  ed.  931,  33 
bup.  Ct.  Rep.  654.  ^ 

The  facts  are  less  complicated  than  the^ 
proceedings  that*have  grown  out  of  them.* 
The  Kansas  City,  Pittsburg,  &  Gulf  Rail- 
road extended  from  Kansas  City  to  Port 
Arthur  on  the  Gulf  of  Mexico.  It  used  ter- 
minals at  Kansas  City  belonging  to  the 
Belt  company  above  mentioned,  and  com- 
panies in  its  control,  and  at  Port  Arthur 
belonging  to  a  Dock  Company.  All  three 
were  mortgaged,  and  after  a  default  on  the 
bonds  of  the  Gulf  Company  in  1899,  a  plan 
was  made  to  bring  the  road  and  terminal! 
into  one  hand.  The  Gulf  Company's  mort- 
gage was  to  be  foreclosed  and  a  new  com- 
pany formed,  which  was  to  exchange  its  own 
securities  for  the  stock  and  bonds  of  the 
Gulf,  Dock,  and  Belt  Companies,  making  a 
new  mortgage  to  raise  the  necessary  funds. 
The  Gulf  Company's  mortgage  was  fore- 
closed, the  appellant  company  was  formed, 
issued  its  new  securities,  and  in  March  and 
April,  1900,  became  the  owner  of  the  Gulf 
road  and  of  most  of  the  stocks  and  bonds 
of  the  old  companies,  including  the  Belt 
Company.  In  September,  1900,  a  suit  was 
begun  to  foreclose  the  Belt  mortgage,  and 
on  December  31,  1901,  it  was  sold  for  the 
amount  of  its  mortgage  to  the  appellant. 
The  court  of  appeals  thought  it  plain  that 
tlie  foreclosure  was  part  of  the  original 
plan;  and  as  it  also  thought  that  the  mort- 
gaged property  was  worth  enough  above  the 
mortgage  to  pay  the  unsecured  creditors,  it 
held  that  the  stockholders,  when  receiving 
pay  for  their  stock,  were  receiving  it  in 
substance  as  the  proceeds  of  a  transaction 
that  removed  all  property  of  the  Belt  Com- 
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Digitized  by 


Google 


830 


86  SUPREME  COURT  REPORTER. 


Oct.  Tebm^ 


pany  from  its  unsecured  creditors'  reach. 
The  appellant  was  the  principal  holder  of 
the  Belt  Company  stock,  as  well  as  the 
purchaser  of  its  property  with  notice  of  the 
outstanding  debts,  and  therefore  was  de- 
creed to  pay  the  Trust  Company's  claim. 

The  proceedings  began  with  a  creditors' 

biil  by  the  Cambria  Steel  Company  against 

the  Belt  Company  and  the  Guardian  Trust 

Company  to  prevent  the  latter  from  selling 

^  securities  held  by  it  for  an  alleged  debt  of 

Jj  the  Belt  Company,  the  bill  denying  the  debt. 

•  The  court  of^appeals  thought  that  this  suit 
was  really  a  suit  of  the  appellant.  The 
Cambria  Steel  Company  has  disappeared 
and  the  proceedings  have  been  carried  on  by 
the  Belt  Company,  the  instrument  of  the  ap- 
pellant, and  later  by  the  appellant,  inter- 
Tening  in  the  suit,  and  all  charging  that 
the  Trust  Company  was  indebted  to  the 
Belt.  The  Trust  Company,  on  the  other 
hand,  asserted  its  rights  and  prayed  judg- 
ment for  its  debt  in  its  answer  to  the  Belt, 
although  it  failed  to  insert  a  similar 
prayer  in  its  answer  to  appellant.  The 
ground  of  the  appellant's  intervention  was 
that  the  Belt  mortgage  covered  after-ac- 
quired property,  so  that  it  was  entitled  to 
the  securities  in  the  Trust  Company's  hands 
unless  the  Trust  Company  could  make  good 
its  claim.  On  the  other  hand,  the  decree 
foreclosing  the  Belt  mortgage  expressly  left 
open  the  right  of  the  Trust  Company  to 
contend  that  the  appellant  was  bound  to  pay 
the  Belt  Company's  unsecured  debts. 

The  appellant  attacks  the  conclusion  of 
the  circuit  court  of  appeals  upon  several 
grounds.  In  the  first  place  it  contends  that 
the  Trust  Company  is  bound  by  the  plan 
because  it  was  a  party  to  it,  exchanged  its 
own  Belt  Company  stock  in  pursuance  of  it, 
was  a  depositary  under  it,  and  used  all  its 
influence  to  induce  other  stockholders  and 
bondholders  to  come  in.  It  asserts  that  the 
plans  contained  an  express  covenant  not  to 
hold  the  new  company  liable  for  the  debts 
of  the  old  one.  It  also  asserts  that  the 
property  was  not  worth  more  than  the 
mortgage.  We  will  consider  these  and 
some  subordinate  matters  in  turn. 

The  plan  presented  elaborate  estimates  of 
the  funds  required.  One  item  was:  "For 
present  stock  [of  the  Kansas  City  Suburban 
Belt  Railroad  Company]  one  quarter  of  a 
share  of  new  preferred  stock  and  three 
quarters  of  a  share  of  new  common  stock 
of  the  company  as  reorganized  for  each 
share  of  the  present  stock  of  those  who  may 
deposit  thereunder."  The  Trust  Company 
E  exchanged  its  stock  and  it  is  said  that  by 

•  its  retention  of  this  benefit*tt  has  precluded 
itself  from  claiming  its  debt.  But  the  plan 
also  stated  at  the  outset  as  one  of  the  re- 
mits to  be  attained,  "The  payment  of  the 


floating  debt  and  the  existing  Car  Trust 
obligations,"  and  at  a  later  point  it  allowed 
for  payment  of  floating  debts,  $475,000,  ta 
come  from  proceeds  of  the  sale  of  first  mort- 
gage bonds  and  preferred  stock  and  pay- 
ment of  $10  per  share  by  participating  stock- 
holders. It  is  true  that  the  estimate  turned 
out  to  be  much  too  small,  but  the  plan  did 
not  on  its  face  give  notice  of  an  intent  to 
prefer  the  Belt  stockholders  to  its  creditors, 
and  therefore  the  Trust  Company,  by  assent- 
ing to  it  and  exchanging  stock  under  it^ 
lost  no  rights.  What  has  happened  is  that, 
owing  perhaps  to  unexpected  difficulties,  the 
plan  has  not  been  carried  out.  The  appel- 
lant has  no  ground  for  complaining  that  the 
Trust  Company  has  not  tendered  back  its 
stock,  which  it  took  before  the  foreclosure 
of  the  Belt  Road  was  begun. 

But  it  is  said  that  the  Trust  Company 
covenanted  not  to  assert  its  claim  because  the 
agreement  provided  that  "no  right  is  con- 
ferred, nor  any  trust,  liability,  or  obligation 
(except  .  .  .)  is  created  by  this  agreement 
or  the  plan,  or  is  assumed  hereunder,  or  l^ 
or  for  any  new  company  in  favor  of  any 
bondholder  or  any  other  creditor  or  any 
holder  of  any  claims  whatsoever  against  the 
said  companies,  .  .  .  with  respect  to  any 
property  acquired  by  purchase  at  any  fore- 
closure sale."  It  appears  to  us  that  argu- 
ment cannot  make  plainer  the  meaning  of 
these  words.  They  exclude  an  obligation 
arising  from  the  instrument,  but  neither 
purport  to  nor  could  exclude  rights  of  cred- 
itors founded  on  the  facts  to  which  we  have 
referred.  Those  rights  were  untouched,  and 
none  the  less  that  this  particular  creditor 
became  a  party  to  the  agreement  because  of 
its  other  interests  that  were  concerned.  We 
may  remark  in  this  connection  that  we  are 
equally  unable  to  find  in  the  plan  a  eon- 
tract  in  favor  of  the  Trust  Company  as  an  « 
unsecured  creditor.  The  plan  sets  out  a^ 
general  scheme  that  it  was  hoped  would  be  * 
worked  out,  but  its  nature,  the  words  quoted, 
and  the  authority  given  to  the  committee 
for  carrying  out  the  plan  to  modify  it  and 
to  use  their  discretion, — ^all  are  inconsistent 
with  the  notion  of  a  promise  that  all  un- 
secured debts  should  be  paid. 

As  the  claim  of  the  Trust  Company  was 
put  by  the  court  of  appeals  upon  the  equi- 
table right  of  creditors  to  be  preferred  to 
stockholders  against  the  property  of  a 
debtor  corporation,  it  is  essential  to  inquire 
whether  the  appellant  received  any  such 
property, — ^that  is,  whether  it  got  by  the 
foreclosure  more  than  enough  to  satisfy  the 
mortgage,  which  was  a  paramount  lien. 
The  master  found,  as  he  expressed  it,  in  the 
absence  of  proof  to  the  contrary,  that  the 
amount  for  which  the  property  was  sold, 
$1,000,000,  the  amount  of  the  mortgage,  was 
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its  fair  market  value.  Although  the  evi- 
dence was  not  reported,  the  circuit  court  of 
appeals  was  of  opinion  that  it  sufficient- 
ly appeared  that  there  was  a  valuable 
equity.  The  argument  for  the  appellant 
assumes  that  the  different  conclusion  was 
reached  while  leaving  the  master's  find- 
ing to  stand.  But  the  decision  rather 
lays  that  finding  on  one  side  upon  con- 
siderations that  may  be  summed  up  in 
a  few  words.  The  allowance  made  for  the 
Belt  Company's  bonds  shows  that  they  were 
r^arded  as  well  secured.  The  stockholders 
of  the  Gulf  Company  in  their  exchange  paid 
$10  a  share  for  stock  of  the  appellant  re- 
ceived by  them.  Therefore  it  must  be  as- 
sumed that  the  stock  of  the  appellant  was 
worth  at  least  that  amount.  Therefore  the 
$4J50,000  of  that  stock  given  for  the  Belt 
Company's  stock  was  worth  at  least  $475,- 
000,  and  probably  more.  But  the  value  of 
this  stock  depended  on  the  value  of  the 
Belt  Company's  property  above  the  mort- 
gage. It  appears  to  us  that  while  perhaps 
not  justifying  definite  figures,  the  reason- 
ing warrants  the  belief  that  there  was  an 
equity  for  which  the  appellant  must  ao- 
^  count. 

k-  The  appellant  urges  that  the  foreclosure 
•  sale  is  to  beHreated  as  a  distinct  transac- 
tion,— ^that  after  it  had  become  the  owner 
of  the  greater  part  of  the  bonds  and  stock 
of  the  Belt  Company  it  was  free  to  do  as 
it  pleased.  If  it  had  simply  kept  the  stock 
it  would  have  incurred  no  liability  to  cred- 
itors of  the  Belt  Company,  and  an  independ- 
ent foreclosure  would  put  it  in  no  worse 
place.  But  the  ownership  of  the  Belt  Road 
by  the  new  company  was  contemplated  from 
the  first,  and  although  no  fraud  on  cred- 
itors was  suggested  or  intended  in  the  plan, 
still  the  court  of  appeals  was  justified  in 
regarding  the  whole  proceeding  as  one  from 
the  start  to  the  close,  and  in  throwing  on 
the  appellant  the  responsibility  of  so  carry- 
ing it  out  as  to  avoid  inequitable  results. 

It  is  said  that  the  Trust  Company  is 
barred  by  laches:  that  the  appellant  took 
possession  on  January  1,  1902,  and  that  the 
Trust  Company  did  not  assert  its  claim  un- 
til 1905  in  this  cause;  that  it  knew  and 
was  intimately  connected  with  every  step 
of  the  reorganization,  and  was  silent  at  a 
time  when  its  conduct  would  influence 
others,  as  the  successful  assertion  of  its 
claim  would  have  depressed  the  market 
value  of  the  appellant's  stock  and  bonds. 
But  the  Trust  Company  set  up  its  claim  in 
this  suit  in  answer  to  the  Cambria  bill  on 
November  5,  1900.  The  very  ground  of  the 
bill  was  to  prevent  the  Trust  Company  from 
selling  securities  to  satisfy  the  claim  as  it 
had  given  notice  that  it  intended  to.  The 
36  S.  C— 22. 


company  tried  to  become  a  party  to  the  Belt 
foreclosure  and  did  succeed  in  saving  its 
rights  from  prejudice.  When  later  the  Belt 
Company  and  the  appellants  came  into  this 
suit,  it  set  up  its  claim  again.  Without 
going  into  further  detail  we  are  of  opinion 
that  the  Trust  Company  is  not  barred. 

Some  technical  objections  may  be  left 
pretty  much  upon  the  decision  below.  127 
C.  C.  A.  184,  210  Fed.  699.  It  is  objected 
that  the  liability  of  the  appellant  is  not 
open  because  the  exception  to  the  master's  g^ 
conclusion  against  it  was  put  upon  other  ^ 
grounds  than  the  merits,  but  we*tee  no  rea-  * 
son  to  doubt  that  the  court  of  appeals  was 
right  in  thinking  that  justice  would  be  done 
by  adopting  the  course  that  it  did.  So  it  is 
said  that  the  appellant  was  induced  by  the 
form  of  the  exceptions  to  forego  reopening 
the  master's  finding  that  the  Belt  Company 
was  indebted  to  the  Trust  Company.  But 
it  is  not  to  be  believed  that  the  appellant 
has  given  up  anything  that  it  thought  worth 
insUting  upon.  127  C.  C.  A.  184,  210  Fed. 
700.  So  as  to  the  absence  of  a  specific 
prayer  for  relief  in  the  Trust  Company's 
answer  to  the  appellant's  intervention  in 
its  own  name.  In  short,  while  it  is  tme- 
that  reorganisation  plans  often  would  fail 
if  the  old  stockholders  could  not  be  in- 
duced to  come  in  and  to  contribute  some 
fresh  money,  and  that  the  necessity  of  such 
arrangements  should  lead  courts  to  avoid 
artificial  scruples,  still  we  are  not  prepared 
to  say  that  the  court  of  appeals  was  wrong^ 
in  finding  that  there  had  been  a  transgres- 
sion of  the  well-settled  rule  of  equity  in 
this  case,  or  that  it  went  further  than  ta 
see  that  substantial  justice  should  be  done. 

There  is  a  motion  to  dismiss  upon  which, 
in  view  of  our  decision,  the  defendant  in 
error  would  not  desire  to  insist,  and  on  the 
other  side  a  petition  for  certiorari  in  case 
its  appeal  should  be  dismissed.  In  the  cir- 
cumstances the  distinctions  become  of  little 
importance.  But  the  Cambria  bill  asserted 
a  lien  under  the  judgment  of  a  Federal 
court,  and  the  petition  of  the  appellant  as- 
serted title  under  a  decree  of  a  Federal 
court,  so  that  the  decree  may  be  affirmed 
upon  the  appeal.  Cooke  v.  Avery,  147  U.. 
S.  375,  37  L.  ed.  209,  13  Sup.  Ct.  Rep.  340; 
Commercial  Pub  Co.  v.  Beckwith,  188  U, 
S.  567,  569,  47  L.  ed.  598,  599,  23  Sup.  Ct. 
Rep.  382.  The  case  has  been  so  fully  dis- 
cussed below  that  we  think  it  unnecessary  to 
go  into  further  detaiL 

Decree  affirmed. 

The  Chief  Justice  and  Mr.  Justice  Van' 
Devanter  are  of  opinion  that,  upon  the 
findings  of  the  master,  the  decree  should  be 
reversed,  and  therefore  dissent. 
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(240  U.  S.  142) 

BANNING  COMPANY,  Mary  H.  Banning, 
Lucy  T.  Greenleaf,  Mar^  H.  Morris,  Han- 
cock, Banning,  &  Pacific  Electric  Rail- 
way Company,  Plffs.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  CALIFOR- 
NIA upon  the  Information  of  U.  S. 
WEBB,  Attorney  General. 

Constitutional  Law  <©=»123~Impairinq 
Contract  OBLiGATiONa—SAUB  of  State 
Lands. 

Compliance  with  the  provisions  of 
Cal.  act  of  April  27,  1863,  governing  the 
sale  of  tide  lands  of  the  sta^,  by  making 
an  application  for  their  purchase,  taking 
the  required  oath,  and  expending  money  for 
a  survey,  cannot  be  said  to  consummate, 
without  the  payment  of  some  instalment  of 
the  purchase  price,  a  binding  contract  be- 
tween the  purchaser  and  the  state,  protected 
by  U.  S.  Const,  art.  1,  §  10,  against  im- 
pairment by  subsequent  legislation,  not- 
withstanding a  subsequent  judgment  of  a 
state  court  in  his  favor,  rendered  in  a  con- 
test over  conflicting  applications. 

[Ed.  Note.—Por  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  §|  293-297 ;    Dec.  Dig.  e=»123.] 

[No.  73.] 

Argued  January   19,   1916. 
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r  N  ERROR  to  the  Supreme  Court  of  the 
X  State  of  California  to  review  a  decree 
which  affirmed  a  decree  of  the  Superior 
Court  of  Los  Angeles  County  in  favor  of  the 
state  in  a  suit  by  it  to  quiet  title  to  tide 
lands.    Affirmed. 

See  same  case  below,  166  Cal.  630,  138 
Pac.  100. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  A.  Gibson  and  Edward 
E.  Bacon  for  plaintiffs  in  error. 

Messrs.  Albert  Lee  Stephens,  J.  A. 
Anderson,  W.  H.  Anderson,  and  Mr.  U.  S. 
Webb,  Attorney  General  of  California,  for 
defendant  in  error. 

10 

•    *Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Suit  brought  by  the  state  of  California  to 
quiet  title  to  certain  lands  embraced  in  a 
patent  issued  under  certain  statutes  of  the 
state,  authorizing  the  sale  of  tide  lands. 

The  lands  involved  constituted  location 
No.  67  of  the  state  tide  lands,  and  the 
state  alleged  that  they  had  been  at  all  times 
a  portion  of  the  inner  bay  of  San  Pedro  and 
below  the  line  of  ordinary  high  tide;  that 
they  were  partly  within  the  limits  of  the 
.city  of  San  Pedro  and  partly  within  the 
.limits  of  Wilmington;  that  prior  to  and 
since  1870  no  portion  of  them  had  ever 
■been  reclaimable  for  agricultural  or  other 
,purpo8e8,  and  that  the  state  had  at  all  times 
withheld  them  from  sale. 


The  intermediate  pleadings  we  may  omit. 
The  defendants  (plaintiffs  in  error  here) 
filed  separate  answers,  the  pertinent  parts 
of  which  may  be  summarized  as  follows: 
They  denied  the  title  of  the  state,  the  loca- 
tion of  the  lands  as  alleged,  or  their  rela- 
tion to  the  cities  of  San  Pedro  and  Wil- 
mington, or  that  they  were  not  susceptible 
of  reclamation  for  agricultural  purposes,  or 
that  they  had  been  withheld  from  sale  by 
the  state. 

For  an  affirmative  defense  it  was  alleged^ 
that  one  Phineas  Banning,  in  February,^ 
1866,  made  application  to  the^itate  under* 
an  act  of  its  legislature  for  the  disposition 
of  state  lands  to  purchase  the  lands  in  con- 
troversy; that  he  possessed  the  qualifica- 
tions to  apply  to  purchase  the  lands,  and 
on  February  15,  1866,  did  apply  to  pur- 
chase them  under  an  act  of  the  legislature 
providing  for  their  sale,  approved  April  27, 
1863,  and  in  conformity  to  his  application 
and  the  provisions  of  §  7  of  that  act  caused 
a  survey  of  the  lands  to  be  made  and  a 
plat  and  field  notes  thereof  to  be  completed 
by  the  county  surveyor  of  Los  Angeles 
county,  and  paid  a  large  sum  of  money  to 
such  surveyor  April  2,  1866,  for  legal  fees; 
that  he  caused  a  copy  of  his  application 
and  affidavit  to  be  filed  in  the  office  of  the 
surveyor  general  of  the  state  February  15, 
1866;  that  on  said  date  he  subscribed  the 
oath  required  by  §  28  of  the  act  of  1863, 
and  complied  with  §  29;  that  by  reason  of 
such  proceedings  he  acquired  the  title  to 
the  lands  and  a  contract  was  created  be- 
tween him  and  the  state  whereby  the  state 
agreed  to  sell  him  the  lands  upon  the  terms 
provided  in  the  act  of  1863.  iThat  he  com- 
plied with  all  other  provisions  of  the  act 
and  of  other  acts,  and  that  a  patent  was 
duly  issued  to  him  and  the  title  thereby 
conveyed  to  him,  and  by  him  conveyed  to 
defendants.  That  the  state  by  this  action 
is  attempting  to  impair  the  obligation  of 
the  contract  between  the  state  and  Banning, 
in  violation  of  article  1,  §  10,  of  the  Con- 
stitution of  the  United  States. 

That  subsequently  other  applications  were 
made  to  purchase  other  lands  in  the  vicin- 
ity of  location  No.  67,  which  overlapped  and 
conflicted  with  that  made  by  Banning;  that 
one  of  said  applicants,  to  wit,  one  William 
>^cFadden,  made  a  demand  upon  the  sur- 
veyor general  of  the  state  that,  in  pursuance 
of  §  3413  of  the  Political  Code  of  the  state, 
the  contest  between  the  applicants  be  re- 
ferred to  the  proper  court  for  judicial  de- 
termination of  the  question  as  to  which  of 
the  applicants  was  entitled  to  a  patent 
from  the  state.  That,  in  accordance  with5 
•the  requests,  the  surveyor  general  referred* 
the  contest  to  the  district  court  of  the 
seventeenth  judicial  district  of  the  state  in 
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and  for  the  county  of  Los  Angeles,  and 
in  pursuance  thereof  McFadden  commenced 
an  action  against  Banning  and  certain  other 
parties,  and  it  was  therein  adjudged  that 
Banning  was  entitled  to  purchase  and  to 
have  a  patent  issued  to  him,  and  that  Ban- 
ning was  entitled  to  the  approval  of  his 
survey  and  application  as  to  all  of  the  lands 
described  in  his  amendatory  application  of 
January  2,  1878,  except  a  certain  described 
tract,  and  was  entitled  to  comply  with  the 
further  provisions  of  the  law  to  purchase 
and  receive  a  patent  therefor. 

That  Banning,  on  April  6,  1880,  paid  the 
first  instalment  on  the  purchase  price  of  the 
land,  and,  on  April  10,  1880,  a  certificate 
of  purchase  was  issued  to  him  whereby  it 
was  certified  that  he  had  in  all  respects 
complied  with  the  law  and  was  entitled  to 
receive  a  patent;  that  subsequently,  on  De- 
cember 14,  1881,  another  certificate  was  is- 
sued certifying  that  full  payment  had  been 
made  to  the  state  and  that  the  decree  of 
the  court  in  the  contest  proceedings  had 
been  fully  complied  with,  and  that  he  was 
entitled  to  a  patent,  and  thereafter  on  De- 
cember 16,  1881,  a  patent  was  duly  issued 
in  accordance  with  the  certificate  and  the 
decree  of  the  district  court,  and  duly  re- 
corded in  the  office  of  the  recorder  of  Los 
Angeles  county. 

That  the  defendants  have  succeeded  to  the 
rights  of  Banning  and  have  become  vested 
with  a  fee-simple  title  to  the  lands  para- 
mount to  the  claim  of  the  state  or  of  any 
person;  that  the  state  is  estopped  by  the 
judgment  of  the  district  court  and  the  pro- 
ceedings from  claiming  any  right,  title,  or 
interest  in  them  or  any  of  them,  and  that 
)the  patent  and  proceedings  are  a  bar  to 
||  the  claim  of  the  state  or  of  anyone. 

As  a  third  defense,  §1  312,  315-319  *of 
the  Code  of  Procedure  of  the  state  were 
pleaded  as  a  bar  to  the  action. 

The  trial  court  found  to  be  true  the 
allegations  of  the  state  as  to  the  character 
of  the  lands,  their  location  within  the  inner 
harbor  of  San  Pedro,  and  that,  since  1870, 
they  have  been  within  2  miles  of  the  city 
of  San  Pedro  and  Wilmington,  being  partly 
within  the  limits  of  those  cities. 

The  court  also  found  the  fact  of  the  ap- 
plication of  Banning  as  alleged,  the  conflict 
with  McFadden,  its  reference  to  the  dis- 
trict court  for  decision,  the  decision  and 
judgment  rendered,  and  the  subsequent  pro- 
ceedings had,  the  payment  of  the  purchase 
price  of  the  lands,  and  the  issue  of  patent 
to  Banning.  It  further  found  that  the  pat- 
ent was  void,  that  no  title  vested  thereby  to 
any  land  below  ordinary  high  tide,  that  the 
state  was  not  estopped  by  the  judgment  or 
the  subsequent  proceedings,  and  that  they 
did  not  bar  the  claims  of  the  state,  nor  con- 


stitute an  adjudication  of  the  matters  in 
controversy  against  the  state,  or  debar  it 
from  prosecuting  this  action.  The  court 
also  decided  against  the  bar  of  the  sections 
of  the  Code  of  Procedure. 

From  these  findings  the  court  concluded 
and  decreed  that  the  state  was  the  owner  of 
the  lands,  and  that  the  defendants  had  not 
nor  had  either  of  them  any  estate  or  title 
in  them.  A  motion  for  new  trial  was  made 
and  denied,  and  on  appeal  the  supreme  court 
afiSrmed  the  judgment  and  order  denying 
the  new  triaL 

There  is  no  dispute  about  the  facts.    Ban- 
ning complied  with  the  act  of  1863  and  sub- 
sequent acts  concerning   the    sale    of    the 
lands,  and  acquired  title  if  they  had  the 
efficacy  to  convey  it,  or  were  not  suspended 
in  their  operation  by  subsequent  legislation 
and  by  the  Constitution  of  the  state,  adopt- ^ 
ed  in  1879.1    The  supreme  court  denied  injUJ 
'■ome  respects  such  efficacy,  and  decided  that* 
all  of  the  right  of  Banning  to  acquire  title 
to  the  lands  was  taken  away  by  the  Con- 
stitution of  1879,   and    the    legislation  to 
which  we  shall  presently  refer. 

We  need  not  encumber  the  opinion  with 
a  detail  of  the  statutes.  It  is  conceded  and 
the  supreme  court  has  decided  that  title 
could  be  acquired  to  the  tide  lands  of  the 
state  under  the  act  of  1863,  and  it  is  con- 
ceded that  Banning  proceeded  regularly  un- 
der that  statute  and  acquired  the  title  if 
other  statutes  or  the  Constitution  of  1879 
did  not  intervene  to  prevent.  It  is  upon 
the  efficacy  of  the  later  statutes  and  the 
Constitution  that  the  questions  in  the  case 
depend. 

The  specific  contention  of  plaintiffs  In 
error  is  that,  by  the  application  to  purchase 
the  lands  under  the  act  of  1863,  the  ex- 
penditure of  money  in  accordance  with  its 
provisions  for  a  survey  of  the  lands,  the 
statute  of  1868  and  the  Political  Code,  and 
the  judgment  in  the  McFadden  contest,  a 
contract  between  Banning    and    the    state 


l"No  individual,  partnership  or  corpora- 
tion, claiming  or  possessing  the  frontage  or 
tidal  lands  of  a  harbor,  bay,  inlet,  estuary, 
or  other  navigable  water  in  this  state,  shall 
be  permitted  to  exclude  the  right  of  way  to 
such  water  whenever  it  is  required  for  any 
public  purpose,  nor  to  destroy  or  obstruct 
the  free  navigation  of  such  water;  and  Uie 
legislature  shall  enact  such  laws  as  will 
give  the  most  liberal  construction  to  this 
provision,  so  that  access  to  the  navigable 
waters  of  this  state  shall  be  always  attain- 
able for  the  people  thereof."  Article  XV ^ 
S  2. 

The  Constitution  of  the  state  has  special 
relevancy  in  regard  to  contentions  not  be- 
fore us.  We  refer  to  and  insert  it  only  for 
the  sake  of  completeness,  it  being  referred 
to  throughout  the  argument. 
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was  made  which  the  Constitution  of  1870 
•or  subsequent  statutes  could  not  impair. 

The  opposing  contention  is  that  no  in- 
violable right  of  purchase  vested  in  Banning 
or  contract  occurred  imtil  the  payment  by 
him  of  the  purchase  price  of  the  lands,  and 
that  such  payment  was  after  the  adoption 
of  the  Constitution  and  legislation  with- 
drawing the  lands  from  sale.  In  other 
c  words,  that  the  lands  were  withdrawn  from 
H  sale  before  any  right  became  consummated. 
•  *Some  dates  are  necessary  to  be  given: 
Banning's  application  was  made  in  Febru- 
ary, 1866.  It  was  allowed  to  rei>08e  with- 
out attention  until  the  contest  initiated 
by  McFadden  in  April,  1878,  on  account  of 
McFadden's  application  that  overlapped  and 
conflicted  with  Banning's.  Judgment  was 
•entered  in  this  contest  November  26,  1879. 
This  judgment  decided  Banning's  to  be  the 
prior  right.  He  made  a  first  payment  on 
the  lands  March  6, 1880.  The  certificate  was 
issued  April  10,  1880,  and  a  patent  executed 
December  16,  1881.  The  Constitution  was 
adopted  in  1870,  as  we  have  seen.  And  fur- 
ther, in  1872,  the  town  of  Wilmington  was 
incorporated,  and  the  supreme  court  held 
that  by  an  act  passed  April  4,  1870,  all 
lands  within  2  miles  of  "'any  town  or  vil- 
lage'* (Statutes  of  1869-70,  §  877)  were  ex- 
cluded from  sale.  This  provision  was  re- 
peated in  the  Political  Code  of  1872,  §  3488. 
The  act  of  incorporation  of  Wilmington  was 
repealed  in  1887  (Stats.  1887,  108,  109), 
but  the  court  said:  'If,  in  point  of  law, 
Wilmington  was  an  incorporated  town 
.  .  .  during  the  interval  between  the 
.passage  and  the  repeal  of  the  law,  then  all 
proceedings  to  purchase  the  lands  in  ques- 
tion taken  in  that  interval  would  be  invalid 
with  respect  to  land  within  the  2-mile 
limit."  [People  ex  rel.  Webb  v.  California 
Fish  Co.  166  Cal.  603,  138  Pac.  79.]  This 
being  the  law,  and  the  lands  lying  within 
2  miles  of  the  limits  of  Wilmington  as  in 
corporated  by  the  act  of  1872,  the  court 
said:  "The  patent  is  void  and  all  claims  of 
any  of  the  defendants  thereunder  are  in- 
valid."    [166  Cal.  632,  138  Pac.  100.] 

We  accept  this  construction  of  the  act  in- 
corporating Wilmington  and  the  effect  of 
the  act  of  April  4,  1870,  and  of  §  3488  of 
the  Political  Code  and  the  exclusion  thereby 
of  tide  lands  within  2  miles  of  Wilmington 
from  sale;  and  we  are  brought  to  the  short 
point  of  the  effect  of  the  application  and 
proceedings  under  it  by  the  payment  of  the 
first  instalment  of  the  purchase  price  of  the 
40  lands  and  the  other  acts  relied  on,  whether 
-•  they  consummated*  a  contract  between  the 
state  and  Banning,  protected  by  the  Con- 
stitution of  the  United  States. 

To  support  such  conclusion  plaintiffs  in 
-error  cite  McConnaughy    v.    Pennoyer,    43 


Fed.  196,  in  which  Judge  Deady  expressed 
the  view  of  an  Oregon  statute  which  offered 
the  lands  of  that  state  for  sale,  that  such 
an  application  was  "a  written  acceptance  of 
the  offer  of  the  state,  in  relation  to  the 
land  of  the  state  described  therein,"  and 
they  cite  the  same  case  in  this  court  (140 
U.  S.  1,  18,  35  L.  ed.  363,  368,  11  Sup.  Ct 
Rep.  699),  where  that  view  was  pronounced 
forcible  and  might  have  been  conclusive  but 
for  the  opposing  consideration  that  suggest- 
ed itself  that  the  bare  application  itself, 
unaccompanied  by  the  payment  of  any  con- 
sideration, partook  of  the  nature  of  a  pre- 
emption claim  under  the  laws  of  the  United 
States,  with  reference  to  which  it  had  been 
held  that  the  occupancy  and  improvement 
of  the  land  by  the  settler  and  the  filing  of 
the  declaratory  statement  of  such  fact  con- 
ferred no  vested  right  as  against  the  gov- 
ernment of  the  United  States  until  all  of 
the  preliminary  steps  prescribed  by  law,  in- 
cluding the  payment  of  the  price,  were  com- 
plied with.  Yosemite  Valley  Case  (Hutch- 
ings  V.  Low),  15  Wall.  77,  21  L.  ed.  82,  and 
Frisbie  v.  Whitney,  9  Wall.  187,  19  L.  ed. 
668,  were  cited.  The  court  found  it  unneces- 
sary to  determine  between  those  views. 

The  cited  cases  were  approved  in  Camp- 
bell V.  Wade,  132  U.  S.  34,  38,  33  L.  ed.  240, 
242,  10  Sup.  Ct.  Rep.  9,  and  their  principle 
applied  to  statutes  of  the  state  of  Texas, 
one  offering  land  for  sale  and  the  other  with- 
drawing it  before  the  performance  of  the 
conditions  which  gave  a  right  of  purchase. 
These  conditions  were  an  application  to  the 
surveyor  of  the  county  in  which  the  land 
was  situated  to  survey  the  land  and  within 
sixty  days  after  survey  to  file  it  in  the  Gen- 
eral Land  Office.  Within  sixty  days  after 
such  filing,  it  was  provided  by  the  statute, 
it  should  be  the  right  of  the  applicant  to 
pay  the  purchase  money,  and  upon  doing  wo  ^ 
to  receive  patent  for  the  land.  "But  for  this  g 
declaration  of  the  act,"  this*eourt  said,  by« 
Mr.  Justice  Field,  "we  might  doubt  whether 
a  right  to  purchase  could  be  considered  as 
conferred  by  the  mere  survey  so  as  to  bind 
the  state." 

Considering  the  same  statute  in  Telfener 
V.  Russ,  146  U.  S.  522,  532,  36  L.  ed.  800, 
805,  12  Sup.  Ct.  Rep.  930,  it  was  said  that 
the  right  was  "designated  in  the  decision  of 
the  supreme  court  of  the  state  as  a  vested 
right  that  could  not  be  defeated  by  subse- 
quent legislation." 

Plaintiffs  in  error  cite  Northern  P.  R.  Co. 
V.  DeLacey,  174  U.  S.  622,  43  L.  ed.  1111, 
19  Sup.  Ct.  Rep.  791,  as  in  some  way  modi- 
fying the  doctrine  of  the  Yosemite  Valley 
Case  and  of  Frisbie  v.  Whitney.  That  case 
involved  the  question  whether  a  claim  of 
pre-emption  had,  under  the  circumstances 
stated  in  the  case,  so  far  attached  to  the 
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]and  in  controversy  that  it  did  not  pass 
under  a  grant  to  the  railroad  company  as 
land  to  which  the  United  States  had  *'full 
title,  not  reserved,  sold,  granted,  or  other- 
wise appropriated,  and  free  from  pre- 
emption, or  other  claims  or  rights."  It  was 
held  to  have  so  passed;  in  other  words,  that 
the  claim  had  not  attached  to  the  land,  De- 
Lacy  not  having  performed  the  conditions 
of  its  pre-emption.  The  case  has  no  value 
in  the  solution  of  the  questions  presented 
by  the  case  at  bar.  Nor  have  the  other 
cases  cited  by  plaintiffs  in  error  for  the 
proposition  that  an  offer  made  by  a  state, 
though  no  particular  person  be  designated, 
and  accepted,  constitutes  a  contract  which 
will  be  protected  by  the  Federal  Constitu- 
tion. The  proposition  in  its  generality  may 
be  admitted.  Its  illustration  and  applica- 
tion in  the  cited  cases  it  would  protract 
this  opinion  unnecessarily  to  detail.  It  is 
enough  to  say  that  the  cases  are  not 
apposite.  The  offer  and  acceptance  must 
have  the  characteristics  of  a  bargain,  must 
be  conventional  counterparts,  as  in  the  cited 
eases,  and  of  which  we  may  say  generally 
franchises  were  offered  on  one  part  and  ac- 
cepted on  the  other  by  the  undertaking  of 
works  costly  to  construct    and    costly    to 

« maintain,  and  from  which  the  public  de- 

H  rived  great  benefit. 

*  *  But  even  in  such  case  it  was  pointed  out 
in  Wisconsin  &  M.  R.  Co.  r.  Powers,  191  U. 
S.  370,  386,  48  L.  ed.  229,  231,  24  Sup.  Ct. 
Rep.  107,  that  the  offer  of  a  state  does  not 
necessarily  imply  a  contract.  It  may  be 
of  encouragement  merely,  "holding  out  a 
hope,  but  not  amounting  to  a  covenant." 
The  offer  of  the  state  was  an  exemption  from 
taxation,  and  the  asserted  acceptance  of 
the  offer  which  was  said  to  consummate  a 
contract  was  the  building  of  a  railroad,  and 
it  was  observed  that  the  "building  and 
operating  of  the  railroad  was  a  sufficient 
detriment  or  change  of  position  to  constitute 
a  consideration  if  the  other  elements  were 
present.  But  the  other  elements  are  that 
the  promise  and  the  detriment  are  the  con- 
ventional inducements  each  for  the  other. 
No  matter  what  the  actual  motive  may  have 
been,  by  the  express  or  implied  terms  of  the 
supposed  contract,  the  promise  and  con- 
sideration must  purport  to  be  the  motive 
each  for  the  other,  in  whole  or  at  least  in 
part.  It  is  not  enough  that  the  promise 
induces  the  detriment  or  that  the  detriment 
induces  the  promise,  if  the  other  half  is 
wanting."  The  "offer"  and  "acceptance"  we 
held  not  to  constitute  a  contract.  This  com- 
ment is  applicable  to  the  case  at  bar,  and 
the  supreme  court  of  the  state  has  decided, 
as  we  shall  presently  see,  that  the  filing  of 
the  application  does  not  constitute  a  bind- 


ing contract  upon  the  part  of  the  applicant 
and  the  state. 

But  plaintiffs  in  error  say  that  this  court 
is  not  bound,  against  the  invocation  of  the 
contract  clause  of  the  Constitution  of  the 
United  States,  by  the  decision  of  the  su- 
preme court  of  the  state  of  California  as  to 
the  construction  and  effect  of  the  act  of 
1863,  and  subsequent  legislation  supplement- 
ing its  provisions.  Louisiana  R.  &  Nav.  Co. 
V.  Behrman,  235  U.  S.  164,  59  L.  ed.  175,  35 
Sup.  Ct.  Rep.  62;  New  York  Electric  Lines 
Co.  V.  Empire  City  Subway  Co.  235  U.  S. 
179,  59  L.  ed.  184,  L.R.A.  — ,  — ,  35  Sup. 
Ct.  Rep.  72,  Ann.  Cas.  1915A,  906.  And 
they  insist  that  the  language  of  the  act  ex- 
plicitly offered  the  lands  for  sale,  which 
offer  was  accepted  by  Banning  through  his^ 
application,  the  oath  taken  by  him,  and  theS 
Vxpenditures  made  by  him,  and  that  this* 
construction  has  supporting  strength  from 
the  judicial  contest  authorized  by  the  act, 
and  that  the  judgment  rendered  in  such  con- 
test was  effective  not  only  against  the  losing 
contestant,  but  against  the  state  as  welL 

If  we  apply  the  analogy  of  the  pre-emp- 
tion laws  we  shall  have  to  reject  immedi- 
ately the  contention  based  on  the  proceed- 
ings aside  from  the  judgment  rendered  upon 
a  conflict  of  applications,  and  against  the 
asserted  effect  of  such  judgment  we  have 
also  the  analogy  of  a  conflict  of  claims  un- 
der the  mining  laws  of  the  United  States. 
In  other  words,  the  state  made  an  offer  to 
sell,  which  might  have  been  perfected  into 
an  inviolable  right,  and  provided  for  a  con- 
test of  conflicting  claims,  not  as  against  it- 
self, but  as  to  the  rights  of  the  contending 
parties.  The  rightful  claimant  being  deter- 
mined and  his  right  of  purchase  perfected* 
the  state  is  then  bound  by  its  offer,  and  is 
then,  and  not  until  then,  precluded  from 
legislation  withdrawing  it.  And  the  right 
of  purchase  is  perfected  only  by  the  pay- 
ment of  some  instalment  of  the  purchase 
price  of  the  land.  It  is  only  then  that  the 
state  has  received  anything  of  value  from 
the  applicant.  What  he  has  done  prior,  the 
expenditures  he  has  made,  are  but  the 
qualifications  to  become  a  purchaser,  not 
binding  him  to  proceed,  nor  binding  the 
state  to  wait  for  that  which  may  never  be 
done  before  it  determines  on  other  uses  or 
disposition  of  the  lands.  And  to  wait 
might  mean  serious  embarrassment.  We 
have  seen  in  the  case  at  bar  that  Banning 
applied  first  in  1866.  His  application  was 
permitted  to  repose  in  the  files  of  the  coun- 
ty or  state  officers  until  1878,  when  activ- 
ity upon  it  was  provoked  by  another  appli- 
cation. 

Plaintiffs  in  error  have  been  tmable  to 
cite  a  single  decision  in  sanction  of  their 
contention.     The  supreme  court  refers  to 
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igone   (Hinckley  y.  Fowler,  43  CaL  63),  de* 
^  dded  in  1872,  as  possibly  being  urged  to 

*  support  it.  *If  we  may  venture  to  express 
our  understanding  of  that  case,  we  should 
say  that  it  is  seriously  disputable  if  it  so 
d  cides.  However,  the  court  said  that  the 
case,  so  far  as  it  announced  such  view, 
that  ia,  "so  far  as  it  announces  the  rule 
that  the  filing  of  the  application  creates  a 
contract  binding  on  the  state  before  any 
part  of  the  price  is  paid,  must  be  considered 
as  overruled  by  the  later  decisions."  Mes- 
senger ▼.  Kingsbury,  158  Gal.  616,  112  Fac. 
65,  and  cases  cited.  Also  Polk  r.  Sleeper, 
158  Cal.  632, 112  Fac  170.  And  these  cases 
have  become  rules  of  property  and  factors 
in  decision, — ^indeed,  would  determine  it» 
ev  sa  if  we  had  doubt  of  the  construction  of 
the  applicable  statutes,  under  the  ruling  of 
Burgess  v.  Seligman,  107  U.  S.  20,  27  L. 
ed.  359,  2  Sup.  Ct.  Rep.  10,  and  many  subse- 
quent cases. 

A  somewhat  confused  contention  is  made 
that  by  the  act  of  March  28,  1868,  and 
under  the  Political  Code  the  rights  of  plain- 
tiffs in  error  were  preserved,  and  yet  it 
seems  to  be  contended  that,  though  both 
act  and  Code  contain  a  provision  excluding 
from  their  operation  tide  lands  within  2 
miles  of  any  town  or  village,  such  provision 
is  not  applicable  to  lands  theretofore  applied 
for.  The  contentions  we  may  suppose  were 
rejected  by  the  supreme  court.  And  plain- 
tiffs in  error  say  that  a  decision  either  way 
cannot  affect  their  ''prior  contention,  that 
a  binding  contract  of  sale  was  created  by 
the  acceptance  of  the  state's  offer,  through 
the  filing  in  1866  of  an  application  to  pur- 
chase under  the  act  of  1863."  Further  dis- 
cussion of  the  contentions  is  therefore  un- 
necessary. Nor  is  further  discussion  of  the 
effect  of  the  judgment  in  the  contest  pro- 
ceedings necessary.  If,  by  the  incorporation 
of  Wilmington  in  1872,  the  act  of  April, 
1870,  and  the  Political  Code  of  1872,  which 
excluded  all  tide  lands  within  2  miles  of 
Wilmington,  became  effective,  the  lands 
were  withdrawn  from  sale,  and  plaintiffs 
in  error  could  have  acquired  no  rights  by 
e  proceedings  subsequent  to  such  incorpora- 
S  tion.    This,  we  have  seen,  was  the  judgment 

*  of* the  supreme  court  of  the  state.  The 
court  had  decided  in  prior  cases  that  the 
state  was  not  a  party  to  the  contest  (Cun- 
ningham V.  Crowley,  51  Cal.  128,  133) ;  that 
the  contest  decided  only  the  rights  of  the 
opposing  parties  (Berry  v.  Cammet,  44  Cal. 
347;  Polk  v.  Sleeper,  supra). 

The  judgment  undoubtedly  is  conclusive 
between  the  parties,  determines  their  rights, 
as  between  themselves,  and  establishes  the 
privilege  to  purchase  the  lands  acquired  by 
the  prior  application,  even  against  the  state, 
**90  long  as  the  ttatute  remained  in  force,** 


to  use  the  language  of  Hinckley  r.  Fowler, 
supra.  This  explanation  may  be  given  of 
all  the  cases  cited  by  plaintiffs  in  error  upon 
the  effect  of  the  judgment.1^  As  long  as  the 
statute  existed,  rights  could  be  acquired 
under  it.  Upon  its  repeal  or  limitation, 
such  opportunity  was  taken  away. 
Judgment  afi^med. 


(MO  U.  S.  15tf) 
CARNEGIE  STEEL  COMPANY,  Appt, 

V. 

UNITED  STATES. 

UiriTED  States  ^=>73— Contracts  —  Ex- 
cuse FOB  Delay— **UNAVoiDABLii  Cause, 

ETC." 

Delay  in  the  performance  of  a  con- 
tract to  manufacture  18-inch  face-hardened 
armor  plate  for  the  United  States,  caused 
by  the  manufacturer's  ignorance,  shared  by 
the  world  when  the  contract  was  made,  of 
the  necessary  scientiffc  process,  was  not  due 
to  "unavoidable  causes,  such  as  fires,  storms^ 
labor  strikes,  actions  of  the  United  States* 
and  so  forth,"  within  the  meaning  of  the 
provision  of  the  contract  that,  in  computing 
the  liquidated  damages  which  might  be  de- 
ducted by  the  United  States  from  the  con- 
tract price  for  delay,  the  manufacturer 
should  be  given  credit  for  delays  due  to  sucb 
causes. 

[Ed.  Note.— For  other  caseSp  see  United  States*. 
Cent  Dig.  S  56 ;    Dec.  Dig.  ^=973. 

For  other  deflnitlone,  see  Words  and  Phrases, 
First  and  Second  Series.  Unavoidable  Cause.] 

[No.  171.] 

Argued  January  21,   1916.     Decided  Feb- 
ruary 21,  1916. 

APPEAL  from  the  Court  of  Claims  Uk 
review  a  judgment  sustaining  in  part 
a  demurrer  of  the  United  States  to  a  peti- 
tion for  the  recovery  of  an  amount  alleged 
to  be  due  claimant  under  a  contract  with 
the  United  States.    Affirmed. 

See  same  case  below,  49  Ct  CI.  403. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  H.  Uayden  for  appellant. 

Assistant  Attorney  General  Tliompson 
for  appellee.  ^ 

*Mr.  Justice  McKenna  delivered  the  opin-* 
ion  of  the  court: 

Petition  in  the  court  of  claims  for  the 
recovery  of  $8,595.35,  alleged  to  be  due 
claimant  as  a  balance  of  the  price  of  armor 
plate  furnished  the  government  under  a  con- 
tract  between  it  and  claimant. 


I  Cadierque  v.  Duran,  49  Cal.  356;  Christ- 
man  V.  Brainard,  51  Cal.  534;  Wright  T. 
lAUgenour,  55  Cal.  280;  Dillon  ▼.  Salouda». 
68  Cal.  267,  9  Pae.  162;  Cushing  v.  Keslar, 
68  Cal.  473,  9  Pac.  659;  Garfield  v.  Wilson, 
74  Cal.  175, 15  Pac.  620;  Anthony  v.  Jillson^ 
83  Cal.  299,  300,  23  Pac.  419,  16  Mor.  Min. 
Rep.  26;  Goldberg  ▼.  Thompson,  96  CaL 
117.  30  Pac.  1019. 


^=9For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  DlgesU  ft  IndoMS 
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The  contract  is  an  elaborate  one  and  by 
it  claimant  engaged  to  manufacture  for  the 
Ordnance  Department  armor  plates  of  a  cer- 
tain designated  thickness,  in  conformity 
with  instructions,  specifications,  and  draw- 
ings attached  to  and  made  a  part  of  the 
contract.  And  claimant  agreed  to  provide 
certain  of  the  18-inch  plates  for  the  pur- 
pose of  the  ballistic  test  prescribed  by  the 
specifications,  and  that  such  plates,  when 
subjected  to  the  ballistic  test,  should  fulfil 
certain  requirements  set  forth  in  the  speci- 
fications. The  dates  of  delivery  were  to  be 
on  or  before  September  7,  1911,  and  No- 
vember 7, 1011,  and  the  place  of  delivery  the 
Bethlehem  Steel  Company,  South  Bethle- 
hem, Pennsylvania. 

*The  government  engaged  to  receive  the 
plates  when  manufactured,  tested,  and  ap- 
proved as  provided,  and  make  payment  for 
them  in  instalments  from  time  to  time  as 
g  the  manufacture  of  the  armor  and  material 
H  progressed  and  after  delivery.  In  the  event 
of  tke  claimant  failing  to  prosecute  the 
manufacture  of  the  armor  and  material 
properly,  or  to  complete  delivery  on  or  be- 
fore the  dates  named  in  the  contract,  the 
Chief  of  Ordnance  might  complete  such 
manufacture  at  the  expense  of  claimant, 
charging  it  with  the  cost  thereof  in  excess 
of  the  contract  price;  "or  else  (2)  waive  the 
time  limit  named  in  the  contract  and  permit 
the  claimant  to  complete  the  delivery  of  the 
armor  and  material  within  a  reasonable 
time,  and  thereupon  deduct  from  the  sum 
stipulated  to  be  paid  the  claimant  for  all 
of  the  armor  and  material,  as  liquidated 
damages,  a  sum  equal  to  Vso  ^^  ^  P^ 
centum  of  the  contract  price  of  all  armor 
and  material  remaining  undelivered  on  No- 
vember 7,  1011,  for  each  day  of  delay  in  its 
delivery;  Provided,  however,  that  in  com- 
puting the  amount  of  any  such  deduction, 
the  claimant  should  be  given  credit  for  de- 
lays occurring  during  the  performance  of 
the  contract,  which  the  Chief  of  Ordnance 
might  determine  to  have  been  due  to  un- 
avoidable causes,  such  as  fires,  storms,  labor 
strikes,  actions  of  the  United  States,  and 
so  forth,'  and  that  the  date  of  completion 
of  the  delivery,  for  the  purposes  of  the  final 
settlement  between  the  parties,  should  be  a 
date  to  be  ascertained  by  deducting,  from  the 
whole  period  between  the  signing  of  the 
contract  and  the  date  of  the  actual  delivery, 
all  delays  which  were  found  to  have  been 
due  to  unavoidable  causes." 

It  is  alleged  that  claimant  encountered 
diflSculties  which  were  unforeseen  by  both 
parties  when  the  contract  was  made,  and 
were  then  unforseeable,  and  in  consequence 
thereof  the  delivery  of  the  armor  and  per- 
taining material  was  delayed  unavoidably. 
That  prior  to  the  manufacture  of  the  ar- 


mor no  face-hardened  armor  18  inches  in 
thickness  had  been  manufactured  in  this  or 
any  foreign  country,  and  no  information 
with  respect  to  the  process  or  processes  to 
be  employed  in  its  manufacture  was  obtain-^i 
able.  S 

*That,  for  the  purpose  of  learning  what* 
manner  of  treatment  or  face-hardening  proc- 
ess should  be  applied  to  the  18-inch  plates, 
and  in  order  that  they  might  attain  the 
highest  degree  of  efficiency  possible,  and 
meet  all  the  requirements  of  the  specifica- 
tions, claimant  completed  one  of  the  plates, 
applying  to  it  a  treatment  or  face-harden- 
ing process  deduced  from  the  formula  which 
claimant  and  every  other  manufacturer  of 
armor  plate  in  this  and  every  foreign  coun- 
try had  followed  in  the  manufacture  of 
armor  plate,  and  which  was  recognized  by 
authorities  on  the  subject  as  the  one  which 
would  give  the  best  results. 

That  upon  its  completion  the  plate  was, 
on  April  10,  1011,  subjected  to  the  ballistic 
test  and  it  met  the  requirements  of  the 
specifications.  Thereupon  claimant  proceed* 
ed  to  complete  all  of  the  plates,  certain  of 
which  were  selected  for  the  purpose  of  the 
ballistic  test  and  failed  to  fulfil  the  require- 
ments of  the  specifications.  Other  plates 
were  selected  and  failed.  Thereupon  claim- 
ant, with  all  due  diligence  and  despatch, 
made  or  caused  to  be  made  by  metallurgical 
experts  exhaustive  tests  and  experiments, 
and  it  was  ascertained  that,  in  order  to  pass 
the  test  required  by  the  Ordnance  Depart- 
ment, the  plates  must  possess  certain  me-  ' 
tallurgical  qualities  or  conditions  which,  up 
to  that  time,  were  unknown  to  anyone,  and 
the  necessity  for  which  was  not  foreseeable 
when  the  contract  was  made.  In  conduct- 
ing the  test  it  was  necessary  to  use  plates 
of  full  size  and  the  tests  were  conducted 
with  all  due  diligence  and  despatch.  From 
the  plates  thus  tested  the  Ordnance  Depart- 
ment selected  a  third  plate  which  was  test- 
ed January  10th  and  24th,  1012,  and  was 
found  to  fulfil  the  requirements  of  the  speci- 
fications. Claimant  in  due  course  finished 
all  of  the  plates  which  the  contract  called 
for,  and  they  were  approved  and  delivered 
as  in  the  manner  prescribed. 

It  is  alleged  that  by  reason  of  the  cir-^ 
cumstances* detailed   there  were  delays   in* 
the  delivery  of  the  plates,  and  that  the  de- 
lays were  due  to  causes  which  were  unavoid- 
able within  the  meaning  of  the  contract. 

On  account  of  the  delays,  however,  the 
Ordnance  Department  proposed  to  deduct 
from  the  contract  price  of  the  armor  and 
pertaining  material  the  simi  of  $8,508.15  as 
liquidated  damages  on  account  of  a  portion 
of  the  delay.  Claimant  made  protest,  as- 
serting that  the  delays  were  due  to  causes 
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provided  for  in  articles  4  and  8  of  the  con- 
tract. 

By  article  4  it  waa  provided  that  in  case 
of  failure  of  claimant  to  deliver  any  or  all 
of  the  armor  contracted  for  there  would  be 
deducted  from  any  payment  to  be  made  to 
claimant  i/so  of  1  per  cent  of  the  contract 
price  of  all  of  the  armor  remaining  unde- 
livered for  each  and  every  day  of  delay  in 
the  completion  of  the  contract,  not,  however, 
by  way  of  penalty,  but  as  liquidated  dam- 
ages. 

It  waa,  however,  provided  in  article  8  of 
the  contract,  that  the  Chief  of  Ordnance,  in 
case  of  delay  in  the  delivery  of  the  armor, 
as  provided  in  article  1  of  the  contract,  in- 
stead of  completing  the  manufacture  or  de- 
livery of  the  material  at  the  expense  of 
claimant,  might  waive  the  time  limit  and 
deduct  from  any  payment  due  or  to  become 
due  the  liquidated  damages,  if  any,  provided 
for  in  artiele  4:  "Provided,  however,  that 
in  making  final  settlement  based  upon  the 
date  of  completion  of  the  delivery,  the  party 
of  the  first  part  [claimant]  shall  receive 
credit  for  sudi  delays  occurring  during  the 
performance  of  the  contract  as  the  Chief 
of  Ordnance  may  determine  to  have  been 
due  to  unavoidable  causes,  such  as  fires, 
storms,  labor  strikes,  action  of  the  United 
States,  etc.,  and  the  date  of  completion  shall 
be  considered  for  the  purposes  of  final  settle- 
ment as  the  date  of  the  actual  completion 
of  the  delivery,  less  the  delays  due  to  un- 
avoidable causes;  but  none  of  the  above 
causes  shall  constitute  a  basis  for  an  action 
3  against  the  United  States  for  damages.** 
•  •The  government  filed  a  demurrer  to  the 
petition.  It  was  sustained  as  to  $7,564.08 
of  the  amount  sued  for  and  overruled  as  to 
$1,031.08.  The  damages  on  account  of  delay 
to  the  amount  of  the  latter  sum  the  court 
found  was  due  to  the  government's  delay. 
The  other  sum,  that  is  $7,664.08,  the  court 
attributed  to  the  claimant,  the  court  say- 
ing, through  Chief  Justice  Campbell,  that 
*^he  difficulties  under  which  claimant  la- 
bored .  •  .  were  not  due  to  'unavoidable 
causes'  within  the  meaning  of  those  terms 
in  the  contract,  and,  though  unforeseen,  did 
not  render  the  performance  impossible;"  and 
added:  The  court  cannot  make  a  different 
eontract  from  that  which  the  parties  made 
for  themselves.  The  Harriman,  9  Wall. 
161,  172,  19  L.  ed.  629,  633;  Sun  Printing  & 
Pub.  Asso.  T.  Moore,  183  U.  S.  642,  46  L. 
ed.  366,  22  Sup.  Ot.  Rep.  240;  Satterlee's 
Case,  30  Ct.  CI.  31;  Pacific  Hardware  &  Steel 
Co.  v.  United  States,  49  Ot  CI.  327."  [49 
a.  CI.  407]. 

It  will  be  observed  that  the  point  in  the 
case  is  a  short  one.  It  is  whether  the 
causes  of  delay  alleged  in  the  petition  were 
unavoidable,  or  were  of  the  character  de- 


scribed in  the  contract;  that  is,  "such  a» 
fires,  storms,  labor  strikes,  action  of  the 
United  States,  etc."  The  contention  that 
the  alleged  causes  can  be  assigned  to  such 
category  creates  some  surprise.  It  would 
seem  that  the  very  essence  of  the  promise 
of  a  contract  to  deliver  articles  is  ability 
to  procure  or  make  them.  But  claimant 
says  its  ignorance  was  not  peculiar,  that  it 
was  shared  by  the  world,  and  no  one  knew 
that  the  process  adequate  to  produce  14- 
inch  armor  plate  would  not  produce  18-inch 
armor  plate.  Yet  claimant  shows  that  ita 
own  experiments  demonstrated  the  inade- 
quacy of  the  accepted  formula.  A  success- 
ful process  was  therefore  foreseeable  and 
discoverable.  Ant  it  would  seem  to  have 
been  an  obvious  prudence  to  have  preceded 
manufacture,  if  not  engagement,  by  experi- 
ment rather  than  risk  failure  and  delay  and 
their  consequent  penalties  by  extending  an^ 
old  formula  to  a  new  condition.  ^ 

*But  even  if  this  cannot  be  asserted,  the* 
case  falls  within  The  Harriman,  supra^ 
where  it  is  said  that  "the  principle  deducible 
from  the  authorities  is  that  if  what  is 
agreed  to  be  done  is  possible  and  lawful,  it 
must  be  done.  Difficulty  or  improbability 
of  accomplishing  the  undertaking  will  not 
avail  the  defendant.  It  must  be  shown  that 
the  thing  cannot  by  any  means  be  affected* 
Nothing  short  of  this  will  exeuae  nonper- 
formance." 

And  it  was  held  in  Sun  Printing  &  Pub. 
Asso.  V.  Moore,  183  U.  S.  642,  46  L.  ed.  366, 
22  Sup.  Ct  Rep.  240,  that  "it  was  a  weU- 
settled  rule  of  law  that  if  a  party  by  hia 
contract  charges  himself  with  an  obligation 
possible  to  be  performed,  he  must  make  it 
good,  unless  its  performance  is  rendered  im- 
possible by  the  act  of  God,  the  law,  or 
the  other  party.  Unforeseen  difficulties, 
however  great,  will  not  excuse  him."  Oases 
were  cited,  and  it  was  said  the  principle  waa 
sustained  by  many  adjudicationa. 

It  was  said,  however,  in  The  Harriman, 
that  "the  answer  to  the  objection  of  hard- 
ship in  all  such  cases  is  that  it  might  have 
been  guarded  against  by  a  proper  stipula- 
tion," and  such  a  stipulation  is  relied  on  in 
the  case  at  bar.  Ignorance  of  the  scientific 
process  necessary  for  face-hardening  18-inch 
armor  plate  is  asserted  to  be  an  unavoidable 
cause  of  the  character  of  the  enumeration 
of  article  8  of  the  contract;  that  ia,  such 
as  fires,  storms,  labor  strikes,  action  of  the 
United  States,  etc."  The  contention  is  that 
it  is  the  same  "genus  or  kind,"  because  (1) 
it  was  not  foreseeable  when  the  contract 
was  made;  (2)  was  not  the  result  of  any 
act  or  neglect  on  the  part  of  claimant;  (3) 
was  not  a  cause  the  company  could  prevent 
What  we  have  already  said  answers  these 
contentions.    Ability  to  perform  a  contract 
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IB  of  its  very  essence.  It  would  have  no 
sense  or  incentive,  no  assurance  of  fulfil- 
ment, otherwise;  and  a  delay  resulting  from 
the  absence  of  such  ability  is  not  of  the 
same  kind  enumerated  in  the  contract— is 
not  a  cause  extraneous  to  it  and  independ- 
ent of  the  engagements  and  exertions  of  the 
parties. 
Judgment  a£Srmed. 

Mr.  Justice  McReynolds  took  no  part 
In  the  consideration  and  decision  of  thla 


(240  u.  8.  ise) 

TITLE  GUARANTY  ft  SURETY  COM- 
PANY  OF  SCRANTON,  Pennsylvania,  a 
Goxporation,  and  Vernon  W.  Flatty  Plffs. 
In  Err^f 

T. 

«TATE  OF  IDAHO  to  and  for  the  Use  and 
Benefit  of  O.  W.  ALLEN  et  al. 

JEUeuovai.  of  Causes  ^=>72--Diverse  Citi- 
zenship —  State  as  Pabtt— Amount  in 
contbovebst. 

1.  A  suit  bjr  a  state  for  the  use  and 
•benefit  of  certain  named  depositors  in  a 
state  bank,  citizens  of  such  state,  against 
a  former  state  bank  commissioner,  now  a 
nonresident,  and  the  nonresident  surety  on 
his  bond,  to  recover  the  losses  separately 
-claimed  by  each  of  such  depositors  because 
of  the  bank  commissioner's  neglect  of  his 
•official  duties,  may  not  be  removed  from  a 
state  to  a  Federal  court  for  diverse  citi- 
zenship, whether  the  state  be  treated  as  the 
•real  party  plaintiff  or  merely  as  a  nominal 
party,  where  none  of  the  individual  claims 
eauals  $3,000. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
•Causes,  Dec.  Dig.  ^=s>72.] 

Constitutional  Lvw  ^=»318— Due  Pbo- 
GEBS  OF  Law— Clobino  Insolvent  Bank. 

2.  A  state  may,  consistently  with  the 
•due  process  of  law  clause  of  U.  8.  Const., 
14th  Amend.,  clothe  a  bank  commissioner 
with  power  to  close  the  doors  of  a  state 
bank  if,  on  examination,  it  is  foimd  to  be 
insolvent,  without  awaiting  judicial  pro- 
ceedings. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
lAw,  Cent  Dls.  S  949;    Dec.  DIr.  «t=»3l8.] 

[No.  815.] 

•Submitted  January  24,  1916.    Decided  Feb- 
ruary 21,  1916. 

iX  ERROR  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Ada  County,  in  that  state,  in  favor 
•of  plaintiff  in  an  action  by  the  state  for  the 
use  and  benefit  of  certain  depositors  in  a 
state  bank  against  a  former  state  commis- 
sioner and  the  surety  on  his  bond.  Dis- 
tmissed  for  want  of  jurisdiction. 


See  same  case  below,  27  Idaho,  752,  152 
Fac.  189. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  H.  Hays,  John  F.  Nu- 
gent, and  Pasco  B.  Carter  for  plaintiffs  in 
error. 

Mr.  Joseph  H.  Peterson,  Attorney  Gen- 
eral of  Idaho,  and  Messrs.  Paris  Martin  and 
William  E.  Cameron  for  defendants  in  error. ^ 

00 

*Mr.  Chief  Justice   White  delivered  the« 
opinion  of  the  court: 

The  case  is  before  us  on  a  motion  to  dis- 
miss or  affirm.  The  action  of  the  court 
below  which  it  is  sought  to  review  affirmed 
a  judgment  of  the  trial  court  entered  on  the 
verdict  of  a  jury  in  a  suit  brought  by  the 
state  for  the  use  and  benefit  of  0.  W.  Allen 
and  two  hundred  and  eighteen  other  named 
depositors  of  the  Boise  State  Bank  against 
Piatt,  a  state  bank  commissioner,  and  the 
surety  on  his  bond,  for  losses  alleged  to 
have  been  suffered  by  each  of  the  individ- 
uals named  as  the  result  of  alleged  neglect 
of  official  duty  imposed  by  the  state  law 
upon  the  bank  commissioner.  The  wrong 
relied  upon  was  his  alleged  misconduct  in 
not  closing  the  doors  of  the  bank,  and  per- 
mitting it  to  continue  business  after  he  had 
discovered,  as  the  result  of  an  official  ex- 
amination, that  the  bank  was  hopelessly 
insolvent.  The  bill  as  a  first  cause  of  action 
fully  set  out  the  facts  and  stated  the  l^al 
grounds  relied  upon  to  establish  the  loss 
and  right  of  0.  W.  Allen  to  recover,  and 
separate  causes  of  action  were  then  stated 
in  favor  of  each  of  the  two  hundred  and 
eighteen  other  depositors.  There  was  an 
application  to  remove  the  case  to  the  dis- 
trict court  of  the  United  States  on  the 
ground  of  diverse  citizenship,  the  depositors 
named  being  citizens  of  Idaho,  and  Piatt, 
the  bank  commissioner,  being  then  a  resi- 
dent of  California,  and  the  Surety  Company 
of  Pennsylvania,  which  application  was  de- 
nied. After  issue  joined  there  was  a  trial 
before  a  jury  and  a  verdict  in  favor  of 
the  plaintiff,  the  state,  and  against  the  de- 
fendants, ''on  each  and  every  cause  of  action 
set  forth  in  the  complaint  herein,  to  and 
for  the  use  and  benefit  of  each  of  tlie  par- 
ties named  in  each  of  the  separate  causes 
of  action  set  forth  in  plaintiff's  complaint." 
And  it  was  conformably  adjudged  '*that  the 
said  plaintiff  do  have  and  recover  of  ando 
from  the  said  defendants  ...  for  the^ 
\ise  and  benefit  of  each  of  the  following-* 
named  parties,  the  sums  set  opposite  their 
respective  names,  to  wit,"  etc.  No  one  of 
the  amounts  thus  awarded  to  the  plaintiff 
for  the  use  of  any  one  of  the  named  per- 
sons equalled  $3,000,  but  the  sum  of  all  the 
claims  equalled  $30,000.  In  affirming  the 
judgment  the  court  below  held  that  the  re- 
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lief  prayed  was  authorized  by  the  state  stat- 
utes, and  that  they  also  conferred  authority 
upon  the  state  to  bring  the  suit  as  an  ex- 
press trustee  for  the  use  and  benefit  of  the 
respective  parties. 

The  Federal  questions  relied  upon  are, 
first,  the  alleged  wrongful  denial  of  the 
right  to  remove,  and  second,  an  asserted 
error  committed  by  the  court  below  in  re- 
fusing to  sustain  a  claim  under  the  due 
process  clause  of  the  14th  Amendment. 

The  first  is  plainly  without  merit.  Treat- 
ing the  state  as  the  party  plaintiff,  it  is  not 
open  to  question  that  there  was  no  right 
to  remove.  Stone  v.  South  Carolina,  117 
U.  S.  430,  29  L.  ed.  962,  6  Sup.  Ct.  Rep. 
799;  Missouri,  K.  &  T.  R.  Co.  v.  Missouri 
R.  &  W.  Comrs.  (Missouri,  K.  &  T.  R.  Co. 
V.  Hickman)  183  U.  S.  53,  58,  46  L.  ed.  78, 
80,  22  Sup.  Ct.  Rep.  18.  And  if  we  were  to 
accede  to  the  contention  made  in  argument 
that  the  state  must  be  treated  as  merely 
a  nominal  party,  and  the  right  to  remove 
be  then  determined  by  the  citizenship  of  the 
individuals  for  whose  benefit  recovery  was 
allowed,  it  would  yet  follow,  since  none  of 
the  distinct  judgments  in  favor  of  any  of 
the  individuals  are  large  enough  to  confer 
jurisdiction,  that  the  court  below  correctly 
held  that  there  was  no  basis  for  the  right 
to  remove.  Woodside  t.  Beckham,  216  U. 
S.  117,  64  L.  ed.  408,  30  Sup.  Ct.  Rep.  367; 
Troy  Bank  t.  G.  A.  Whitehead  &  Co.  222 
U.  S.  39,  56  L.  ed.  81,  32  Sup.  Ct.  Rep.  9; 
Rogers  ▼.  Hennepin  County,  239  U.  S.  621, 
60  L.  ed.  — ,  36  Sup.  Ct  Rep.  217.  In  fact, 
the  correctness  of  these  conclusions  is  made 
clear  by  the  arguments  advanced  to  the 
contrary,  since  they  serve  only  to  confuse 
and  are  destructive  of  each  other.  Thus,  on 
the  one  hand,  for  the  purpose  of  establish- 
ing the  existence  of  diversity  of  citizenship 
^  Justifying  the  removal,  it  is  urged  that  the 
j  state  must  be  treated  as  merely  a  nominal 
•  party,  having*  no  interest,  and  as  in  no 
wise  concerned  in  the  judgment,  and  then 
upon  the  hypothesis  that  the  state  is  elimi- 
nated, in  order  to  establish  a  jurisdictional 
amount  sufficient  to  remove,  the  award  of 
distinct  and  separate  amounts  made  by  the 
judgment  in  favor  of  each  of  the  distinct 
plain ti its  is  wholly  ignored,  and  it  is  urged 
that  there  is  but  judgment,  which  is  in 
favor  of  the  state,  and  which  is  composed 
of  the  aggregate  of  the  distinct  amounts. 
Second.  The  proposition  under  the  14th 
Amendment  relied  upon  is  that,  consistently 
with  that  Amendment,  the  state  had  not  the 
power  to  put  upon  the  bank  commissioner 
the  duty  of  closing  the  bank  in  case,  on  ex- 
amination, it  was  found  to  be  insolvent, 
since  such  authority,  consistently  with  due 
process,  could  only  have  been  exerted  after 
judicial  proceedings  to  ascertain  the  facts, 


and  the  awarding  of  relief  accordingly.  The 
pleadings  leave  it  exceedingly  doubtful 
whether  the  question  thus  urged  was  pre- 
sented in  either  of  the  courts  below,  and  it 
is,  besides,  obvious  from  the  opinion  of  the 
court  below  that  it  considered  that  the  only 
question  raised  under  the  Constitution  of 
the  United  States  was  a  contention  tliai 
there  would  result  a  want  of  due  procese 
if  the  state  statutes  conferred  upon  an  ad- 
ministrative officer  the  authority  to  liqui- 
data  the  affairs  of  the  insolvent  bank  with* 
out  judicial  proceedings.  We  say  tliis  be- 
cause, in  its  opinion,  the  court  observed 
that  if  that  was  the  contention,  it  was  ir- 
relevant, as  the  statutes  did  not  authorize 
liquidation  except  as  a  result  of  judicial 
proceedings,  although  they  did  impose  upon 
the  bank  commissioner  the  duty,  after  he 
found  a  bank  to  be  insolvent,  to  close  ite 
doors  and  prevent  the  further  transaction 
of  business  until,  in  the  orderly  course  of 
procedure,  a  judicial  liquidation  might  be 
accomplished.  But  assuming,  as  it  is  now 
insisted  in  argument  was  the  case,  that  the 
question  relied  upon  was  the  repugnancy  of  e^ 
the  state  statute  to  the  due  process  clause  ^ 
of  the  14th  Amendment,  because^power  was* 
conferred  upon  an  administrative  officer  in 
the  event  of  insolvency  to  close  the  doors 
of  a  bank  without  awaiting  judicial  pro- 
ceedings, and  that  the  observation  on  that 
subject  by  the  court  below  was  an  adverse 
decision  of  such  question,  we  think  it  suffices 
to  state  the  proposition  to  demonstrate  its 
want  of  merit  Noble  State  Bank  t.  Haa- 
kell,  219  U.  S.  104,  55  L.  ed.  112,  32  L.RJL 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  Ann. 
Cas.  1912A,  487;  Shallenberger  y.  First 
State  Bank,  219  U.  S.  114,  55  L.  ed.  117,. 
31  Sup.  Ct.  Rep.  189. 
Dismissed  for  want  of  jurisdiction. 


(240  U.  8.  83> 
JUAN  SURIS  CARDONA,  Appt, 

V. 

FRANCISCO  P.  QUIlTONES  and  El  Banea 
de  Puerto  Rico. 

Appeal  and  Eibbob  ^=s>357(2)  —  Timb  tob 
Taking — When  Deemed  Begun. 

1.  An  appeal  to  the  Federal  Supreme 
Court  from  the  supreme  court  of  Porto  Rico^ 
which  was  prayed  within  the  statutory  time, 
will  not  be  dismissed  because  it  was  not 
allowed  by  the  court  within  that  time. 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Br- 
ror,  Cent.Dlg.  S9  1929-1931;    Dec.Dig.  ^=9367(2).] 

CouBTS  «=»387(4)— Appeal  —  From  Pobto 
Rico  Supreme  Court— Review  of  Facts. 

2.  The  facts  cannot  be  reviewed  by  the 
Federal  Supreme  Court  on  an  appeal  from 
the  Porto  Rico  supreme  court  where  the 
record  does  not  contain  the  oral  and  docu- 
mentary evidence  upon  which  the  court 
acted  except  so  far  as  the  same  may  be 
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shown  by  the  opinion  of  the  court  below, 
or  may  be  contained  in  a  statement  of  facts 
prepared  by  that  court  for  the  purposes  of 
the  appeal. 

J;Bd.  Note,— For  other  casefi,  see  Courts.  Cent. 
g.  8  1087;    Dec.   Dig.  ^==>387(4) ;    Appeal  and 
Error.  Cent.  Dig.  S  3397.] 

Courts  ^=>387(4)— Appeal  —  B*bom  Porto 
Rico  Supreme  CJoubt— Pollowinq  De- 
cision Below— Local  Law. 

3.  The  action  of  the  supreme  court  of 
Porto  Rico  as  to  matters  concerning  purely? 
local  law,  such  as  the  form  of  the  pleadings, 
the  allowance  of  a  default  judgment  as  to 
issues  presented  by  certain  amendments  of 
the  pleadings,  the  admissibility  of  docu- 
mentary evidence,  etc.,  will  not  be  dis- 
turbed by  the  Federal  Supreme  Court  on 
appeal  unless  the  latter  court  is  convineed 
that  such  action  was  clearly  erroneous. 

[Ed.  Note.»For  other  cases,  see  Courts.  Cent. 
Dig.  S  1087:  Dec.  Dig.  ^=9387 (4) ;  Appeal  and 
Error.  Cent.  Dig.  S  3397.] 

Courts  «=>387(4)—Appeai/— Scope  op  Re- 
view —  Contentions  Which  Dispute 
Findings  op  Fact. 

4.  Legal  propositions  which  ignore  or 
dispute  the  findings  of  fact  on  which  the 
conclusion  of  the  court  below  was  based 
cannot  be  successfully  urged  in  the  Federal 
Supreme  Court  as  grounds  for  the  reversal 
on  appeal  of  a  decree  of  the  Porto  Rico  su- 
preme court  in  a  case  in  which  the  record 
is  not  in  such  shape  as  to  permit  a  review 
of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dfg.  9  1087:  Dec.  Dig.  «=s>387(4) ;  Appeal  and 
Error.  Cent.  Dig.  9  3397.] 

[No.  185.] 

Submitted  January  18,  1916.    Decided  Feb- 
ruary 21,  1916. 

APPEAL  from  the  Supreme  Court  of 
Porto  Rico  to  review  a  decree  which 
affirmed  a  decree  of  the  District  Court  of 
Mayaguez  in  favor  of  defendant  in  an  ac- 
tion in  the  nature  of  ejectment.    Affirmed. 

See  same  case  below,  17  P.  R.  R.  614. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jos6  R.  F.  Savac^e  and  Fernando 
Vazquez  for  appellant. 

Mr.  Francis  H.  Dexter  for  appellees. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 
Both  courts  below  rejected  the  claim  of 
2  title  made  by  the  appellant  to  a  tract  of 
*  land  of  40   cuerdas.     ^ii  th«*  appeal  was 
prayed    within    the    statutory    time,    the 
mere  date  of  its  allowance  by  the  court  is 
not  controlling,  and  the  motion  to  dismiss 
which  proceeds  upon  a  contrary  assumption 
is  therefore  without  foundation  and  is  over- 
ruled.   United  States  v.  Vigil,  10  Wall.  423, 
427,  19  L.  ed.  954,  955. 

Obviously,  upon  the  theory  that  our 
power  to  review  was  controlled  by  the  rul« 
obtaining  as  to  territorial  courts  of  the 
United  States,  this  record,  as  was  the  case 
in  Elzabum  v.  Chaves,  239  U.  S.  288,  60  L. 
ed.  — ,  86  Snp.  Ct.  Rep.  47,  contains  a  state- 


ment'of  facts  prepared  by  the  lower  court 
for  the  purposes  of  this  appeal.  As  there 
is  an  entire  absence  from  tiie  record  of  the 
oral  and  documentary  evidence  upon  which 
the  court  below  acted,  except  so  far  as  the 
same  may  be  shown  by  the  opinion  of  the 
court,  or  may  be  contained  in  the  state- 
ment of  facts,  it  follows  that  the  record 
does  not  enable  us  to  review  the  facts,  and 
we  proceed  to  dispose  of  the  legal  proposi- 
tions urged  for  reversal  in  the  light  of  the 
facts  as  stated  and  as  elucidated  in  the 
opinion  of  the  court.  Abbreviating  and  some 
what  changing  the  order  in  which  they  are 
stated  below,  we  recapitulate  the  essential 
facts  as  follows: 

Two  brothers,  Jos6  Salvador  Suris  and 
RamOn  Maria  Suris,  having  acquired  by 
various  acts  of  purchase  70  cuerdas  of  land 
in  the  ward  of  Sabana  Eneas  of  San  Ger- 
man, in  November,  1870,  executed  a  mort- 
gage  on  40  cuerdas  of  the  land  thus  ac- 
quired, being  the  40  cuerdas  here  in  contro- 
versy, in  favor  of  the  Charity  Hospital  at 
San  Germftn.  In  1879  the  Charity  Hospital 
commenced  proceedings  to  foreclose  this 
mortgage,  but  such  proceedings  were  stayed 
until  1882  in  consequence  of  an  appeal 
taken  to  the  Territorial  Audiencia.  After 
the  cessation  of  the  stay,  in  that  year  an 
attachment  against  100  cuerdas  of  land  be- 
longing to  the  two  brothers  was  levied  and 
the  property  thus  attached  was  placed  (se- 
questered) in  the  hands  of  one  Pablo  MarfaS 
Stefani.  On  the  same  day,  *  February  9,* 
1882,  by  a  contract  under  private  signature 
the  two  Suris  brothers  sold  to  Stefani  the 
40  cuerdas  here  in  controversy  which  had 
been  mortgaged  to  the  hospital,  the  pur- 
chaser obligating  himself  to  pay  the  hospi- 
tal debt,  and,  if  a  surplus  remained,  to 
pay  certain  attorney's  fees  which  had  been 
incurred.  The  agreement  also  contained  a 
conveyance  to  Stefani  of  another  and  dis- 
tinct tract  of  land  for  another  and  distinct 
price.  This  agreement  under  private  signa- 
ture was  never  inscribed  upon  the  public 
records.  A  few  days  after  it  was  made, 
and  presumably  before  the  contract  of  sale 
had  been  carried  out,  the  Suris  brothers 
executed  before  a  notary  an  act  of  consoli- 
dation of  the  various  properties  which  they 
had  acquired,  which  they  described  as  *Ter- 
seguida,"  and  this  act  was  put  upon  the 
public  records.  Under  the  private  agree- 
ment Stefani,  the  purchaser,  went  into  pos- 
session and  discharged  the  obligations  of 
the  private  contract  of  sale. 

In  1888  a  commercial  firm,  Schulze  A 
Company,  as  creditors  of  the  Succession  of 
Stefani,  who  had  in  the  meanwhile  died, 
brought  suit  against  his  Succession  to  en- 
force its  debt,  and  for  the  purpose  of  get- 
ting upon  the  records  the  possessory  title 
of  Stefani  to  enable  an  attachment  to  be 
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levied,  instituted  and  carried  out  the  neces- 
sary proceedings.  When  the  order  for 
record  was  obtained,  the  property  was  levied 
upon  and  sold  at  a  judicial  sale  and  was 
bought  in  by  Schulze  &  Company.  After 
thus  becoming  the  purchasers  of  the  land 
in  controversy,  the  firm  in  1899  executed 
before  a  notary  and  put  of  record  a  deed 
consolidating  into  a  plantation  called 
^misa"  various  tracts  of  land  containing 
192.30  cuerdas,  the  deed  reciting  that  one 
of  the  parcels  of  land  included  in  the  plan- 
tation was  a  tract  of  40  euerdaa  called 
"Hospital"  or  'Terseguida."  RamOn  Marfa 
Suris,  one  of  the  original  vendors,  died  in 
the  meanwhile,  and  in  1900  his  heirs  put 
Supon  record  a  declaratory  deed  asserting 
*  their  undivided^ownership  as  the  successors 
of  their  father  to  a  tract  of  40  cuerdas, 
known  as  'Terseguida." 

The  Bank  of  Porto  Rico,  as  the  holder 
of  a  mortgage  put  upon  the  Imisa  planta- 
tion by  Schulze  &  Company,  foreclosed  the 
tiame  and  bought  in  the  property  in  August, 
1906,  and  in  November  of  the  following  year 
(1906)  the  bank  sold  the  plantation  thus 
Acquired  to  Francisco  P.  Quifiones,  the  de- 
fendant, his  title  as  purchaser  having  been 
inscribed  upon  the  public  records. 

In  1907  Jos6  Salvador  Suris,  one  of  the 
original  yendors  under  the  act  of  private 
sale,  as  well  as  the  widow  and  heirs  of 
his  deceased  brother,  Ram6n  Maria  Suris, 
the  other  original  vendor,  each  executed 
deeds  of  sale  of  an  undivided  half  interest 
in  the  property  called  *'Perseguida*'  to  Juan 
Suris  Cardona,  a  son  of  Jos6,  and  these  acts 
of  sale  were  put  upon  the  public  registry. 
A  few  days  later  the  parties  vendor  to 
the  acts  above  stated  executed  another  no- 
tarial act  in  which  they  declared  that  the 
property  had  not  been  in  their  possession, 
but  in  the  possession  of  the  defendant 
Quifiones  and  the  Bank  of  Porto  Rico,  and 
therefore  they  had  not  collected  revenues, 
and  they  ceded  to  the  purchaser  the  right 
to  collect  such  revenues.  Under  the  owner- 
ship alleged  to  result  from  these  acts  this 
suit  was  commenced  by  Cardona  to  recover 
the  property. 

The  findings  in  express  terms  establish 
that  ''from  1882  the  property  sued  for 
ceased  to  belong  to  tiie  brothers  Jos^  Sal- 
vador and  RamOn  Marfa  Suris  by  reason 
of  the  sale  set  out  in  the  private  contract, 
and  since  then  it  has  been  in  the  quiet, 
peaceful,  and  public  possession,  as  owners, 
in  good  faith  and  by  title  of  purchase  of 
Stefan! ,  later  of  Schulze  &  Company,  then 
of  the  Banco  de  Puerto  Rico,  and  finally 
of  Quiflones,  residents  of  Porto  Rico."  As 
to  the  purchase  by  Cardona,  the  plaintiff, 
from  his  father  and  the  representatives  of 
his  deceased  uncle,  the  findings  expressly 


state:  "When  the  plaintiff  purchased  the 
property  sought  to  be  recovered  he  knewgj^ 
the*  history  of  it  as  here  related  and  knew* 
that  his  father  and  cousins  had  not  pos- 
sessed the  same  since  the  year  1882."  And 
the  conclusion  reached  as  to  the  ultimate 
facts  on  this  subject  is  thus  expressed  in 
the  opinion  of  the  court  below:  "In  view 
of  the  manner  in  which  the  facts  have  oc- 
curred, we  have  no  doubt  whatever  that  the 
deeds  of  sale  of  the  property  in  question 
executed  in  favor  of  Juan  Suris  Cardona 
have  had  no  other  purpose  than  that  he 
should  institute  this  suit  to  avail  himself 
of  and  assert  his  rights  as  a  third  party 
and  thus  save  his  father  and  the  heirs  of 
his  uncle  from  the  consequences  of  the  pri- 
vate document  executed  in  favor  of  Stefani; 
and  we  are  likewise  convinced  that  the 
plaintiff  knew  the  history  of  the  said  prop- 
erty before  he  made  his  purchase,  and  that 
his  father  and  his  cousins  had  not  pos- 
sessed the  same  since  1882,  as  stated  in  th» 
complaint." 

Applying  the  law  to  the  facts  stated^ 
the  court  concluded:  (a)  "Under  such  con- 
ditions the  plaintiff  cannot  claim  the  bene- 
fits which  the  law  grants  to  third  parties,, 
because  nobody  can  be  a  third  party  who^ 
although  he  had  not  intervened  in  the  first 
contract  of  sale,  purchased,  however,  know- 
ing that  his  vendors  were  not  the  ownera 
and  had  no  possession  of  the  property  sold* 
The  same  doctrine  has  already  been  estab- 
lished by  this  court  in  the  case  of  Voigfat 
V.  Ribas,  1  Decisiones  de  Puerto  Rico,  60» 
decided  May  10,  1900."  [17  P.  R.  R.  642.] 
(b)  From  the  possession  which,  as  we  have 
seen,  the  court  found  to  have  existed  from 
1882  in  Stefani  and  his  successors,  Schulze 
&  Company,  the  Bank  of  Porto  Rico  and 
Quifiones,  and  the  various  titles  which  were 
put  upon  the  record  in  the  transfers  as 
made,  especially  the  inclusion  of  the  prop- 
erty in  the  plantation  "Imisa,"  it  was  held 
that  between  the  parties  there  was  a 
sufficient  basis  laid  for  a  just  title  and  pos- 
session as  owner  in  good  faith,  adequate 
to  sustain  a  prescription  of  ten  yeara» 
which  was  upheld. 

The  contentions  for  reversal  are  numer-jo 
ous  and  are  •greatly  multiplied  by  their* 
reiteration  in  somewhat  changed  form  of 
statement  under  the  very  many  propositions 
and  subdivisions  of  propositions  embraced 
in  the  elaborate  printed  argument,  but  we 
dispose  of  them  as  follows: 

First.  Giving  effect  to  the  settled  doc- 
trine by  which  we  do  not  disturb,  but,  on 
the  contrary,  uphold,  the  action  of  the 
court  below  as  to  matters  concerning  pure- 
ly local  law  except  upon  conviction  on  our 
part  of  clear  error  committed  (Nadal  v. 
May,  233  U.  S.  447,  454,  58  L.  ed.  1040. 
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1041,  34  Sup.  Ct.  Rep.  611;  Villanucva  v. 
Villanueya,  239  U.  8. 298, 299, 60  L.  ed. — , 
36  Sup.  Ct.  Rep.  109),  we  at  once  dismiss 
from  view  the  various  contentions  concern- 
ing the  form  of  the  pleadings,  the  question 
whether  a  default  should  not  have  been 
allowed  as  to  the  issues  presented  by  cer- 
tain amendments  of  the  pleadings,  the  ad- 
missibility as  between  the  parties  or  their 
successors  or  assigns  of  the  act  under 
private  signature,  either  because  of  the 
asserted  ambiguity  of  its  terms  or  the  in- 
adequacy of  the  number  of  witnesses  to  its 
execution,  and  many  other  subjects  of  a 
kindred  nature  too  numerous  to  be  recapitu- 
lated. 

Second.  We  also  at  once  put  out  of  view 
the  various  contentions  iterated  and  re- 
iterated under  every  proposition  which, 
while  apparently  accepting  the  findings, 
virtually  dispute  them,  such  as   the  con- 

t  tentions  that  the  private  instrument  did 
not  amount  to  a  sale  to  Stefani  because 
eertain  alleged  bankruptcy  proceedings  re- 
ferred to  in  the  opinion  of  the  court  ex- 
cluded the  right  of  the  Suris  brothers  at 
that  time  to  sell  the  property,  that  no 
possession  followed  in  Stefani  from  the 
making  of  the  private  sale  because  that  in- 
strument was  one  not  importing  possession 
in  and  of  itself,  without  proof  of  manual 
tradition,  and  also  numerous  other  conten- 
tions of  a  kindred  character  concerning  the 
Judicial  proceedings  taken  by  Schulze  & 
Company  to  acquire  title  and  the  deed  of 
consolidation   by  them  recorded  which   we 

00  further  do  not  stop  to  specifically  point  out. 

•  •With  these  things  disposed  of,  the  re- 
maining contentions  come  to  this:  That 
the  decision  of  the  court  below  was  plainly 
violative  of  the  local  law  known  as  the 
mortgage  law,  and  the  general  provisions 
of  the  Code  concerning  the  necessity  of  the 
public  record  of  title  to  real  estate  and  the 
protection  afforded  by  the  same,  and  that, 
moreover,  an  obvious  disregard  of  the  mort- 
gage law  and  the  provisions  of  the  Code 
resulted  from  giving  to  the  sale  under 
private  signature  and  the  proceedings  and 
subsequent  transmutations  of  title  based 
upon  it  the  character  of  a  just  title 
sufiicient  on  its  face  to  be  the  basis  of  the 
ten  years'  prescription  under  the  Code, 
which  the  court  below  upheld.  But,  when 
stripped  of  the  confusion  in  the  mode  in 
which  they  are  stated,  and  reduced  to  their 
ultimate  significance,  all  the  contentions  on 
these  subjects  are  exclusively  based  upon 
the  assumption  that  the  plaintiff  below 
was  entitled  to  the  protection  afforded  by 
the  mortgage  law  to  third  persons  and  to 
the  assumed  inadequacy  of  the  title  relied 
upon  by  the  defendant  to  sustain  tlie  ten 
years'  prescription  na  a;?ainst  a  third  per- 


son. The  propositions,  therefore,  !n  their 
essence,  when  correctly  understood,  but 
ignore  or  dispute  the  findings  of  the  court 
below  upon  which  its  conclusion  was  ex- 
pressly based,  that  the  plaintiff  was  not  a 
third  person,  either  because  he  was  merely 
a  person  interposed  as  a  means  of  enabling 
him  apparently  to  assert  in  his  own  name,, 
for  the  benefit  of  his  authors  in  title,  rights 
which  they  were  incapable  themselves  of 
asserting,  indeed,  could  not,  without  fraud 
on  their  part,  enjoy,  or  because,  if  not  in 
a  strict  sense  a  person  interposed,  he  was 
nevertheless  not  a  third  person  within  the 
intendment  of  the  local  law,  because  he 
acquired  with  full  knowledge  of  the  want 
of  title  in  his  vendors  and  of  the  absence 
of  possession  on  their  part,  and  also  with 
knowledge  not  only  of  an  outstanding  title, 
but  of  possession  as  owner  which  was  then 
and  had  been  enjoyed  by  the  defendant  and$ 
his  predecessors  in  right.  Thus  ti*  bring  the* 
propositions  to  the  true  basis  upon  which 
they  rest  serves  at  once,  without  more,  to 
establish  their  absolute  want  of  foundation, 
and  to  demonstrate  the  correctness  of  the 
judgment  below  and  the  duty  to  affirm  it 
Afiirmed. 


(240  U.  S.  90) 
UNITED  STATES,  Appt^ 

▼. 
LINCOLN  C.  ANDREWS. 

Abmt  and  Navy  ^=»13(6)— Pay  of  Officke 
—Absence  on  I^ve. 

1.  The  right  of  an  Army  officer  to  half 
pay  while  on  leave  of  absence,  which  is  ex- 
pressly conferred  by  U.  S.  Rev.  SUt.  §  1265,. 
Comp.  Stat.  1913,  §  2104,  cannot  be  defeated 
by  the  action  of  the  military  authorities  ii» 
affixing  a  conditon  to  the  grant  of  a  leav* 
of  absence,  that  the  leave  shall  be  without 
pay. 

[Ed.    Note.— For   other   cases,    see   Army    and 
Navy.  Cent.  Dig.  §§  19,  20;    Dec.  Dig.  «=5>13(6)J 

Abmy  and  Navy  <©=»13(0>— Pay  of  Officer 
—Absence  on  Leave— Estoppel. 

2.  An  Army  officer  is  not  bound  by  his 
acceptance  of  leave  of  absence  witliout  pro- 
test against  the  affixing  of  the  condition 
that  the  leave  shall  be  without  pay,  since 
such  condition  contravenes  the  express 
terms  of  U.  S.  Rev.  Stat.  §  1265,  Comp. 
Stat.  1913,  9  2104,  by  which  he  is  entitled 
to  half  pay  during  the  leave. 

[Bd.    Note.— For   other    cases,    see   Army    and 
Navy,  Cent.  Dig.  99  19,  20;    Dec.  Dig.  <g=»13(6).] 

Abmt  and  Navy  «=>13(6)— Pay  of  Officer 
—Absence  on  Leave. 

3.  The  absence  of  an  Army  officer  based 
on  leave  to  which  was  affixed  a  condition, 
contrarv  to  U.  S.  Rev,  Stat.  §  1266,  Comp. 
Stat.  1913,  §  2104.  that  the  leave  shall  be 
without  pay,  cannot  be  treated,  because  of 
the  illegality  of  such  condition,  as  an  ab» 
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sence  without  leave,  for  which,  under  the 
statute,  no  pay  could  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Army  and 
Netj.  Cent.  Dig.  59  Id.  20 :    Dec.  Dig.  «=s>U(6).] 

[No.  193.] 

Argued  January  21  and  24,  1016.    Decided 
February  21,  1916. 

APPEAL  from  the  Court  of  Claims  to  re- 
view an  award  of  half  pay  to  an  Army 
officer  while  absent  on  leave.    Affirmed. 

See  same  case  below,  49  Ct  GL  391« 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Thompson 
for  appellant. 

Messrs.    George  A.   King,   William  B. 
King,  and  William  £.  Harvey  for  appellee. 
ei 

?  •  Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  United  States  appeals  from  a  judg- 
ment awarding  the  appellee  $325,  found  to 
be  due  him  under  Revised  Statutes,  §  1265, 
Comp.  Stat.  1913,  S  2104,  for  half  pay  as  a 
captain  of  cavalry  of  fifteen  years'  service 
for  a  period  of  three  months  from  August 
1  to  October  31,  1907,  during  which  time  it 
was  found  he  was  absent  on  leave.  The 
eourt  stated  the  facts  as  follows: 

nrhe  claimant,  having  accepted  employ- 
ment with  a  commercial  company,  was 
granted  six  months'  leave  of  absence,  to 
take  effect  January  1,  1907,  by  f  2,  Special 
Orders,  No.  305,  War  Department,  dated 
December  28, 1906,  which  leave  was  extend- 
ed for  four  months,  to  take  effect  July  1, 
1907,  and  to  expire  October  31,  1907,  by  % 
26,  Special  Orders,  War  Department,  dated 
June  17,  1907. 

"WhUe  the  claimant  was  enjoying  the  ex- 
S  tension  of  his  leave  of  absence,  the  Adju- 
*  tant  General  of  the  Unitei^States  Army,  on 
July  31,  1907,  sent  him  the  following  tele- 
gram: 

"  'By  direction  of  the  President,  although 
your  leave  is  not  revoked,  your  absence 
from  this  date  will  be  without  pay.' 

"His  leave  without  pay  from  August  1, 
1907,  to  October  31,  1907,  was  not  request- 
ed by  the  claimant,  but  he  did  not  file  a 
protest  against  such  action  nor  relinquish 
his  leave  and  return  to  duty. 

''The  claimant  was  absent  from  duty  from 
January  1, 1907,  to  October  31, 1907.  From 
August  1,  1907,  to  October  31,  1907,  he  re- 
ceived no  pay.  His  half  pay  for  said  period 
was  $325."    [49  Ct.  CL  391.] 

It  is  apparent  from  the  authorities  cited 
in  the  per  curiam  opinion  of  the  court  be- 
low (Glavey  v.  United  States,  182  U.  8.  595, 
45  L.  ed.  1247,  21  Sup.  Ct.  Rep.  891;  Whit- 
ing T.  United  States,  35  Ct.  Ci.  291,  301; 
Oyer  t.  United  States,  20  Ct  CL  166)  that 


the  allowed  recovery  was  based  upon  the 
conclusion  that  the  half  pay  during  the 
leave  of  absence  was  expressly  sanctioned 
by  law  (Rev.  Stat.  §  1265),  and  hence  any 
condition  conflicting  with  such  statutory 
right  was  void,  and  that  the  officer  being 
entitled  to  rely  upon  the  statute,  no  estop- 
pel against  him  could  be  implied  because  of 
his  having  acted  upon  the  leave,  albeit  it 
contained  a  condition  in  conflict  with  the 
rights  conferred  by  the  statute.  To  test 
the  merits  of  these  conclusions  will  dispose 
of  the  entire  case,  since  all  the  contentions 
of  the  government  are  embraced  in  three 
propositions:  1,  the  asserted  existence  of 
authority  to  grant  the  leave,  conditioned  on 
its  being  without  pay,  notwithstanding  the 
statute;  2,  even  if  such  power  did  not  exist, 
the  binding  effect  of  the  condition  upon  the 
officer  who  accepted  the  leave  which  was 
subject  to  it;  and  3,  in  any  event,  the  im- 
possibility of  separating  the  grant  of  leave 
from  the  condition  upon  which  the  leave 
was  based,  thus,  under  the  hypothesis  of  il* 
legality,  rendering  the  grant  void,  and  cans-  J 
ing  the* absence  from  duty  which  was  en-* 
joyed  under  the  apparent  sanction  of  the 
grant  to  be  an  absence  without  leave,  for 
which,  under  the  statute,  no  right  to  pay 
existed.  It  is  manifest  that  these  conten* 
tions  assume,  as  did  the  conclusions  of  the 
court  below,  that  the  telegram  stated  in  the 
findings  operated  to  grant  a  new  leave  for 
the  three  months  therein  specified,  subject 
to  the  condition  that  it  should  be  without 
pay,  and  in  separately  testing  the  proposi- 
tions we  shall  treat  the  telegraphic  order 
as  having  that  significance. 

1.  As  in  view  of  the  plain  text  of  Revised 
Statutes,  §  1265,  there  is  no  room  for  dis- 
puting that  the  right  to  half  pay  during  the 
period  of  the  leave  in  question  was  conferred 
by  the  statute,  there  is  and  can  be  no  dispute 
that,  tested  by  the  statute  alone,  the  court 
below  did  not  err  in  allowing  the  claim  for 
such  half  pay.  But  the  contention  is  that 
error  was  committed  because  the  conferring 
of  the  right  to  pay  by  the  statute  was  not 
exclusive,  and  therefore  did  not  deprive  of 
the  authority  as  an  incident  to  the  power 
to  grant  the  leave  to  affix  the  condition  that 
the  leave  should  be  without  pay  notwith- 
standing the  statute.  It  is  unnecessary, 
however,  to  stop  to  point  out  the  unsound- 
ness of  this  proposition,  since  the  error  upon 
which  it  rests  is  authoritatively  demonstrat- 
ed by  previous  decisions  which  substantially 
leave  the  proposition  not  open  for  discus* 
sion.  United  States  v.  Williamson,  23  WalL 
411,  416,  23  L.  ed.  89,  90;  United  States  t. 
Wilson,  144  U.  S.  24,  36  L.  ed.  332,  12  Sup. 
Ct.  Rep.  539;  United  States  v.  Shields,  16S 
U.  S.  88,  91,  38  L.  ed.  645,  646,  14  Sop. 
Ct  Rep.  735;  Glavey  t.  United  SUtes,  188 
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U.  S.  695,  45  L.  ed.  1247,  21  Sup.  Ct.  Rep. 
891.  Nor,  in  contemplation  of  the  cases 
which  we  have  just  cited,  and  additionally, 
in  view  of  the  provision  of  Revised  Stat- 
utes, §  1229,  Comp.  Stat.  1913,  §  2001,  that 
"no  officer  in  the  military  or  naval  service 
shall  in  time  of  peace  be  dismissed  from 
service  except  upon  and  in  pursuance  of  the 
sentence  of  a  court-martial  to  that  effect,  or 
in  commutation  thereof,"  is  there  any  neces- 
sity to  point  out  the  want  of  application  of 
g  the  authorities  dealing  with  the  power  to 

*  dismiss  civil* officers  which  are  cited  as  a 
basis  for  the  proposition  that  a  like  power 
applies  to  Army  officers,  and  therefore,  as 
there  was  authority  to  dismiss,  the  lesser 
right  of  granting  the  leave  without  pay 
necessarily  obtained.  So,  also,  it  is  un- 
necessary to  enter  into  any  detailed  analysis 
of  the  decision  in  Hartigan  v.  United  States, 
196  U.  S.  169,  49  L.  ed.  434,  26  Sup.  Ct. 
Rep.  204,  since  that  case  concerned  the 
power  to  remove  a  cadet  at  the  Military 
Academy,  and  the  recognition  of  the  right 
to  exercise  that  authority  was  in  express 
terma  based  upon  the  view  that  although 
in  a  sense  a  part  of  the  Army,  cadets  at 
the  Military  Academy  were  not  officers 
within  the  intendment  of  Revised  Statutes, 
§  1229,  and  indeed  the  opinion  in  the  Harti- 
gan Case  in  substance  refutes  the  extreme 
contention  as  to  power  which  is  now  sought 
to  be  sustained. 

2.  The  contention  as  to  the^  estoppel  re- 
sulting from  the  failure  to  protest  against 
the  condition  affixed  to  the  leave,  and  the 
binding  force  of  such  condition,  even  if  il- 
legal, resulting  from  an  acceptance  of  the 
leave  containing  it,  is  by  necessary  implica- 
tion foreclosed  by  all  the  cases  previously 
dted,  and  in  fact  was  in  express  terms  con- 
sidered and  held  to  be  without  merit  in 
Glavey  v.  United  States,  182  U.  S.  696,  46 
L.  ed.  1247,  21  Sup.  Ct.  Rep.  891.  Because 
that  ease  concerned  an  illegal  condition  at- 
tached to  the  performance  of  the  duties  of 
an  office,  and  this  involves  an  illegal  con- 
dition attached  to  a  grant  of  leave,  affords 
no  ground  for  distinction  between  that  case 
and  this.  The  basis  of  the  ruling  in  the 
Glavey  Case  was  the  right  of  the  official  to 
rely  upon  the  provisions  of  the  statute,  and 
the  resulting  want  of  power  to  apply  a 
principle  of  estoppel.  And  as  here  there 
was  express  statutory  authority  for  the  half 
pay  during  the  leave,  the  reason  in  the  Gla- 
vey Case  is  controlling,  and  the  distinction 
relied  upon  involves  no  difference  justifying 
taking  this  cm&e  oat  of  the  principle  settled 
in  the  Glavey  case.  As  the  statute  con- 
ferred the  right  to  the  half  pay  during  the 
leave,  it  necessarily  follows  that  the  ex- 
§  elusion  of  executive  authority  over  that  sub- 

*  jeet  which   resulted  extended  to* and  was 


coterminous  with  the  power  which  the  stat- 
ute exerted. 

3.  The  contention  that  even  if  the  con- 
dition which  was  attached  to  the  leave  be 
treated  as  illegal,  and  the  acceptance  of  the 
leave  containing  it  be  decided  not  to  have 
operated  an  estoppel,  nevertheless,  under 
such  circumstances,  the  leave  must  be  treat- 
ed as  void,  and  the  absence  based  on  it  be 
held  to  have  been  one  without  leave,  for 
which  no  pay  could  be  allowed  under  the 
statute,  is  self -contradictory,  and  besides,  in 
its  essence,  must  rest  upon  the  assumption 
that  there  was  power  to  affix  the  condition, 
the  terms  of  the  statute  to  the  contrary 
notwithstanding.  The  contention,  therefore, 
is  in  substance  foreclosed  by  Glavey  ▼. 
United  States,  supra,  and  the  decided  cases 
to  which  we  have  previously  referred.  How 
completely  this  is  the  case  wiU  be  demon- 
strated by  observing  that  the  decision  in 
the  Glavey  Case  was  expressly  based  on  the 
ground  that  public  policy  forbade  giving 
any  effect  whatever  to  an  attempt  to  de- 
prive by  unauthorized  agreement  made  with 
an  official,  express  or  implied,  under  the 
guise  of  a  condition  or  otherwise,  of  the 
right  to  the  pay  given  by  the  statute.  And, 
of  ooiu*8e,  the  contention  now  made  that 
the  absence  with  leave,  which  carried  pay 
under  the  statute,  was  converted  into  an 
absence  without  leave,  carrying  no  pay,  in 
consequence  of  an  unauthorized  attempt  to 
subject  the  granted  leave  to  an  illegal  pro- 
vision that  it  should  be  without  pay,  is  ab- 
solutely in  conflict  with  the  previous  cases 
and  the  rule  of  public  policy  upon  which 
they  were  based.  In  fact,  the  contention 
but  in  a  changed  form  asserts  the  applica- 
tion of  estoppel,  which,  as  we  have  seen, 
was  expressly  adversely  disposed  of  in  the 
previous  cases. 

Affirmed. 

Mr.  Justice  McReynolds  took  no  part  In 
the  consideration  and  decision  of  this 


(240  U.  S.  97) 
FRANCIS  SHERWOOD  MALE,  as  Trustee 
for  Gilbert  W.  Chapin,  Appt., 

V. 

ATCHISON,     TOPEKA,     &     SANTA    FE 
RAILWAY  COMPANY. 

Appeal  and  Ebbor  ^=»781(2)— Fbom  Dib* 
TBiCT  CouBT— Moot  Contbovebsy—Fbd- 

EBAL  CoUBT. 

1.  An  appeal  from  a  Federal  district 
court  to  the  Supreme  Court,  presenting  the 
sole  question  of  the  jurisdiction  below,  will 
not  be  dismissed  on  the  ground  that  since 
the  dismissal  of  the  bill  by  the  court  be- 
low for  want  of  jurisdiction  the  controversy 
between  the  parties  has  become  a  moot  one 
by  reason  of  a  judgment  of  a  state  court 
dismissing,  upon  the  merits,  a  suit  between 
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the   same   parties   upon   the   same   alleged 
cause  of  action. 

[Ed.  Note.~For  other  casw,    see  Appeal  and 
Brror,  Cent.  Dig.  8  3122 ;    Deo.  Dig.  «=s>781(2).] 

CouBTS  ^=»385(4)~-DiBEOT  Appeal  Fbok 

DiSTBICT  COUBIV- JUBISDICnON  BeLOW. 

2.  Questions  of  jurisdiction  of  the  Fed- 
eral district  court  depending  upon  contro- 
▼ersies  as  to  the  district  of  residence,  where 
the  statutory  rights  in  that  regard  have  not 
been  waived,  are,  when  decided  below,  ques- 
tions of  Federal  jurisdiction  susceptible  of 
being  brought  to  the  Supreme  Court  under 
the  provisions  of  the  Judicial  Code,  §  238,  i 
by  direct  appeaL 

[Ed.  Note.— For  other  cases,  see  CourtSp  Dec. 
Dig.  ^=»3a&(4).] 

CouBTs  ^=»274— Federal  Courts— Proper 
District  for  Suit— Action  under  Fed- 
eral Law. 

3.  A  suit  to  enforce  the  alleged  liabil- 
ity in  equity  of  a  Kansas  corporation  up- 
on the  bonds  of  a  railway  company,  created 
by  an  act  of  Congress,  involves  a  question 
inherently  Federal  in  its  nature,  so  that, 
under  the  Judicial  Code,  §  51,s  it  may  not, 
without  the  consent  of  the  Kansas  corpora- 
tion, be  brought  in  any  other  Federal  dis- 
trict than  tliat  of  its  residence. 

[Bd.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  9  814;    Dec.  Dig.  ®=>274.] 

[No.  220.] 

Argued  January  24,  1016.    Decided  Febru- 
ary 21,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  decree  which 
dismissed,  for  want  of  jurisdiction,  the  bill 
in  a  suit  to  enforce  the  liability  in  equity 
of  a  Kansas  corporation  upon  the  bonds  of 
a  railway  company  incorporated  under  an 
act  of  Congress.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  O.  Cooke  for  appellant. 

Mr.  Walker  D.  Hinea  for  appellee. 


*Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

On  this  direct  appeal  a  reversal  is  sought 
of  a  decree  below  which  dismissed  the  bill 
for  want  of  jurisdiction.  There  is  a  mo- 
tion to  dismiss  on  the  ground  that  "the 
2  questions  involved  upon  this  appeal  are 
*  moot'questions  ...  for  the  reason  that, 
subsequent  to  the  dismissal  of  the  bill  here- 
in by  the  lower  court,  the  appellant,  as 
plaintiff,  instituted  in  the  supreme  court  of 
the  state  of  New  York,  county  of  New 
York,  an  action  upon  the  same  alleged 
cause  of  action  against  the  same  defendants, 
and  that  such  action  in  the  supreme  court 
of  the  state  of  New  York  was  heard  and 
determined,  and  that  a  final  judgment  upon 
the  merits  therein  was  rendered,  dismissing 


the  complaint  filed  in  said  action  as  against 
this  appellee."  But  as  our  power  to  review 
is  limited  to  the  question  of  jurisdiction 
alone,  and  as  the  ground  of  the  motion  ob- 
viously involves  ti^e  defense  of  '^e  thing 
adjudged,"  going  to  the  merits,  the  motion 
to  dismiss  is  overruled,  and  we  come  to  con- 
sider the  question  of  the  jurisdiction  of  tha 
court  below;  that  is,  whether,  as  a  Federal 
court,  it  had  power  to  entertain  the  cause. 
Louisville  Trust  Co.  v.  Knott,  101  U.  S.  233, 
48  L.  ed.  161,  24  Sup.  Ct.  Rep.  119;  Fora 
River  Shipbuilding  Co.  v.  Hagg,  219  U.  S. 
175,  65  L.  ed.  163,  31  Sup.  Ct.  Rep.  186; 
Farrugia  v.  Philadelphia  &  R.  R.  Co.  233  U. 
S.  352,  58  L.  ed.  996,  34  Sup.  Ct.  Rep.  591. 
The  bill  alleged  that  the  complainant^ 
Male,  who  sued  as  the  trustee  of  Gilbert  W. 
Chapin,  was  a  citizen  of  the  state  of  New 
York  and  an  inhabitant  and  resident  of  tha 
southern  district  thereof.  The  defendants 
were  the  Atlantic  A  Pacific  Railroad  Com- 
pany, a  corporation  created  by  an  act  of 
Congress,  the  Atchison,  Topeka,  &  Santa  Fe 
Railroad  Company,  a  corporation  organised 
under  an  act  of  the  legislature  of  the  terri- 
tory of  Kansas,  the  Atchison,  Topeka,  A 
Santa  Fe  Railway  Company,  a  corporation 
organized  under  the  laws  of  the  state  of 
Kansas,  and  the  Boston  Safe  Deposit  A 
Trust  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Massachu- 
setts. We  do  not  stop  to  summarize  tha 
averments  of  the  bill  in  order  to  make 
clear  the  nature  of  the  relief  sought  because 
we  accept  as  adequate  for  the  purpose  of 
the  question  before  us  the  statement  made 
on  that  subject  in  the  printed  arguments 
filed  on  behalf  of  ^Ihe  appellant  as  follows:* 
"The  relief  prayed  for  is  judgment  for 
$120,000  and  interest  upon  certain  income 
bonds  issued  by  the  Atlantic  A  Pacific  Rail- 
road Company  on  the  1st  day  of  October, 
1880,  and  maturing  October  1st,  1910,  and 
for  an  adjudication  that  the  Atchison,  To- 
peka, A  Santa  Fe  Railway  Company  (the 
present  appellee)  is  liable  in  equity  for 
the  amount  of  such  judgment  by  reason  of  the 
matters  set  forth  in  the  bill  of  complaint." 
As  further  stated  in  the  argument  for  the 
appellant,  the  bill  alleged  that  the  Atlan- 
tic &  Pacific  Railroad  Company  "is  practi- 
cally out  of  existence,  and  has  not  been  nor 
can  it  be,  served  with  process,"  and  that 
the  Atchison,  Topeka,  &  Santa  Fe  Railroad 
Company  and  the  Boston  Safe  Deposit  A 
Trust  Company  were  not  served  with  proc- 
ess, and  are  not  deemed  to  be  necessary 
parties  to  the  cause,  and  may  be  put  out 
of  view.  The  Atchison,  Topeka,  &  Santa 
Fe  Railway  Company,  the  only  other  de- 
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fendant  (the  appellee)  was  Mnred  througli 
one  of  its  officers  in  the  eit  j  of  Kew  York. 
It  thereupon  appeared  specially  and  "for  the 
single  and  sole  purpose  of  making  a  motion 
to  set  aside  the  serrioe  .of  the  subpoena  and 
dismiss  the  bill  of  complaint  as  to  it  for 
want  of  jurisdiction  over  the  person  of  said 
defendant.''  And  subsequently  it  moved  to 
dismiss  on  two  grounds:  1.  That  as  its 
residence  was  in  Kansas,  it  could  not  be 
sued  outside  of  the  district  of  which  it  was 
a  resident  without  its  consent;  and  that  as 
Male,  the  complainant,  was  onlj  colorablj 
joined  as  a  complainant,  the  real  party  be- 
ing Chapin,  for  whom  Male  assumed  to  act 
as  trustee,  and  who  was  a  citizen  and  resi- 
dent of  Connecticut,  there  was  no  jurisdic- 
tion over  the  cause,  as  the  suit  was  brought 
in  the  district  of  the  residence  of  neither 
of  the  real  parties;  and,  2,  that  as  the  com- 
plainant sought  to  enforce  a  liability  on  the 
bonds  of  the  Atlantic  A  Pacific  Railroad 
Company,  a  corporation  created  by  an  act 
^  of  Congress,  involving  an  inherently  Federal 
g  question,  there  was  no  jurisdiction  in  the 
•  court  over  the* defendant,  because,  under 
such  circumstances,  it  was  entitled  to  be 
sued  in  the  court  of  the  district  of  its  resi- 
dence, and  could  not  without  its  consent  be 
impleaded  in  the  district  of  the  residence 
of  the  plaintiff,  even  if  Male  was  treated 
as  the  real  plaintiff,  and  entitled  otherwise 
to  sue  in  the  southern  district  of  New  York. 
As  stated  in  the  certificate  of  the  court  be- 
low, the  judgment  of  dismissal  for  want  of 
jurisdiction  was  based  upon  both  of  the 
grounds;  that  is,  the  want  of  authority  to 
sue  in  the  southern  district  of  New  York 
because  that  was  the  district  of  the  resi- 
dence of  neither  of  the  parties,  and  because, 
owing  to  the  Federal  question,  the  defendant 
was  entitled  to  be  sued  in  the  district  of 
its  residence. 

It  is  not  disputable  that,  in  so  far  as  the 
contentions  as  to  jurisdiction  depended  alone 
upon  the  right  to  sue  because  of  the  dis- 
trict in  which  the  parties  resided,  they  did 
not  present  questions  of  inherent  Federal 
jurisdiction.  We  say  this  because  contro- 
versies as  to  such  subjects  concern  a  per- 
sonal privilege  susceptible  of  being  waived, 
which  would  not  be  the  case  if  they  involved 
contentions  which  were  intrinsically  and 
necessarily  Federal.  St.  Louis  &  S.  F.  R. 
Co.  V.  McBride,  141  U.  S.  127,  35  L.  ed.  659, 
11  Sup.  Ct.  Rep.  982;  Ex  parte  Wisner,  203 
U.  S.  449,  51  L.  ed.  264,  27  Sup.  Ct.  Rep. 
150;  Re  Moore,  209  U.  S.  490,  52  L.  ed.  904, 
£8  Sup.  Ct.  Rep.  585,  706,  14  Ann.  Cas. 
1164;  Western  Loan  &  Sav.  Co.  v.  Butte  & 
B.  Min.  Co.  210  U.  S.  368,  52  L.  ed.  1101, 
36  S.  C— 23. 


28  Sup.  Ct  Rep.  720.  But  while  this  Is  the 
case,  it  is  yet  also  true  that  questions  of 
jurisdiction  depending  upon  controversies  at 
to  the  district  of  residence,  where  the  statu- 
tory rights  in  that  regard  have  not  been 
waived,  when  decided  below,  are  questions 
of  Federal  jurisdiction,  susceptible  of  being 
brought  here  by  direct  appeal  under  the 
provisions  of  §  238  of  the  Judicial  Code  [36 
Stat,  at  L.  1157,  chap.  231,  Comp.  Stat. 
1913,  S  1215].  Davidson  Bros.  Marble  Co. 
V.  United  SUtes,  213  U.  S.  10,  53  L.  ed.  675, 

29  Sup.  Ct.  Rep.  324;  United  States  v.  Con- 
gress Constr.  Co.  222  U.  a  199,  56  L.  ed. 
163,  32  Sup.  Ct  Rep.  44. 

Our  power  to  review  thus  being  settled, 
the  only  question  is.  Did  the  court  err  in 
holding  that,  as  a  Federal  court,  within  the 
meaning  of  the  statute,  it  had  no  authority 
under  the  circumstances  to  entertain  the  8 
cause  T  In* solving  this  Ibsuc,  without  «z-« 
pressing  any  opinion  as  to  the  want  of 
jurisdiction  based  upon  the  contention  that 
Male,  the  complainant,  had  no  real,  but  only 
a  colorable  and  fictitious,  interest,  and  hence 
that  the  suit  was  brought  neither  in  the 
district  of  the  residence  of  the  complainant, 
nor  that  of  the  defendant,  and  confining  our 
attention  to  the  ruling  that  there  was  a 
want  of  power  to  entertain  the  cause  in 
any  other  than  the  district  of  the  residence 
of  the  defendant,  because  of  the  inherently 
Federal  question  presented,  we  think  that 
the  refusal  to  take  jurisdiction  was  clearly 
right  and  should  be  affirmed.  Undoubtedly 
the  asserted  right  to  a  judgment  on  the 
bonds  of  the  Atlantic  A  Pacific  Railroad 
Company,  a  corporation  created  by  an  aei 
of  Congress,  involved  an  inherently  Federal 
question.  Osbom  v.  Bank  of  United  States, 
9  Wheat  738,  6  L.  ed.  204;  Washington  A 
I.  R.  Co.  V.  Cceur  d'Alene  R.  &  Nav.  Co.  160 
U.  S.  77,  40  L.  ed.  346, 10  Sup.  Ct.  Rep.  231; 
Re  Dunn,  212  U.  S.  374,  53  L.  ed.  558,  29 
Sup.  Ct.  Rep.  299;  Texas  &  P.  R.  Co.  v. 
Hill,  237  U.  S.  208,  59  L.  ed.  918,  35  Sup. 
Ct.  Rep.  575.  This  being  true,  it  is  also  in- 
disputable that  the  defendant  was  entitled 
to  be  sued  in  the  district  of  its  residence, 
and  was  not,  without  its  consent,  liable  to 
be  sued  within  the  district  of  the  residence 
of  the  complainant.  Macon  Grocery  Co.  t. 
Atlantic  Coast  Line  R.  Co.  215  U.  S.  501, 
54  L.  ed.  300,  30  Sup.  Ct  Rep.  184;  §  51, 
Judicial  Code  [36  Stat,  at  L.  1101,  chap. 
231,  Comp.  Stat  1913,  §  1033]. 

As  it  follows  that  no  error  was  committed 
by  the  court  below  in  holding  that  it  was 
without  power  to  exercise  jurisdiction  of 
the  cause,  its  decree  must  be  and  it  Is  af- 
firmed. 
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(240  U.  S.  834) 
PHILADELPHIA  &  READING  RAILWAY 
COMPANY,  Appt., 

V. 

UNITED  STATES  OF  AMERICA  (Inter- 
state Commerce  Commission,  and  Allen- 
town  Portland  Cement  Company,  Inter- 
vening Respondents),  Appellees. 

Carbiers  «=932(2)  —  Discrimination  in 

Rates. 

Jersey  City  is  not  subjected  to  any 
undue  or  unreasonable  prejudice  or  disad- 
vantage in  respect  to  freight  rates  on 
cement  from  the  Lehigh  cement  district  be- 
cause a  carrier,  while  maintaining  or  partic- 
ioating  in  joint  rates  for  cement  to  eastern 
destinations,  such  as  Baltimore,  Philadel- 
phia, New  York,  and  New  England  points, 
which  are  not  higher  from  Evansville,  Penn- 
sylvania, than  the  contemporaneous  rates 
which  it  maintains  or  participates  in  from 
other  cement  mills  in  the  Lehigh  district, 
refuses  contemporaneously  to  participate  in 
the  same  relative  adjustment  on  the  cement 
traffic  from  Evansville  to  Jersey  City  for 
local  consumption,  where  the  Jersey  City 
rate  is  intrinsically  reasonable  and  nondis- 
criminatory in  relation  to  rates  accorded 
other  consuming  points. 

[Ed.  Note.— For  other  cases,  see  Carriers.  Cent. 
Dig.  9  84;    Dec.  Dig.  <S=>32(2).1 

[No.  440.] 

Argued  and  submitted  October  18  and  10, 
1915.    Decided  February  28,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Pennsylvania  to  review  a  decree  which 
dismissed  the  bill  by  which  a  carrier  sought 
to  secure  the  annulment  of  an  order  of  the 
Interstate  Commerce  Commission  command- 
ing it  and  other  carriers  to  desist  from  sub- 
jecting Jersey  City  to  undue  prejudice  and 
disadvantage  in  respect  of  rates  on  cement. 
Beversed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  219  Fed.  988. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  S.  Drinker,  Jr.,  William' 
L.  Kinter,  Charles  Heebner,  and  Abraham 
M.  Beitler  for  appellant. 

Assistant  Attorney  General  Underwood 
and  Mr.  Blackburn  Esterline  for  the  United 
States. 

Messrs.  Charles  W.  Needham  and 
Joseph  W.  Folk  for  the  interstate  Com- 
merce Commission. 

Messrs.  William  A.  Glasgow,  Jr., 
Chester  N.  Farr,  Jr.,  and  George  W.  Aubrey 
for  the  Allentown  Portland  Cement  Com- 
pany. 

•Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

This  appeal  brings  up  a  final  decree  of 
the  United  States  district  court,  eastern 
district   of   Pennsylvania,   which    dismissed 
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the  railway's  original  bill  presented  to  se- 
cure annulment  of  an  order  by  the  Inter- 
state Commerce  Commission  commanding 
it  and  other  carriers  to  desist  from  subject- 
ing Jersey  City  to  undue  prejudice  and  dis- 
advantage in  respect  of  rates  on  Portland 
cement  from  the  "Lehigh  district"  in  Penn- 
sylvania.    219  Fed.  988. 

Appellant  maintains  that  when  consid- 
ered in  connection  with  its  report,  the  Com- 
mission's order  is  plainly  erroneous  as 
matter  of  law  because  wholly  unsupported 
by  the  ascertained  facts.  Interstate  Com- 
merce Commission  v.  Louisville  &  N.  R.  Co. 
227  U.  S.  88,  91,  67  L.  ed.  431,  433,  33  Sup. 
Ct.  Rep.  185;  Florida  East  Coast  R.  Co.  v. 
United  States,  234  U.  S.  167,  185,  68  L.  ed. 
1267,  1271,  34  Sup.  Ct.  Rep.  867. 

In  November,  1912,  the  Allentown  Port- 
land Cement  Company  filed  a  petition  be- 
fore the  Interstate  Commerce  Commission 
against  the  Philadelphia  &,  Reading  Rail- 
way Company,  Central  Railroad  Company 
of  New  Jersey,  Delaware,  Lackawanna,  & 
Western  Railroad  Company,  Erie  Railroad 
Company,  and  Pennsylvania  Railroad  Com- 
pany, wherein  it  alleged  the  Philadelphia 
&  Reading  operates  the  only  line  reaching 
its  plant  at  Evansville,  Pennsylvania,  and 
in  connection  with  other  defendants  trans-  ^^ 
ports  cement  therefrom  to  many  points,  in-cd 
eluding  Jersey  City;»that  the  published  rate? 
of  $1.35  per  ton  charged  and  collected  for 
transportation  to  the  latter  place  is  un- 
lawful and  forbidden  by  §§  1  and  3  of  the 
act  to  regulate  commerce.*  It  prayed  for 
"an  order  declaring  the  rates  aforesaid  to 
be  unjust  and  unreasonable  and  that  the 
same  discriminate  against  complainant  and 
the  locality  wherein  is  located  its  plant  or 
factory  aforesaid,  and  that  the  Commission 
will  also  enter  an  order  fixing  the  reason- 
able and  just  rates  for  the  transportation  of 
Portland  Cement  from  its  factory  or  plant 
at  Evansville,  over  the  lines  of  the  defend- 
ant." After  hearing,  a  report  and  order 
were  made  by  the  Commission ;  upon  rehear- 
ing the  original  findings  were  approved  in 
an  additional  report,  and  a  supplemental 
order,  not  substantially  different  from  the 
first  one,  was  passed.  The  material  por- 
tions of  these  reports  follow: 

"The  case  involves  the  question  of  the 
reasonableness  and  justness  of  defendants* 
rate  for  the  transportation  of  cement  in 
car  loads  from  Evansville,  Pennsylvania,  to 
Jersey  City,  New  Jersey.  Evansville  is 
reached  only  by  the  Philadelphia  &  Reading 
Railway.  That  carrier  transports  the  ce- 
ment in  question  from  Evansville  to  Allen- 
town, where  it  delivers  it  to  one  of  numer- 
ous connections  which  either  transports  it 
to  Jersey  City  or  in  turn  delivers  it  to 
other  carriers  for  final  delivery  at  Jersey 
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City.  The  rates  via  these  various  routes 
is  $1.35.  Certain  of  the  carriers  which  re- 
ceive this  Evansville  cement  from  the  Phila- 
delphia &  Reading  at  Allentown  also  serve 
other  mills  in  the  same  general  vicinity  at 
Allentown,  namely,  the  Lehigh  district, 
either  directly  or  through  connections.  The 
rate  from  these  other  mills  to  Jersey  City 
is  80  cents.  The  Philadelphia  &  Reading 
does  not  participate  in  the  80-cent  rate  from 
any  mill  in  the  district"  (31  Inters.  Com. 
Rep.  277.) 

''Evansville  is  situated  in  the  Lehigh  dis- 
trict and  is  one  of  numerous  cement  produc- 
ing points  in  that  district  located  within  a 
radius  of  perhaps  20  miles  of  each  other. 
eoKone  of  the  other  mills,  however,  are 
f  reached  by  th^Philadelphia  &  Reading,  they 
being  served  by  the  Central  Railroad  of  New 
Jersey  or  Lehigh  Valley  direct,  or  by  short 
lines  of  railway  which  connect  with  those 
carriers  at  distances  of  from  1  to  16  miles 
from  their  junction  points.  While  the  rate 
to  Jersey  City  is  thus  $1.35  from  Evans- 
ville on  the  Philadelphia  &  Reading,  the  rate 
to  Jersey  City  from  these  competing  mills 
on  other  lines  is  80  cents.  ...  On  ship- 
ments to  Jersey  City  for  trans-shipment  by 
water  to  points  in  the  southeast,  such  as 
Charleston  and  Savannah,  the  rate  is  80 
cents  from  Evansville,  the  same  as  it  is 
from  these  other  mills;  and  this  equality  of 
Evansville  with  the  other  mills  is  main* 
tained  on  traffic  to  Philadelphia,  Baltimore, 
New  York  city,  and  New  England.  In  other 
words,  the  rate  is  the  same  from  Evansville 
as  from  other  mills  in  the  Lehigh  district  to 
all  points  east,  except  on  traffic  to  Jersey 
City  for  local  consumption. 

"The  80-cent  rate  to  Jersey  City  locally 
from  the  other  mills  is  used  in  connection 
with  shipments  destined  to  New  York,  that 
rate  plus  the  trucking  charge  to  all  points 
south  of  Ninetieth  street  totaling  less  than 
the  $1.40  rate  to  New  York  proper  plus  the 
trucking  charge  to  the  same  point,  the  result 
being  that  complainant,  who  must  use  the 
latter  rate,  is  effectively  barred  from  com- 
petition in  that  part  of  the  city  located 
south  of  Forty-third  street,  which  is  the 
greatest  Cement  consuming  district.  North 
of  Ninetieth  street  complainant  can  com- 
pete with  the  other  mills  because  of  their 
greater  expense  in  the  longer  truck  haul 
from  Jersey  City.  It  will  also  necessarily  be 
apparent  that  complainant  cannot  sell  any 
cement  in  Jersey  City  for  local  consumption 
In  competition  with  these  other  mills  which 
have  the  80-cent  rate." 

"It  cannot  be  questioned  that  complainant 
It  laboring  under  a  prohibitory  disadvan- 
tage in  marketing  its  product  in  Jersey 
City  under  the  present  rate  in  competition 
with    other    mills    in    the    same    district. 
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While  it  is  true  that  the  Philadelphia  Ag 
Reading  does  not  have  any  hand  in  tht^es-* 
tablishment  of  the  80-cent  rate  from  these 
other  mills,  as  it  cannot  participate  in 
that  traffic  because  it  does  not  serve  them, 
it  is  also  true  that  it  is  a  party  to  tariffs 
under  which  cement  may  be  purchased 
as  cheaply  at  Evansville  as  at  neighboring 
mills  in  the  Lehigh  district  by  dealers  in 
and  consumers  of  cement  at  practically  all 
points  of  importance  east  of  that  district, 
with  the  single  exception  of  Jersey  City. 
Why  Jersey  City  should  be  singled  out  by 
that  carrier  as  the  one  exception  to 
this  equalization  of  rates  as  between  com- 
peting mills  in  the  same  district  has  not 
been  satisfactorily  shown  by  this  record. 
We  are  therefore  of  opinion,  and  find,  that 
in  maintaining  or  participating  in  rates  on 
cement  in  carloads  to  other  eastern  desti- 
nations, such  as  Baltimore,  Philadelphia, 
New  York,  and  New  England  points,  which 
are  not  higher  from  Evansville  than  the  con- 
temporaneous rates  which  it  maintains  or 
participates  in  from  other  mills  in  the 
Lehigh  district,  while  refusing  contempo- 
raneously to  participate  in  the  same  relative 
adjustment  from  Evansville  to  Jersey  City, 
the  Philadelphia  &  Reading,  as  well  as  the 
other  carriers  defendant,  are  subjecting 
Jersey  City  and  its  traffic  to  an  undue  prej- 
udice and  disadvantage,  from  which  an 
order  will  be  entered  to  cease  and  desist." 
(27  Inters.  Com.  Rep.  448.) 

Purporting  to  base  its  action  on  the  fore- 
going findings,  the  Commission  directed: 

"That  the  above-named  defendants,  ac- 
cording as  their  various  lines  or  routes  may 
run,  be,  and  they  are  hereby,  notified  and  re- 
quired, on  or  before  October  1, 1014,  to  cease 
and  desist  from  said  undue  and  unreason- 
able prejudices  and  disadvantages." 

"That  said  defendants,  according  as  their 
various  lines  or  routes  may  run,  be,  and  they 
are  hereby  notified  and  required  to  establish 
on  or  before  October  1,  1014,  upon  statutory 
notice  to  the  Interstate  Commerce  Commis- 
sion and  to  the  general  public  by  filing  and^ 
posting  in  th«*manner  prescribed  in  §  6  of  • 
the  act  to  regulate  commerce,  and  for  a 
period  of  two  years  after  said  October  1, 
1014,  to  maintain  and  apply  to  said  trans- 
portation rates  which  will  prevent  and  avoid 
the  aforesaid  undue  and  unreasonable  preju- 
dices and  disadvantages." 

Undue  discrimination  against  itself  or  the 
locality  of  its  plant,  as  alleged  by  the  ce- 
ment company,  was  not  found;  the  com- 
munity declared  to  be  prejudiced  by  estab- 
lished conditions  had  offered  no  complaint 
and  was  not  party  to  the  proceedings. 
Neither  the  $1.35  rate  to  Jersey  City  nor  any 
other  participated  in  by  the  Philadelphia  k 
Reading  was  declared  unreasonable^  eitlier 
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in  itself  or  in  relation  to  others;  and  there 
was  no  positive  finding  touching  the  reason- 
ableness— ^intrinsic  or  relative-— of  the  80- 
cent  schedule  from  '^Lehigh  district"  adopted 
by  the  remaining  carriers. 

In  their  brief  here^  counsel  for  the  Com- 
mission say: 

"The  Commission  did  not  pass  upon  the 
reasonableness  of  either  rate  [to  Jersey 
City— 80  cents  or  $1.35].  It  struck  at  the 
discrimination  and  the  cause  of  it.  It  said, 
in  effect,  to  these  five  carriers,  that  as  they 
treated  the  Lehigh  cement  district  as  one 
point  of  origin  and  made  a  relative  adjust- 
ment of  ratea  on  cement  to  all  the  principle 
consuming  points  competing  with  Jersey 
City,  they  must  make  the  same  adjustment 
of  the  rates  to  Jersey  City  on  this  commod- 
ity; that  they  might  make  the  rate  any 
sum  which  they  might  choose  to  initiate, 
but  that  it  must  be  the  same  as  the  rate 
from  every  mill  in  the  district  to  Jersey 
aty.     ..." 

"If,  as  to  all  other  consuming  localities, 
they  [the  carriers]  are  giving  the  relative 
adjustment  of  rates  on  cement  from  cement 
mills  in  the  Lehigh  district,  and  refusing 
this  adjustment  to  one  consuming  locality, 
they  are  prejudicing  that  locality.    ..." 

"The  establishment  of  joint  rates  is  pro- 
^  vided  for  in  §  6  of  the  act  to  regulate  com- 
•  merce.  Such  rates^are  made  by  agreement 
between  the  participating  carriers  and  can- 
not be  filed  or  published  without  such  agree- 
ment.   .    •    ." 

"The  appellant  has  no  individual  rate 
which  covers  the  cement  traflSc  from  Evans- 
Tille  to  Jersey  City;  the  traffic  moves  on  a 


joint  rate.  The  cement  traffic  from  other 
mills  to  Jersey  City  and  to  other  principal 
consuming  points  also  moves  on  joint  rates. 
The  Philadelphia  &  Reading  is  a  party  ta 
many  of  these  rates.  It  is  also  a  party  to- 
the  joint  rate  from  Evansville  to  Jersey' 
City.  As  a  participating  carrier  in  these- 
rates  it  is  responsible  for  the  violation  of 
the  act  described  in  the  order." 

We  must  assume  the  Jersey  City  rate  of 
$1.35  is  intrinsically  reasonable  and  nondis- 
criminatory in  relation  to  those  accorded 
other  consuming  points;  and,  plainly,  if 
this  were  put  in  by  all  carriers,  the  Commis- 
sion's order  would  be  complied  with  and  the 
supposed  discrimination  disappear.  It 
must  be  taken  as  true  that  no  rate  above 
what  all  might  lawfully  establish  is  being 
demanded  by  any  carrier;  and,  with  one 
exception,  they  are  paid  40  per  cent  lesa 
than  that  amount.  If  a  universal  rate  of 
$1.35  could  not  justly  be  complained  of  by 
the  locality,  certainly  it  is  not  discrimi- 
nated against  or  unlawfully  prejudiced  be- 
cause, failing  to  agree,  most  of  the  carriers 
have  established  an  80-cent  schedule.  In 
the  circumstances  disclosed  it  is  impossible 
rightly  to  conclude  that  Jersey  City  is  be- 
ing subjected  to  "any  imdue  or  unreason- 
able   prejudice    or    disadvantage." 

As  the  facts  reported  afford  no  found*- 
tion  for  the  Commission's  findings,  enforce* 
ment  of  the  order  based  thereon  must  b» 
enjoined.  The  decree  below  is  accordingly 
reversed  and  the  cause  remanded  for  further 
proceedings   consistent   with   this   opinion* 

Reversed. 
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ALLEN  &  WHEELER  COMPANY,  Appt. 
and  Petitioner, 

V. 

HANOVER  STAR  MILLING  COMPANY. 
(No.  80.) 

Tkadb-Mabks  aitb  Trade-Nahes  ^=s>81— 
Abandonment— NoNusEB  in  Pabtigulab 
Mabkst— Estoppel. 

1.  The  first  appropriator  of  the  words 
^ea  Rose"  for  flour,  oy  confining  his  use 
of  that  trademark  to  territory  north  of  the 
Ohio  river,  with  the  result  that  his  "Tea 
Rose"  flour  is  wholly  unknown  in  the  south- 
eastern states  under  that  name,  loses  any 
right  to  enjoin  the  use  in  Alabama  of  the 
same  trademark  by  another  fiour  manufac- 
turer who,  in  entire  good  faith  and  without 
knowledge  of  the  other  trademark,  has  built 
up  such  an  extensive  trade  in  the  south- 
eastern states  that  in  the  flour  trade  in  that 
territory  the  mark  "Tea  Rose"  has  come  to 
mean  its  flour  and  nothing  else. 

[Bd.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  8  35;  Dec.  Dig. 
^s»31.] 

Tbade-Mabks  and  Tbade-Names  ^=»70(4) 
—Unfa IB  Competition  —  Imitation  of 
Package. 

2.  A  manufacturer  of  flour  who  has  built 
up  such  an  extensive  trade  in  the  south- 
eastern states  for  flour  labeled  "Tea  Rose" 
that  in  the  flour  trade  in  that  territory  those 
words  have  come  to  mean  its  flour  and 
nothing  else  is  entitled,  irrespective  of  any 
question  of  technical  trademark  right,  to. 
enjoin  the  sale  in  Alabama  of  "Tea  Rose" 
flour  made  by  a  rival  manufacturer  and  put 
up  in  packages  so  closely  resembling  those 
used  by  the  former  that  they  are  calculated 
to,  and  do,  deceive  ordinary  and  casual  pur- 
chasers into  the  belief  that  they  are  pur- 
chasing its  flour. 

[Ed.  Note.— For  other  cases»  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  |  81:  Dec.  Dig. 
e»70(4).] 

[Nos.  2:J  and  30.] 

Argued  May  7  and  10,  1915.  Decided  March 

6,  1016. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decree  which  re- 
versed, with  directions  to  dismiss  the  bill, 
a  decree  of  the  District  Court  for  the  Middle 
District  of  Alabama,  granting  a  temporary 
injunction  to  restrain  infringement  of  a 
trademark.  Reversed  and  remanded  for 
further  proceedings.    Also,  an 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  decree  which  reversed  a 
decree  of  the  District  Court  for  the  Eastern 
District  of  Illinois,  granting  a  temporary 
injunction  to  restrain  the  infringement  of 
a  trademark.  Dismissed  for  want  of  juris- 
diction.   Also, 


0"^ 


WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  to  reriew  the  same  de- 
cree.   Affirmed. 

See  same  case  below  in  No.  23,  122  G.  C. 
A.  483,  204  Fed.  211;  No.  80,  L.RJ^..— ,  — , 
125  C.  C.  A.  615,  208  Fed.  513. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  Fitts,  Sdgar  li.  Clark- 
son,  James  E.  Morrisette,  and  John  London 
for  petitioner  in  No.  23,  and  appellee  and 
respondent  in  No.  30. 

Messrs.  Edward  Elverett  Longan  and  J. 
Fred  Glister  for  respondent  in  No.  23. 

Messrs.  Edward  Everett  Longnn,  J. 
Fred  Glister,  and  L.  O.  Whitnel  for  ap- 
pellant and  petitioner  in  No.  30.  ^ 

e 
*Mr.  Justice  Pitney  delivered  the  opinion** 
of  the  court: 

These  cases  were  argued  together,  and 
may  be  disposed  of  in  a  single  opinion. 

In  No.  23,  the  Hanover  Star  Milling  Com- 
pany, an  Illinois  corporation  engaged  in  the 
manufacture  of  flour  in  that  state,  filed  a 
bill  in  equity  on  March  4,  1012,  in  the 
United  States  district  court  for  the  middle 
district  of  Alabama,  against  Metcalf,  a  citi- 
zen of  the  state  of  Alabama  and  a  merchant 
engaged  in  the  business  of  selling  flour  at 
Greenville,  Butler  county,  in  that  state,  to 
restrain  alleged  trademark  infringement 
and  unfair  competition.  The  bill  averred 
that  for  twenty-seven  years  last  past  com- 
plainant had  been  engaged  in  the  manufac-^ 
ture  of  a  superior  and  popular  grade  of^ 
flour,  sold  by  it  at*  all  times  under  the* 
name  of  "Tea  Rose"  flour,  in  a  wrapping 
with  distinctive  markings,  including  the 
words  *'Tea  Rose"  and  a  design  containing 
three  roses  imprinted  upon  labels  attached 
to  sacks  and  barrels;  that  this  flour  had 
been  marketed  thus  by  complainant  in  the 
state  of  Alabama  for  the  preceding  tweWe 
years,  during  which  time,  by  maintaining  a 
high  and  uniform  quality,  by  expensive  ad- 
vertising, and  by  diligent  work  of  its  repre- 
sentatives, it  had  built  up  a  large  and  lucra- 
tive market,  with  annual  sales  of  more  than 
$175,000  of  Tea  Rose  flour  in  that  state, 
and  had  established  a  valuable  reputation 
for  the  name  ''Tea  Rose"  and  the  distinctive 
wrappings  in  Alabama  and  other  states, 
particularly  Georgia  and  Florida;  that  un- 
til shortly  before  the  commencement  of  the 
suit  complainant's  Tea  Rose  fiour  was  the 
only  flour  made,  sold,  or  offered  for  sale 
under  that  name  in  Butler  county  or  else- 
where in  the  state  of  Alabama,  and  the 
name  "Tea  Rose"  had  represented  and 
stood  for  complainant's  flour;  and  that  re- 
cently the  Steeleville  Milling  Company,  of 
Steeleville,  Illinois,  had,  through  Metcalf's 
agency,  been  marketing  in  Alabama*  and 


^=»For  other  cases  see  same  topic  &  KEY-NUMBER  Jn  all  Key-Numbered  DlgeaU  A  Indexes 
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parttcularlj  in  Butler  county,  flour  of  its 
manufacture,  in  packages  and  wrappings 
substantially  identical  with  complainant's 
and  bearing  a  design  containing  three  roses 
and  tlie  name  ''Tea  Rose"  upon  the  labels, 
in  a  manner  calculated  to  deceive  and  in 
fact  deceptive  to  purchasers,  thereby  threat- 
ening pecuniary  loss  to  complainant  exceed- 
ing $3,000  in  amount,  and  destroying  the 
prestige  of  complainant's  "Tea  Rose"  flour, 
and  damaging  its  trade  therein. 

Defendant's  answer  denied  all  attempts 
to  deceive  purchasers,  and  further  denied 
complainant's  right  to  the  exclusive  use  of 
the  words  'Tea  Rose"  or  the  picture  of  a 
rose  as  a  trademark;  averred  that  long 
prior  to  complainant's  first  use  of  it,  and 
eas  early  as  the  year  1872,  the  name  had 
•  been  adopted,  appropriated,  and  used  as*  a 
trademark  for  flour  by  the  flrm  of  Allen  & 
Wheeler,  of  Troy,  Ohio,  and  used  by  it  and 
its  successor,  the  Allen  &  Wheeler  Company, 
continuously  as  such;  and  alleged  that  the 
Steeleville  Milling  Company  had  used  its 
"Tea  Rose"  brand  for  more  than  sixteen 
years  last  past,  and  as  early  as  the  year 
1809  had  sold  flour  in  Alabama  under  that 
label. 

Upon  consideration  of  the  bill  and  answer 
and  afiidavits  submitted  by  the  respective 
parties,  the  district  court  granted  a  tem- 
porary injunction  restraining  Metcalf  from 
selling  flour  labeled  "Tea  Rose,"  manufac- 
tured by  the  Steeleville  Company  or  any 
person,  flrm,  or  corporation  other  than  the 
Hanover  Company,  at  Greenville,  or  at  any 
other  place  in  the  middle  district  of  Ala- 
bama. Upon  appeal,  the  circuit  court  of 
appeals  for  the  fifth  circuit  reversed  this 
decree  and  remanded  the  cause,  with  direc- 
tions to  dismiss  the  bill.  122  C.  C.  A.  483, 
204  Fed.  211.  A  writ  of  certiorari  was  then 
allowed  by  this  court. 

In  No.  30,  the  Allen  &  Wheeler  Company, 
a  corporation  of  the  state  of  Ohio,  manu- 
facturing flour  at  the  city  of  Troy,  in  that 
state,  filed  a  bill  against  the  Hanover  Star 
Milling  Company  on  May  23,  1912,  in  the 
United  States  district  court  for  the  eastern 
district  of  Illinois,  averring  that  in  or  be- 
fore the  year  1872  the  firm  of  Allen  & 
Wheeler,  then  engaged  in  the  manufacture 
of  flour  at  Troy,  adopted  as  a  trademark 
for  designating  one  of  its  brands  the  words 
"Tea  Rose,"  and  from  thence  until  the  year 
1904  continuously  used  that  trademark  by 
placing  it  upon  sacks,  barrels,  and  packages 
containing  the  brand  and  quality  of  flour 
designated  by  that  term  and  sold  through- 
out the  United  States;  that  in  1904  the 
Allen  &  Wheeler  Company  was  incorporated 
and  took  over  the  mills,  machinery,  stock, 
trademark,  and  good  will  of  the  flrm,  since 
which  time  the  corpoiation  had  continued 


to  use  the  trademark  upon  flour  of  itSgQ 
manufacture,  and  had  distributed  and  sold^ 
such  flour  in  the* markets  of  the  United* 
States,  whereby  the  words  "Tea  Rose"  had 
become  the  common-law  trademark  of  the 
Allen  &  Wheeler  Company;  that  recently 
it  had  learned  that  the  Hanover  Star  Mill- 
ing Company  had  adopted  the  words  "Tea 
Rose"  as  designating  a  brand  of  flour  nutnu- 
factured  by  it,  and,  notwithstanding  no- 
tice of  complainant's  rights,  was  persisting 
in  the  sale  of  its  flour  under  that  name  and 
threatening  to  continue  so  to  do;  and  that 
defendant  had  sold  large  quantities  of  Tea 
Rose  flour,  particularly  in  the  markets  of 
the  states  of  Alabama,  Florida,  and  Missis- 
sippi, with  large  gross  sales,  and  proflts 
approximating  $5,000  per  year  for  the  past 
five  years,  causing  damage  and  loss  to  com- 
plainant in  excess  of  $3,000.  An  injunction 
and  an  accounting  of  proflts  were  prayed. 
Upon  this  bill,  a  demurrer  flled  by  the  Han- 
over Company,  and  afiidavits  presented  by 
both  parties,  the  district  court  granted  a 
temporary  injunction  restraining  the  use  of 
the  words  "Tea  Rose"  as  a  trademark  for 
flour,  without  territorial  restriction.  The 
circuit  court  of  appeals  for  the  seventh  cir- 
cuit reversed  this  decree,  and  remanded  the 
cause  to  the  district  court  for  further  pro- 
ceedings not  inconsistent  with  its  opinion. 
L.R.A.— ,  — ,  126  C.  C.  A.  615,  208  Fed. 
513.  An  appeal  was  taken  to  this  court, 
and  a  writ  of  certiorari  was  subsequently 
granted.  The  appeal  must  be  dismissed  for 
want  of  jurisdiction,  and  the  case  will  be 
disposed  of  under  the  writ  of  certiorari. 

No  question  is  raised  respecting  the  pro- 
priety of  passing  upon  the  questions  at  is- 
sue on  a  review  of  decisions  rendered  upon 
applications  for  temporary  injimction.  Both 
district  courts  granted  such  injunctions, 
and  both  circuit  courts  of  appeals  reversed 
upon  grounds  that  went  to  the  merits. 
These  courts  differed  upon  fundamental 
questions,  and  it  was  because  of  this  that 
the  writs  of  certiorari  were  allowed,  the 
situation  being  such  that  it  was  deemed 
proper  to  allow  them  before  flnal  decrees  S 
were  made,  notwithstanding  the  general* 
rule  to  the  contrary.  American  Constr.  Co. 
V.  Jacksonville,  T.  &  K.  W.  R.  Co.  148  U. 
S.  372,  378,  384,  37  L.  ed.  486,  489,  491, 
13  Sup.  Ct.  Rep.  758;  The  Three  Friends, 
166  U.  S.  1,  49,  41  L.  ed.  897,  913,  17  Sup. 
Ct.  Rep.  496;  The  Conqueror,  166  U.  8. 
110,  113,  41  L.  ed.  937,  939,  17  Sup.  Ct. 
Rep.  510;  Denver  v.  New  York  Trust  Co. 
229  U.  S.  123,  133,  57  L.  ed.  1101,  1120,  33 
Sup.  Ct.  Rep.  657. 

In  both  cases  it  was  shown  without  dis- 
pute that  the  flrm  of  Allen  &  Wheeler 
adopted  and  used  the  words  "Tea  Rose"  as 
a  trademark  for  one  kind  or  quality  of 
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flonr  manufactured  by  it  as  early  as  the 
year  1872,  and  continued  that  use  until 
the  year  1904,  when  the  Allen  &  Wheeler 
Company  was  incorporated  and  took  over 
the  mills,  machinery,  stock,  trademark,  and 
good  will  of  the  firm  and  succeeded  to  its 
business.  But  there  is  nothing  to  show  the 
extent  of  such  use  or  the  markets  reached 
by  it,  except  that  in  the  year  1872  Allen 
&  Wheeler  sold  three  lots  of  25  barrels  each 
to  a  firm  in  Cincinnati,  Ohio,  and  one  lot 
of  100  barrels  to  a  firm  in  Pittsburgh, 
Pennsylvania;  that  in  the  early  70 's  an- 
other firm  in  Pittsburgh  was  a  customer 
for  this  brand;  and  that  in  the  later  70's 
a  firm  in  Boston,  Massachusetts,  was  a  cus- 
tomer for  the  same  brand.  As  to  the  Allen 
&  Wheeler  Company,  there  are  affivadits 
stating  in  general  terms  that  since  its  in- 
corporation in  1904,  and  "continuously 
down  to  the  present  time,"  the  company  has 
used  the  brand  "Tea  Rose"  for  fiour;  but 
there  is  a  remarkable  absence  of  particular 
statements  as  to  time,  place,  or  circum- 
stances; in  short,  no  showing  whatever  as 
to  the  extent  of  the  use  or  the  markets 
reached.  There  is  nothing  to  show  that  the 
Allen  &  Wheeler  "Tea  Rose"  flour  has  been 
even  advertised  in  Alabama  or  the  adjoin- 
ing states,  and  there  is  clear  and  undis- 
puted proof  that  it  has  not  been  sold  or 
offered  for  sale  or  known  or  heard  of  by  the 
trade  in  Alabama,  Mississippi,  or  Georgia. 
In  No.  30,  there  is  uncontradicted  proof 
that  the  Allen  &  Wheeler  Company  is  selling 
fiour  in  Alabama  and  Georgia,  but  imder 

^  the  brands  "Eldean  Patent"  and  "Trojan 

5J  Special." 

•  *In  both  suits,  the  Hanover  Star  Milling 
Company  introduced  affidavits  fairly  show- 
ing that  shortly  after  its  incorporation  in 
the  year  1885  it  adopted  for  one  of  its 
brands  of  fiour  the  name  "Tea  Rose,"  and 
adopted  for  the  package  or  container,  wheth- 
er sack  or  barrel,  a  label  bearing  the  name 
"Tea  Rose"  and  the  design  already  referred 
to;  and  that  this  trademark  was  adopted 
and  used  in  good  faith  without  knowledge 
or  notice  that  the  name  "Tea  Rose"  had 
been  adopted  or  used  by  the  Allen  &  Wheel- 
er firm,  or  by  anybody  else.  In  1904  the 
Hanover  Company  began  and  has  since 
prosecuted  a  vigorous  and  expensive  cam- 
paign of  advertising  its  Tea  Rose  fiour, 
covering  the  whole  of  the  state  of  Alabama, 
and  parts  of  Mississippi,  Georgia,  and  Flo- 
rida, employing  many  ingenious  and  inter- 
esting devices  that  are  detailed  in  the 
proofs,  with  the  result  that  at  the  com- 
mencement of  the  litigation  its  sales  of 
Tea  Rose  flour  in  these  markets  amounted 
to  more  than  $150,000  a  year,  the  Hanover 
Star  Milling  Company  has  come  to  be 
known  as  the  Tea  Rose  mill,  the  reputation 


of  the  mill  is  bound  up  with  the  reputation 
of  Tea  Rose  flour,  and  "Tea  Rose"  in  the 
flour  trade  in  the  territory  referred  to 
means  fiour  of  the  Hanover  Companys'  man- 
ufacture. There  is  nothing  to  show  any 
present  or  former  competition  in  Tea  Rose 
fiour  between  the  latter  company  and  the 
Allen  &  Wheeler  firm  or  corporation,  or 
that  either  party  has  even  advertised  that 
brand  of  fiour  in  territory  covered  by  the 
activities  of  the  other. 

Metcalf's  purchases  of  competing  Tea 
Rose  flour,  which  gave  rise  to  the  suit 
brought  by  the  Hanover  Company  against 
him,  were  made  from  the  Steeleville  Milling 
Company,  an  Illinois  corporation,  which  ap- 
pears to  have  adopted  the  name  and  design 
of  a  tea  rose  for  flour  in  the  year  1895. 

It  should  be  added  that,  so  far  as  ap- 
pears, none  of  the  parties  here  concerned^ 
has  registered  the  trademark«under  any  act* 
of  Congress  or  under  the  law  of  any  state. 
Nor  does  it  appear  that  in  any  of  the  states 
in  question  there  exists  any  peculiar  local 
rule,  arising  from  statute  or  decision. 
Hence,  the  cases  must  be  decided  according 
to  common-law  principles  of  general  appli- 
cation. 

Interesting  and  important  questions  are 
raised  concerning  the  territorial  extent  of 
trademark  rights.  In  behalf  of  the  Han- 
over Company  it  is,  in  effect,  insisted:  (a) 
that  the  failure  of  the  Allen  &  Wheeler 
Company  and  its  predecessors  to  enter  the 
southeastern  territory  with  their  Tea  Rose 
fiour,  and  the  fact  that  such  flour  has  been 
and  is  wholly  unknown  there  under  that 
name,  disentitle  it  to  interfere  with  the 
Hanover  Company's  trade  established  in 
good  faith  in  that  territory  under  the  same 
mark;  (b)  that  the  same  considerations  en- 
title Hanover  to  affirmative  trademark 
rights  of  its  own,  enforceable  against  the 
Steeleville  Company  and  everybody  else  over 
whom  it  has  priority  in  that  territory;  and 
(c)  that  Hanover  is  entitled  to  relief 
against  Steeleville  and  against  Metcalf  as 
its  agent,  upon  the  ground  of  unfair  com- 
petition in  trade  regardless  of  the  trade- 
mark right.  An  affirmative  answer  to  the 
first  proposition  will  decide  the  Allen  & 
Wheeler  case  (No.  30)  in  favor  of  Hanover, 
and  an  affirmative  answer  to  the  third 
proposition  will  decide  the  Metcalf  case 
(No.  23)  in  favor  of  Hanover,  irrespective 
of  the  disposition  that  might  be  made  of 
the  second  proposition.  In  view  of  possible 
consequences  to  the  rights  of  parties  not 
before  the  court,  it  is  desirable  to  limit  the 
range  of  our  decision  as  much  as  prao- 
ticable,  especially  as  the  proofs  now  before 
us  are  incomplete  and  in  some  respects  un- 
satisfactory. 
It  will  be  convenient  to  dispose  first  of 
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Na  SO.     Here  the  biU  U  rested  upon  al- 
leged   trademark    infringement,    pure    and 
simple,  and  no  question  of  unfair  competi- 
^  tion  is  involved.    The  decision  of  the  court 
^  of  appeals  for  the  seventh  circuit  in  favor 

•  of  the  Hanover  Company  and* against  the 
Allen  &  Wheeler  Company  was  rested  upon 
the  ground  that  although  the  adoption  of 
the  Tea  Rose  mark  by  the  latter  antedated 
that  of  the  Hanover  Company,  its  only 
trade,  so  far  as  shown,  was  in  territory 
north  of  the  Ohio  river,  while  the  Hanover 
Company  had  adopted  "Tea  Rose"  as  its 
mark  in  perfect  good  faith,  with  no  knowl- 
edge that  anybody  else  was  using  or  had 
used  those  words  in  such  a  connection,  and 
during  many  years  It  had  built  up  and  ex- 
tended its  trade  in  the  southeastern  terri- 
tory, comprising  Georgia,  Florida,  Alabama, 
and  Mississippi,  so  that  in  the  flour  trade 
in  that  territory  the  mark  "Tea  Rose"  had 
come  to  mean  the  Hanover  Company's  flour, 
and  nothing  else.  The  court  held  in  effect 
that  the  right  to  protection  in  the  exclusive 
use  of  a  trademark  extends  only  to  those 
markets  where  the  trader's  goods  have  be- 
come known  and  identified  by  his  use  of 
the  mark;  and  because  of  the  nonoccupancy 
by  the  Allen  &  Wheeler  Company  of  the 
southeastern  markets  it  had  no  ground  for 
relief  in  equity.  Let  us  test  this  by  refer- 
ence to  general  principles. 

The  redress  that  is  accorded  in  trade- 
mark cases  is  based  upon  the  party's  right 
to  be  protected  in  the  good  will  of  a  trade 
or  business.  The  primary  and  proper  func- 
tion of  a  trademark  is  to  identify  the  origin 
or  ownership  of  the  article  to  which  it  is 
affixed.  Where  a  party  has  been  in  the 
habit  of  labeling  his  goods  with  a  distinc- 
tive mark,  so  that  purchasers  recognize 
goods  thus  marked  as  being  of  his  produc- 
tion, others  are  debarred  from  applying  the 
same  mark  to  goods  of  the  same  description, 
because  to  do  so  would  in  effect  represent 
their  goods  to  be  of  his  production  and 
would  tend  to  deprive  him  of  the  profit  he 
might  make  through  the  sale  of  the  goods 
which  the  purchaser  intended  to  buy. 
Courts  afford  redress  or  relief  upon  the 
ground  that  a  party  has  a  valuable  interest 
^  in  the  good  will  of  his  trade  or  business, 
J  and  in  the  trademarks  adopted  to  maintain 

•  and  extend  it.  The  essence  of  the  •wrong 
consists  in  the  sale  of  the  goods  of  one  man- 
ufacturer or  vendor  for  those  of  another. 
Delaware  &  H.  Canal  Co.  v.  Clark,  13  Wall. 
311,  322,  20  L.  ed.  581,  683;  McLean  v. 
Fleming,  96  U.  8.  245,  251,  24  L.  ed.  828, 
830;  Amoskeag  Mfg.  Co.  v.  Trainer,  101  U. 
S.  61,  63,  25  L.  edL  993,  094;  Menendez  v. 
Holt,  128  U.  8.  614,  620,  32  L.  ed.  526,  527, 
9  Sup.  Ct.  Rep.  143;  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co.  338  U.  S.  537,  546,  34 
L.  ed.  097.  1003,  11  8up.  Ct.  Rep.  300.         | 


This  essential  element  is  the  same  In 
trademark  cases  as  in  cases  of  unfair  compe- 
tition unaccompanied  with  trademark  in- 
fringement. In  fact,  the  common  law  of 
trademarks  is  but  a  part  of  the  broader  law 
of  unfair  competition.  Elgin  Nat.  Watch 
Co.  V.  Illinois  Watch  Case  Co.  179  U.  8.  665, 
674,  45  L.  ed.  365,  379,  21  Sup.  Ct  Rep. 
270;  G.  &  C.  Merriam  Co.  v.  Saalfleld,  117 
C.  C.  A.  245,  198  Fed.  369,  372;  Cohen  T. 
Nagle,  190  Mass.  4,  8,  15,  2  L.RJl.(NJS.) 
964,  76  N.  E.  276,  5  Ann.  Cas.  553,  555,  558. 

Common-law  trademarks,  and  the  right  to 
their  exclusive  use,  are,  of  course,  to  be 
classed  among  property  rights  (Trade-Mark 
Cases,  100  U.  8.  82,  92,  93,  25  L.  ed.  550, 
551 ) ;  but  only  in  the  sense  that  a  man's 
right  to  the  continued  enjoyment  of  his 
trade  reputation  and  the  good  will  that 
flows  from  it,  free  from  unwarranted  inter- 
ference by  others,  is  a  property  right,  for 
the  protection  of  which  a  trademark  is  an 
instrumentality.  As  was  said  in  the  same 
case  (p.  94),  the  right  grows  out  of  use, 
not  mere  adoption.  In  the  English  courts 
it  often  has  been  said  that  there  is  no  prop- 
erty whatever  in  a  trademark,  as  such.  Per 
Ld.  Langdale,  M.  R,,  in  Perry  v.  Truefitt,  6 
Beav.  73;  per  Vice  Chancellor  Sir  Wm.  Page 
Wood  (afterwards  Ld.  Hatherly),  in  Col- 
lins Co.  V.  Brown,  3  Kay  &  J.  423,  426,  8 
Jur.  N.  8.  930,  6  Week.  Rep.  676;  per 
Ld.  Herschell  in  Reddaway  v.  Banham 
[18961  A.  C.  199,  209,  65  L.  J.  Q.  B.  N.  8. 
381,  74  L.  T.  N.  8.  289,  44  Week.  Rep.  638, 
25  Eng.  Rul.  Cas.  193.  But  since  in  the 
same  cases  the  courts  recognize  the  right  of 
the  party  to  the  exclusive  use  of  marks 
adopted  to  indicate  goods  of  his  manufac- 
ture, upon  the  ground  that  "a  man  is  not  to 
sell  his  own  goods  under  the  pretense  that 
they  are  the  goods  of  another  man ;  he  can- 
not be  permitted  to  practise  such  a  decep-^ 
tion,  nor  to  use  the  means  which  contribute^ 
to  that  end.  He  cannot  therefore  bt^allowed  • 
to  use  names,  marks,  letters,  or  other  in- 
dioia,  by  which  he  may  induce  purchasers 
to  believe  that  the  goods  which  he  is  sell- 
ing are  the  manufacture  of  another  person** 
(6  Beav.  73);  it  is  plain  that  in  denying 
the  right  of  property  in  a  trademark  it  was 
intended  only  to  deny  such  property  right 
except  as  appurtenant  to  an  established 
business  or  trade  in  connection  with  which 
the  mark  is  used.  This  is  evident  from  the 
expressions  used  in  these  and  other  English 
cases.  Thus,  in  Ainsworth  v.  Walmsley,  L. 
R.  1  Eq.  518,  524,  Vice  Chancellor  Sir  Wm. 
Page  Wood  said:  "This  court  has  taken 
upon  itself  to  protect  a  man  in  the  use  of 
a  certain  trademark  as  applied  to  a  par- 
ticular description  of  article.  He  has  no 
property  in  that  mark  per  se,  any  more 
than  in  any  other  fanciful  denomination  he 
may  assume  for  his  own  private  use,  other- 
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wise  than  with  reference  to  his  trade.  If 
he  does  not  carry  on  a  trade  in  iron,  but 
carries  on  a  trade  in  linen,  and  stamps  a 
lion  on  his  linen,  another  person  may  stamp 
a  lion  on  iron;  but  when  he  has  appropri- 
ated a  mark  to  a  particular  species  of  goods, 
and  caused  his  goods  to  circulate  with  this 
mark  upon  them,  the  court  has  said  that  no 
one  shall  be  at  liberty  to  defraud  that  man 
by  using  that  mark,  and  passing  off  goods 
of  his  manufacture  as  being  the  goods  of 
the  owner  of  that  mark.** 

In  short,  the  trademark  is  treated  as 
merely  a  protection  for  the  good  will,  and 
not  the  subject  of  property  except  in  con- 
nection with  an  existing  business.  The 
same  rule  prevails  generally  in  this  country, 
and  is  recognized  in  the  decisions  of  this 
court  already  cited.  See  also  Apollinaris 
Ck>.  ▼.  Scherer,  23  Blatchf.  459,  27  Fed.  18, 
20;  Levy  v.  Waitt,  25  L.R.A.  190,  10  C. 
C.  A.  227,  21  U.  S.  App.  394,  61  Fed.  1008, 
1011;  Macmahan  Pliarmacal  Co.  v.  Denver 
Chemical  Mfg.  Co.  51  C.  C.  A.  302,  113  Fed. 
468,  471,  475;  Congress  &  £.  Spring  Co. 
T.  High  Rock  Congress  Spring  Co.  67  Barb. 
526,  551;  Weston  v.  Ketcham,  51  How.  Pr. 

^  465,  456;  Candee  ▼.  Deere,  54  111.  439,  457; 

5  Avery  v.  Meikle,  81  Ky.  73,  86. 

•  *  Expressions  are  found  in  many  of  the 
eases  to  the  effect  that  the  exclusive  right 
to  the  use  of  a  trademark  is  founded  on 
priority  of  appropriation,  llius,  in  Dela- 
ware &  H.  Canal  Co.  v.  Clark,  13  Wall. 
811,  323,  20  L.  ed.  581, 583,  reference  is  made 
to  "the  first  appropriator;**  in  McLean  v. 
Fleming,  96  U.  S.  245,  251,  24  L.  ed.  828, 
830,  to  "the  person  who  first  adopted  the 
stamp;"  in  Amoskeag  Mfg.  Co.  v.  Trainer, 
101  U.  S.  51,  53,  25  L.  ed.  993,  994,  the  ex- 
pression is  "any  symbol  or  devise,  not  pre- 
viously appropriated,  which  will  distin- 
guish,'' etc  But  these  expressions  are  to 
be  understood  in  their  application  to  the 
facts  of  the  cases  decided.  In  the  ordinary 
case  of  parties  competing  under  the  same 
mark  in  the  same  market,  it  is  correct  to 
say  that  prior  appropriation  settles  the 
question.  But  where  two  parties  independ- 
ently are  employing  the  same  mark  upon 
goods  of  the  same  class,  but  in  separate 
markets  wholly  remote  the  one  from  the 
other,  the  question  of  prior  appropriation 
is  legally  insignificant;  unless,  at  least,  it 
appear  that  the  second  adopter  has  selected 
the  mark  with  some  design  inimical  to  the 
interests  of  the  first  user,  such  as  to.  take 
the  benefit  of  the  reputation  of  his  goods, 
to  forestall  the  extension  of  his  trade,  or  the 
like. 

Of  course,  if  the  symbol  or  device  is  al- 
ready in  general  use,  employed  in  such  a 
•manner  that  its  adoption  as  an  index  of 
source  or  origin  would  only  produce  con- 


fusion and  mislead  the  public,  it  is  not  sus- 
ceptible of  adoption  as  a  trademark.  Such 
a  case  was  Columbia  Mill  Co.  t.  Alcorn, 
160  U.  S.  460,  464,  87  L.  ed.  1144,  1146, 
14  Sup.  Ct  Rep.  151,  affirming  40  Fed.  676, 
where  it  appeared  that  before  complainant's 
adoption  of  the  disputed  word  as  a  brand 
for  its  fiour  the  same  word  was  used  for 
the  like  purpose  by  numerous  mills  in  dif- 
ferent parts  of  the  country. 

That  property  in  a  trademark  is  not  lim- 
ited in  its  enjoyment  by  territorial  bounds, 
but  may  be  asserted  and  protected  wherever 
the  law  affords  a  remedy  for  wrongs,  is 
true  in  a  limited  sense.  Into  whatever « 
markets  the  use  of  a  trademark  has  extend-  tj! 
ed,  or  its  meaning  has  becomt'known,  there  * 
will  the  manufacturer  or  trader  whose  trade 
is  pirated  by  an  infringing  use  be  entitled 
to  protection  and  redress.  But  this  is  not 
to  say  that  the  proprietor  of  a  trademark, 
good  in  the  markets  where  it  has  been  em- 
ployed, can  monopolize  markets  that  his 
trade  has  never  reached,  and  where  the 
mark  signifies  not  his  goods,  but  those  of 
another.  We  agree  with  the  court  below 
(L.R.A.— ,  — ,  125  C.  C.  A.  515,  208  Fed. 
519)  that  "since  it  is  the  trade,  and  not 
the  mark,  that  is  to  be  protected,  a  trade- 
mark acknowledges  no  territorial  boundaries 
of  municipalities  or  states  or  nations,  but 
extends  to  every  market  where  the  trader's 
goods  have  become  known  and  identified  by 
his  use  of  the  mark.  But  the  mark,  of  itself, 
cannot  travel  to  markets  where  there  is  no 
article  to  wear  the  badge  and  no  trader  to 
offer  the  article." 

To  say  that  a  trademark  right  is  not  lim- 
ited in  its  enjoyment  by  territorial  bounds 
is  inconsistent  with  saying  that  it  extends 
as  far  as  the  sovereignty  in  which  it  has 
been  enjoyed.  If  the  territorial  bounds  of 
sovereignty  do  not  limit,  how  can  they  en- 
large such  a  right?  And  if  the  mere  adop- 
tion and  use  of  a  trademark  in  a  limited 
market  shall  (without  statute)  create  an 
exclusive  ownership  of  the  mark  through- 
out the  bounds  of  the  sovereignty,  the  ques- 
tion at  once  arises,  "What  sovereignty  T" 
So  far  as  the  proofs  disclose,  the  Allen  & 
Wheeler  mark  has  not  been  used  at  all,  is 
not  known  at  all  in  a  market  sense,  within 
the  sovereignty  of  Alabama,  or  the  adja- 
cent states,  where  the  controversy  with  the 
Hanover  Star  Milling  Company  arose.  And 
so  far  as  the  controversy  concerns  intra- 
state distribution  as  distinguished  from  in- 
terstate trade,  the  subject  is  not  within 
the  sovereign  powers  of  the  United  States. 
Trade-Mark  Cases,  100  U.  S.  82,  93,  25  L. 
ed.  550,  551. 

We  are  referred  to  an  expression  con- 
tained in  the  opinion  of  this  court  fn  Kidd 
V.  Johnson,  100  U.  S.  617,  619,  25  L.  ed. 
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^  769,  770:  "The  right  to  use  the  trade- 
H  mark  is  not  limited  to  any  place,  city,  or 
T  state,  and,  therefore,  must  be  deeme4*to  ex- 
tend everywhere."  But  a  reference  to  the 
facts  of  the  case,  and  the  context,  shows 
that  the  language  was  not  used  in  the  sense 
attributed  to  it  in  the  argument.  The  ques- 
tion presented  for  decision  related  to  the 
ownership  of  a  trademark  used  by  com- 
plainants (Johnson  &  Company)  on  pack- 
ages and  barrels  containing  whisky,  manu- 
factured and  sold  by  them  in  Cincinnati, 
and  this  turned  in  part  upon  the  force  to 
be  given  to  a  written  transfer  executed  by 
one  Pike,  and  delivered  to  complainant's 
predecessors  in  business  in  connection  with 
a  sale  of  the  distillery  and  its  appurtenances, 
which  were  Pike's  individual  property. 
Kidd,  the  defendant,  claimed  the  right  to 
use  the  same  mark  as  surviving  partner  of 
a  firm  of  which  Pike  had  been  a  member. 
The  court,  speaking  by  Mr.  Justice  Field, 
said  (p.  619) :  "That  transfer  was  plain- 
ly designed  to  confer  whatever  right  Pike 
possessed.  It,  in  terms,  extends  the  use  of 
the  trademark  to  Mills,  Johnson,  &  Com- 
pany and  their  successors.  Such  use,  to 
be  of  any  value,  must  necessarily  be  ex- 
clusive. If  others  also  could  use  it,  the 
trademark  would  be  of  no  service  in  dis- 
tinguishing the  whisky  of  the  manufacturer 
in  Cincinnati;  and  thus  the  company  would 
lose  all  the  benefit  arising  from  the  reputa- 
tion the  whisky  there  manufactured  had 
acquired  in  the  market.  The  right  to  use 
the  trademark  is  not  limited  to  any  place, 
city,  or  state,  and,  therefore,  must  be 
deemed  to  extend  everywhere."  This  does 
not  import  that  the  trademark  right  as- 
signed was  greater  in  extent  than  the  trade 
in  which  it  was  used.  The  record  in  the 
case  showed  that  complainant's  trade  had 
been  extended  to  New  Orleans,  and  the  con- 
troversy arose  out  of  sales  made  there  by  de- 
fendants as  licensees  of  Kidd.  It  was  ad- 
mitted in  the  answer  that  they  had  sold 
whisky  in  competition  with  that  of  com- 
plainants at  New  Orleans,  and  under  the 
same  trademark,  and  the  case  was  by  stipu- 
uo  lation  treated  as  a  test  case  to  settle  wheth- 
^  er  Johnson  &  Company  or  Kidd  had  the 
*  exclusive  right,  or  whether  they  had  a  joint 
right,  to  the  use  of  the  mark. 

We  are  also  referred  to  Derringer  v.  Plate, 
29  Cal.  292,  295,  87  Am.  Dec.  170,  in  which 
it  was  said  by  the  court:  "The  manufac- 
turer at  Philadelphia  who  has  adopted  and 
uses  a  trademark,  has  the  same  right  of 
property  in  it  at  New  York  or  San  Fran- 
cisco that  he  has  at  his  place  of  manufac- 
ture." In  that  case  plaintiff  averred  that 
he  was  a  resident  of  Philadelphia,  and  up- 
wards of  tiiirty  years  before  the  action  in- 
vented a  pistol  and  adopted  as  a  trademark 


for  it  the  words  "Derringer,  PhiladeL," 
which  was  and  ever  since  had  been  his 
trademark,  and  which  he  had  caused  to  be 
stamped  on  the  breech  of  all  pistols  manu- 
factured and  sold  by  him;  and  that  the  de- 
fendant since  1858  had  been  engaged  in  the 
manufacture  of  pistols  at  San  Francisco 
similar  to  plaintiff's,  on  the  breech  of  which 
he  had  stamped  plaintiff's  trademark,  etc. 
The  report  of  the  case  shows  (p.  294)  that 
the  only  question  presented  was  whether 
the  California  statute  of  1863  concerning 
trademarks  had  repealed  or  abrogated  the 
remedies  afforded  by  the  common  law  in 
trademark  cases.  This  was  answered  in 
the  negative,  and  in  the  course  of  the  reason- 
ing the  court  said,  p.  295:  "The  right  is 
not  limited  in  its  enjoyment  by  territorial 
bounds,  but,  subject  only  to  such  statutory 
regulations  as  may  be  properly  made  con- 
cerning the  use  and  enjoyment  of  other 
property,  or  the  evidences  of  title  to  the 
same,  the  proprietor  may  assert  and  main- 
tain his  property  right  wherever  the  com- 
mon law  affords  remedies  for  wrongs;"  con- 
tinuing with  what  we  have  first  quoted. 
Although  not  expressly  stated,  it  is  implicit 
in  the  report  that  plaintiff's  pistols  were 
on  the  market  in  San  Francisco,  and  his 
trademark  known  there  and  imitated  by  de- 
fendant for  that  very  reason.  It  was  such 
a  mark  as  could  not  be  accidentally  hit 
upon. 

It  results  from  the  general  principles  thus^ 
far  discussed  that  trademark  rights,  like^ 
others  that  rest  in  user,  may*  be  lost  by* 
abandonment,  nonuser,  laches,  or  acquies- 
cence. Abandonment,  in  the  strict  sense, 
rests  upon  an  intent  to  abandon;  and  we 
have  no  purpose  to  qualify  the  authority  of 
Saxlehner  v.  Eisner  &  M.  Co.  170  U.  S.  19, 
31,  45  L.  ed.  60,  73,  21  Sup.  Ct.  Rep.  7,  to 
that  effect.  As  to  laches  and  acquiescenoe^ 
it  has  been  repeatedly  held,  in  cases  where 
defendants  acted  fraudulently  or  with  knowl- 
edge of  plaintiffs'  rights,  that  relief  by  In- 
junction would  be  accorded  although  aa 
accounting  of  profits  should  be  denied.  Mi^ 
Lean  v.  Fleming,  96  U.  S.  245,  257,  24  L. 
ed.  828,  833;  Menendez  ▼.  Holt,  128  U.  8. 
514,  523,  32  L.  ed.  626,  528,  9  Sup.  Ct.  Rep. 
143;  Saxlehner  v.  Eisner  &  M.  Co.  179  U. 
S.  19,  39,  45  L.  ed.  60,  76,  21  Sup.  Ct.  Rep. 
7.  So  much  must  be  regarded  as  settled. 
But  cases  differ  according  to  their  circum- 
stances, and  neither  of  those  cited  is  in 
point  with  the  present.  Allowing  to  the 
Allen  &  Wheeler  firm  and  corporation  the 
utmost  that  the  proofs  disclose  in  their 
favor,  they  have  confined  their  use  of  the 
'Tea  Rose"  trademark  to  a  limited  terri- 
tory, leaving  the  southeastern  states  un- 
touched. Even  if  they  did  not  know— €Uid 
it  does  not  appear  that  they  did  know-^ 
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that  the  Hanover  Company  was  doing  so, 
they  must  be  held  to  have  taken  the  risk 
that  some  innocent  party  might,  during  their 
forty  years  of  inactivity,  hit  upon  the  same 
mark  and  expend  money  and  effort  in  build- 
ing up  a  trade  in  flour  under  it.  If,  during 
the  long  period  that  has  elapsed  since  the 
last  specified  sale  of  Allen  &  Wheeler  "Tea 
Rose"— this  was  "in  the  later  70*s"— that 
flour  has  been  sold  in  other  parts  of  the 
United  States,  excluding  the  southeastern 
states,  no  clearer  evidence  of  abandonment 
by  nonuser  of  trademark  rights  in  the  latter 
field  could  reasonably  be  asked  for.  And 
when  it  appears,  as  it  does,  that  the  Han- 
over Company  in  good  faith  and  without 
notice  of  the  Allen  &  Wheeler  mark  has  ex- 
pended much  money  and  effort  in  building 
up  its  trade  in  the  southeastern  market,  so 
that  "Tea  Rose"  there  means  Hanover  Com- 
pany's flour  and  nothing  else,  the  Allen  & 
Wheeler  Company  is  estopped  to  assert 
trademark  infringement  as  to  that  terri- 

Story. 

7  •  The  extent  and  character  of  that  territory, 
and  its  remoteness  from  that  in  which  the 
Allen  &  Wheeler  mark  is  known,  are  cir- 
cumstances to  be  considered.  Alabama  alone 
— to  say  nothing  of  the  other  states  in  ques- 
tion— has  an  area  of  over  50,000  square 
miles,  and  by  the  census  of  1910  contained 
a  population  of  more  than  2,000,000.  Its 
most  northerly  point  is  more  than  250  miles 
south  of  Cincinnati,  which  is  the  nearest 
point  at  which  sales  of  Allen  &  Wheeler 
"Tea  Rose"  are  shown  to  have  been  made, 
and  these  at  a  time  antedating  by  approxi- 
mately forty  years  the  commencement  of 
the  present  controversy.  We  are  not  deal- 
ing with  a  case  where  the  junior  appropria- 
tion of  a  trademark  is  occupying  territory 
that  would  probably  be  reached  by  the 
prior  user  in  the  natural  expansion  of  his 
trade,  and  need  pass  no  judgment  upon  such 
a  case.  Under  the  circumstances  that  are 
here  presented,  to  permit  the  Allen  & 
Wheeler  Company  to  use  the  mark  in  Ala- 
bama, to  the  exclusion  of  the  Hanover  Com- 
pany, would  take  the  trade  and  good  will 
of  the  latter  company — built  up  at  much 
expense  and  without  notice  of  the  former's 
rights — and  confer  it  upon  the  former,  to 
the  complete  perversion  of  the  proper  theory 
of  trademark  rights. 

The  case  is  peculiar  in  Its  facts;  and  we 
have  found  none  precisely  like  it.  The  re- 
cent case  of  Theodore  Rectanus  Co.  v.  Unit- 
ed Drug  Co.  (C.  C.  A.  6th  C.)  226  Fed.  646, 
549,  653,  is  closely  analogous. 

We  come  now  to  No.  23.  The  court  of 
appeals  (322  C.  C.  A.  483,  204  Fed.  211) 
denied  relief  to  the  Hanover  Company 
against  Metcalf  under  the  head  of  trade- 
mark infringement  partly  upon  the  ground 


that  Allen  &  Wheeler  were  the  first  appro- 
priators  of  the  mark,  and  that  it  had  been 
continuously  used  by  that  firm  and  its  suc- 
cessor down  to  the  time  of  the  suit,  but 
principally  upon  the  ground  that,  irrespec- 
tive of  whether  this  use  was  so  general  or^ 
continuous  as  to  exclude  other  appropria-^ 
tions,  the  evidenot* showed  a  use  of  the  same* 
brand  by  the  Steeleville  Company  commen- 
cing in  the  year  1895,  and  carried  on  in  the 
states  of  Illinois,  Tennessee,  Indiana,  Ar- 
kansas, and  Mississippi,  with  occasional 
shipments  into  Alabama, — a  use  so  exten- 
sive and  continuous  as  to  exclude  the  claim 
of  the  Hanover  Company  to  either  first  ap- 
propriation or  exclusive  use  in  any  of  the 
territory  from  which  it  sought  to  expel 
Metcalf;  and  that  "the  Steeleville  Milling 
Company's  first  use  and  its  extensive  and 
continuous  use  established  by  the  evidence 
in  the  territory  of  its  selection  gave  it  the 
imqualified  right  to  extend  unhampered  its 
trade  in  flour  under  the  Tea  Rose  brand  in- 
to any  part  of  the  United  States,  and  that, 
too,  without  incurring  the  legal  odium  of 
imfair  competition."  Relief  under  the  head 
of  unfair  competition  was  denied  upon  the 
ground  that  the  Hanover  Company  had  not 
clearly  shown  that  it  had  established  by 
prior  adoption  the  exclusive  right  to  dress 
its  goods  in  the  manner  claimed. 

Upon  the  question  of  trademark  rights  as 
between  the  Hanover  and  the  Steeleville 
companies  (leaving  Allen  &  Wheeler  out  of 
the  question),  the  proofs  are  somewhat  con- 
flicting. There  is  evidence  that  Hanover's 
use  of  the  Tea  Rose  brand  antedated  the 
year  1893,  and  probably  began  as  early  as 
1886.  The  extent  and  particulars  of  such 
use,  prior  to  the  year  1903,  are  not  made  to 
appear.  On  the  other  hand,  Steeleville  ap- 
pears to  have  adopted  the  brand  in  the  year 
1895,  and  used  it  in  trade  in  Illinois,  Ten- 
nessee, Mississippi,  Louisiana,  and  Arkan- 
sas; the  extent  and  particulars  of  the  use 
not  being  shown.  Sharp  competition  ap- 
pears to  have  been  carried  on  between  the 
two  companies  in  selling  flour  under  the 
Tea  Rose  brand  at  Meridian,  Mississippi, 
in  the  years  1903  to  1906,  with  the  result 
that  the  Hanover  Company,  claiming  that 
its  use  of  the  mark  for  flour  had  antedated 
that  of  the  Steeleville  Company,  succeeded 
in  obtaining  a  favorable  decision  in  an  in- 
formal arbitration  by  officials  of  the  Millers  e« 
^National  Federation;  and  for  this  or  some? 
other  reason  Steeleville  appears  to  have 
retired  and  left  the  Hanover  Company  in 
complete  control  of  the  Meridian  market. 
Aside  from  the  business  done  by  the  Steele- 
ville Company  at  Meridian,  there  is  no 
proof  of  business  done  by  it  In  the  south- 
eastern states,  except  that  it  made  an  iso- 
lated sale  of  Tea  Rose  flour  to  a  merchant 
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At  Whistler,  Alabama,  in  the  year  1899,  the 
quantity  not  stated,  and  two  isolated  sales, 
involving  a  small  quantity  in  each  case,  one 
to  a  retailer  in  Tupelo,  Mississippi,  in  the 
year  1910,  the  other  to  a  retailer  in  West 
Point,  Mississippi,  in  January,  1912. 

As  we  regard  the  proofs,  they  do  not  sus- 
tain the  view  of  the  circuit  court  of  appeals 
for  the  fifth  circuit  either  as  to  first  use 
or  as  to  extensive,  continuous,  or  exclusive 
use  of  the  Tea  Rose  brand  by  the  Steele- 
ville  Company,  and  there  is  nothing  in  the 
history  of  the  use  of  the  brand  in  the  dis- 
puted territory  to  deprive  the  Hanover  Com- 
pany of  its  right  to  be  protected  at  least 
against  unfair  competition  at  the  hands  of 
the  Steeleville  Company  or  of  Metcalf  as  its 
representative. 

That  there  was  such  unfair  competition, 
commenced  by  Metcalf  shortly  before  the 
bringing  of  the  suit,  the  proofs  clearly  show. 
Repeating  that  since  the  year  1904  the  Han- 
over Company  had  extensively  advertised  its 
Tea  Rose  flour  throughout  the  state  of  Ala- 
bama and  parts  of  Mississippi,  Georgia,  and 
Florida,  with  the  result  that  its  sales  of 
that  flour  in  those  markets  amounted  to 
more  than  $150,000  a  year,  while  the  Han- 
over Star  Milling  Company  had  come  to  be 
known  as  the  Tea  Rose  mill,  and  the  words 
"Tea  Rose"  in  the  flour  trade  in  that  terri- 
tory meant  flour  of  the  Hanover  Company's 
manufacture  and  nothing  else,  and  that,  ex- 
cept for  isolated  sales  in  Mississippi  in  1910 
and  1912,  already  mentioned,  no  Tea  Rose 
flour  other  than  that  of  the  Hanover  Com- 
e2  pany  had  been  sold  in  that  territory  for  a 
7  number  ol^years,  it  further  should  be  stated 
that  Hanover  Tea  Rose  was  distributed  in 
Butler  County  and  adjoining  counties  in 
Alabama  by  the  McMullan  Grocery  Com- 
pany, whose  place  of  business  was  at  Green- 
ville. They  had  built  up  a  large  trade  for 
this  flour  in  Butler  county  and  the  neigh- 
boring counties  of  Conecuh,  Covington, 
Lowndes,  and  Crenshaw,  The  McMullan 
Company  had  the  exclusive  sale  of  the  Han- 
over Company's  Tea  Rose  flour,  so  that 
Metcalf,  who  likewise  did  business  at  Green- 
ville, was  unable  to  procure  it  for  distri- 
bution to  his  customers.  A  short  time  be- 
fore the  suit  was  commenced,  however,  he 
announced  to  the  public  and  the  trade  in 
ilutlcr  county  that  lie  had  secured  Tea  Rose 
flour,  and  on  receiving  a  consignment  from 
the  Steeleville  Company,  which  was  labeled 
"Tea  Rose"  and  put  up  in  packages  closely 
resembling  those  used  by  the  Hanover  Com- 
pany,— so  closely  that,  according  to  the 
undisputed  evidence,  they  are  "calculated  to 
and  do  in  fact  deceive  the  ordinary  and 
casual  purchaser  of  flour  into  the  belief  that 
he  is  purchasing  the'  article  of  that  name 
manufactured    by   the    said    Hanover    Star 


Milling  Company," — ^Metcalf  put  large  ban- 
ners on  his  mules  and  dray,  advertising  to 
the  public  that  he  had  received  a  shipment 
of  Tea  Rose  flour,  and  that  it  was  "Steele- 
ville Milling  Company's  Tea  Rose  flour,  best 
quality."  Metcalf  and  his  traveling  sales- 
man who  marketed  the  greater  part  of  this 
consignment,  and  several  parties  who  pur- 
chased it  in  lots  of  from  one  to  ten  bar- 
rels, deposed  that  it  was  not  sold  under 
a  representation  that  it  was  manufactured 
by  the  Hanover  Company,  but,  on  the  con- 
trary, that  it  was  Tea  Rose  flour  manufac- 
tured by  the  Steeleville  Milling  Company. 
But  Metcalf 's  purpose  to  take  advantage 
of  the  reputation  of  the  Hanover  Company's 
Tea  Rose  flour  is  so  manifest,  and  the  tend- 
ency of  the  similarity  of  the  brand  and  ac- 
companying design,  and  of  the  make-up  of^ 
the  packages,  to  mislead  ultimate  consumers,^ 
is  so  evident,  that  it  seems  to*  us  a  case* 
of  unfair  competition  is  made  out.  The  cir- 
cumstances strongly  indicate  a  fraudulent 
intent  to  palm  off  the  Steeleville  Tea  Rose 
flour  upon  customers  as  being  the  same  aa 
the  Tea  Rose  flour  made  by  complainant, 
the  reputation  of  which  is  shown  to  be  so 
well  established.  The  mere  substitution  of 
"Steeleville"  in  the  place  of  "Hanover"  on 
the  labels  is  not  convincing  either  that  the 
intent  is  innocent  or  that  the  result  will 
be  innocuous,  since  it  is  accompanied  with 
the  words  "Tea  Rose"  (shown  to  have  ac- 
quired a  secondary  meaning),  and  with  the 
distinctive  wrapping,  both  indicative  in  that 
market  of  complainant's  flour.  Complain- 
ant is  thus  shown  to  be  entitled  to  an  in- 
junction against  Metcalf,  irrespective  of  its 
claim  to  affirmative  trademark  rights  in 
that  territory.  Coats  v.  Merrick  Thread 
Co.  149  U.  S.  562,  566,  37  L.  ed.  847,  850, 
13  Sup.  Ct.  Rep.  966;  Elgin  Nat.  Watch 
Co.  V.  Illinois  Watch  Case  Co.  179  U.  8. 
665,  674,  45  L.  ed.  365,  379,  21  Sup.  Ct. 
Rep.  270.  Adjudication  of  the  latter  claim 
may  be  made,  if  necessary,  upon  final  hear- 
ing, when  the  proofs  will  presumably  be 
more  complete  than  they  now  are. 

It  results  that  the  decree  under  review 
in  No.  23  should  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  con- 
formity with  this  opinion,  and  that  the  de- 
cree in  No.  30  should  be  affirmed. 

Decree  in  No.  23  reversed. 

Appeal  in  No.  30  dismissed. 

Decree  in  No.  30  aflirmed. 

Mr.  Justice  Holmes,  concurring? 

I  am  disposed  to  agree  that  the  decree 
dismissing  the  bill  of  the  Hanover  Star  Mill- 
ing Company  should  be  reversed  and  that 
the  decree  denying  a  preliminary  injunction 
to  the  Allen  &  Wheeler  Company  should  be 
affirmed,  and  I  agree  in  the  main  with  the 
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reasoning  of  the  court,  so  far  as  it  goes. 
But  I  think  it  necessary  to  go  farther  even 
^  on  the  assumption  tliat  we  are  dealing  with 
^Tthe  question  of  trademarks  in  the  several 
states  only  so  far  as  commerce  among  the 
states  is  not  concerned.  The  question  he- 
fore  us,  on  that  assumption,  is  a  question 
of  state  law,  since  the  rights  that  we  are 
considering  are  conferred  by  the  sovereignty 
of  the  state  in  which  they  are  acquired. 
This  seems  to  he  too  obvious  to  need  the 
citation  of  authority,  but  it  is  a  necessary 
corollary  of  the  Trade-Mark  Cases,  100  U. 
S.  82,  25  L.  ed.  550.  Those  cases  decided 
that  Congress  cannot  deal  with  trademarks 
as  used  In  commerce  wholly  between  citizens 
of  the  same  state.  It  follows  that  the  states 
can  deal  with  them,  as  in  fact  they  some- 
times do  by  statute  (Mass.  Rev.  Laws,  chap. 
72,  §§  2,  3),  and  when  not  by  statute  by 
their  common  law. 

As  the  common  law  of  the  several  states 
has  the  same  origin  for  the  most  part,  and 
■as  their  law  concerning  trademarks  and  un- 
fair competition  is  the  same  in  its  general 
features,  it  is  natural  and  very  generally 
correct  to  say  that  trademarks  acknowledge 
no  territorial  limits.  But  it  never  should 
be  forgotten,  and  in  this  case  it  is  important 
to  remember,  that  when  a  trademark  started 
in  one  state  is  recognized  in  another  it  is 
by  the  authority  of  a  new  sovereignty  that 
gives  its  sanction  to  the  right.  The  new 
sovereignty  is  not  a  passive  figurehead.  It 
creates  the  right  within  its  jurisdiction,  and 
what  it  creates  it  may  condition,  as  by  re- 
quiring the  mark  to  be  recorded,  or  it  may 
4eny.  The  question,  then,  is  what  is  the 
common  law  of  Alabama  in  cases  like  tliese. 
It  appears  to  me  that  if  a  mark  previously 
unknown  in  that  state  has  been  used  and 
given  a  reputation  there,  the  state  well  may 
say  that  those  who  have  spent  their  money 
innocently  in  giving  it  its  local  value  are 
not  to  be  defeated  by  proof  that  others  have 
used  the  mark  earlier  in  another  jurisdic- 
tion more  or  less  remote.  Until  I  am  com- 
pelled to  adopt  a  difTerent  view  I  shall  as- 
s\mie  that  that  is  the  common  law  of  the 
state.  It  appears  to  me  that  the  founda- 
8  tion  of  the  right  as  stated  by  the  court  re- 
■•  quires  that  conclusion.  See^*  further,  Chad- 
wick  V.  Covell,  151  Mass.  190,  193,  194,  8 
L.R.A.  839,  21  Am.  St.  Rep.  442,  23  N.  E. 
1008.  Those  who  have  used  the  mark  with- 
in the  state  are  those  who  will  be  defraud- 
ed if  another  can  come  in  and  reap  the 
reward  of  their  efforts  on  the  strength  of  a 
use  elsewhere  over  which  Alabama  has  no 
control. 

I  think  state  lines,  speaking  always  of 
matters  outside  the  authority  of  Congress, 
are  important  in  another  way.  I  do  not  be- 
lieve that  a  trademark  established  in  Chi- 


cago could  be  used  by  a  oompetik)r  in 
some  other  part  of  Illinois  on  the  ground 
that  it  was  not  known  there.  I  think  that 
if  it  is  good  in  one  part  of  the  state,  it  is 
good  in  all.  But  when  it  seeks  to  pass  state 
lines,  it  may  find  itself  limited  by  what  has 
been  done  under  the  sanction  of  a  power 
co-ordinate  with  that  of  Illinois  and  para- 
mount over  the  territory  concerned.  If 
this  view  be  adopted  we  get  rid  of  all  ques- 
tions of  penumbra,  of  shadowy  marches 
where  it  is  difiicult  to  decide  whether  the 
business  extends  to  them.  We  have  sharp 
lines  drawn  upon  the  fundamental  consid- 
eration of  the  jurisdiction  originating  the 
right.  In  most  cases  the  change  of  juris- 
diction will  not  be  important  because  the 
new  law  will  take  up  and  apply  the  same 
principles  as  the  old;  but  when,  as  here, 
justice  to  its  own  people  requires  a  state  to 
set  a  limit,  it  may  do  so,  and  this  court 
cannot  pronounce  its  action  wrong. 


(240  U.  S.  S90, 
POWHATAN  E.  CAUSEY,  Appt., 

V. 

UNITED  STATES. 

Appeal  and  Ebbob  ^=>1094(4)  —  Bsvixw 
or  Facts— CoNcuRBENT  E^ndinob. 

1.  Concurrent  findings  of  fact  by  the 
master  and  the  two  lower  courts  that  a 
patentee  under  the  homestead  laws  had 
agreed  that  the  title  when  acquired  should 
inure  to  the  benefit  of  another  will  not  be 
disturbed  by  the  Federal  Supreme  Court  on 
appeal  unless  plainly  erroneous. 

[Ed.  Note.— For  other  caRes,  see  Appeal  and  Er- 
ror, Cent.  Dig.  SS  4326,  4341,  4342,  4344-4348;  Dec. 
Dig.  <g=»1094(4).] 

Public  Lands  ^=»139— Homestead  —  Ao- 
QuiRiNQ  Title  fob  Anothbb— Commuta- 
tion. 

2.  An  agreement  by  a  homestead  entry- 
man  that  the  title  when  acquired  shall  inure 
to  the  benefit  of  another  disqualifies  him 
from  securing  title  under  the  commutation 
provision  of  the  homestead  laws  by  sub- 
stituting the  minimum  price  of  the  land  for . 
a  part  of  the  required  five  years  of  resi- 
dence and  cultivation. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §S  369-376;    Dec.  Dig.  ^=»139.] 

Attobnet  Genebal  ^=»^— Actions— Sanc- 
tion OF  Attobnet  Genebal. 

3.  The  sanction  of  the  Attorney  Gen- 
eral to  a  suit  purporting  to  be  brought  in 
the  name  and  for  the  benefit  of  the  United 
States  by  a  bill  bearing  the  signature  of 
the  assistant  United  States  attorney  for 
the  district  sufficiently  appears  on  appeal 
where  the  case  was  argued  on  behalf  of  the 
government  by  one  of  the  Assistant  Attor- 
neys General,  who  filed  a  certified  copy  of 
a  letter  from  the  Attorney  General,  au- 
thorizing the  institution  of  the  suit  con- 
formably to  a  request  of  the  Secretary^  of 
the  Interior,— especially  where  it  is  fairly 
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inferable  that  the  letter  was  exhibited  in 
the  court  below. 

[Bd.  Note.— For  other  cases,  see  Attorney  Oen- 
•rmU  Cent  Dig.  §8  12-17 ;    Dec.  Dig.  «=99.] 

Public  Lands  ^=s»120  —  Suit  to  Annul 
Pateni^-Offeb  to  Return  Gonsideba- 

TION. 

4.  An  offer  to  return  the  land  scrip 
certificates  received  bv  the  United  States 
when  a  commutation  homestead  entry  was 
made  is  not  a  prerequisite  to  a  suit  by  the 
government  to  annul  the  patent  because  of 
an  agreement  by  the  entryman  that  title, 
when  acquired,  shall  inure  to  the  benefit  of 
another. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §§  S32-SS6:    Dec.  Dig.  ^=9120.] 

[No.  197.] 

Argued  January  26,  1916.    Decided  March 
6,  1916. 

APPEAL  frtwm  the  United  States  Circuit 
Ck>urt  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Eastern  Dis- 
trict of  Louisiana  in  a  suit  to  annul  a  pat- 
ent for  public  lands.    AfiSrracd. 

See  same  case  below,  121  C.  C.  A.  663, 
203  Fed.  1022. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.     Marshall  Miller  for  appellant. 

Assistant  Attorney  General  Knaebel  and 
Mr.  8.  W.  Williams  for  appellee. 
e 

T  *  Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  is  a  suit  by  the  United  States  to 
recover  the  title  to  157.77  acres  of  land  in 
Ascension  parish,  Louisiana,  patented  to 
Powhatan  £.  Causey  and  by  him  transferred 
to  James  L.  Bradford.  While  the  land  was 
yet  public.  Causey  secured  a  preliminary 
homestead  entry  thereof  by  taking  an  oath, 
as  was  required,  that  he  had  not  directly  or 
indirectly  made,  and  would  not  make,  any 
agreement  whereby  the  title  which  he  might 
acquire  would  inure  in  whole  or  in  part  to 
the  benefit  of  another.  After  the  expiration 
of  fourteen  months  he  secured  a  final  entry 
under  the  commutation  provision  of  the 
homestead  law  by  presenting  proof  that  he 
had  not  sold  or  contracted  to  sell  any  part 
of  the  land,  and  by  paying  therefor  in  so- 
called  scrip  at  the  rate  of  $1.26  per  acre. 
Pursuant  to  the  final  entry  the  land  was 
patented  to  him,  and  he  transferred  it  to 
Bradford.  As  grounds  for  the  suit  the  bill 
charges  that  the  oath  and  proof  whereby 
the  entries  were  secured  were  false  in  that, 
when  Causey  applied  for  the  preliminary 
entry,  he  had  entered  into  an  agreement 
with  one  Wright,  a  clerk  and  agent  of 
Bradford,  whereby  the  title  when  acquired 
was  to  be  passed  to  the  latter;  that  both 
entries  were  made  in  pursuance  of  this  un* 


lawful  agreement  and  were  therefore  fraudu- 
lent; and  that  Bradford  took  the  transfer 
from  Causey  under  the  agreement  and  with 
full  knowledge  of  the  fraud  perpetrated 
upon  the  government.  It  also  is  alleged 
that,  in  virtue  of  an  arrangement  with  ^ 
Bradford,  Causey  is  claiming  an  interest  e 
in  half  of  the  land.  With  Bradford's  *con- • 
sent  a  decree  was  entered  against  him. 
Causey  answered,  denying  the  unlawful 
agreement  and  fraud,  and  the  suit  was  re- 
ferred to  a  master,  who  found  the  facts  to 
be  as  charged  in  the  bill.  The  findings  were 
sustained  by  the  district  court,  which  en- 
tered a  decree  against  Causey,  and  the  de- 
cree was  afiirmed  by  the  circuit  court  of 
appeals.    121  C.  C.  A.  663,  203  Fed.  1022. 

Complaint  is  made  of  the  findings.  They 
were  concurred  in  by  the  master  and  both 
courts,  and  therefore  should  be  permitted  to 
stand  unless  shown  to  be  plainly  erroneous. 
Washington  Securities  Co.  v.  United  States, 
234  U.  S.  76,  78,  68  L.  ed.  1220,  1222,  34 
Sup.  Ct.  Rep.  725;  Gilson  v.  United  States, 
234  U.  S.  380,  383,  68  L.  ed.  1361,  1362, 
34  Sup.  Ct.  Rep.  778.  Testing  them  by  the 
evidence,  we  discover  no  plain  error,  but, 
on  the  contrary,  that  they  are  amply  sus- 
tained. 

That  the  title  was  acquired  by  substitut- 
ing the  minimum  price  of  the  land  for  a 
part  of  the  required  five  years  of  residence 
and  cultivation,  as  permitted  by  the  com- 
mutation provision  of  the  homestead  law, 
is  not  material,  for  the  agreement  to  obtain 
the  land  for  the  benefit  of  another  disquali- 
fied Causey  from  acquiring  the  title  in  either 
mode.  Bailey  v.  Sanders,  228  U.  S.  603,  608, 
67  L.  ed.  985,  988,  33  Sup.  Ct.  Rep.  602; 
Gilson  v.  United  States,  234  U.  S.  380,  384, 
58  L.  ed.  1361,  1363,  34  Sup.  Ct.  Rep.  778. 

The  bill,  while  purporting  to  be  brought 
in  the  name  and  for  the  benefit  of  the 
United  States,  and  bearing  the  signature 
of  the  assistant  United  States  attorney  for 
the  district,  does  not  state  or  show  that  it 
is  brought  with  the  sanction  of  the  Attorney 
General,  and  because  of  this  it  is  objected, 
as  it  was  in  both  courts  below,  that  the 
bill  should  not  be  entertained,  but  dismissed. 
In  the  absence  of  a  controlling  statute,  and 
there  is  none,  it  is  essential  to  such  a  suit 
that  it  be  brought  with  the  Attorney  Gen- 
eral's approval;  and  while  the  usual  and 
better  practice  is  to  state  or  show  in  the 
bill  that  it  is  brought  with  his  approval, 
this  is  not  indispensable.  The  case  is  ar- 
gued here  on  behalf  of  the  government  by 
one  of  the  Assistant  Attorneys  General,  who  o 
files  a  certified  copy  of  a  letter* from  the* 
Attorney  General,  authorizing  the  institu- 
tion of  the  suit  conformably  to  a  request 
of  the  Secretary  of  the  Interior.  This  suf* 
ficiently  meetii  the  objection,  especially  as 
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it  is  fairly  inferable  that  the  letter  was 
exhibited  in  the  courts  below.  United  States 
V.  Throckmorton,  98  U.  S.  61,  70,  25  L.  ed. 
03,  06;  McLaughlin  r.  United  States  (West- 
ern P.  R.  Co.  T.  United  States)  107  U.  S. 
626,  528,  27  L.  ed.  621,  2  Sup.  Ct.  Rep.  802; 
Mullan  T.  United  States,  118  U.  S.  271,  276, 
30  L.  ed.  170,  172,  6  Sup.  Ct.  Rep.  1041; 
United  States  v.  San  Jacinto  Tin  Co.  125  U. 
S.  273,  278-287,  31  L,  ed.  747,  749-752,  8 
Sup.  Ct.  Rep.  850. 

The  further  objection  is  made  that  the 
bill  cannot  be  maintained  because  it  does 
not  contain  an  offer  to  return  the  scrip  re- 
ceived when  the  commuted  entry  was  made. 
The  objection  assumes  that  the  suit  is  up- 
on the  same  plane  as  if  brought  by  an  in- 
dividual vendor  to  annul  a  sale  of  land 
fraudulently  induced.  But,  as  this  court 
lias  said,  the  government,  in  disposing  of 
its  public  lands,  does  not  assume  the  atti- 
tude of  a  mere  seller  of  real  estate  at  its 
market  value.  These  lands  are  held  in  trust 
for  all  the  people,  and  in  providing  for 
their  disposal  Congress  has  sought  to  ad- 
vance the  interests  of  the  whole  country  by 
opening  them  to  entry  in  comparatively 
small  tracts  under  restrictions  designed  to 
accomplish  their  settlement,  development, 
and  utilization.  And  when  a  suit  is  brought 
to  annul  a  patent  obtained  in  violation  of 
these  restrictions,  the  purpose  is  not  merely 
to  regain  the  title,  but  also  to  enforce  a 
public  statute  and  maintain  the  policy  un- 
derlying it.  Such  a  suit  is  not  within  the 
reason  of  the  ordinary  rule  that  a  vendor 
suing  to  annul  a  sale  fraudulently  induced 
must  offer  and  be  ready  to  return  the  con- 
sideration received.  That  rule,  if  applied, 
would  tend  to  frustrate  the  policy  of  the 
public  land  laws;  and  so  it  is  held  that  the 
wrongdoer  must  restore  the  title  unlawful- 
ly obtained  and  abide  the  judgment  of  Con- 
gress as  to  whether  the  consideration  paid 
shall  be  refimded.  United  States  v.  Trinidad 
Coal  &  Coking  Co.  137  U.  S.  160,  170,  171, 
34  L.  ed.  640,  644,  11  Sup.  Ct.  Rep.  57; 
Heckman  t.  United  SUtes,  224  U.  S.  413, 
447,  56  L.  ed.  820,  833,  32  Sup.  Ct.  Rep. 
424.     And  see  Rev.   Stat   §   2362;    Comp. 

e  Stat.  1013,  §  4771;  Act  June  16,  1880,  chap. 

•  244,  §  2,  21  Stat,  at  U*287,  Comp.  Stat. 
1013,  §  4506;  Hoffeld  v.  United  States,  186 
U.  a  273,  46  L.  ed.  1160,  22  Sup.  Ct.  Rep. 
027;  United  States  ▼.  Commonwealth 
Titie  Ins.  k  T.  Co.  193  U.  S.  651,  48  L.  ed. 
830,  24  Sup.  Ct.  Rep.  546;  United  States  v. 
Colorado  Anthracite  Co.  225  U.  S.  219,  56 
L.  ed.  1063,  32  Sup.  Ct  Rep.  617. 
Decree  affirmed. 


(240  n.  8.  W} 
GEORGE  S.  BADDERS,  Plff.  in  Err., 

V. 

UNITED  STATES. 
Post  Office  ^=»35— Power  of  CoNQBEseH- 

OffeNSES  —  FUBTHEHINO  SCHEME  TO  DB- 
FBAUD. 

1.  The  placing  of  letters  in  the  mail 
for  the  purpose  of  executing  a  scheme  to  de- 
fraud  could  be  made  a  criminal  offense  by 
Congress,  as  was  done  by  the  provision  of 
the  Criminal  Code,  §  215  (Act  March  4,  1909. 
c  321.  35  Stat.  1130  [Comp.  St.  1913,  § 
103S5]),  although  the  fraudulent  scheme  it- 
self may  be  outside  the  jurisdicti(Mi  of  Con- 
gress. 

[Ed.  Note.— For  other  cases,  see  Post  Office, 
Cent.  Dig.  9  56;    Dec.  Dig.  ^=335.] 

Cbihinal  Law  <©=»1213,  1214— Obdel  and 
Unusual  Punishment  —  Sepabatb  Of- 
fenses. 

2.  Making  the  deposit  of  each  letter 
placed  in  the  mails  for  the  purpose  of  exe- 
cuting a  scheme  to  defraud  a  separate  of- 
fense punishable  by  tine  and  imprisonment, 
as  is  done  by  the  United  States  Criminid 
Code,  §  215,  does  not  render  the  statute 
unconstitutional  as  imposing  cruel  and  un- 
usual punishment  and  excessive  fines. 

JEd.  Note.— For  other  cases,  ^ee  Criminal  Law. 
dent.  Dig.  §9  3304-3309;  Dec.  Dig.  ^=>1213.  1214.] 
Grand   Jubt  ^=»83— Absence  or  Judos 

FROM    DiSTBIOT  —   VaLIDITT    OF    InDICT- 
ICENT. 

3.  The  absence  of  the  judge  from  the 
Federal  district  during  a  part  of  the  delib- 
erations of  the  grand  jury  does  not  invali- 
date the  indictment. 

[Bd.  Note.— For  other  eases,  see  Grand  Jury, 
Cent.  Dig.  §S  70.  71.  79,  80 :    Doc.  Dig.  «=:>38.] 

[No.  621.] 

Argued  February  23  and  24,  1916.    Decided 

March  6,  1916. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Kan- 
sas to  review  a  conviction  for  placing  let- 
ters in  the  mail  for  the  purpose  of  executing 
a  scheme  to  defraud.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
.     Messra.  James  U.  Harkless,  D.  R.  Hite, 
and  Clifford  Hlsted  for  plaintiff  in  error. 

Assistant  Attorney  (General  Wallace  for 
defendant  in  error.  § 

*Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

The  case  is  brought  to  this  court  from 
the  district  court  under  §  238  of  the  Judi- 
cial Code,  act  of  March  8,  1911,  chap.  231, 
36  Stat  at  L.  1087,  Comp.  Stat  1913,  S 
1215,  on  the  ground  that  it  involves  the 
construction  and  application  of  the  Consti- 
tution of  the  United  States.  The  plaintiff 
in  error  was  indicted  for  placing  letters  in 
the  mail  for  the  purpose  of  executing  a 
scheme  to  defraud  devised  by  him,  in  viola- 
tion of  S  216  of  the  Criminal  Code,  act  of 
March  4,  1909,  chap.  321,  35  Stat  at  L. 
1088,  Comp.  Stat  1913,  S  10,385.  There 
were  twelve  counts,  on  seven  of  whidi,  each 
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relating  to  a  different  letter,  he  was  found 
guilty.  He  was  sentenced  to  five  year's  im- 
prisonment on  each  count,  the  periods  be- 
ing concurrent,  not  cumulative,  and  also  to 
a  fine  of  $1,000  on  each  or  $7,000  in  all. 
The  grounds  for  coming  to  this  court  are, 
first,  that  §  215  of  the  Criminal  Code  is  be- 
yond the  power  of  Congress,  as  applied  to 
what  may  be  a  mere  incident  of  a  fraudulent 
scheme  that  itself  is  outside  the  jurisdic- 
tion of  Congress  to  deal  with;  and  second, 
that  if  it  makes  the  deposit  of  each  letter 
a  separate  offense,  subject  to  such  punish- 
ment as  it  received  in  this  case,  it  imposes 
cruel  and  unusual  punishment  and  exces- 
sive fines. 

These  contentions  need  no  extended  an- 
swer. The  overt  act  of  putting  a  letter  in- 
to the  postoflice  of  the  United  States  is  a 
matter  that  Congress  may  regulate.  Ex 
parte  Jackson,  96  U.  S.  727,  24  L.  ed  877. 
Whatever  the  limits  to  the  power,  it  may 
forbid  any  such  acts  done  in  furtherance 
S  of  a  scheme  that  it  regards  as  contrary  to 
?  public  policy,  whether  it  can  forbid  the 
ijcheme  or  not.  Re  Rapier/ 143  U.  S.  110, 
134,  36  L.  ed.  93,  102,  12  Sup.  Ct.  Rep. 
374;  Public  Clearing  House  v.  Coyne,  194 
U.  S.  497,  607,  48  L.  ed.  1092,  24  Sup.  Ct. 
Rep.  789;  United  States  ▼.  Stever,  222 
U.  S.  167,  173,  66  L.  ed.  145,  147,  32  Sup. 
Ct.  Rep.  61.  See  Lottery  Case  (Champion 
T.  Ames)  188  U.  S.  321,  357,  47  L.  ed.  492, 
501,  23  Sup.  Ct.  Rep.  321,  13  Am.  Crim. 
Rep.  661;  United  States  r.  Holte,  236  U. 
S.  140,  144,  69  L.  ed.  504,  605,  L.R.A.1915D, 
281,  35  Sup.  Ct.  Rep.  271.  Intent  may  make 
an  otherwise  innocent  act  criminal,  if  it  is 
a  step  in  a  plot.  Aikens  r.  Wisconsin,  105 
U.  S.  194,  206,  49  L.  ed.  154,  160,  25  Sup. 
Ct.  Rep.  3;  Swift  &  Co.  r.  United  States,  196 
U.  S.  375,  396,  49  L.  ed.  618,  624,  25  Sup. 
Ct.  Rep.  276.  The  acts  alleged  have  been 
found  to  have  been  done  for  the  purpose  of 
executing  the  scheme,  and  there  would  be  no 
ground  for  contending,  if  it  were  argued, 
that  they  were  too  remotely  connected  with 
the  scheme  for  the  law  to  deal  with  them. 
The  whole  matter  is  disposed  of  by  United 
States  V.  Young,  232  U.  S.  155,  161,  68  L. 
ed.  548,  551,  34  Sup.  Ct.  Rep.  303.  As  to  the 
other  point,  there  is  no  doubt  that  the  law 
may  make  each  putting  of  a  letter  into 
the  postoffice  a  separate  offense.  Ebeling 
V.  Morgan,  237  U.  S.  625,  59  L.  ed.  1161, 
36  Sup.  Ct.  Rep.  710;  Re  Henry,  123  U. 
S.  372,  374,  31  L.  ed.  174,  175,  8  Sup.  Ct. 
Rep.  142.  And  there  is  no  ground  for  de- 
claring the  punishment  unconstitutional. 
Howard  t.  Fleming,  191  U.  S.  126,  135,  48 
L.  ed.  121,  124,  24  Sup.  Ct.  Rep.  49;  Ebel- 
ing V.  Morgan,  supra. 

The  other  matters  discussed  are  before 
us  only  as  incident  to  the  constitutional 


questions  upon  which  the  case  was  brought 
here.  As  those  questions  merely  attempt 
to  reopen  well  established  and  familiar  law, 
it  is  not  necessary  to  go  beyond  them.  Brol- 
an  V.  United  States,  236  U.  S.  216,  222,  69 
L.  ed.  544,  649,  36  Sup.  Ct.  Rep.  285.  There 
is  the  more  reason  for  declining  further 
consideration  in  the  extravagant  and  un- 
necessary multiplication  of  exceptions  and 
assignments  of  error  that  often  has  been 
condemned  by  this  court.  Central  Vermont 
R.  Co.  V.  White,  238  U.  S.  607,  609,  59  L. 
ed.  1433,  1435,  35  Sup.  Ct.  Rep.  865,  9  N. 
C.  C.  A.  205.  If  there  were  anything  in  the 
objections  to  the  indictment,  they  are  not 
of  a  kind  to  involve  constitutional  rights 
(Lamar  v.  United  States,  240  U.  S.  60,  60 
L.  ed.  — ,  36  Sup.  Ct.  Rep.  255),  although 
the  argument  attempts  to  give  a  constitu- 
tional turn  to  them  and  to  other  technical 
complaints,  such  as  that  the  judge  was  ab- 
sent during  a  part  of  the  deliberations  of 
the  grand  jury.  We  find  no  error  in  this^ 
or  the  other  particulars  mentioned  in  argu-A 
ment.*  Jones  ▼.  United  States,  89  C.  C.  A.? 
303,  162  Fed.  417,  421,  s.  c.  212  U.  8.  676, 
53  L.  ed.  657,  29  Sup.  Ct.  Rep.  685;  Com. 
V.  Bannon,  97  Mass.  214,  220.  See  Breese 
V.  United  States,  226  U.  S.  1,  11,  57  L.  ed. 
97,  102,  33  Sup.  Ct.  Rep.  1.  As  to  the  ar- 
raignment, see  Garland  ▼.  Washington,  232 
U.  S.  642,  646,  647,  58  L.  ed.  772,  775,  776, 
34  Sup.  Ct.  Rep.  456.  We  deem  it  unnecea- 
sary  to  go  into  ftulher  detaiL 
Judgment  afiirmed. 


(S40  U.  a  S95) 
ILLINOIS    CENTRAL    RAILROAD   COM- 
PANY, Yazoo  k  Mississippi  Valley  Rail- 
road Company,  and  J.  B.  Boothe  et  al.» 
Their  Sureties,  Plffa.  in  Err., 

V. 

V.  P.  MESSINA. 
Cabbiebs  ^=^38 —Offenses — ^Ridimq  Fbkb 

WITH  EuPLOTEE'8  CONSENT. 

Riding  upon  the  tender  of  an  inter- 
state train  by  permission  of  the  engineer 
without  payment  of  fare  is  made  imlawful 
by  the  act  of  February  4,  1887  (24  Stat, 
at  L.  379,  chap.  104),  §  1,  as  amended  by 
the  act  of  June  29,  1906  (34  Stat,  at  L.  584, 
chap.  3501,  Comp.  Stat.  1913,  §  8563),  un- 
der which  any  common  carrier  violating  the 
provisions  of  that  statute  against  free  trans- 
portation is  guilty  of  a  misdemeanor  and 
subject  to  a  penalty,  and  any  other  person, 
other  than  those  excepted,  who  uses  such 
interstate  free  transportation,  is  made  sub- 
ject to  a  like  penalty. 

[Bd.    Note.~-For    other    cases,    see    Carriers, 
Cent.  Dig.  S9  96.  97;    Dec.  Dig.  <a=s>3&J 

[No.  535.] 

Argued  February  23,  1916.    Decided  March 
6,  1916. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  Holmes  County,  in  that  state, 
in  favor  of  plaintiff  in  a  personal-injury 
action.    Reversed. 

See  same  case  below,  —  Miss.  — ,  67  So. 
963. 
The  facts  are  stated  in  the  opinion. 
Messrs.  R.  V.  Fletcher,  Blewett  Lee,  and 
Edward  Mayes  for  plaintiffs  in  error. 
Messrs.  Harry  Peyton  and  William  H. 
e  Watkins  for  defendant  in  error. 

69 

*   *Mt.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  personal  injuries 
suffered  by  the  defendant  in  error  while 
upon  a  train  running  from  Mississippi  to 
Tennessee.  He  had  paid  no  fare,  but  was 
upon  the  tender,  as  he  said,  by  permission 
of  the  engineer.  The  engineer  had  notice 
that  the  water  was  high  between  Beatty  and 
Sawyer  and  over  the  track  at  Sawyer. 
After  passing  Beatty  the  train  was  going 
at  a  rate  variously  put  as  85  to  60  or  60 
miles  an  hour  when  it  ran  into  the  water 
and  was  thrown  from  the  track.  The  plain- 
tiff was  caught  between  the  tender  and  a 
car  and  badly  hurt. 

Tlie  plaintiff  got  a  judgment  for  $10,000, 
which  was  sustained  by  the  supreme  court. 
At  the  trial  the  jury  were  instructed  that 
the  defendant  railroad  was  presumed  to  be 
Diligent,  and  that  if  the  evidence  left  it 
doubtful,  it  was  their  duty  to  find  full  dam- 
ages for  the  plaintiff.  The  judge  refused 
to  instruct  them  that  the  engineer  had  no 
authority  to  permit  the  plaintiff  to  ride 
on  the  train  "at  the  place  he  was  in,"  but 
the  request  for  this  instruction  was  based 
upon  the  company's  rules,  not  upon  the  act 
to  regulate  commerce.  The  supreme  court, 
however,  discussed  the  act  of  Congress  and 
held  that  it  did  not  apply  to  the  case. 

By  S  1  of  the  act,  as  amended  by  the  act 
of  June  29,  1906,  chap.  3591,  34  Stat,  at 
L.  684,  Comp.  Stat.  1913,  §  8563,  and  still 
in  force,  any  common  carrier  violating  the 
provisions    against   free   transportation    is 
guilty  of  a  misdemeanor  and  subject  to  a 
penalty,  and  any  person  other  than  those 
excepted    "who    uses    any    such    interstate 
I,  •    .    •    free  transportation"  is  made  sub- 
g  Ject  to  a  like  penalty.    No  doubt  the  enact- 
•  ment  had  somewhat  more  formal*  uses  es- 
pecially in  view,  but  we  see  no  reason  for 
limiting  the. prohibition  to  them.    The  word 
''such"  like  "said"  seems  to  us  to  indicate 
no  more  than  that  free  transportation  had 
been  mentioned  before.     We  cannot  think 
that  if  a  prominent  merchant   or   official 
should  board  a  train  and  by  assumption  and 
an  air  of  importance  should  obtain  free  car* 
86  S.  C— 24. 


I  riage,  he  would  escape  the  act.  We  are  of 
opinion  therefore  that  the  act  was  construed 
wrongly.  Assuming,  as  it  has  been  as- 
sumed, that  the  defendant's  liability  waa 
governed  otherwise  by  state  law,  it  seema 
doubtful  under  the  state  decisions  whether 
the  plaintiff  would  have  been  allowed  to 
recover  had  the  court  been  of  opinion  that 
the  act  of  Congress  made  his  presence  on 
the  train  illegal.  Western  U.  Teleg.  Co.  v. 
McLaurin,  —  Miss.  — ,  L.R.A.1915C,  487,. 
66  So.  739.  And  although  there  are  ex- 
pressions in  the  opinion  below  that  raise  a 
doubt,  tlie  fact  that  the  supreme  court 
thought  it  necessary  to  construe  the  act 
indicates  that  the  construction  was  ma- 
terial to  the  result.  For  this  reason  the 
judgment  must  be  reversed* 
Judgment  reversed. 

Mr.  Justice  Hughes,  dlsscntings 
The  supreme  court  of  the  state  held  that 
the  provision  of  the  Federal  act  was  not  ap- 
plicable to  this  case,  and  I  think  that  the 
court  was  right.  Congress  did  not  eon- 
cem  itself  with  the  possibility  that  promi- 
nent persons,  or  others,  might  steal  a  ride 
through  the  unauthorized  action  of  some 
employee  of  the  railroad  company.  Con- 
gress was  concerned  with  the  well-known 
abuse  which  consisted  in  the  giving  of 
passes,  or  free  transportation,  by  railroad 
companies,  and  it  directed  its  l^islation  to 
that  abuse.  The  provision  is:  "No  com- 
mon carrier  subject  to  the  provisions  of  this 
act  shall,  .  .  .  directly  or  indirectly, 
issue  or  give  any  interstate  free  ticket,  free 
pass  or  free  transportation  for  passen-  S 
gers,"  except  as  stated;  and  •that  "any? 
common  carrier  violating  this  provision 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  for  each  offense,  on  conviction  shall 
pay  .  •  .  a  penalty  •  .  .  and  any 
person,  other  than  the  persons  excepted 
in  this  provision,  who  uses  any  such  in- 
terstate free  ticket,  free  pass,  or  free 
transportation  shall  be  subject  to  a  like 
penalty."  [34  Stat,  at  L^  584,  chap. 
3591,  Comp.  Stat.  1913,  S  8563.]  Here,  it 
was  found  that  the  engineer  had  no  author- 
ity to  give  any  free  transportation  to  the 
plaintiff,  and  I  cannot  but  think  that  in  this 
view  the  defendant  in  error  was  outside  the 
act.  The  supreme  court  of  the  state  said: 
"The  common  carrier  did  not  issue  any 
free  transportation  to  this  plaintiff,  and 
he  was  not  using  any  such  free  transporta- 
tion. The  engineer  in  charge  of  the  locomo- 
tive pulling  a  passenger  train  under  no  con- 
ceivable circumstances  has  any  power  to- 
issue  free  transportation  to  any  person,  and 
we  are  unable  to  see  the  force  of  the  argu- 
ment along  this  line.  ...  It  is  clesr  to 
us  that  the  engineer  was  not  authorized  to- 
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carry  plaint! (T  free,  and  it  is  also  manifest 
that  the  act  of  Congress  is  not  directed 
against  acts  of  the  character  here  involved. 
[—  Miss.  — ,  67  So.  966.] 

I  know  of  no  reason  for  disregarding  the 
finding  of  the  state  court  as  to  want  of  au- 
thority in  the  engineer,  and  it  was  on  this 
hypothesis  that  the  court  held  the  Federal 
provision  to  be  inapplicable.  Aside  from 
this  ruling,  it  is  not  suggested  that  any 
Federal  question  is  involved. 

I  am  authorized  to  say  that  Mr.  Justice 
McKenna  concurs  in  this  dissent. 


(240  U.  S.  342)  

JOHN  W.  RAST,  Tax  Collector  for  Duval 
County,  State  of  Florida,  et  al.,  Appts., 

V. 

VAN  DEMAN  &  T^EWIS  COMPANY,  The 
Harkisheimer  Company,  J.  S.  Pinkussohn 
Cigar  Company. 

Injunction  ^=»85(2)  —  Enjoining  En- 
forcement OF  STA.TB  Statute  bt  State 
Officers. 

1.  The  threatened  enforcement  by  state 
officers  through  civil  or  criminal  proceed- 
ings, of  a  state  statute  which  is  attacked 
as  repugnant  to  the  Federal  Constitution, 
may  be  enjoined  by  a  Federal  court,  where 
the  statute,  if  exerted  against  complainants 
and  their  property,  will  produce  irreparable 
injury. 

[Ed.    Note.— For    other   cases,    see   Inninction, 
Cent.  Dig.  9  IM;    Dec.  Dig.  <S=:985(2).] 
Constitutional  Law  ^=>23Q(3)  —  Equal 
Protection  of  the  Laws— Classifica- 
tion—License  Tax. 

2.  There  Is  such  a  difference  between 
the  selling  of  goods  accompanied  by  coupons, 
profit-sharing  certificates,  or  other  evidences 
of  indebtedness  or  liability  redeemable  in 
premiimis,  and  the  selling  of  goods  with- 
out such  inducements  to  purchasers,  that 
the  impoeition  upon  the  former  business  of 
an  additional  license  tax  for  each  place  in 
each  and  every  county  in  which  said  busi- 
ness is  conducted,  as  is  done  by  Florida 
Laws  1933,  chap.  6421,  §  35,  does  not  of- 
fend against  the  equal  protection  of  the 
laws  clause  of  the  Federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  §  687;    Dec.  Dig.  ^=:>280(3).] 

Commerce  ^s»64— State  Licenses  —  Re- 
tail Sales  —  Kedeemable  Coupons  or 
Certificates  —  ^'Interstate  Commerce." 
8.  The  delivery  by  a  Florida  merchant 
€f  coupons,  profit-sharing  certificates,  or 
other  evidence  of  indebtedness  or  liability 
redeemable  in  premiums,  in  connection  with 
sales  of  merchandise  at  retail,  is  not  inter- 
state commerce  so  as  to  be  protected  against 
the  imposition  of  a  state  license  tax,  al- 
though the  coupons  may  have  been  inserted 
in  the  retail  packages  by  the  manufacturer 
or  shipper  outside  the  state,  and  are  redeem- 
able outside  the  state,  either  by  such  manu- 
facturer or  shipper,  or  by  some  other  agency 
outside  the  state. 

[Ed.    Note.— For   other   cases,    see    Commerce, 
Cent  Dig.  8§  104-106;    Dec.  Dig.  <@=»64. 

For  other  definitions,  see  Words  and  Phrase^ 
First  and  Second  Series.   Interstate  Commerce.] 


Licenses  ^=»5— Internal  Revenue  Tax 
on  Tobacco  —  Redeemable  Coupons— 
State  Regulation  of  Retail  Sales. 

4.  The  permission,  if  any,  granted  by 
the  amendment  of  the  act  of  July  1,  1902 
(32  Stat,  at  L.  715,  chap.  1371,  Comp.  Stat. 
1913,  §  6204),  §  2,  to  U.  S.  Rev.  Stat. 
%  3394,  to  inclose  in  packages  of  tobacco 
redeemable  coupons,  profit-sharing  certifi- 
cates, etc.,  does  not  extend  to  retail  sales 
of  such  packages  within  a  state  so  as  to  in- 
validate state  restrictions  upon  such  sales. 

[Bd.    Note.— For    other    cases,    see    Licenses, 
Cent.  Dig.  89  4,  19;    Dec.  Dig.  €==>5.] 

Constitutional  Law  <g=»154(l>—lMPAiR- 
ING  Contract  Obligations— Regulat- 
ing Retail  Sales  with  Redeemable 
Coupons. 

5.  Contract  obligations  are  not  uncon- 
stitutionally impaired  by  the  imposition, 
under  Florida  Laws  1913,  chap.  6421,  §  35, 
of  an  additional  license  fee  upon  merchants 
offering  with  merchandise  bargained  or  sold 
coupons,  profit-sharing  certificates,  or  other 
evidences  of  indebtedness  or  liability  re- 
deemable in  premiums,  since  the  statute 
must  be  deemed  to  be  prospective  in  its 
operation,  and  not  to  affect  sales  completed 
before  its  enactment. 

[Ed.  Note.— For  other  cases,  see  Constitutional 

Law.  Dec.  Dig.  <®=:»154(1).] 

Constitutional  Law  ^=»287— Dub  Pro- 
cess OF  Law— FreedoiiC  of  Contract- 
License  Tax  on  Sales  Accompanied  bt 
Redeemable  Coupons. 

6.  Liberty  to  contract  is  not  unconsti- 
tutionally infringed,  contrary  to  the  due 
process  of  law  clause  of  U.  S.  Const.,  14th 
Amend.,  by  Florida  Laws  1913,  chap.  6421, 
§  35,  making  merchants  offering  with  mer- 
chandise bargained  or  sold  any  ooupons, 
profit-sharing  certificates,  or  other  evidences 
of  indebtedness  or  liability  redeemable  in 
premiums,  liable  to  nay  an  additional  li- 
cense tax,  which  may  be  prohibitive,  and,  if 
the  same  are  to  be  redeemed  by  someone  else 
than  the  merchant  offering  them,  liable  to 
pay  a  similar  license  fee  for  the  one  who  is 
to  reedem. 

[Ed.  Note.— For  other  cases,  see  Ck>nstitutional 
Law,  Cent.  Dig.  §9  831,  905;    Dec.  Dig.  ^=s>287.] 

Constitutional  Law  ^=9247  —  Equal 
Protection  of  the  Laws— Excessive 
Penalties. 

7.  The  penalties  of  $1,000  fine,  or  six 
months'  imprisonment,  prescribed  by  Flori- 
da Laws  1913,  chap.  6421,  §  35,  for  viola- 
tions of  its  provisions  against  the  sale 
without  payment  of  the  specified  license  fee, 
of  merchandise  accompanied  by  coupons, 
profit-sharing  certificates,  or  other  evidences 
of  indebtedness,  or  other  liability  redeem- 
able in  premiums,  are  not  so  severe  as  to 
intimidate  against  a  contest  of  the  Talidity 
of  such  statute,  and  thus  deny  the  equju 
protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  9  703;    Dec.  Dig.  ^=s>247.] 

[No.  41.] 

Argued  November  1  and  2,  1916.    Decided 
March  6,  1916. 
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APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  Die* 
trict  of  Florida  to  review  a  decree  granting 
an  interlocutory  injunction  to  restrain  the 
threatened  enforcement  of  a  statute  im- 
posing a  license  fee  on  merchants  using  re- 
deemable coupons,  profit-sharing  certificates, 
etc.  Reversed  and  remanded,  with  direc- 
tions to  dismiss  the  bill. 

See  same  case  below,  214  Fed.  827. 

2     Statement  by  Mr.  Justice  McKenna: 

•  *A  statute  of  Florida  passed  in  1913,  im- 
posing licenses  and  other  taxes,  provides 
that  merchants,  druggists,  and  storekeepers 
shall  pay  a  license  tax  upon  the  cash  value 
of  the  "stock  of  merchandise"  of  $3  for  the 
first  $1,000  or  fraction  thereof,  and  $1.50 
for  each  additional  $1,000  or  fraction  there- 
of. The  tax  upon  wholesale  dealers  is  $1.50 
upon  each  $1,000.  The  statute  has  this 
proviso : 

"Provided,  further.  That  each  and  every 
person,  firm  or  corporation,  who  shall  offer 
with  merchandise  bargained  or  sold  in  the 
course  of  trade  any  coupon,  profit-sharing 
certificate,  or  other  evidence  of  indebtedness 
or  liability,  redeemable  in  premiums,  shall 
pay  annually  a  state  license  tax  of  five 
hundred  ($500)  dollars  and  a  county  li- 
cense tax  of  two  hundred  and  fifty  ($250) 
dollars  in  each  and  every  county  in  which 
said  business  is  conducted  or  carried  on, 
and  if  more  than  one  place  of  such  business 
shall  be  operated  by  any  person,  firm  or 
corporation,  a  separate  state  and  county 
license  shall  be  taken  out  for  each  such 
place;  and  no  person,  firm  or  corporation 
shall  offer  with  merdiandise,  bargained  or 
sold  as  aforesaid,  any  coupon,  profit-sharing 
certificate  or  other  evidence  of  indebtedness 
or  liability,  redeemable  by  any  other  person, 
firm  or  corporation  than  the  one  offering 
the  same  without  paying  the  above  license 
for  each  other  person,  firm  or  corporation 
who  may  redeem  the  same.  The  license  pre- 
scribed in  this  section  shall  be  in  addition 

Sto   other   licenses  prescribed   by   this  act. 

P  Any*  per  son  violating  any  of  the  provisions 
of  this  section,  whether  acting  for  himself 
or  as  the  agent  of  another,  shall  on  convic- 
tion thereof  be  punished  by  fine  not  exceed- 
ing one  thousand  ($1,000)  dollars  or  by 
imprisonment  in  the  county  jail  not  exceed- 
ing six  months. 

"Mercantile  agencies:  Shall  pay  a  license 
tax  of  one  hundred  ($100)  dollars  In  each 
county  in  which  an  ofiice  is  established. 

'Merchants  using  trading  stamps,  shall 

pay  a  license  tax  of  two  hundred  and  fifty 

($250)   dollars  for  each  place  of  business 

where  they  use  such  stamps. 

'Merchant  tailors  shall  pay  a  license  tax 


of  ten  ($10)  dollars  for  each  place  of  busi- 
ness." 

This  suit  was  instituted  by  appellees 
(Florida  merchants)  against  appellant 
Bast  as  tax  collector  of  Duval  county,  Flori- 
da, and  the  tax  collectors  of  each  county  in 
the  state,  the  different  state's  attorneys, 
county  solicitors,  and  prosecuting  attorneys 
of  the  circuits  and  counties  of  Florida.  The 
purpose  of  the  suit  was  to  restrain  those 
officers  from  proceeding  under  the  statute 
or  enforcing  it.  A  preliminary  and  per- 
petual injunction  was  prayed,  and  that  the 
act  be  declared  unconstitutional,  illegal,  and 
void. 

The  bill  is  very  elaborate  and  we  select 
from  its  repetitions  and  condense  the  fol- 
lowing: It  alleges  the  various  businesses 
in  which  the  complainants  are  engaged.  The 
Van  Deman  A  Lewis  Company  is  a  Florida 
corporation  and  a  wholesale  grocer,  doing 
business  as  such  and  selling  groceries  in 
certain  counties  in  the  state;  Harkisheimer 
Company  is  also  a  Florida  corporation  and 
is  a  retail  grocer;  J.  S.  Pinkussohn  Cigar 
Company  is  a  corporation  organized  under 
the  laws  of  South  Carolina  and  is  a  whole- 
sale and  retail  merchant,  buying  and  selling 
cigars  and  other  tobacco  products  in  the 
cities  of  Jacksonville  and  Pensacola,  Flori- 
da. With  these  complainants  were  joined 
others,  corporations  and  individuals,  doings 
business  in  Florida.  j 

*Xt  is  allied  that  complainants  and  each* 
of  them,  in  the  conduct  of  their  business, 
offer  for  sale  and  deal  in  various  and 
numerous  articles  of  merchandise  manu- 
factured and  produced  in  other  states  than 
Florida  by  persons  and  corporations  in 
those  states  and  shipped  into  Florida  to  be 
sold  therein,  and  who,  for  the  purpose  of 
advertising  their  businesses  and  increasing 
their  sales,  inclose  in  the  packages  in  which 
the  merchandise  is  put  up  for  market  and 
sale  coupons,  slips,  certificates,  and  other 
profit-sharing  discount  or  premium  tokens. 
The  articles  and  the  persons  and  companies 
producing  them  are  enumerated. 

The  manner  or  method  of  disposing  of 
and  redeeming  and  taking  up  such  coupons, 
etc.,  is  alleged  to  be  that  the  same  are  in- 
closed in  packages  or  the  wrappers  thereof, 
or  are  a  part  of  the  wrappers,  the  pack- 
ages are  put  into  boxes,  cases,  or  other  re- 
ceptacles or  inclosures  and  shipped  by  the 
manufacturer  or  producer  from  his  place 
of  business  outside  of  Florida  to  the  mer- 
chants in  Florida,  generally  to  a  wholesale 
merchant  or  jobber,  and  are  received  bj 
such  in  Florida  and  sold  to  the  retail  mer- 
chants in  that  state.  The  retail  merchant 
sells  them  to  his  customers.  When  the  lat- 
ter have  accumulated  a  sufficient  number 
of  the  eoupons,  eto^  to  entitle  them  to  re- 
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«eive  a  premium  or  article  or  payment 
therefor  according  to  some  list,  catalogue, 
or  rule  promulgated  by  the  manufacturer, 
producer,  or  original  shipper,  they  send  such 
coupons,  etc.,  to  such  manufacturer,  pro- 
ducer, or  original  shipper,  or,  in  some  in- 
stances, to  a  company  or  agency  in  some 
state  other  than  Florida,  where  they  are  re- 
deemed or  paid,  or  the  articles  which  the 
purchasers  have  selected  are  sent  to  them 
in  consideration  of  such  coupons,  etc.,  or 
for  the  same  and  a  postage  stamp  or  stamps, 
or  a  small  sum  of  money  in  addition  thereto. 
And  this  in  accordance  with  the  contract, 
^agreement,  or  sale  made  to  the  purchasers 
2  by  the  manufacturer,  shipper,  or  producer 
•  outside  of  th«»8tate.  And  it  is  alleged  that 
the  transactions  so  detailed,  the  UAnufac- 
ture  without  the  state  and  shipment  to 
wholesale  merchants  within  the  state,  the 
sale  by  the  latter  to  retail  merchants,  and 
by  the  latter  again  to  customers,  constitute 
interstate  conunerce. 

That  the  form  of  the  coupons,  etc,  Taries, 
and  when  its  identity  is  secured  as  pre- 
scribed it  is  evidence  that  each  purchaser 
of  a  package  has  bought  a  definite  part  of 
some  article,  to  be  selected  by  him  or  her 
from  a  certain  list,  the  list  showing  a  num- 
ber of  valuable  articles  which  can  be  paid 
for  by  a  certain  number  of  the  tokens  and 
4k  two-cent  stamp. 

In  another  case  there  is  an  accumulation 
of  the  tokens  which  are  to  be  sent  to  the 
redemption  or  coupon  agency  or  corpora- 
tion and  exchanged  for  a  valuable  article 
of  merchandise  to  be  selected  by  the  pur- 
chaser from  a  list  or  catalogue  furnished 
him. 

Another  form  of  coupons,  etc,  is  where 
each  of  them  is  good  for  a  certain  value; 
for  instance,  one-half  cent  in  presents  or 
premiums,  the  coupons  being  sent  from  the 
state  of  Florida  to  another  state.  There 
are  also  other  forms  in  which  the  coupons 
or  tokens  are  to  be  redeemed,  paid  for,  or 
used  in  the  purchase  of  other  articles  of 
merchandise  or  in  the  accumulation  of 
premiums  or  the  like.  All  of  the  articles 
are  known  and  largely  used  as  legitimate 
articles  of  commerce,  and  the  transactions 
detailed  are  interstate  commerce. 

That  divers  forms  of  coupons,  etc,  in 
connection  with  the  sale  of  merchandise,  are 
used  by  the  merchants  of  the  state  sub- 
stantially in  similar  form  mentioned  above, 
and  the  payment  or  redemption  is  made  by 
the  Florida  merchant  in  Florida,  sometimes 
by  the  delivery  of  some  valuable  article  of 
merchandise;  sometimes  by  the  payment  of 
cash  or  the  allowance  of  credit  on  account 
of  purchases  in  the  nature  of  a  discount,  or 
for  or  on  account  of  a  certain  amount  hav- 
ing been  purchased  of  the  merchant  by  the 
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customer.    The  tokens  are  sometimes  in  the* 
form  of  a  cash  register  slip  or  memorandum. 

That  the  methods  detailed  are  a  form  of 
advertising  and  the  use  of  such  coupons, 
etc,  induces  purchasers  to  trade  more  large- 
ly with  and  to  make  more  of  their  pur- 
chases from  complainants  on  aecoimt  of  the 
additional  inducement  of  such  coupons, 
etc;  that  they  increase  the  businesses  of 
complainants  and  their  profits,  and  enable 
them  to  carry  and  sell  stocks  of  goods  cov- 
ering the  various  articles  of  merchandise, 
and  are  of  great  importance  and  value  to 
complainants  in  their  several  businesses; 
and  if  they  are  prevented  from  using  them, 
their  businesses  will  be  decreased  to  the 
amount  of  many  thousands  of  dollara. 

That  at  the  time  of  the  passage  of  the 
statute  complainants  had  on  hand  large 
amounts  and  quantities  of  goods,  and  if 
they  are  prevented  from  selling  them  in  the 
manner  detailed  they  will  be  subjected  to 
great  loss  and  damage,  will  be  embarrassed 
and  injured  in  their  businesses,  and  the 
value  of  their  property  destroyed  or  greatly 
lessened. 

That  the  transactions  and  methode  give 
an  additional  value  to  purchasers  and  they 
are  substantially  benefited  thereby.  That 
there  is  no  element  of  gambling  or  chance 
in  the  transactions,  and  nothing  in  them  or 
their  methods  prejudicial  to  the  public 
health,  safety,  morals,  or  welfare. 

That  if  there  is  a  cessation  of  the  trans- 
actions, purchasers  and  customers  who  have 
received  tokens,  but  have  not  accumulated 
a  sufficient  number  of  them,  will  be  unable 
to  have  the  same  redeemed  or  paid,  or  se- 
cure articles  therewith.  That  about  500 
merchants  are  similarly  affected  with  com- 
plainants. 

That    certificates    or    tokens    commonly 
called  trading  stamps,  and  so  designated  in^ 
the  statute,  are  substantially  like  some  of  2 
the  tokens  hereinbefore  mentioned  and*de-* 
scribed,  and  when  delivered  by  retail  mer- 
chants with   the  various   articles   sold  to 
purchasers,  such  purchasers  are  entitled  to 
purchase  or  receive  various  valuable  arti- 
cles of  merchandise,  according  to  a  list  or 
catalogue,    upon    the    presentation    of    the 
stamps  to  some  person  or  company  that  has 
issued  the  trading  stamps,  and  that  redeems 
them  according  to  the  provisions  of  such 
list  or  catalogue 

That  under  the  statute  every  person, 
firm,  or  corporation  offering  with  merchan- 
dise any  coupon,  profit-sharing  certificate, 
or  other  evidence  of  indebtedness  or  lia- 
bility redeemable  in  premiums,  is  not  only 
liable  to  pay  the  license  tax  for  himself  or 
itself,  but  to  pay  such  tax  for  every  other 
person,  firm,  or  corporation  who  may  re- 
deem any  such  coupon,  etc 
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That  rach  taxes  are  unreasonable,  enor- 
mous, and  prohibitive  on  account  of  the 
number  of  articles  sold,  and  by  reason  of 
the  provision  requiring  complainants  and 
each  and  every  other  person  in  like  situa- 
tion to  pay  the  license  tax  to  the  state, 
and  it  is  alleged  with  much  circumstance 
that,  from  their  number  and  the  number 
of  the  articles  that  each  sells,  each  and 
every  person  would  be  required  to  pay  for 
license  tax  to  the  state  and  for  one  county 
or  one  place  of  business  alone  $15,000  per 
year,  or  one  half  that  amount  for  six 
months  or  less  time. 

That  as  a  result  of  the  statute,  if  the 
tax  be  paid  for  only  100  persons,  or  persons, 
firms,  or  corporations,  it  would  amount  to 
$75,000  per  annum;  if  for  1,000  persons, 
or  persons,  firms,  or  corporations  in  Florida 
for  one  place  of  business,  it  would  amount 
to  $750,000,  and  so  on  as  to  any  number 
to  be  paid  by  and  for  each  and  every  manu- 
facturer, producer,  or  shipper. 

That  such  coupons,  etc.,  inclosed  in  pack- 

^  ages  of  tobacco  and  so  delivered,  are  au- 

g  thorized  and  rendered  lawful  by  §  3394  of 

•  the  Revised  Statutes  of  the  United  *6tates, 

as  amended  by  §  10  of  the  act  of  July  24, 

1897  [30  Stat,  at  L.  206,  chap.  11],  and  by 

S  2  of  the  act  of  July  1,  1902  [32  Stat,  at 

Im    715,    ehap.    1371,    Comp.    Stat.    1913, 

I    6204],   of   the    statutes    of   the    United 

States. 

That  the  provision  of  §  35  (the  provision 
quoted  above)  of  the  Florida  statute  and 
all  provisions  and  enactments  for  its  en- 
forcement are  in  violation  of  the  Constitu- 
tion of  the  United  States  in  that  they  vio- 
late (1)  the  commerce  clause,  (2)  the  due 
process  clause  of  the  14th  Amendment,  and 
(3)  the  equal  protection  clause  of  that 
Amendment.  There  are  many  specifications 
of  the  particulars  and  it  is  alleged:  (1) 
The  statute  discriminates  between  mer- 
chants in  similar  lines  of  business.  (2) 
Between  merchants  who  advertise  in  a  cer- 
tain manner  and  those  who  advertise  in  an- 
other manner.  (3)  The  taxes  are  not  upon 
the  business  or  occupation  of  complainants, 
but  upon  the  mere  incidents  of  the  busi- 
ness, and  are  an  unreasonable  and  illegal  in- 
terference with  the  method  and  manner  of 
conducting  the  business.  (4)  The  taxes  are 
unreasonable,  arbitrary,  oppressive,  dis- 
criminatory, and  prohibitory  for  the  rear 
sons  already  detailed,  and  are  far  in  excess 
of  the  amounts  of  taxes  or  licenses  fixed  or 
Imposed  when  other  methods  of  advertising 
or  inducing  custom  are  used,  and  will  pre- 
vent complainants  from  carrying  on  their 
legitimate  business.  (6)  They  are  not  pro- 
ductive of  revenue,  are  in  excess  of  the 
profits  of  the  businesses^  and  are  in  fact  pro- 


hibitory. (6)  That  the  methods  employed 
by  complainants  in  no  wise  affect  the  public 
health,  morals,  or  welfare,  and  the  imposi- 
tion of  the  taxes  is  in  no  way  a  legitimate 
or  lawful  exercise  of  the  police  power  of 
the  state.  (7)  That  the  fines  are  so  oner- 
ous, drastic,  excessive,  and  enormous  as  to 
deter  complainants  in  going  on  and  doing 
business  as  they  have  heretofore  done,  and 
testing  the  validity  of  the  statute  in  a  court 
of  law. 

That  by  the  statute  and  in  §  59  thereofn 
a  violation  of  its  provisions  is  made  a  mis-g 
demeanor,  and  it  is  provided^  §  35  that,* 
for  failure  to  pay  any  of  the  license  taxes, 
any  person,  whether  acting  for  himself  or 
as  agent  of  another,  may  be  imprisoned  in 
the  county  jail,  not  exceeding  six  months. 

It  is  further  alleged  that  the  statute  Im- 
pairs the  obligations  of  the  contracts  en- 
tered into  between  complainants  and  their 
customers^  in  violation  of  clause  1,  §  10, 
article  I^  of  the  Constitution  of  the  United 
States. 

That  the  officers  of  the  state  threaten  to 
enforce  the  statute,  and  that  the  state's  at- 
torneys, county  solicitors,  and  prosecuting 
attorneys  of  the  several  circuits  and  coiui- 
ties  of  the  state  are  respectively  empowered 
and  authorized  to  prosecute  in  the  several 
courts  of  the  state,  and  such  officers  are 
threatening  to  prosecute  divers  of  the  com- 
plainants, and  it  is  alleged  that  a  multi- 
tude of  prosecutions  will  be  instituted,  with 
seizures,  sales,  and  injury  to  property,  if  a 
temporary  restraining  order  be  not  grant- 
ed. There  is  a  prayer  for  such  order  and 
for  a  perpetual  injunction. 

A  restraining  order  was  issued.  Tlie  de- 
fendants appeared  specially  and  filed  mo- 
tions to  dismiss  the  suit,  and  as  groimds 
thereof  denied  the  allegations  and  implica- 
tions of  the  bill  as  to  the  various  grounds 
of  infringement  of  the  Constitution  of  the 
United  States  charged  against  the  statute, 
and  set  up  that  complainants  had  a  com- 
plete and  adequate  remedy  at  law.  That 
the  bill  sought  a  restraint  of  the  enforce- 
ment of  a  criminal  statute  of  the  state,  and 
to  enjoin  an  alleged  threatened  seizure  of 
property  in  the  enforcement  of  the  alleged 
illegal  tax,  and  the  enforcement  of  the  col- 
lection of  a  tax  imposed  by  a  statute  of  the 
state  of  a  general  and  public  nature. 

A  motion  was  made  for  an  interlocutory 
injunction,  hearing  upon  which  was  referred 
to  three  judges.  Upon  the  hearing  the  in- 
junction was  ordered  (214  Fed.  827),  to  re- 
view which  this  appeal  has  been  prosecuted. 

Mr.  Thomas  F.  West,  Attorney  General 
of  Florida,  for  appellants. 

Mr.  Oharles  M.  Cooper  for  appellees. 
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*Mr.  Jugtice  McKenna,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 
court: 

It  was  determined  that  the  bill  set  forth 
grounds  of  equitable  relief;  that  the  con- 
dition of  complainants'  businesses  and  of 
the  property  engaged  in  them  was  such  that 
the  statute,  if  exerted  against  complainants 
and  their  property,  would  produce  irrepar- 
able injury,  citing  Ex  parte  Young,  209  U. 
S.  123,  62  L.  ed.  714,  13  L.R.A.(N.S.)  932, 
28  Sup.  Ct.  Rep.  441,  14  Ann.  Gas.  764; 
Dobbins  r.  Los  Angeles,  196  U.  S.  223,  49 
L.  ed.  169,  26  Sup.  Ct  Rep.  18;  Davis  k 
F.  Mfg.  Co.  V.  Los  Angeles,  189  U.  S.  207, 

^47  L.  ed.  778,  23  Sup.  Ct.  Rep.  498.    We 

g  concur  in  this  view. 

•  Passing  on  tlia»€onstitutional  questions  in- 
volved, the  court  was  of  opinion  that  the 
statute  violated  the  14th  Amendment,  and 
considered  it  unnecessary  to  decide  whether 
there  was  an  interference  with  interstate 
commerce. 

It  is  not  entirely  clear  upon  what  clause 
of  the  14th  Amendment  the  court  rested  its 
judgment.  The  equality  clause  was  selected 
for  special  comment.  After  stating  the  limi- 
tation upon  legislation  and  the  power  of 
classification,  the  court  proceeds  to  say: 
"Is  there  a  just  basis  for  the  classification 
attempted  in  this  section  [§  36]  of  the  act? 
Merchants,  etc.,  all  pay  a  tax  according  to 
the  value  of  the  stock  carried  by  each,  but 
if  they  sell  goods  for  which  coupons,  etc, 
are  given  by  themselves  or  others,  then  they 
must  pay  this  additional  tax  for  each  place 
of  business  in  each  and  every  county  in 
which  said  business  is  conducted  or  carried 
on.  And  if  goods  are  offered  for  sale  with 
which  coupons  are  given,  redeemable  by 
persons  other  than  the  seller,  then  this  tax 
must  be  paid  by  him  for  each  of  said  lines 
of  goods. 

"We  can  see  no  just  basis  for  such  classi- 
fication. It  is  an  arbitrary  selection  of  one 
merchant  for  the  imposition  of  a  'greater 
burden'  than  that  imposed  on  others  in  the 
same  calling  and  condition."  [214  Fed.  833.] 
But  the  court  went  farther  and  declared 
that  "the  use  of  coupons,  etc.,  was  an  en- 
tirely legitimate  method  of  advertising," 
and  that  such  had  been  the  ruling  in  state 
cases  which  were  cited.  And  excluding  the 
application  of  cases  adduced  by  defendants 
to  sustain  the  statute  as  an  exercise  of  the 
police  power  of  the  state,  the  court  said: 
"As  before  pointed  out,  this  coupon  busi- 
ness is  legitimate,  in  no  way  affecting  the 
health  or  morals  of  the  community." 

Though  it  is  not  clear,  as  we  have  said, 
certainly  not  explicit  in  the  opinion  of  the 
court,  whether  it  decided  the  due  process 
clause  as  well  as  the  equal  protection  clause 
of  t^  14th  Amendment  was  violated  by 
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the  statute^* we  may  assume  that  the  viola** 
tion  of  both  was  decided.  It  may  be  that 
the  court  thought  that  even  though  the  use 
of  coupons  was  a  legitimate  method  of  ad- 
vertising, and  not  affecting  the  health  or 
morals  of  the  community,  it  was  neverthe- 
less within  the  power  of  the  state  to  license 
if  the  statute  were  free  from  discrimina- 
tion, or  it  may  be  that  the  court  considered 
that  the  two  grounds  interlocked  and  were 
dependent  upon  the  same  reasoning.  How- 
ever, the  two  grounds  may  be,  indeed  must 
be,  taken  into  consideration,  as  they  are 
submitted  for  decision. 

The  ground  of  discrimination,  simply  and 
separated  from  the  other  attacks  upon  the 
statute,  does  not  present  much  difficulty. 
The  difference  between  a  business  where 
coupons  are  used,  even  regarding  their  use 
as  a  means  of  advertising,  and  a  business 
where  they  are  not  used,  is  pronounced. 
Complainants  are  at  pains  to  display  it. 
The  legislation  which  regards  the  difference 
is  not  arbitrary  within  the  rulings  of  the 
cases.  It  is  established  that  a  distinction 
in  legislation  is  not  arbitrary,  if  any  stato 
of  facts  reasonably  can  be  conceived  that 
would  sustain  it,  and  the  existence  of  that 
state  of  facts  at  the  time  the  law  was  en- 
acted must  be  assumed.  Lindsley  v.  Nat- 
ural Carbonic  Gas  Co.  220  U.  S.  61,  78,  65 
L.  ed.  369,  31  Sup.  Ct.  Rep.  337,  Ann.  Caa. 
1912C,  160.  It  makes  no  difference  that  the 
facts  may  be  disputed  or  their  effect  op- 
posed by  argument  and  opinion  of  serious 
strength.  It  is  not  within  the  competency 
of  the  courts  to  arbitrate  in  such  con- 
trariety. Chicago,  B.  &  Q.  R.  Co.  V.  Me- 
Guire,  210  U.  S.  649,  66  L.  ed.  328,  31  Sup. 
Ct.  Rep.  269;  German  Alliance  Ins.  Co.  v. 
Lewis,  233  U.  S.  389,  413,  414,  68  L.  ed. 
1011,  1022,  1023,  L.R.A.1916C,  1189,  84 
Sup.  Ct.  Rep.  612;  Price  v.  Illinois,  238  U. 
S.  446,  462,  69  L.  ed.  1400,  1406,  36  Sup. 
Ct.  Rep.  802. 

It  is  the  duty  and  function  of  the  legis- 
lature to  discern  and  correct  evils,  and  by 
evils  we  do  not  mean  some  definite  injury^ 
but  obstacles  to  a  greater  public  welfare. 
Eubank  v.  Richmond,  226  U.  S.  137,  142,  57 
L.  ed.  166,  158,  42  L.R.A.(N.S.)    1123,  33 
Sup.   Ct.   Rep.   76,  Ann.   Cas.   191 4B,   192; 
Sligh  V.  Eirkwood,  237  U.  S.  52,  69,  69  L. 
ed.  835,  837,  85  Sup.  Ct.  Rep.  601.     And, 
we  repeat,  "it  may  make  discriminations  if 
founded  on  distinctions  that  we  cannot  pro-g^ 
nounce  unreasonable  and  purely  arbitrary."  g 
Quong*Wing  v.  Kirkendall,  223  U.  S.  59,* 
62,  56  L.  ed.  850,  351,  32  Sup.  Ct  Rep.  192, 
and  the  cases  cited  above. 

Of  course,  an  element  to  be  considered  is 
the  authority  of  the  legislature  over  the 
subjeet-Biatter,  and  this  will  best  be  exam- 
ined In  considering  the  contentions  of  ocn- 
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plainania  nnder  the  due  process  clause. 
Preceding  that,  however,  are  the  contentions 
based  on  the  commerce  clause  and  the  sanc- 
tion which  the  Constitution  gives  to  the 
integrity  of  contracts. 

First,  as  pertinent  to  our  discussion  are 
the  specific  schemes  at  which,  it  is  said,  the 
statute  is  directed,  and  we  adopt  complain- 
ants' description  of  them.  The  first  is 
"where  the  Florida  merchant  issues  his  own 
coupon,  certificate,  or  cash  register  receipt, 
and  himself  makes  payment  or  redemption 
of  the  same,  sometimes  by  the  delivery  of 
some  valuable  article  of  merchandise,  some- 
times by  the  payment  of  cash  or  allowance 
of  credit  on  account  of  purchases,  being  in 
the  nature  of  a  discount,  or  for  or  on  ac- 
count of  a  certain  amount  having  been 
purchased  of  the  merchant  by  the  cus- 
tomer." In  a  word,  it  is  a  case  where  the 
Florida  merchant  issues  his  own  coupons 
and  redeems  them. 

The  second  is  "where  the  manufacturer 
or  shipper  outside  of  the  state  of  Florida, 
in  some  other  state  of  the  Union,  inserts 
such  coupons  or  certificates  in  packages  of 
his  goods  which  he  ships  to  Florida,  and 
the  ultimate  purchaser  or  consumer  takes 
such  coupons  or  certificates  from  such  pack- 
ages and  returns  them  to  such  manufac- 
turer or  shipper  in  such  state  outside  of 
Florida,  who  gives  a  premium  for  them  and 
sends  such  premium  or  proceeds  of  redemp- 
tion to  such  ultimate  purchaser  or  con- 
sumer in  Florida  who  has  forwarded  to  him 
such  coupons  or  certificates."  The  mer- 
chandise so  shipped  into  Florida  is  kept 
in  stock  by  the  merchants  of  the  state, 
and  the  coupons,  etc.,  are  delivered  upon 
A  the  sale  of  the  merchandise  to  their  cus- 
Stomers,  who  have  them  redeemed  in  the 
*  manner  described.  That  is,  the  coupons  are 
redeemed  by  the  person  who  originally  is- 
sues them;  the  coupons,  however,  to  repeat, 
being  delivered  by  the  Florida  merchant  as 
a  part  of  the  transaction  between  him  and 
the  purchaser  from  him  at  retail. 

The  third  is  "where  the  manufacturer  or 
shipper  in  a  state  other  than  Florida  in- 
serts in  the  packages  of  his  goods  which  he 
ships  to  Florida  such  coupons  or  certificates 
which  are  taken  from  the  packages  by  the 
ultimate  purchaser  or  consumer  in  Florida 
and  sent  to  some  company  or  agency  in 
some  state  of  the  United  States  outside  of 
the  state  of  Florida  other  than  the  manu- 
facturer or  shipper  of  the  goods,  to  be  re- 
deemed or  paid,  and  the  premium  or  pro- 
ceeds thereof  is  returned  by  such  company 
or  agency  to  the  person  in  Florida  who  has 
sent  such  coupons  or  certificates."  This 
differs  from  the  other  two  cases  in  that  a 
premium  company  or  agency  other  than  the  I 
manufacturer  or  shipper  himself  is  used 


for  the  redemption  or  payment  of  the  cou- 
pons or  certificates.  But  here  again  the 
Florida  merchant  is  a  factor  because  it  is 
in  completion  of  the  sale  by  him  at  retail 
that  the  coupons  are  delivered  to  the  pur- 
chasers. 

We  are  careful,  by  much  repetition,  to 
show  the  difference  between  the  cases,  to  dis- 
tinguish between  the  premium  systems,  and 
to  show,  as  urged  by  counsel,  that  this  case 
is  not  concerned  with  a  license  tax  upon  a 
trading  stamp  business  pure  and  simple, 
a  license  upon  companies  engaged  in  such 
business  being  provided  by  another  section 
of  the  statute.  1 

It  is  well  here  to  observe,  to  avoid  mis- 
understanding, that  the  redemption  in  the 
first  scheme  is  "aometimes  hy  the  payment  ^ 
of  cash  or  allowance  of  oredit  on  aocount^ 
of* purchases  or  for  or  on  account  of  a  cer^^ 
tain  amount  having  been  purchased  of  the 
merchant  by  the  customer."  We  are  not 
concerned  with  a  statute  directed  solely  at 
such  method  of  redemption  or  a  business 
so  confined.  The  Florida  statute  imposes 
its  license  tax  on  coupons,  etc.,  "redeem- 
able in  premiums."  And  therefore,  whether 
any  other  method  of  redemption — ^be  it  by 
giving  a  discount  or  an  allowance  of  credit 
simply — would  be  amenable  to  objection,  we 
express  no  opinion.  In  all  of  the  schemes 
other  methods  of  redemption  are  used  and 
are  attempted  to  be  justified. 

With  this  comment  we  may  say  that  all 
of  the  schemes  have  a  common  character,— 
something  is  given  besides  that  which  is  or 
is  supposed  to  be  the  immediate  incentive 
to  the  transaction  of  sale  and  purchase,— 
something  of  value  given  other  than  it;  and 
even  as  to  the  second  and  third  schemes,  the 
transactions  are  only  executed  through  the 
purchase  at  retail.  In  other  words,  they 
are  not  designed  for  or  executed  through  a 
sale  of  the  original  package  of  importation, 
but  in  the  packages  of  retail  and  sale  to 
the  individual  purchaser  and  consumer. 
This  fixes  their  character  as  transactions 
within  the  state,  and  not  as  transactions  in 
interstate  commerce,  and  this  is  conceded 
as  to  the  first  scheme;  it  is  true  as  to  the 
second  and  third  schemes.  All  of  the 
schemes  have  their  influence  and  effect  with- 
in the  state.  Nor  is  such  influence  and  ef- 
fect changed  or  lessened  by  the  redemption 
of  the  tokens  outside  of  the  state. 

The  transactions,  therefore,  are  not  in 
interstate  commerce.  The  sales,  as  we  have 
said,  are  not  in  the  packages  of  that  com- 


1  "See.  55.  Trading  stamp  flrmst  Persona 
or  flrms  or  corporations  known  as  trading 
stamp  eompanies  shall  pay  a  state  license 
tax  of  one  thousand  ($1,000)  dollars  in 
each  county  where  they  transact  any  busi- 
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merce;  they  are  essentially  local  sales, 
schemes  consummated  by  such  sales,  and  it 
is  upon  them  and  on  account  of  their  effect 
that  the  statute  has  imposed  its  license  tax, 
and  not  upon  the  shipment  into  the  state 
^  nor  their  disposition  in  the  packages  of  im- 
gportation.    Of  course,  there  is  shipment  to 

*  Florida  merchants,  but*  for  the  disposition 
of  the  merchandise  in  retail  trade.  The 
schemes  contemplate  such  disposition  and 
are  executed  by  it.  Detach  the  importa- 
tions from  the  retail  sale,  consider  only  the 
transportation  to  the  state  of  merchandise 
in  its  original  package,  being  sold  therein 
in  such  package,  and  there  may,  indeed,  be 
interstate  commerce;  but  so  detached  and 
so  considered  the  importations  are  left  with- 
out purpose,  the  schemes  without  execution. 
Indeed,  complainants  contend  for  the  right 
not  only  of  importations  in  the  original 
package  containing  the  coupons,  but  the  dis- 
position of  the  goods  and  coupons  through 
the  retail  merchant.  This,  we  repeat,  has 
no  protection  in  the  commerce  clause. 

Kor  is  the  regulation  of  the  statute  pro- 
hibited by  S  3394  of  the  Revised  Statutes  of 
the  United  States  as  amended  in  1807  [30 
Stat,  at  L.  206,  chap.  11]  and  1902  [32 
Stat,  at  L.  715,  chap.  1371,  Comp.  Stat. 
1913,  S  6204].  Section  3394  proTides  for 
a  tax  on  cigars  and  cigarettes.  By  the 
amendment  of  1897  it  was  forbidden  to  pack 
in,  attach  to,  or  connect  with  any  package 
of  tobacco  or  cigarettes  anything  but  the 
wrappers,  and  it  was  further  provided  that 
there  should  not  be  affixed  to,  or  branded, 
■tamped,  marked,  written,  or  printed  upon 
the  packages  or  their  contents  any  promise 
or  offer  of,  or  any  order  or  oertifiate  for, 
any  gift,  prize,  premium,  payment,  or  re- 
ward. This  provision  upset  the  practice  of 
manufacturers,  and  was  attacked  on  the 
ground  that  it  was  beyond  the  power  of 
Congress  under  the  Constitution  to  enact, 
the  prohibited  practice  being  a  method  of 
advertising.  The  provision  was  sustained. 
Felsenheld  v.  United  States,  186  U.  S.  126, 
46  L.  ed.  1085,  22  Sup.  Ct.  Rep.  740,  affirm- 
ing 103  Fed.  453.  In  1902  the  paragraph 
containing  the  provision  was  amended  so 
as  to  forbid  the  inclosure  or  attachment 
to  the  packages  of  "any  paper,  certificate, 
g  or  instrument  purporting  to  be  or  represent 
CO  a  ticket,  chance,   share  or  interest  in,  or 

•  dependent  upon  the  event  of  a  lottery,*nor 
any  uidecent  or  immoral  picture,  representa- 
tion, print  or  words." 

Let  it  be  granted  that  this  provision  per- 
mitted the  inclosure  in  the  package  of  to- 
bacco of  tokens  of  the  character  with  which 
this  case  is  concerned.  It  goes  no  farther 
nor  does  it  purport  to  go  farther.  It  does 
not  attempt  to  protect  and  enforce  the  per- 
mission to  the  retail  sales  of  packages  in 


the  state.  It  might  not  legally  have  such 
effect  if  attempted;  and  such  attempt  will 
not  lightly  be  inferred.  Savage  v.  Jones,  226' 
U.  S.  501,  56  L.  ed.  1182,  32  Sup.  Ct.  Rq>. 
715;  Standard  Stock  Food  Co.  v.  Wright^. 
225  U.  S.  540,  56  L.  ed.  1197,  32  Sup.  Ct. 
Rep.  784.  The  statute  of  Florida  does  noi 
seek  to  control  the  interstate  transportation 
of  the  packages;  it  controls  only  their  sale 
in  the  state  through  the  retail  merchant^ 
or,  it  may  be,  directly  to  the  individual 
consiimer  for  the  purpose  described,  and  in 
both  cases  for  the  ultimate  redemption  of 
the  tokens  delivered  with  the  sale. 

McDermott  v.  Wisconsin,  228  U.  S.  115» 
57  L.  ed.  754,  47  L.RJ^.(N.S.)  984,  33  Sup. 
Ct  Rep.  431,  Ann.  Cas.  1915A,  39,  is  not 
applicable.  There  Congress,  for  the  effective 
execution  of  the  food  and  drugs  act,  de- 
fined what  the  ''package"  of  commerce 
should  be,  and  necessarily  any  law  which 
conflicted  with  it  was  void.  In  the  case 
at  bar  there  is  no  such  definition.  There 
is  only  permission  to  insert  in  the  package 
whatever  the  manufacturer  of  tobacco  may 
choose,  with  a  single  exception.  There  i* 
no  compulsion  of  use,  and  omission  to  avail 
of  the  permission  has  no  effect  upon  the 
purpose  of  Congress  in  the  enactment  of  the 
revenue  laws  which  provide  for  the  packing 
of  tobacco  producti. 

The  contract  clause  of  the  Constitution 
is  also  unavailable  to  complainants.  The 
statute  must  be  held  to  have  prospective 
operation.  Sales  completed  before  its  en- 
actment are  unaffected  by  it.  We  say  "sales 
completed,"  and  by  this  we  mean  those  in 
whieh  the  right  of  redonptimi  according  to 
some  of  the  schemes  has  accrued  as  distin-^ 
guished  from  what  is  alleged  in  the  bill  ass 
"the*  understanding  and  expectation"  aris-« 
ing  from  one  or  more  sales  that  complain- 
ants would  continue  to  sell  to  such  pur- 
chasers other  articles  so  that  they  might 
be  able  to  accumulate  tokens  and  use  them. 
It  cannot  be  said  that  there  is  an  obligation 
to  continue  sales  or  an  obligation  to  con- 
tinue purchases.  Besides,  as  the  business 
is  subject  to  regulation,  the  contracts  made 
in  its  conduct  are  subject  to  such  regula- 
tion. Louisville  &  N.  R.  Co.  ▼.  Mottley,  219 
U.  S.  467,  55  L.  ed.  297,  34  L.RA.(N.S.) 
671,  31  Sup.  Ct.  Rep.  265,  and  New  York 
C.  &  H.  R.  R.  Co.  ▼.  Gray,  239  U.  S.  583, 
60  L.  ed.  — ^,36  Sup.  Ct.  Rep.  176b 

Having  disposed  of  the  other  contentions 
of  complainants,  we  are  brought  to  a  con- 
sideration of  the  question  whether  the  stat- 
ute of  Florida  offends  the  due  process  clause 
of  the  14th  Amendment  of  the  Constitution. 
In  other  words,  does  the  statute  interfere 
with  the  business  liberty  of  complainants  t 
Is  it  an  illegal  meddling  with  a  lawful 
calling  and   a  deprivation   of  freedom   of 
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oantract?  This  is  the  contention,  and  it  ii 
attempted  to  be  supported  by  the  assertion 
that  the  schemes  detailed  in  the  bill  are 
but  a  method  of  advertising,  and,  as  such, 
mere  allurements  to  customers,  not  detri- 
mental  in  any  way  to  the  public  health  and 
morals,  nor  obstructiTe  of  the  public  wel* 
fare;  but  are  a  means  of  enterprise,  mere 
•incidents  of  the  businesses  ol  complainants, 
•and  as  beneficial  to  their  customers  as  to 
them.  And  besides,  that  they  are  but  a 
method  of  giving  discount,  practically  in 
some  instances  a  rebate  upon  the  price,  and 
in  others  an  equivalent  gift  of  some  article 
that  may  attract  the  choice  of  the  pur- 
-chaser,  the  choice  being  free  and  the  article 
•of  definite  utility  and  value. 

These  contentions  have  the  support  of  a 
number  of  cases.  They  are  opposed  by 
others,  not  nearly  so  numerous  as  the  sup* 
porting  cases,  but  marking  a  change  of 
opinion.  Both  sets  of  cases  indicate  by  the 
statutes  passed  upon  a  persistent  legisla- 
jtive  effort  against  the  schemes  under  re- 
Sriew  or  some  form  of  them,  beginning  in 
"^  1880  and*repeated  from  time  to  time  until 
the  statute  in  controversy  was  passed  in 
1913.'  In  such  differences  between  judicial 
and  legislative  opinion  where  should  the 
•choice  be?  That  necessarily  depends  upon 
what  reasoning  judicial  opinion  was  based. 
We  appreciate  the  seriousness  of  the  situa- 
tion. Regarding  the  number  of  the  cases 
•only,  they  constitute  a  body  of  authority 
irom  which  there  might  well  be  hesitation 
ito  dissent  except  upon  clear  compulsion. 

The  foundation  of  all  of  them  is  that  the 
schemes  detailed  are  based  on  an  invio- 
lable right,  that  they  are  but  the  exercise  of 
41  personal  liberty  secured  by  the  Constitu- 
lion  of  the  United  States  and  distinguished 
irom  other  lawful  exercise  of  business  con- 
"tracts  and  activity  by  a  method  of  advertis- 
ing and  lawful  inducements  to  an  increased 
custom,  and  that  in  them  there  is  no  ele- 
ment of  chance  or  anything  detrimental  to 
the  public  welfare.  But  there  may  be  par- 
tial or  total  dispute  of  the  propositions. 
And  it  can  be  urged  that  the  reasoning  upon 
which  they  are  based  regards  the  mere  mech- 
anism of  the  schemes  alone,  and  docs  not 
give  enough  force  to  their  infiuence  upon 
-conduct  and  habit,  not  enough  to  their  in- 
sidious potentialities.  As  to  all  of  which 
not  courts,  but  legislatures,  may  be  the  best 
judges,  and,  it  may  be,  the  conclusive 
judges. 

This  may  be  illustrated.    A  lottery  of  it- 

*It  is  said  that  twenty-three  states  have 
4ittempted  either  to  prohibit  or  to  license  the 
selling  or  use  of  trading  stamps  and  cou- 
pons. And  there  has  been  like  legislation 
-for  the  District  of  Columbia  and  tibe  terri- 
tory of  HawaiL 


self  is  not  wrong,  may  be  fairer,  having 
less  of  overreaching  in  it,  than  many  of  the 
commercial  transactions  that  the  Constitu- 
tion protects.     All  participants  in  it  have 
an  equal  chance;  there  is  no  admonishing 
caveat  of  one  against  the  other.    And  at  one 
time  it  was  lawfuL     It  came  to  be  con- 
demned by  experience  of  its  evil  influence^ 
and  effects.    It  is  trite  to  say  that  practices^ 
harmless  of  themselves  may,  from^circum-* 
stances,  become  the  source  of  evil  or  may 
have  evil  tendency.    Murphy  v.  California, 
225  U.  S.  623,  56  L.  ed.  1229,  41  LJt.A. 
(N.S.)  153,  32  Sup.  Ct.  Rep.  697. 

But  no  refinement  of  reason  is  necessary 
to  demonstrate  the  broad  power  of  the  legis- 
lature over  the  transactions  of  men.  There 
are  many  lawful  restrictions  upon  liberty 
of  contract  and  business.  It  would  be  an 
endless  task  to  cite  cases  in  demonstration, 
and  that  the  supplementing  of  the  sale  of 
one  article  by  a  token  given  and  to  be  re- 
deemed in  some  other  article  has  accompani- 
ments and  effects  beyond  mere  advertising 
the  allegations  of  the  bill  and  the  argument 
of  counsel  establish.  Advertising  is  mere- 
ly identification  and  description,  apprising 
of  quality  and  place.  It  has  no  other  ob- 
ject than  to  draw  attention  to  the  article 
to  be  sold,  and  the  acquisition  of  the  article 
to  be  sold  constitutes  the  only  inducement 
to  its  purchase.  The  matter  is  simple, 
single  in  purpose  and  motive;  its  conse- 
quences are  well  defined,  there  being  noth- 
ing ulterior;  it  is  the  practice  of  old  and 
familiar  transactions  and  has  sufficed  for 
their  success. 

The  schemes  of  complainants  have  no  such 
directness  and  effect.  They  rely  upon  some- 
thing else  than  the  article  sold.  They  tempt 
by  a  promise  of  a  value  greater  than  that 
article  and  apparently  not  represented  in 
its  price,  and  it  hence  may  be  thought  that 
thus  by  an  appeal  to  cupidity  lure  to  im- 
providence. This  may  not  be  called  in  an 
exact  sense  a  "lottery,"  may  not  be  called 
''gaming;"  it  may,  however,  be  considered 
as  having  the  seduction  and  evil  of  such, 
and  whether  it  has  may  be  a  matter  of 
inquiry, — a  matter  of  inquiry  and  of  judg- 
ment that  it  is  finally  within  the  power  of 
the  legislature  to  make.  Certainly  in  the 
first  instance,  and,  as  we  have  seen,  its 
judgment  is  not  impeached  by  urging 
against  it  a  difference  of  opinion.  Chicago, 
B.  &  Q.  R.  Co.  y.  McGuire,  219  U.  S.  549, 
55  L.  ed.  328,  31  Sup.  Ct.  Rep.  259,  and 
German  Alliance  Ins.  Co.  ▼•  Lewis,  233  U. 
S.  389,  58  L,  ed.  1011,  L.R.A.  1916C,  1189, 
34  Sup.  Ct.  Rep.  612.  And  it  is  not  re- 
quired that  we  i^ould  be  sure  as  to  the  pre-p 
cise  reasons  for  such  judgment,  or  that  we§ 
should  certainly  know  theiii*or  be  convinced* 
of  the  wisdom  of  the  legislation.     South- 
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western  Oil  Co.  v.  Texas,  217  U.  S.  114,  126, 
127,  64  L.  ed.  688,  694,  695,  30  Sup.  a. 
Rep.  496.  See  also  Munn  v.  Illinois,  94 
U.  S.  113,  132,  24  L.  ed.  77,  86. 

But  it  may  be  said  that  judicial  opin- 
ion cannot  be  controlled  by  legislative  opin- 
ion of  what  are  fundamental  rights.  This 
is  freely  conceded;  it  is  the  very  essence  of 
constitutional  law,  but  its  recognition  does 
not  determine  supremacy  in  any  given  in- 
stance. "While  the  courts  must  exercise 
a  judgment  of  their  own,  it  by  no  means  is 
true  that  every  law  is  void  which  may  seem 
to  the  judges  who  pass  upon  it  excessive, 
unsuited  to  its  ostensible  end,  or  based  up- 
on conceptions  of  morality  with  which  they 
disagree.  Considerable  latitude  must  be  al- 
lowed for  differences  of  view  as  well  as  for 
possible  peculiar  conditions  which  this 
court  can  know  but  imperfectly,  if  at  all. 
Otherwise  a  constitution,  instead  of  embody- 
ing only  relatively  fundamental  rules  of 
right,  as  generally  imderstood  by  all  Eng- 
lish-speaking communities,  would  become 
the  partisan  of  a  particular  set  of  ethical 
or  economical  opinions,  which  by  no  means 
are  held  semper  ubique  et  ab  omnibus" 
Otis  ▼.  Parker,  187  U.  S.  606,  608,  609,  47 
L.  ed.  323,  327,  328,  23  Sup.  Ct.  Rep.  168. 
That  case  illustrated  the  reach  of  the  pow- 
er of  government  to  protect  or  promote  the 
general  welfare.  It  sustained  a  provision 
of  the  Constitution  of  the  state  of  Cali- 
fornia which  made  void  all  contracts  for 
the  sale  of  the  stock  of  corporations  on 
margin  or  to  be  delivered  at  a  future  day. 
The  practice  had  been  common,  its  evil  was 
disputed.  It  was  attempted  to  be  justified 
by  argument  very  much  like  those  advanced 
in  the  case  at  bar,  but  this  court  decided 
that  the  legislative  judgment  was  control- 
ling. 

Even  more  pertinent  in  illustration  of  the 
power  of  the  states  as  unaffected  by  the 
14th  Amendment  is  Central  Lumber  Co.  v. 
South  Dakota,  226  U.  S.  167,  67  K  ed.  164, 
33  Sup.  Ct.  Rep.  66.  A  statute  of  the  state 
I,  was  sustained  which  provided  that  anyone 
S  engaged  in  the  manufacture,  production,  or 
•  distribution  of  any  commodity  in  general 
use,  who  should  intentionally,  for  the  purpose 
of  destroying  the  competition  of  any  regular, 
established  dealer,  discriminate  between  dif- 
ferent places  by  selling  such  commodity  at 
a  lower  rate  in  one  place  than  such  person 
charged  in  another,  after  equalizing  the  dis- 
tance from  the  point  of  production,  should 
be  guilty  of  a  crime.  Freedom  of  conduct 
was  restricted  by  the  statute,  which  had  its 
incentive  in  trade  advantages.  It  was  the 
judgment  of  the  legislature  that  such  prac- 
tice was  an  impediment  to  the  public  welfare. 
The  legislative  judgment  was  sustained 
against  the  attack,  among  others,  that  the 


law  was  an  infringement  of  freedom  of  con- 
duct and  contract. 

In  Keokee  Consol.  Coke  Co.  v.  Taylor, 
234  U.  S.  224,  68  L.  ed.  1288,  34  Sup.  Ct. 
Rep.  856,  the  company  issued  scrip  pay- 
able in  merchandise  only  from  its  store  as 
an  advance  of  monthly  wages  in  payment 
of  labor  performed.  A  statute  of  the  state 
(West  Virginia)  prohibited  the  issue  of  any 
order  for  the  payment  of  labor  unless  it  was 
redeemable  in  money.  The  statute  was  as- 
sailed on  the  ground  that  it  interfered  with 
the  freedom  of  contract.  It  will  be  observed 
that  there  was  a  consideration  for  the  order 
payable  in  merchandise;  it  was  a  payment 
in  advance,  and  hence  it  was  asserted  that 
the  statute  was  an  injury  to  the  employees 
and  employers.  There  were  elements  in  the 
transactions  of  apparent  advantage  to  both, 
and  it  would  seem  to  have  been  within  the 
liberty  of  both  to  contract  upon  an  estimate 
of  the  value  of  that  advantage.  It  was 
deemed  an  evil  by  the  legislature  and  this 
court  sustained  its  judgment. 

In  Erie  R,  Co.  v.  Williams,  233  U.  S. 
686,  68  L.  ed.  1166,  61  L.R.A.(N.S.)  1097, 
34  Sup.  Ct.  Rep.  761,  a  law  of  the  state 
of  New  York  required  railroad  companies 
to  pay  their  employees  semimonthly,  and 
prohibited  them  from  making  contracts 
which  should  vary  the  time  of  payment. 
The  law  was  sustained  mainly  upon  the 
ground  that  it  was  an  amendment  of  the 
charter  of  the  corporation,  but  the  extent 
of  the  police  power  was  adverted  to  andS 
th^^competency  of  the  legislature  exercising* 
that  power  to  enact  the  legislation.  The 
incentive  of  the  legislation  was  the  benefit 
which  accrued  to  the  employees  by  the  peri- 
od of  payment.  The  public  welfare  was 
deemed  to  be  promoted  by  it. 

Other  cases  might  be  cited,  and,  it  may 
be,  of  more  pertinent  application,  which, 
from  their  number  and  instances,  would 
seem  to  have  uttered  the  last  necessary 
word  upon  the  power  of  the  legislature  to 
regulate  conduct  and  contracts,  and,  in  the 
exercise  of  the  power,  to  classify  objects, 
upon  its  conception  of  the  public  welfare, 
the  right  of  review  to  be  exerted  by  the 
courts  only  when  the  legislation  is  unrea- 
sonable or  purely  arbitrary. 

Complainants  allege  that  the  license  tax 
which  the  statute  imposes  is  of  prohibitory 
character,  and  assert  that  they  are  exercis- 
ing inviolable  rights  and  privileges  which^ 
the  excess  of  the  tax  prevents  in  violation 
of  the  14th  Amendment;  they  contend  that 
hence  the  statute  is  invalid. 

It  is  not  certain  from  the  allegations  of 
the  bill  that  the  tax  is  of  the  asserted  char- 
acter, but  granting  it  to  be  so,  we  have 
shovm  that  the  business  schemes  described 
in  the  bill  are  not  protected  from  regulation. 
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or  prohibition  by  the  ConBtitution  of  the 
United  States.  Lawton  y.  Steele,  152  U. 
6.  133.  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499; 
Booth  ▼.  Illinois,  184  U.  8.  425,  46  L.  ed. 
623,  22  Sup.  Ct  Rep.  425;  Otis  v.  Parker, 
187  U.  S.  606,  47  L.  ed.  323,  23  Sup.  Ct. 
Rep.  168;  see  also  Dobbins  y.  Los  Angeles, 
195  U.  S.  238,  49  L.  ed.  176,  25  Sup.  Ct. 
Rep.  18;  Murphy  y.  California,  225  U.  S. 
623,  56  L.  ed.  1229,  41  L.R.A.(N.S.)  153, 
32  Sup.  Ct.  Rep.  697;  Postal  Teleg.  Cable 
Co.  y.  Charleston,  153  U.  S.  699,  38  L.  ed. 
874,  4  Inters.  Com.  Rep.  637,  14  Sup.  Ct. 
Rep.  1094;  McCray  y.  United  States,  195 
U.  S.  27,  49  L.  ed.  78,  24  Sup.  Ct.  Rep. 
769,  1  Ann.  Cas.  561;  Kehrer  y.  Stewart, 
197  U.  S.  60,  49  L.  ed.  663,  25  Sup.  Ct. 
Rep.  403;  Hammond  Packing  Co.  y.  Mont- 
ana, 233  U.  S.  331,  58  L.  ed.  985,  34  Sup. 
Ct  Rep.  596. 

The  contention  that  the  statute  intimi- 
dates against  a  contest  of  its  legality  by 
the  seyerity  of  its  penalties,  and  is  therefore 
unconstitutional  on  that  ground,  within  the 
ruling  in  Ex  parte  Young,  209  U.  S.  123, 
52  L.  ed.  714,  13  L.R.A.(N.S.)  932,  28  Sup. 
Ct.  Rep.  441,  14  Ann.  Cas.  764,  is  not  justi- 
fied. 

Order  reversed  and  case  remanded  with 
directions  to  dismiss  the  bill. 


(240  U.  8.  869) 

W.  V.  TANNER,  as  Attorney  General  of 
the  State  of  Washington,  George  H. 
Crandall,  Prosecuting  Attorney  of  Spo- 
kane County,  State  of  Washington,  and 
E.  W.  Even  son,  County  Treasurer  of  Spo- 
kane County,  State  of  Washington, 
Appts., 

▼. 

JOHN  T.  LITTLE,  August  Stahlberg,  Law- 
rence Ryan,  and  William  T.  Oathout,  Do- 
ing Business  as  Ryan  and  Oathout,  et  al. 

Injunction  ^=>85(2)  —  Restraining  En- 

FOBCEMENT  OF  StATE  STATUTE  BY  StATE 

Offigebs. 

1.  The  threatened  enforcement  by  state 
officers  through  civil  or  criminal  proceed- 
ings of  a  state  statute  which  is  attacked  as 
repugnant  to  the  Federal  Constitution  may 
be  enjoined  by  a  Federal  court,  where  the 
statute,  if  exerted  against  complainants 
and  their  property,  will  produce  irreparable 
injury. 

[Ed.    Note.— For  other   cafles,    see    Injunction, 
-Cent.  Dig.  8  156;    Dec.  Dig.  <®s»86(2).] 

States  ^»101  (2)— Immunity  from  Suit- 
Suit  AGAINST  State  Officebs. 

2.  The  state's  immunity  from  suit  does) 
not  extend  to  a  suit  against  state  officers 
io  enjoin  the  threatened  enforcement  ef  a 
state  statute  whi^h  is  attacked  as  repugnant 
-to  the  Federal  Constitution. 

[Bd.  Note.— For  other  cases,  see  States,  Gent. 
-Dig.  I  m;    Dec  Dig.  «=:»m(2).1 


Constitutional  Law  4=»290<3)—  Equal 
Pbotection  of  the  Laws— Classifica- 
tion—License  Tax. 

3.  The  imposition,  under  Washington 
Laws  1013,  chap.  134,  of  an  annual  license 
tax  of  $6,000  upon  merchants  using  stamps, 
tickets,  or  coupons  redeemable  in  cash  or 
merchandise,  is  not  repugnant  to  the  equal 
protection  of  the  laws  clause  of  U.  S.  Const, 
14th  Amend.,  as  an  attempted  arbitrary  clas- 
sification, whether  such  stamps  are  prepared 
or  redeemed  by  the  merchant  issuing  them 
or  by  a  third  party  with  whom  the  mer- 
chant has  a  contract  for  their  use. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  9  687 ;    Dec.  Dig.  «s»2S0(8).] 

Licenses  ^=»5— Police  Power  —  Retail 
Sales— Tbadinq  Stamps  ob  Coupons. 

4.  The  police  power  of  the  state  justi- 
fies the  enactment  of  Washington  Laws 
1913,  chap.  134,  imposing  an  annual  li- 
eense  tax  of  $6,000  upon  merchants  using 
stamps,  tickets,  or  coupons  redeemable  in 
cash  or  merchandise. 

[Bd.    Note.— For    other    cases,    see    LloenseSi 
Cent.  Dig.  SS  4.  19 :    Dec.  Dig.  ^=s>5.] 

Licenses  ^=»5  —  Internal  Revenue  Tax 
ON  Tobacco  —  Redeemable  Coupons- 
State  Regulation. 

5.  A  state  license  tax  on  merchants 
using  stamps,  tickets,  or  coupons  redeem- 
able in  cash  or  merchandise  is  not  invalid 
as  applied  to  sales  of  packages  of  tobacco 
containing  such  coupons  because  of  the  per- 
mission, if  any,  granted  by  the  amend- 
ment of  July  1,  1902  (32  Stat,  at  L.  715, 
chap.  1371,  Comp.  Stat.  1913,  §  6204),  §  2, 
to  U.  S.  Rev.  Stat.  §  3394,  to  inclose  in 
packages  of  tobacco  redeemable  coupons, 
profit-sharing  certificates,  etc. 

[Ed.    Note.—For    other    cases,    see    Licenses, 
Cent.  Dig.  §M.  19 ;    Dec.  Dig.  ^=:>5.] 

Constitutional  Law  ^=»154(1)— Impaib- 
ing  contbact  obligations  —  sales 
WITH  Trading  Stamps  ob  Coupons. 

6.  The  imposition  of  a  prohibitive  li- 
cense tax  on  merchants  using  stamps,  tick- 
ets, or  coupons,  redeemable  in  cash  or  mer- 
chandise, as  is  done  by  Washington  Laws 
1913,  chap.  134,  does  not  unconstitution- 
ally impair  the  contract  obligations  of  such 
merchants  with  their  customers  or  with 
third  parties  with  whom  they  have  con- 
tracted for  the  use  of  such  stamps  or  cou- 
pons. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Deo.  Dig.  «=s»154(D.l 

Constitutional  Law  €=»287— I>ue  Pro- 
cess OF  Law—Libebtt  of  Contbact  — 
Pbohibitino  Trading  Stamps  ob  Re- 
deemable Coupons. 

7.  There  is  no  denial  of  due  process  of 
law  in  the  imposition  under  Washington 
Laws  1913,  chap.  134,  of  a  prohibitive  li- 
cense tax  upon  merchants  using  stamps, 
tickets,  or  coupons  redeemable  in  cash  or 
merchandise  as  inducements  to  purchasers. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  89  881,  906;    Dec.  Dig.  ^=s»287.] 

Obiminal  Law  ^=s>13— Indefiniteness  of 
Statute— Pbohibiting  Tbading  Stamps 
OB  Redeemable  Coupons. 

8.  The  lack  of  any  definite  or  fixed  re- 
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tail  market  price  for  the  premium  articles 
does  not  render  invalid  for  indefiniteness 
and  uncertainty  the  provisions  of  Wash- 
ington Laws  1913,  chap.  134,  making  the 
use  of  trading  stamps  or  other  devices 
which  entitle  the  holders  to  obtain  goods 
for  less  than  the  retail  market  price  a  crime 
unless  a  prohibitive  license  fee  is  paid. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §S  13.  14 ;    Dec.  Dig.  <g=>13.] 

[No.  224.] 

Argued  November  1  and  2,  1915.     Decided 
March  6,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Washington  to  review  a  decree  granting 
an  interlocutory  injunction  to  restrain  the 
threatened  enforcement  of  a  statute  impos- 
ing a  prohibitive  license  fee  on  the  use  of 
trading  stamps  or  redeemable  coupons.  Re- 
versed and  remanded,  with  directions  to 
dismiss  the  bill. 

See  same  case  below,  208  Fed.  005. 

Statement  by  Mr.  Justice  McKenna: 

This  case  was  submitted  with  No.  41, 
and  attacks  the  validity  of  a  statute  of  the 
state  of  Washington  of  the  same  general 
import  and  purpose  as  the  Florida  statute 
passed  on  in  No.  41.  [240  U.  S.  342,  60  L. 
ed.  — ,  36  Sup.  Ct.  Rep.  370.] 

The  statute  requires  that  every  person, 
etc.,  who  shall  use  or  furnish  to  any  other 
person,  etc.,  to  use  in,  with,  or  for  the  sale 
of  any  goods,  etc.,  any  stamps,  etc.,  which 
shall  entitle  the  purchaser  receiving  the 
same  with  such  sale  of  goods,  etc.,  to  procure 
from  any  person,  etc.,  any  goods,  etc.,  free 
of  charge,  or  for  less  than  the  retail  market 
^  price  thereof,  upon  the  production  of  any 
g  number  of  such  stamps,  etc.,  shall,  before 
•  so  furnishing,  selling,  or  using* the  same, 
obtain  a  license  from  the  auditor  of  each 
county  wherein  such  furnishing  or  selling 
or  using  shall  take  place  for  each  and  every 
store  or  place  of  business  in  that  county, 
owned  or  conducted  by  such  person,  etc., 
from  which  such  furnishing  or  selling,  or 
in  which  such  using,  shall  take  place. 

The  statute  fixes  the  license  at  $6,000,  and 
there  is  a  prohibition  of  the  use  of  the 
stamps,  etc.,  in  any  town,  city,  or  county 
other  than  that  in  which  they  are  furnished 
or  sold.  Violation  of  the  act  is  made  a 
"gross  misdemeanor." 

The  complainants  are  nineteen  in  number, 
counting  partnerships  as  single  individuals, 
and  engaged  in  the  business  of  hardware, 
cleaning  and  dyeing,  grocery,  soap,  canned 
goods,  meats,  drugs,  dry  goods,  boots  and 
shoes,  fuel,  photography,  laundry,  and  wine. 
Complainants  sue  for  all  similarly  situated. 

Their  allegations,  condensed  and  narra- 


tively stated,  are  as  follows :  They  carry  on 
their  respective  businesses  at  Spokane,  state 
of  Washington,  and  advertise  in  various 
ways,  which  are  enumerated,  including  the 
premium  advertising  system,  so-called,  and 
have  at  various  times,  for  the  purpose  of 
increasing  their  general  trade  and  volume  of 
business,  especially  their  cash  trade,  adopt- 
ed and  used  a  premium  advertising  system 
conducted  as  follows:  with  the  sale  of  their 
goods  and  merchandise  they  each  give  to 
their  cash  customers  stamps,  tickets,  or 
coupons  at  the  rate  of  one  stamp  for  each 
cash  purchase  of  a  convenient  unit  amount, 
as  one  stamp  for  each  5,  10,  or  25-cent  cash 
purchase,  as  the  case  may  be,  which  stamps 
or  coupons  entitled  their  customers  to  the 
choice  of  a  certain  cash  discount  or,  free  of 
charge,  to  certain  articles  of  merchandise 
of  their  own  selection,  when  presented  in 
certain  prescribed  numbers  for  redemption 
to  complainants  who  redeem  their  own 
stamps  or  certificates,  or  to  a  third  party 
with  whom  other  of  the  complainants  have^ 
contracts,  many  of  which  are  still  in  force,  !• 
for  the  use  of  their*  premium  advertising? 
system,  including  the  use  of  their  trading 
stamps  or  coupons  used  in  connection  there- 
with, and  tlie  redemption  thereof  in  mer- 
chandise. 

Many  of  the  complainants  accept  the 
coupons,  at  the  cash  value  thereon  printed, 
in  payment  or  part  payment  of  the  cash  re- 
tail price  of  the  premium  articles. 

The  stamps  and  coupons  are  redeemable  in 
accordance  with  the  terms  of  printed  cata- 
logues or  premium  lists.  Booklets  are  dis> 
tributed  free  among  complainants'  custom- 
ers and  describe  the  articles  which  may  be 
secured  by  the  stamps  or  coupons,  and  state 
the  number  thereof  required  to  obtain  the- 
same.  The  delivery  of  the  required  number 
of  stamps  or  coupons  set  forth  in  the  list  ia 
in  full  payment  for  the  article  specified,  and 
no  money  or  other  consideration  is  charged 
therefor. 

There  is  no  element  of  chance  involved  in 
the  system.  The  value  of  each  article  ia 
fixed  as  to  cash  and  merchandise  redemption 
and  the  right  of  every  holder  is  secure.  The 
articles  are  of  sound  value  and  durable  man- 
ufacture and  are  open  to  inspection  during- 
business  hours.  The  premiums  are  not 
regularly  dealt  in  by  many  of  the  com- 
plainants, but  are  used  exclusively  in  con- 
nection with  premium  advertising. 

A  number  of  complainants  have  contracts- 
based  on  the  system,  running  from  one  Uy 
five  years  for  the  use  of  their  premium  ad- 
vertising system,  including  their  tradings 
stamps  in  connection  therewith,  which  con- 
tracts are  now  in  force  and  were  in  force  at 
the  passage  of  the  act,  and  a  large  number 
of  stamps  are  now  in  the  hands  of  complain- 
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mnts,  and  if  they  are  prerented  from  dla* 
posing  of  them  complainants  will  luffer 
great  and  irreparable  loss. 

A  great  many  manufacturers  of  Tarious 
lines  of  merchandise,  for  the  purpose  of 
advertising  their  businesses  and  increasing 
the  volume  of  their  sales,  inclose  in  the 
packages  of  their  merchandise  coupons  and 
H  other    premium   tokens    which    entitle    the 

•  purchaser  of  such  merchandise  together 
articles  of  merchandise  free  of  charge.  The 
number  of  the  manufacturers  is  given,  their 
names  and  the  articles  which  they  manu- 
facture. 

Complainants  have  upon  their  shelves 
large  quantities  of  merchandise  in  which 
premium  tokens  are  packed,  which,  upon 
their  sale,  entitle  purchasers  to  other 
articles  in  the  manner  described,  and  in 
such  packages  are  tobacco  and  tobacco  prod- 
ucts, and  the  use  of  the  coupons  and  tickets 
as  described  is  authorized  and  rendered 
lawful  by  §  3304  of  the  Revised  Statutes  of 
the  United  States  and  the  amendments  of 
that  section  in  1897  [30  Stat,  at  L.  206, 
chap.  11,  §  10]  and  1902  [32  Stat,  at  L.  715, 
chap.  1371,  §  2,  Comp.  Stat.  1913,  §  6204]. 

The  adoption  of  the  premium  advertising 
system  enables  complainants  to  give  a  dis- 
count upon  purchases  of  small  as  well  as 
large  amounts,  one  coupon  or  stamp  being 
given  with  each  5,  10,  or  25 -cent  cash  pur- 
chase, or  multiple  thereof,  as  the  case  may 
be.  And  a  larger  discount  in  merchandise 
can  be  given  than  otherwise  there  could  be 
because,  as  a  result  of  large  purchases  of 
the  merchandise  given  in  exchange  for  the 
tokens,  the  articles  are  secured  at  much  less 
than  th«*  regular  retail  price.  By  reason  of 
the  system  complainants  have  been  enabled 
at  a  moderate  cost  to  greatly  increase  their 
businesses  and  profits,  and  are  benefited  be- 
cause their  articles  in  the  homes  of  their 
customers  are  a  continual  advertisement. 
And  the  businesses  are  lawful  ones,  and  not 
prejudicial  to  the  public  health,  safety, 
morals,  or  welfare. 

The  statute  of  Washington  violates  the 
provisions  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States  in  that 
It  deprives  complainants  of  their  property 
without  due  process  of  law  and  of  the  equal 
protection  of  the  laws  (a)  because  it  is  not 
equal  and  uniform  in  operation,  each  of  the 
complainants  paying  their  taxes  as  do  other 
^  merchants  engaged  in  similar  lines  of  busi- 
g  ness,  and  who  use  other  and  various  methods 

*  of  advertising,  ani^who  are  not  required  to 
pay  a  license  tax  of  $6,000.  The  statute  is 
therefore  arbitrary  and  discriminatory. 
(b)  The  tax  is  not  upon  the  businesses  of 
complainants,  but  upon  their  incidents,  and 
is  an  unwarrantable  interference  with  the 
method  and  manner  of  conducting  the  same, 


is  arbitrary,  oppressiye,  discriminatory,  is 
in  excess  of  profits  and  prohibitive,  and, 
while  in  the  guise  of  revenue,  will  produce- 
none,  (c)  It  deprives  complainants  of 
their  liberty  and  property  without  due  pro- 
cess of  law  inasmuch  as  they  cannot  bestow 
a  gift  or  give  an  order  upon  another  mer- 
chant for  a  gift  to  a  customer,  which  is  the 
exercise  of  a  natural  right,  without  paying 
on  onerous  and  excessive  tax.  (d)  The 
penalties  and  fines  are  so  drastic  and  exces- 
sive that  they  deter  complainants  from 
violating  the  act  and  testing  its  validity  in 
a  court  of  law.  (e)  The  statute  is  in  con- 
travention of  §  10,  article  1,  of  the  Constitu- 
tion of  the  United  States,  in  that  it  impairs 
the  obligations  of  contracts  with  and  the 
right  of  complainants  to  contract  with  their 
customers  to  give  trading  stamps  and 
coupons  with  the  purchase  of  merchandise 
redeemable  in  merchandise  heretofore  given 
by  them.  It  also  impairs  the  obligations  of 
contracts  entered  into  by  complainants  with 
third  parties  for  the  use  of  the  advertising 
system,  including  the  use  of  the  stamps  and 
coupons  and  the  redemption  thereof  in 
merchandise,  (f)  The  statute  is  partial, 
unreasonable,  oppressive,  unequal,  in  re- 
straint of  trade,  and  prohibitive  of  lawful 
business,  (g)  The  statute  confiicts  with  } 
3394  of  the  Revised  Statutes  of  the  United 
States  and  the  amendments  thereof  (Comp. 
Stat.  1913,  §  6204).  (h)  It  is  criminal, 
making  a  crime  of  acts  the  test  of  which  is 
incapable  of  ascertainment;  that  is,  it 
makes  a  crime  of  furnishing  stamps  or 
similar  devices  which  are  redeemable  ''for 
less  than  the  retail  market  price  thereof," 
the  premium  article  having  no  definite  or 
fixed  retail  market  price.  The  statute  is 
therefore  void  for  indefiniteness  and  un-^ 
certainty;  and  such  provision  is  besides {^ 
prohibitive  of  the  business,*  as  the  articles* 
are  not  dealt  in  by  complainants  except  in 
connection  with  the  premium  system.  And 
further,  that  the  statute  is  void  because  it 
attempts  to  fix  the  price  at  which  com- 
plainants shall  sell  their  merchandise. 

The  prosecuting  attorney  of  the  county 
threatens  to  enforce  the  provisions  of  the 
statute,  to  bring  numerous  criminal  prose- 
cutions as  well  as  civil  suits  to  enforce  the 
payment  of  the  license,  and  if  complainants 
are  forced  to  discontinue  their  business  as 
described  they  will  suffer  great  and  irrep- 
arable damage  because  they  have  expended 
large  sums  of  money  in  advertising  the 
premium  system,  which  expenditures  would 
be  a  total  loss,  they  having  large  stocks  of 
merchandise  on  hand  in  which  are  packed 
the  premium  tokens,  and  which  cannot  be 
removed  without  practically  destroying  the 
packages  and  the  value  of  the  merchandise- 
contained  therein,  and  that  thei^fore,  if  not 
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permitted  to  dispose  of  them,  complainants  i 
will  lose  a  large  amount  of  money. 

Complainants  have  outstanding  in  the 
hands  of  customers  a  large  amount  of 
tokens,  the  result  of  transactions  before  the 
passage  of  the  statute,  and  it  will  be  neces- 
sary, in  order  to  keep  faith  with  their 
customers,  for  complainants  to  redeem  such 
tokens  in  merchandise  in  the  future  from 
time  to  time  as  the  necessary  and  requisite 
number  of  the  same  are  presented  for  re- 
demption. If  they  fail  to  do  bo  they  will 
lose  many  customers  and  a  large  amount  of 
trade  and  suffer  thereby  great  loss  and  in- 
jury. 

Having  no  remedy  at  law,  complainants 
pray  an  injunction,  first  temporary  and 
then  perpetual. 

A  temporary  restraining  order  was  is- 
sued, which  the  attorney  general  and  the 
prosecuting  attorney  of  Spokane  county 
separately  made  motions  to  quash,  each  ap- 
pearing only  for  that  purpose.  The  motions 
asserted  exemption  from  suit  of  those  of- 
ficers in  a  Federal  court  because  the  suit 
1^  was  against  them  as  officers  of  the  state  to 
g  prevent  the  enforcement    of    the    criminal 

•  laws  of  the  state,  and  was*therefore  a  suit 
against  the  state,  in  violation  of  the  11th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States. 

Subsequently  motions  to  dismiss  were 
filed  by  them  and  also  by  the  defendant 
Evenson,  county  treasurer  of  Spokane  coun- 
ty. The  grounds  of  the  motions  alleged 
were  misjoinder  of  parties  complainants  and 
of  defendants,  improper  union  of  causes  of 
suit,  insufficiency  of  the  facts  alleged  to 
justify  the  relief  prayed,  the  adequacy  of  a 
remedy  at  law,  and  the  absence  of  jurisdic- 
tion over  the  persons  of  the  defendants  or 
of  the  subject-matter  of  the  action. 

The  motion  for  an  interlocutory  injunc- 
tion came  before  three  judges.  Rudkin,  dis- 
trict judge,  delivered  the  opinion  and  judg- 
ment ordering  an  injunction  was  prayed. 
208  Fed.  605.    This  appeal  was  then  taken. 

Messrs.  D.  V.  Halverstadt,  Blackburn 
Esterline,  and  Mr.  W.  V.  Tanner,  Attor- 
ney General  of  Washington,  t»  propria  per- 
aona,  for  appellants. 

Messrs.  W.  T.  Dovell  and  Frank  T.  Wol- 
eoott  for  appellees. 

*  *Mr.  Justice  McKenna,  after  stating  the 
ease  as  above,  delivered  the  opinion  of  the 
court: 

The  court  ruled  against  the  motions  to 
dismiss,  and,  concurring  with  the  ruling  as 
far  as  it  retained  jurisdiction  of  the  suits 
and  the  persons  of  the  defendants,  we  pass 
to  the  consideration  of  the  validity  of  the 
statute  of  the  state.    Of  that  it  was  said: 


"The  court  is  fully  satisfied  from  a  bare  in- 
spection of  the  act  without  more,  and  with- 
out considering  the  affidavits  on  file,  that  it 
is  and  was  intended  to  be  prohibitive  of  the 
business  methods  against  which  it  is  direct- 
ed. It  is  plainly  manifest  that  no  mer- 
chant could  afford  to  pay  the  sum  of  $6,000 
annually  for  the  mere  privilege  of  giving 
away  trading  stamps  or  allowing  discounts 
on  his  cash  sales.  But  if  this  were  the  only 
objection  to  the  act,  it  may  be  that  the 
courts  would  be  powerless  to  enjoin  its  exe- 
cution. The  power  of  taxation  rests  upon 
necessity  and  is  inherent  in  every  inde- 
pendent state.  It  is  as  extensive  as  the 
range  of  subjects  over  which  the  govern- 
ment extends;  it  is  absolute  and  unlimited, 
in  the  absence  of  constitutional  limitations 
and  restraints,  and  carries  with  it  the 
power  to  embarrass  and  destroy.  Postal 
Teleg.  Cable  Co.  v.  Charleston,  153  U.  S. 
699,  38  L.  ed.  874,  4  Inters.  Com.  Rep.  637, 
14  Sup.  Ct.  Rep.  1094;  McCray  v.  United 
States,  195  U.  S.  27,  49  L.  ed.  78,  24  Sup.  Ct. 
Rep.  769,  1  Ann.  Cas.  561;  Kehrer  v.  Stew- 
art, 197  U.  S.  60,  49  L.  ed.  663,  25  Sup.  Ct. 
Rep.  403."     [208  Fed.  609.] 

The  charge  of  discrimination  against  the 
statute  was  decided  to  be  a  factor  as  to  its 
validity.  The  use  of  trading  stamps  and 
other  similar  devices  was  regarded  as  a 
legitimate  system  of  advertising,  and  that 
to  distinguish  it  from  other  systems  of 
advertising  was  a  violation  of  the 
equality  clause  of  the  Federal  Consti- 
tution. And  it  was  said:  "As  well 
might  the  legislature  classify  separately 
those  who  advertise  in  the  columns  of  the 
daily  papers,  by  bill  boards,  or  by  electrical 
signs,  and  impose  a  tax  upon  them  to  the 
exclusion  of  others  engaged  in  the  same 
business  or  calling  who  do  not  so  advertise."^ 
*In  this  conclusion  we  think,  for  the  rea-g 
sons  expressed  in  Rast  v.  Van  Deman  &  L.* 
Co.  jusb  decided  [240  U.  S.  342,  GO  Lb  ed. 
— ^  36  Sup.  Ot.  Rep.  370],  that  the  court 
erred.  We  have  been  at  pains  to  summarize 
the  bill  in  this  case  to  show  its  similitude  to 
that. 

The  coupons  in  this  case,  in  compliance 
with  the  law  of  the  state  of  Washington 
(Laws  of  1907,  p.  742),  must  be  redeemed 
in  cash  if  demanded  by  the  purchaser; 
otherwise  in  articles  of  merchandise  selected 
by  him.  The  redemption  of  the  coupons  in 
some  instances  is  directly  by  the  merchant 
issuing  them ;  in  others,  it  is  alleged,  by  "a 
third  party,  with  whom  said  complainants 
have  a  contract  for  the  use  of  their  trading 
stamps  or  coupons  used  in  connection  there- 
with and  the  redemption  thereof  in  mer- 
chandise." These  differences,  however,  do  not 
affect  the  principle  announced  In  No.  41. 
Whether  the  coupons  are  prepared  by  fhe 
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iflsuiiig  merchant  or  prepared  hj  another, 
whether  they  be  redeemed  by  him  or  by  an- 
other, is  but  a  phase  of  the  system,  not  af- 
fecting its  essential  character.  And  we  may 
say  here,  as  we  said  in  No.  41,  that  we  are 
not  concerned  with  consideration  of  a  busi- 
ness in  which  coupons,  etc.,  are  issued  or 
used  and  not  redeemed  in  merchandise ;  that 
is,  where  they  are  used  as  a  rebate  upon  the 
price  of  the  article  or  a  discount  upon  pur- 
chases, nor  with  the  legality  of  a  statute 
which  should  regulate  or  prevent  such  use  of 
the  coupons  disassociated  from  other  uses  of 
them.  Complainants  contend  for  a  broad 
use,  and  assert  that  there  cannot  legally  be 
'  any  limitation  of  their  methods  of  redemp- 
tion, which  they  comprehensively  denomi- 
nate the  ''premium  system." 

The  opinion  in  No.  41  is,  therefore,  de- 
cisive of  the  contentions  in  this  case.  We 
said  there  that  there  were  manifest  dif- 
ferences between  the  "premium  system"  of 
advertising  and  the  other  methods  enum- 
^  erated,  and  that  those  differences  justified  a 
g  difference  in  measures.  And  this  is  justi- 
•  fied  not  only  by  the  wide^discretion  which 
may  be  exercised  In  legislation,  but  by  a 
rigid  principle  of  classification.  Classifi- 
cation is  not  different  in  law  than  in  other 
departments  of  knowledge.  "It  is  the 
grouping  of  things  in  speculation  or  prac- 
tice because  they  'agree  with  one  another  in 
certain  particulars  and  differ  from  other 
things  in  those  particulars.'"  Billings  ▼. 
Illinois,  188  U.  S.  97,  102,  47  L.  ed.  400, 
403,  23  Sup.  Ct.  Rep.  272.  Upon  what  dif- 
ferences or  resemblances  it  may  be  exercised 
depends  necessarily  upon  the  object  in  view, 
may  be  narrow  or  wide  according  to  that 
object.  Red  things  may  be  associ&ted  by 
reason  of  their  redness,  with  disregard  of 
all  other  resemblances  or  of  distinctions. 
Such  classification  would  be  logically  ap- 
propriate. Apply  it  further :  make  a  rule  of 
conduct  depend  upon  it,  and  distinguish  in 
legislation  between  red-haired  men  and 
black-haired  men,  and  the  classification 
would  immediately  be  seen  to  be  wrong;  it 
would  have  only  arbitrary  relation  to  the 
purpose  and  province  of  legislation.  The 
power  of  legislation  over  the  subject-matter 
is  hence  to  be  considered.  It  may  not  make 
the  distinction  adverted  to,  but  it  may  make 
others  the  appropriateness  of  which,  con- 
sidered logically,  may  be  challenged;  for 
instance:  between  sales  of  stock  upon 
margin  or  for  immediate  or  future  delivery 
(Otis  ▼.  Parker,  387  U.  S.  606,  47  L.  ed. 
323,  23  Sup.  Ct.  Rep.  168) ;  between  acts 
directed  against  a  regularly  established 
dealer  and  one  not  so  established  (Central 
Lnmber  Co.  ▼.  South  Dakota,  226  U.  S.  157, 
67  L.  ed.  164,  33  Sup.  Ct.  Rep.  66) ;  in  an 
inspection  law,  between  coal  mines  where 


more  than  five  men  are  employed  and  coal 
mines  where  that  or  a  lesser  number  are  em- 
ployed (Consolidated  Coal  Co.  v.  Illinois, 
185  U.  S.  203,  46  L.  ed.  872,  22  Sup.  Ct. 
Rep.  616) ;  and  a  like  distinction  in  a  work- 
men's compensation  law  (Jeffrey  Mfg.  Co. 
V.  Blagg,  235  U.  S.  571,  59  L.  ed.  364,  35 
Sup.  Ct.  Rep.  167,  7  N.  C.  C.  A.  570) ;  be- 
tween a  combination  of  purchasers  and  a 
combination  of  laborers  (International 
Harvester  Co.  ▼.  Missouri,  234  U.  S.  199, 
58  L.  ed.  1276,  52  L.R.A.(N.S.)  525,  34  Sup. 
C^.  Rep.  859 ) ;  between  residents  and  non- 
residents (Travellers'  Ins.  Co.  v.  Connecticut, 
185  U.  S.  364,  46  L.  ed.  949,  22  Sup.  Ct.  Rep. 
673) ;  in  a  law  requiring  railroads  to  heatM 
passenger  coaches,  between  roads  of  50  § 
miles  antf* roads  of  that  length  or  less  (New* 
York,  N.  H.  &  H.  R.  Co.  v.  New  York,  166 
U.  S.  628,  41  L.  ed.  853,  17  Sup.  Ct.  Rep. 
418;  see  also  Dow  v.  Beidelman,  125  U.  S. 
680,  31  L.  ed.  841,  2  Inters.  Com.  Rep.  56,  8 
Sup.  Ct.  Rep.  1028;  Postal  Teleg.  Cable  Co. 
V.  Adams,  155  U.  S.  688,  39  L.  ed.  311,  6 
Inters.  Com.  Rep.  1,  16  Sup.  Ct.  Rep.  268, 
360) ;  between  theaters  according  to  the 
price  of  admission  (Metropolis  Theatre  Co. 
V.  Chicago,  228  U.  S.  61,  57  L.  ed.  730,  33 
Sup.  Ct.  Rep.  441) ;  between  landowners  as 
to  liability  for  permitting  certain  noxious 
grasses  to  go  to  seed  on  the  lands  (Mis- 
souri, K.  &  T.  R,  Co.  V.  May,  194  U.  S.  267, 
48  L.  ed.  971,  24  Sup.  Ct.  Rep.  638) ;  be- 
tween businesses  in  the  solicitation  of 
patronage  on  railroad  trains  and  at  depots 
(Williams  ▼.  Arkansas,  217  U.  S.  79,  54  L. 
ed.  673,  30  Sup.  Ct.  Rep.  493,  18  Ann.  Caa. 
865) ;  and  a  distinction  based  on  the  evi- 
dence of  the  qualifications  of  physicians 
(Watson  V.  Maryland,  218  U.  S.  179,  54  L. 
ed.  990,  30  Sup.  Ct.  Rep.  644). 

Those  were  instances  (and  others  might 
be  cited)  of  the  regulation  of  conduct  and 
the  restriction  of  its  freedom,  it  being  the 
conception  of  the  legislature  that  the  regu- 
lation and  restriction  were  in  the  interest 
of  the  public  welfare.  Those  classifications 
were  sustained  as  legal,  being  within  the 
power  of  the  legislature  over  the  subject- 
matter,  and  having  proper  bases  of  com- 
munity. 

But  the  classification  which  was  sus- 
tained in  Consolidated  Coal  Co.  v.  Illinois, 
185  U.  S.  203,  46  L.  ed.  872,  22  Sup.  Ct. 
Rep.  616,  was  condemned  in  Truax  v.  Raich, 
239  U.  S.  33,  eaL.  ed.  — ,  36  Sup.  Ct.  Rep. 
7.  The  statute  in  the  latter  case  required 
employers  of  more  than  five  workers  at  any 
one  time  to  employ  not  less  than  80  per  cent 
qualified  electors  or  native-bom  citizens  of 
the  United  States  or  of  some  subdivision  of 
such.  The  statute  was  held  void  because 
there  was  no  authority  to  deal  with  that  at 
which  the  legislation  was  aimed.    And  this 
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is  important  to  be  kept  in  mind.  If  there 
is  no  such  authority,  a  classification,  how- 
ever logical,  appropriate,  or  scientific,  will 
not  be  sustained;  if  such  authority  exist,  a 
classification  may  be  deficient  in  those  at- 
tributes, may  be  harsh  and  oppressive,  and 
yet  be  within  the  power  of  the  legislature. 
This  has  been  declared  many  times.  Let  us 
apply  the  test  to  the  case  at  bar.  Let  it 
^  be  granted  that  the  ''premium  system"  is  a 
^  method  of  advertising;  can  there  not  be 
<•  differences  in  advertising  *  which  may  be 
subject  to  differences  in  legislation?  Can 
there  not  be  advertising  at  places  or  at 
times  or  in  kind  or  effect  subversive  of  pub- 
lic order  or  convenience?  Fifth  Ave.  Coach 
Co.  V.  New  York,  221  U.  S.  467,  55  L.  ed. 
816,  31  Sup.  Ct.  Rep.  709;  Com.  v.  Mc- 
Cafferty,  145  Mass.  384,  14  N.  E.  451.  How- 
ever, a  decisive  answer  to  the  questions  need 
not  be  given,  for  we  have  said,  in  Rast  v. 
Van  Deman  &  L.  Co.  that  the  "premium 
system"  is  not  one  of  advertising  merely. 
It  has  other,  and,  it  may  be,  deleterious, 
consequences.  It  does  not  terminate  with 
the  bringing  together  of  seller  and  buyer, 
the  profit  of  one  and  the  desire  of  the  other 
satisfied,  the  article  bought  and  its  price 
being  equivalents.  It  is  not  so  limited  in 
purpose  or  effect.  It  has  ulterior  purpose, 
and  how  it  has  developed  complainants 
vividly  represent  by  their  averments.  It  ap- 
pears that  companies  are  formed,  called 
trading  stamp  companies,  l  which  extend 
and  facilitate  the  schemes,  making  a  seller 
of  merchandise  their  agent  for  the  distri- 
bution of  stamps  to  be  redeemed  by  them  or 
other  merchants,  the  profit  of  all  being  se- 
eured  through  the  retail  purchaser  who  has 
been  brought  under  the  attraction  of  the 
system.  There  must,  therefore,  be  some- 
thing more  in  it  than  the  giving  of  dis- 
counts, something  more  than  the  mere 
laudation  of  wares.  If  companies— evolved 
from  the  system,  as  counsel  say  in  justifi- 
cation of  them — are  able  to  reap  a  profit 
from  it,  it  may  well  be  thought  there  is 
something  in  it  which  Is  masked  from  the 
common  eye,  and  that  the  purchaser  at  re- 
tail is  made  to  believe  that  he  can  get  more 
out  of  the  fund  than  he  has  put  into  it, 
something  of  value  which  is  not  offset  in 
^  the  prices  or  quality  of  the  articles  which  he 
jj  buys.  It  is  certain  that  the  prices  he  pays 
•  make  the* efficiency  of  the  system  and  the 
fund,  if  we  may    individualize    it,    out   of 

ILansburgh  v.  District  of  Columbia,  11 
App.  D.  C.  512;  State  ex  rel.  Simpson 
V.  fiperry  &  H.  Co.  110  Minn.  378,  30  L.R.A. 
(N.S.)  906,  126  N.  W.  120;  State  v.  Under- 
wood, decided  October  18,  1915,  by  the  su- 
preme court  of  Louisiana;  Hewin  ▼.  At- 
lanta, 121  Ga.  723,  67  L.IUA.  796,  49  S.  E. 
765,  8  Ann.  Cas.  296. 


which  the  cost  of  the  instrumenti  and 
agents  of  the  system  must  be  defrayed  and 
the  profit  to  all  concerned  paid.  The  sys- 
tem, therefore,  has  features  different  frocL 
the  ordinary  transactions  of  trade  which, 
have  their  impulse,  as  we  have  said,  in  im- 
mediate and  definite  desires  having  definite 
and  measurable  results.  There  nmy  be  in 
them  at  times  reckless  buying,  but  it  is  not 
provoked  or  systematized  by  the  seller. 

Complainants  charge  that  the  tax  of  the 
statute  is  not  upon  the  business,  but  upon 
its  incidents.  The  separation  is  artificial. 
It  is  the  incidents  which  give  character  to 
the  business,  affecting  it  with  evil,  it  was 
thought,  provoking  therefore  against  it  the 
power  of  the  state,  and  taking  away  from 
it  the  immunity  it  else  might  have. 

It  is  unimportant  wliat  the  incidents  may 
be  called,  whether  a  method  of  advertising, 
discount  giving,  or  profit  sharing.  Their 
significance  is  not  in  their  designations,  but 
in  their  influence  upon  the  public  welfare. 
And  of  this  the  judgment  of  the  legislature 
must  prevail,  though  it  be  controverted  and 
opposed  by  arguments  of  strength.  Nor  ia 
there  support  of  the  system  or  obstruction 
to  the  statute  in  declamation  against  sump- 
tuary laws,  nor  in  the  assertion  that  there 
is  evil  lesson  in  the  statute,  nor  in  the 
prophecies  which  are  ventured  of  more  seri- 
ous intermeddling  with  the  conduct  of 
business.  Neither  the  declamation,  the  as- 
sertion, nor  the  prophecies  can  influence  a 
present  judgment.  As  to  what  extent  legis- 
lation diould  interfere  in  affairs  political 
philosophers  have  disputed  and  always  will 
dispute.  It  is  not  in  our  province  to  engage 
on  either  side,  nor  to  pronounce  anticipatory 
judgments.  We  must  wait  for  the  instance. 
Our  present  duty  is  to  pass  upon  the  stat- 
ute before  us,  and  if  it  has  been  enacted 
upon  a  belief  of  evils  that  is  not  arbitrary 
we  cannot  measure  their  extent  against  the^ 
estimate  of  the  legislature.  McLean  y.co 
Arkansas,  211  U.  S.  539,  53  L.  ed.  316,  29? 
Sup.  Ct.  Rep.  206.  Such  belief  *has  many 
examples  in  state  legislation,  and,  we  have 
seen,  it  has  persisted  against  adverse  judi- 
cial opinion.  If  it  may  be  said  to  be  a  judg- 
ment from  experience  as  against  a  judgment 
from  speculation;  certainly,  from  its  gener- 
ality, it  cannot  be  declared  to  be  made  in 
mere  wantonness.  Central  Lumber  Co.  ▼. 
South  Dakota,  226  U.  S.  157,  160,  57  L.  ed. 
164,  169,  33  Sup.  Ct.  Rep.  66;  Purity  Ex- 
tract &  Tonic  Co.  ▼.  Lynch,  226  U.  S.  192, 
204,  206,  57  L.  ed.  184,  188,  189,  33  Sup. 
Ct.  Rep.  44. 

Discrimination  aside,  the  power  to  enact 
the  legislation  we  need  not  discuss,  but  may 
refer  to  the  opinion  in  No.  41.  Of  course, 
it  is  in  the  exercise  of  the  police  power  of 
the  state.    We  will  not  here  define  it  or  its 
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limitations.  As  was  said  hj  Mr.  Justice 
Brown,  in  Camfield  ▼.  United  States,  167  U. 
8.  618,  624,  42  L.  ed.  260,  262,  17  Sup.  Ct. 
Rep.  864,  citing  Hideout  y.  Knox,  148  Mass. 
368,  2  L.RJI.  81,  12  Am.  St.  Rep.  660,  19 
N.  E.  390:  ''The  police  power  is  not  subject 
to  any  definite  limitations,  but  is  coezten- 
siye  with  the  necessities  of  the  case  and  the 
safeguard  of  the  public  interests." 

In  the  Tiew  that  the  license  is  prohibitiTc 
we  may  concur,  and  concede  that  such  is  the 
effect  given  it  hj  the  supreme  court  of  the 
state  in  State  t.  Pitney,  80  Wash.  699,  141 
Pac.  883,  one  of  the  cases  submitted  with 
this  one.  And  we  think  it  was  competent 
for  the  state  to  give  it  that  effect.  The  cases 
cited  by  Judge  Rudkin  and  those  cited  in  the 
opinion  in  No.  41  so  establish. 

For  answer  to  the  other  contentions  which 
we  consider  material  to  notice  we  refer  to 
No.  41. 

Decree  reversed  and  case  remanded  with 
directions  to  dismiss  the  bilL 


<840  XT.  «.  J87> 

F.  8.  PITNEY,  Plff.  in  Err., 

V. 

STATE  OP  WASHINGTON. 

This  case  is  governed  by  the  decisions  in 
Bast  v.  Van  Deman  &  Lewis  Company  and 
Tanner  ▼.  Little,  ante,  pp.  370,  370. 

[No.  242.] 

Argued  November  1  and  2,  1915.    Decided 
March  6,   1916. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Washington  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed  a 
conviction  in  the  Superior  Court  of  King 
County,  in  that  state,  for  using  redeemable 
coupons  without  having  paid  the  license  tax. 
Affirmed. 

See  same  case  below,  80  Wash.  699,  141 
Pac.  883. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Lonis    Marshall   and   Sol.    M. 
Stroock  for  plaintiff  in  error. 

Messrs.  D.  V.  Halverstadt,  Blackburn 
Esterline,  Alfred  H.  Lundin,  and  Mr.  W. 
V.  Tanner,  Attorney  General  of  Washing- 
^  ton,  for  defendant  in  error. 
« 

09     m 

•      Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

A  companion  case  with  Nos.  41  and  224 
[240  U.  S.  342,  369.  60  L.  ed.  — ,  — ,  36 
Sup.  Ct  Rep.  370,  379].  It  was  argued  and 
submitted  with  those  cases  and  involves  the 
same  general  questions  and  the  validity  of 
the  statute  passed  upon  in  No.  224. 
A  criminal  information  was  filed  in  the 
86  S.C.— 25 


superior  court  of  the  state  of  Washington 
for  the  county  of  King,  charging  that  the 
United  Cigar  Stores  Company,  Inc.,  a  New 
Jersey  corporation,  doing  business  in  the 
state  of  Washington,  owned  and  conducted 
a  certain  store  and  place  of  business  in  the 
city  of  Seattle,  and  had  not  then  or  there- 
tofore obtained  a  separate  license  from  the 
auditor  of  the  county  entitling  it  at  its 
store  and  place  of  business  to  use  or  fur- 
nish to  other  persons,  etc.,  to  use,  in,  with, 
or  for  the  sale  of  any  goods,  etc.,  any 
stamps,  etc.,  or  other  similar  devices,  en- 
titling the  purchaser  receiving  the  same  to 
procure  from  any  person,  etc.,  any  goods, 
etc.,  free  of  charge  or  for  less  than  the  re- 
tail price  thereof  upon  the  production  of 
any  number  of  said  stamps,  etc.  a 

That  Pitney  ( plaintiff  4n  error),  at  said 8 
place  of  business,* well  knowing  the  above* 
facts,  did  then  and  there  unlawfully,  as  the 
manager,  servant,  and  agent  of  the  United 
Cigar  Stores  Company,  Inc.,  use  and  furnish 
in,  with,  and  in  connection  with  the  sale  of 
certain  goods,  etc.,  to  one  John  Garvin  a 
certain  stamp,  etc.,  of  the  following  tenors 

No.  139,198.      Dr. 
United  Cigar  Stores  Company  (Incorpo- 
rated). 
Certificate. 
Cash  value  at  any  Profit-Sharing  Station 
in  the   state  of   Washington,   1  cent,   but 
average    merchandise    value,   according  to 
profit-sharing  list,  2  cents. 

This  certificate  represents  a  26-cent  pur- 
chase, and  is  redeemable  according  to  the 
conditions  of  our  profit-sharing  list.  Ask 
for  a  copy  of  list.  Redeemable  only  by  the 
person  to  whom  originally  issued. 

United  Cigar  Stores  Company  (Incorpo- 
rated. 
Largest  Cigar  Retailers  in  the  world. 

And  it  was  alleged  that  Garvin  received 
the  same. 

A  demurrer  was  filed  to  the  information, 
the  grounds  of  which  were,  as  alleged,  that 
the  defendant  had  not  violated  any  law,  that 
the  information  failed  to  state  facts  suf- 
ficient to  constitute  a  crime  or  misdemeanor, 
and  that  it  did  not  charge  any  offense 
against  the  laws  of  Washington.  The  de- 
murrer was  sustained  and  the  case  dis- 
missed. This  action  was  reversed  by  the 
supreme  court  of  the  state  and  the  cause  re- 
manded with  directions  to  overrule  the  de- 
murrer.   79  Wash.  608,  140  Pac.  918. 

Upon  the  return  of  the  case  to  the  su- 
perior court  the  demurrer  was  overruled  and 
defendant  pleaded  guilty.  He  then  moved 
in  arrest  of  judgment,  invoking  against  the 
law  and  sentence  under  it  articles  5  and  8 
of  the  Constitution  of  the  United  States  and 
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$  1  of  the  14th  Amendment  of  that  Consti- 
tution. 

It  was  stipulated  that  Pitney,  as  charged, 
e  furnished  Garvin  a  certain  stamp,  etc., 
n  which  entitled  Garvin  to  procure  from  the 

•  United  Cigar  Stores  Co.,  Inc.,  upon  the*pro- 
duction  of  a  certain  specified  number  of 
such  stamps,  etc.,  or  other  similar  device, 
certain  goods,  etc.,  free  of  charge;  that  the 
stamp,  etc.,  so  delivered  to  Garvin,  was  re- 
deemable by  the  company  alone,  and  en- 
titled him  to  receive  from  the  company,  and 
from  no  other,  such  goods,  etc.;  that  the 
stamp,  etc.,  was  by  its  terms  redeemable  in 
goods,  etc.,  or  1  cent  in  cash,  at  the  option 
of  the  holder,  as  provided  by  the  laws  of  the 
state  of  Washington,  l 

Judgment  of  a  fine  of  $10  and  costs  was 
pronounced  againgt  him,  which  was  affirmed 
by  the  supreme  court  for  the  reasons  an- 
nounced in  its  former  opinion.  The  case  was 
then  brought  here  by  writ  of  error  allowed 
by  the  chief  justice  of  the  state. 

The  court  overruled  Leonard  v.  Bassin- 
dale,  46  Waish.  301,  89  Fac.  879,  in  which 
case  it  had  decided  that  the  law,  passed  in 
1905,  prohibiting  the  use  of  trading  stamps, 
was  unconstitutional,  giving  as  reason  that 
the  police  power  of  the  state,  as  expounded 
and  illustrated  by  the  decisions  of  this 
court,  was  legally  exercised  in  the  passage 

^  of  the  statute. 

g      The  reasons  and  conclusion  of  the  court 

•  are  combated*by  plaintiff  in  error  by  the 
same  considerations  and  arguments  that 
were  advanced  in  Nos.  41  and  224.  Wliat  we 
said  in  answer  to  them  there  we  need  not 
repeat  here,  and  upon  the  authority  of  those 
cases  the  judgment  of  the  Supreme  Court 
must  be,  and  it  is,  affirmed. 


iThe  law  of  Washington,  passed  in  1907 
(Laws  1907,  p.  742),  provided: 

( §  1 )  That  no  stamps,  etc.,  or  other  sim- 
ilar device  which  should  entitle  the  holder 
thereof  to  receive  from  the  vendor  or  indi- 
rectly through  any  other  person,  money  or 
goods,  etc.,  should  be  sold  or  issued  unless 
each  of  the  stamps,  etc.,  should  have  legibly 
printed  or  written  upon  the  face  thereof  the 
redeemable  value  thereof  in  cents. 

(§2)  That  such  stamps,  etc.,  should  be 
redeemable  in  goods,  etc.,  ''or  in  cash,  good 
and  lawful  money  of  the  United  States,  at 
the  option  of  the  holder  thereof,"  and  any 
number  of  such  stamps,  etc.,  should  be  re- 
deemed at  the  value  thereof  in  cents  print- 
ed on  the  face  thereof,  and  it  should  not 
be  necessary  for  the  holder  thereof  to  have 
any  stipulated  number  of  the  same. 

(§3)  That  in  case  of  refusal  to  redeem 
the  stamps,  etc.,  the  vendor  or  such  other 
person  should  be  liable  to  the  holder  thereof 
for  the  face  value  thereof. 

(§4)  Violation  of  the  act  is  made  a  mis- 
demeanor. 


(MO  XT.  S.  480) 
WALTER  J.  CAREY,  Appt., 

V. 

E.  REEDER  DONOHUE,  Trustee  in  Bank- 
ruptcy of  John  E.  Humphreys  and  Har* 
riet  A.  Humphreys. 

Bawkruptcy   «=»184(2)  —  Prbfehenitai. 

TbANSFERS  —  COMPUTIWO  FOUB  Moi?TH8' 

Period  —  When  is  Bxgobdino   "Re- 
quired." 

The  recording  of  a  conveyance  by  an 
insolvent  is  not  "required**  by  law,  within 
the  meaning  of  the  provisions  of  the  bank- 
rupt act  of  July  1,  1898  (30  Stat,  at  L. 
5G2,  chap.  641),  §  60a,  as  amended  by  the 
act  of  February  6,  1903  (32  Stat,  at  L. 
799,  chap.  487),  and  §  60b,  as  amended  by 
the  act  of  June  25,  1910  (36  Stat,  at  L. 
842,  chap.  412,  Comp.  Stat.  1913,  §  9644), 
avoiding  preferential  transfers  by  an  in- 
solvent recorded  or  registered  within  four 
months  before  the  bankruptcy  proceedings 
are  begun,  if  by  law  recording  or  register- 
ing is  required,  where,  under  the  applica- 
ble local  law  (Ohio  Gen.  Ck)de,  §  8543),  the 
failure  to  record  a  deed  does  not  render  it 
invalid  as  to  the  grantor's  creditors,  but 
only  as  to  subsequent  bona  fide  purchase!* 
without  notice. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  9  276:    Dec.  Dig.  ^=>184(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Require.] 

[No.  179.] 

Argued  January  17,  1916.     Decided  March 
13,  1916. 

APPKAli  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which,  on  a  second  appeal, 
affirmed  a  decree  of  the  District  Court  for 
the  Southern  District  of  Ohio,  setting  aside 
in  favor  of  a  trustee  in  bankruptcy  a  con- 
veyance made  by  the  bankrupt.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below  on  first  appeal,  126 
C.  C.  A.  254,  209  Fed.  328;  on  second  appeal, 
129  C.  C.  A.  604,  213  Fed.  1021. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Morison  R.  Waite  and  JohB 
Randolph  Schindel  for  appellant. 

Messrs.  E.  R.  Donohue,  David  Davit, 
and  W.  G.  Durrell  for  appellees.  ^ 

*  Mr.  Justice  Hughes  delivered  the  opin- " 
ion  of  the  court: 

This  suit  was  brought  by  a  trustee  in 
banlcruptcy  to  set  aside  a  transfer  made 
by  the  bankrupt  of  certain  real  estate. 
Upon  appeal  from  a  decree  in  favor  of  the 
trustee,  it  was  held  by  the  circuit  court  of 
appeals  that  the  case  had  been  tried,  and 
the  decree  was  based,  upon  the  theory  of 
preference  voidable  under  the  bankruptcy 
act,  and  for  the  purpose  of  appropriate 
amendment  to  conform  the  bill  to  the  proof, 
the  decree  was  reversed  and  the  cause  was 
remanded.  126  C.  C.  A.  254,  209  Fed.  328. 
The  amendment  was  made  accordingly,  and 


^=9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  decree  was  re-entered  and  affirmed.    129 
C.  C.  A.  664,  213  Fed.  1021. 

The  petition  in  involuntary  bankruptcy 
was  filed  on  January  3,  1911,  and  the 
adjudication  was  had  on  January  24,  1911. 
The  following  facts  appear  from  the  find- 
ings: On  August  6,  1910,  John  E.  Hum- 
phreys (the  bankrupt)  executed  and  deliv- 
ered to  Walter  J.  Carey  (the  appellant) 
the  deed  in  question.  It  was  left  for  record 
on  November  15,  1910,  with  the  recording 
officer  of  the  proper  county,  and  was  re- 
corded. Humphreys  was  insolvent  at  the 
time  of  the  execution  of  the  deed,  and  Carey 
at  that  time  had  reasonable  cause  to  believe 
that  such  transfer  to  him,  if  made,  would 
effect  a  preference,  being  given  in  payment 
of  an  antecedent  debt.  On  December  31, 
1910,  Carey  conveyed  the  property  to  inno- 
cent purchasers,  this  deed  being  left  for 
record  on  January  3,  1911.  It  was  held 
that  the  latter  conveyance  placed  the  prop- 

^  erty  itself  beyond  the  reach  of  the  court; 

S  and  judgment  was  given  in  favor  of  the 

*  trustee  and  against  Carey  for  the*value  of 
the  property  as  found  by  a  jury,  with  pro- 
vision for  the  payment  by  the  trustee  to 
the  wife  of  the  bankrupt  of  the  estimated 
value  of  her  inchoate  right  of  dower. 

We  are  not  concerned  with  the  provisions 
of  the  Ohio  statute  relating  to  preferences 
(General  Code,  §§  11,104,  11,105),— a  stat- 
ute which  provides  a  different  test  of  lia- 
bility from  that  of  §  60 1  of  the  Federal 
act  pursuant  to  which  the  recovery  was 
had.  (126  C.  C.  A.  254,  209  Fed.  pp.  331, 
332.)  The  sole  question  presented  for  the 
consideration  of  this  court  is  whether  the 
deed  executed  by  the  bankrupt  was  one 
which  was  "required"  to  be  recorded  within 
QQ  the  meaning  of  this  section.  If  it  was  not, 
5  there  could  be  no  recovery  of  the  property 

•  under  §  60,  as  the  deed  was  ^executed  and 
delivered    more   than    four   months   before 


the  petition  in  bankruptcy  was  filed.  If 
the  deed  was  required  to  be  recorded  in  the 
sense  of  the  statute,  it  is  dear  that  the 
trustee  was  entitled  to  recover,  as  the  re- 
cording was  within  the  four  months'  period 
and  the  other  conditions  of  recovery  were 
satisfied. 

The  provision  for  the  recording  of  the 
deed  is  found  in  §  8543  of  the  General  Coda 
of  Ohio,  which  follows  the  requirement  for 
the  recording  of  mortgages  and  powers  of 
attorney.    The  section  reads: 

"Section  8543.  All  other  deeds  and  in- 
struments of  writing  for  the  conveyance  or 
encumbrance  of  lands,  tenements,  or  here- 
ditaments executed  agreeably  to  the  provi- 
sions of  this  chapter,  shall  be  recorded  in 
the  office  of  the  recorder  of  the  county  in 
which  the  premises  are  situated,  and  until 
so  recorded  or  filed  for  record,  they  shall 
be  deemed  fraudulent,  so  far  as  relates  to 
a  subsequent  bona  fide  purchaser  having, 
at  the  time  of  purchase,  no  knowledge  of 
the  existence  of  such  former  deed  or  instru- 
ment." 

Referring  to  this  section,  the  supreme 
court  of  Ohio  said  in  Dow  v.  Union  Nat. 
Bank,  87  Ohio  St.  173,  181,  100  N.  E.  328: 
"This  provision  of  the  statute  must  be  ac- 
cepted as  exclusively  defining  the  conse- 
quences which  follow  a  failure  to  file  a 
deed  for  record,  and  there  being  mere  neg- 
lect, unaccompanied  by  any  fraudulent  con- 
duct or  representation  on  the  part  of  the 
grantee,  no  right  can  accrue  to  anyone 
other  than  such  bona  fide  purchaser."  Ac- 
cordingly, it  was  held  that  the  mere  fail- 
ure to  record  a  deed  did  not  render  it 
invalid  as  to  creditors  of  the  grantor  al- 
though they  became  such  x>n  the  faith  of 
his  representation  that  he  was  still  the 
owner  of  the  property  conveyed.  This  de- 
cision applied  the  ruling  in  Wright  v. 
Franklin  Bank,  59  Ohio  St  80,  92,  93,  51 


1  The  applicable  provisions  of  §  60  are  as 
follows: 

"Sec.  60.  Preferred  Creditors— a.  A  per- 
son shall  be  deemed  to  have  given  a  prefer- 
ence if,  being  insolvent,  he  has,  within  four 
months  before  the  filing  of  the  petition,  or 
after  the  filing  of  the  petition  and  before 
the  adjudication,  procured  or  suffered  a 
judgment  to  be  entered  against  himself  in 
favor  of  any  person,  or  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  judgment  or  transfer 
will  be  to  enable  any  one  of  his  creditors 
to  obtain  a  ereater  percentage  of  his  debt 
than  any  other  of  such  creditors  of  the 
same  class.  Where  the  preference  consists 
in  a  transfer,  such  period  of  four  months 
shall  not  expire  until  four  months  after  the 
date  of  the  recording  or  registering  of  the 
transfer,  if  by  law  such  recording  or  regis- 
tering is  required.  [32  Stat,  at  U  799,  800, 
chap.  487,  ^  13,  Comp.  Stat.  1913,  §  9644.] 


"b.  If  a  bankrupt  shall  have  procured  or 
suffered  a  judgment  to  be  entered  against 
him  in  favor  of  any  person  or  have  made  a 
transfer  of  any  of  his  property,  and  if,  at 
the  time  of  the  transfer,  or  of  the  entry  of 
the  judgment,  or  of  the  recording  or  regis- 
tering of  the  transfer  if  by  law  recording 
or  registering  thereof  is  required,  and  b^ing 
within  four  months  before  the  filing  of  the 
petition  in  bankruptcy  or  after  the  filing 
thereof  and  before  the  adjudication,  the 
bankrupt  be  insolvent  and  the  judgment  ov 
transfer  then  operate  as  a  preference,  and 
the  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall 
then  have  reasonable  cause  to  believe  that 
the  enforcement  of  such  judgment  or  trans- 
fer would  effect  a  preference,  it  shall  be 
voidable  by  the  trustee  and  he  may  recover 
the  property  or  its  value  from  such  person." 
[36  Stat,  at  L.  842,  chap.  412,  %  11,  Comp. 
Stat.  1913,  §  9644.] 
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N.  E.  876,  where  it  waa  said:  "Lands  held 
^  by  a  properly  executed  but  unrecorded  deed 
«9  are  also  free  from  the  debts  of  the  grantor, 
•  whether  attempted*  to  be  reached  in  an  as- 
signment for  the  benefit  of  creditors  made 
by  him,  or  upon  an  attachment,  judgment, 
or  execution  against  him.  The  title  under 
such  a  deed  is  good  as  against  everything 
except  a  subsequent  bona  fide  purchaser 
without  notice.  •  .  •  Mortgages  so  exe- 
cuted, whether  on  an  estate  in  real  prop- 
erty or  on  only  an  interest  therein,  take 
effect  from  the  time  of  the  delivery  to  the 
recorder,  and  deeds  so  executed,  conveying 
the  estate  or  only  an  interest  therein,  that 
is,  an  equity,  take  effect  from  delivery,  ex- 
cept as  against  subsequent  bona  fide  pur- 
chasers without  notice,  and  as  against  such 
the  deed  must  be  also  recorded."  In  the 
present  case,  the  court  of  appeals  was  satis- 
fied that  in  equity  the  instrument  (which 
was  absolute  in  form)  should  be  treated  as 
a  mortgage,  but  the  court  did  not  think 
this  to  be  important  because  of  the  holding 
of  the  Ohio  court  that  an  instrument  in  this 
form,  "unlike  a  legal  mortgage,  operates 
upon  delivery  to  transfer  title  and  so  is  re- 
quired to  be  recorded  as  a  deed."  126  C. 
C.  A.  260,  261,  209  Fed.  pp.  334,  336; 
Kemper  v.  Campbell,  44  Ohio  St.  210,  218, 
6  N.  £.  666;  Wright  v.  Franklin  Bank,  69 
Ohio  St.  p.  95,  61  N.  E.  876;  Cole  v.  Mer- 
chants Nat.  Bank,  15  Ohio  C.  C.  (N.  S.) 
315,  347. 

Under  these  decisions,  then,  we  assume 
that  there  was  no  requirement  that  this  con- 
veyance should  be  recorded  in  order  to  give 
it  validity  as  against  any  creditor  of  the 
bankrupt,  whether  a  general  creditor,  or 
a  lien  creditor,  or  a  judgment  creditor  with 
execution  returned  unsatisfied;  that  is,  as 
against  any  class  of  persons  represented  by 
the  trustee  or  with  whose  "rights,  remedies, 
and  powers"  he  was  to  be  deemed  to  be 
vested.  Bankruptcy  act,  §  47a.  This  fact, 
the  appellant  contends,  makes  recovery  im- 
possible under  §  60;  while  the  appellees  in- 
sist that  the  provision  in  the  interest  of 
subsequent  bona  fide  purchasers  constitutes 
a  requirement  of  recording  which  entitles 
tt  a  trustee  to  recover  for  the  benefit  of  cred- 
$  itors.  With  respect  to  the  construction  of 
•  the*dause  in  question,  there  has  been  diver- 
sity of  opinion  in  the  circuit  courts  of 
appeals.  In  the  sixth,  seventh,  and  eighth 
circuits,  the  view  has  been  taken  that  the 
word  "required"  refers  "to  the  character 
of  the  instrument  giving  the  preference" 
without  regard  to  the  persons  in  whose 
favor  the  requirement  is  imposed;  that  is, 
if  the  transfer  is  required  to  be  recorded 
as  to  anyone,  the  trustee  may  recover  if  it 
has  not  been  recorded  more  than  four 
months  before  the  filing  of  the  petition  in 


bankruptcy.  See  Loeser  v.  Savings  Deposit 
Bank  &  T.  Co.  (C.  C.  A.  Sixth)  18  L.RJ^. 
(N.S.)  1233,  78  C.  C.  A.  697,  148  Fed.  976, 
979  (followed  by  the  decision  in  the  pres- 
ent case) ;  Re  Beckhaus  (C.  C.  A.  Seventh) 
100  C.  C.  A.  661,  177  Fed.  141  (see  Re 
Sturtevant  [C.  C.  A.  Seventh]  110  C.  C.  A. 
68,  188  Fed.  196) ;  First  Nat.  Bank  v.  Con- 
nett  (C.  C.  A.  Eighth)  6  L.R.A.(N.S.)  148, 
73  C.  C.  A.  219,  142  Fed.  33,  36;  Mattley 
V.  Giesler  (C.  0.  A.  Eighth)  110  C.  C.  A. 
90,  187  Fed.  070,  971.  A  different  conclu- 
sion has  been  reached  in  the  second,  fifth,, 
and  ninth  circuits.  See  Re  Boyd  (C.  C.  A. 
Second)  130  C.  C.  A.  288,  213  Fed.  774; 
Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug  Co* 
(C.  C.  A.  Fifth)  69  C.  C.  A.  240,  136  Fed. 
396;  Re  Mcintosh  (C.  C.  A.  Ninth)  80  C. 
C.  A.  260,  150  Fed.  546;  also  Re  Hunt  (D. 
C.  N.  Y.)   139  Fed.  283. 

In  its  original  form,  §  60  made  no  refer- 
ence to  record.  30  Stat,  at  L.  562,  chap. 
541,  Comp.  Stat.  1913,  §  9644.  The  four 
months  ran  from  the  time  of  the  giving  of 
the  preference,  and  if  this  period  had 
elapsed  when  the  bankruptcy  proceeding 
was  instituted,  there  could  be  no  recovery 
under  §  60,  whether  the  transfer  had,  or 
had  not,  been  recorded.  See  Humphrey  v» 
Tatman,  198  U.  S.  91,  49  L.  ed.  956,  25  Sup. 
Ct.  Rep.  667;  Rogers  v.  Page,  72  C.  C.  A. 
164,  140  Fed.  696,  609.  But  a  different  rule 
was  established  for  computing  the  time 
within  which  a  petition  in  bankruptcy 
might  be  filed.  In  §  3b,  it  was  provided 
that  the  four  months'  period  should  not 
expire  "until  four  months  after  ( 1 )  the  date 
of  the  recording  or  registering  of  the  trans- 
fer ..  .  when  the  act  consists  in  hav- 
ing made  a  transfer  ...  for  the  pur-^ 
pose  of  giving  a  preference  •  .  .  if  by^ 
^w  such  recording  or  registering  is  re-* 
quired  or  permitted,  or,  if  it  is  not,  from 
the  date  when  the  beneficiary  takes  notori- 
ous, exclusive,  or  continuous  possession  of 
the  property  unless  the  petitioning  creditors 
have  received  actual  notice  of  such  trans- 
fer." 30  Stat,  at  L.  646,  547,  chap.  541, 
Comp.  Stat.  1913,  §  9587.  This  distinction 
between  the  test  of  the  right  to  institute 
bankruptcy  proceedings  and  the  test  of  the 
right  to  recover  from  one  who  had  received 
a  transfer  alleged  to  be  a  preference  lay  in 
the  terms  of  the  act  and  could  not  rightly 
be  ignored.  It  was  urged  that  the  result 
was  to  encourage  secret  preferential  trans- 
actions; but  the  wisdom  of  the  prescribed 
condition  of  recovery  from  the  preferred 
creditor,  and  the  advisability  of  conforming 
the  provision  of  §  60  to  that  of  §  3b  was  a 
matter  for  legislative,  not  judicial,  consid- 
eration. To  secure  this  conformity,  an 
amendment  to  §  60  was  proposed  in  Con- 
gress in  the  year  1903.    As  passed  by  the 
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House  of  Representatives,  it  added  to  §  60a 
the  following  clause:  "Where  the  prefer- 
ence consists  in  a  transfer,  such  period  of 
four  months  shall  not  espire  until  four 
months  after  the  date  of  the  recording  or 
registering  of  the  transfer,  if  by  law  such 
recording  or  registering  is  required  or  per- 
mitted, or  if  not,  from  the  date  when  the 
beneficiary  takes  notorious,  exclusive,  or 
continuous  possession  of  the  property  trans- 
ferred." Cong.  Rec.  67th  Cong.  1st  Sess. 
vol.  35,  pt.  7,  pp.  6038,  6943.  The  Senate 
struck  from  this  proposed  amendment  all 
that  follows  the  words,  "if  by  law  such  re- 
cording or  registering  is  required,"  and  as 
thus  limited  the  amendment  was  adopted  by 
Congress.  Cong.  Rec.  57th  Cong.  2d  Sess. 
vol.  36,  pt.  1,  p.  1036;  act  of  Feb.  6,  1903, 
chap.  487,  32  Stat,  at  L.  797,  799,  800, 
Comp.  Stat.  1913,  §  9644;  Re  Hunt,  139 
Fed.  p.  286.  There  is  no  basis  for  the  as- 
sumption that  the  words  which  the  House 
of  Representatives  had  desired  to  add  were 
ultimately  deemed  to  be  surplusage,  for 
these  words  had  an  obviously  distinct  sig- 
^  nilicance  and  they  had  been  included  in 
9  S  3b,  which  in  this  respect  remained  un- 
*  changed.  *We  cannot  but  regard  the  action 
of  Congress  as  a  deliberate  refusal  to  con- 
form the  requirements  of  §  60  to  those  of 
§  3b,  and  we  are  not  at  liberty  to  supply 
by  construction  what  Congress  has  clearly 
shown  its  intention  to  omit.  It  should  also 
be  observed  that  §  60  was  again  under  con- 
sideration by  Congress  in  the  year  1910, 
and  it  was  again  amended  [36  Stat,  at  L. 
842,  chap.  412,  §  11,  Comp.  Stat.  1913, 
§  9644];  but  the  last  sentence  of  §  60a,  as 
inserted  in  1903,  was  left  unaltered.  And 
the  same  conditional  clause — "if  by  law  re- 
cording or  registering  thereof  is  required"— 
was  used  in  the  amended  subdivision  b 
(ante,  p.  387,  note) .  Whatever  argument  is 
made  for  an  extension  of  the  clause,  in  or- 
der more  completely  to  conform  it  to  the 
language  of  §  3b,  we  must  disregard  as  ad- 
dressed to  a  matter  solely  of  legislative 
policy. 

As  Congress  did  not  undertake  in  §  60 
to  hit  all  preferential  transfers  (otherwise 
valid)  merely  because  they  were  not  dis- 
closed, either  by  record  or  possession,  more 
than  four  months  before  the  bankruptcy 
proceeding,  the  inquiry  is  simply  as  to  the 
nature  of  the  requirement  of  recording  to 
which  Congress  referred.  The  character  of 
the  transfer  itself,  both  with  respect  to 
what  should  constitute  a  transfer  and  its 
preferential  effect,  had  been  carefully  de- 
fined. It  is  plain  that  the  words  are  not 
limited   to    cases   where   recording    is    re- 


quired for  the  purpose  of  giving  validity  to 
the  transaction  as  between  the  partiee.  For 
that  purpose,  no  amendment  of  the  original 
act  was  needed,  as  in  such  a  case  there  could 
be  no  giving  of  a  preference  without  record- 
ing. But  in  dealing  with  a  transfer,  as 
defined,  which,  though  valid  as  between  the 
parties,  was  one  which  was  "required"  to 
be  recorded,  the  reference  was  necessarily  to 
a  requirement  in  the  interest  of  others  who 
were  in  the  contemplation  of  Congress  in 
enacting  the  provision.  The  natural,  and, 
we  think,  the  intended,  meaning,  was  to  em- 
brace those  cases  in  which  recording  was 
necessary  in  order  to  make  the  transfer 
valid  as  against  those  concerned  in  the  dis-eo 
tribution  of  •the  insolvent  estate;  that  is,** 
as  against  creditors,  including  those  whose 
position  the  trustee  was  entitled  to  take. 
This  gives  effect  to  the  amendment  and  in- 
terprets it  in  consonance  with  the  spirit 
and  purpose  of  the  bankruptcy  act.  See 
Senate  Report,  No.  691,  Sixty-first  Cong. 
2d  Sess.,  p.  8.  In  the  present  case,  there 
was  no  requirement  of  recording  in  favor  of 
creditors,  either  general  creditors  or  lien 
creditors.  The  requirement  of  the  applica- 
ble law  was  solely  in  favor  of  subsequent 
bona  fide  purchasers  without  notice.  These 
subsequent  purchasers  are  entirely  outside 
of  the  purview  of  the  bankruptcy  act.  The 
proceeding  in  bankruptcy  is  not,  in  any 
sense,  in  their  interest,  and  the  trustee  does 
not  represent  them.  We  can  find  no  ground 
for  the  conclusion  that  the  clause  "if  by 
law  recording  or  registering  thereof  is  re- 
quired" had  any  reference  to  requirements 
in  the  interest  of  persons  of  this  descrip- 
tion. The  limitation  of  the  provision  to 
those  transfers  which  are  "required"  to  be 
recorded  under  the  applicable  law  is  not  to 
be  taken  to  be  an  artificial  one  by  which 
the  rights  of  creditors  are  made  to  depend 
upon  the  presence  or  absence  of  local  restric- 
tions adopted,  alio  intuitu,  in  the  interest 
of  others.  Rather,  as  we  have  said,  we 
deem  the  reference  to  be  to  requirements  of 
registry  or  record  which  have  been  estab- 
lished for  the  protection  of  creditors, — the 
personB  interested  in  the  bankrupt  estate, 
and  in  whose  behalf,  or  in  whose  place,  the 
trustee  is  entitled  to  act.  And  where,  as 
in  this  case,  there  is  no  such  requirement, 
and  the  transfer  was  made  more  than  four 
months  before  the  filing  of  the  petition  in 
bankruptcy,  there  can  be  no  recovery  under 
§  60. 

In  this  view,  the  decree  must  be  reversed 
and  the  cause  remanded  for  further  proceed- 
ings in  conformity  with  thlB  opinion. 

It  is  so  ordered. 
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PECOS  &  NORTHERN  TEXAS  RAILWAY 
COMPANY,  Plflf.  in  Err^ 

V. 

HRS.  M.  A.  ROSENBLOOM,  for  Herself  and 
in  Behalf  of  Milton  Rosenbloom  et  al. 

Hastes  and  Sebvant  ^=»284(1>- Action 
FOB  lNJTJBiE»— Question  fob  Jubt— Em- 

PLOTICENT  IN   INTEBSTATB  OOMMEBOE. 

Evidence  that  a  railway  ticket  clerk, 
when  killed  in  the  switching  yard  by  a 
moving  car,  was,  in  pursuance  of  his  duty, 
taking  the  numbers  of  the  cars  in  a  freight 
train  which  were,  with  one  exception,  mov- 
ing in  interstate  commerce,  is  sufficient  to 
take  to  the  jury  the  question  whether  or 
not  he  was  then  engaged  in  interstate  com- 
merce. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  f  1000 ;    Dec.  Dig.  ^=S9284(1).] 

[No.  613.] 

Submitted  February  24,   1916.     Decided 
March  13,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Court  of 
Civil  Appeals  of  that  state,  affirming  a 
judgment  of  the  District  Court  of  Potter 
County  in  favor  of  plaintiff  in  an  action  for 
death.  Reversed  and  remanded  for  further 
proceedings. 

See  same  case  below  in  court  of  civil  ap- 
peals, —  Tex.  Civ.  App.  — ,  141  S.  W.  175; 
in  supreme  court,  —  Tex.  — ,  173  S.  W.  216, 
on  rehearing  177  8.  W.  952. 

Messrs.  J.  W.  Terry,  Gardiner  Lath- 
rop,  A.  H.  Culwell,  Alexander  Brltton, 
and  Evans  Browne  for  plaintiff  in  error. 

Messrs.  James  D.  Williamson,  J.  A. 
Stanford,  and  H.  H.  Cooper  for  defendants 
in  error. 

Memorandum  opinion  by  Mr.  Justice  Mc- 
Reynolds,  by  direction  of  the  court: 
In  November,  1909,  M.  A.  Rosenbloom  was 

f  instantly  killed  by  a  ballast  car  being 
pushed  by  an  engine  along  track  No.  5  in 
•  the  railway  company's  switch  yard  at^Am- 
arillo,  Texas.  Proceeding  in  behalf  of  her- 
self, as  next  friend  for  her  two  minor  chil- 
dren, and  for  the  use  and  benefit  of  his 
parents,  the  deceased's  widow  instituted  this 
suit  for  damages  in  the  district  court.  Pot- 
ter county,  Texas.  The  jury  returned  a 
verdict  for  $7,000 — apportioned  $2,000  re- 
spectively to  the  the  widow  and  each  child, 
and  $500  to  each  parent;  judgment  thereon 
was  sustained  by  the  court  of  civil  appeals 
(141  S.  W.  175)  and  by  the  state  supreme 
court,  —  Tex.  — ,  173  S.  W.  216. 

Among  other  things  the  amended  petition 
allies:  That  Rosenbloom  was  employed  by 
the  railway  as  ticket  clerk  and  required  to 
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be  in  and  at  the  switch  yard  in  order  to  take 
and  preserve  a  record  of  numbers  on  outgo- 
ing cars  and  to  seal  those  which  needed  it. 
That  when  the  accident  occurred  a  long 
freight  train  was  leaving  the  yard  on  its 
regular  run  along  switch  track  No.  4;  as 
required  by  his  duties,  Rosenbloom  was 
walking  between  tracks  4  and  5,  and  near 
the  train,  observing  and  noting  car  num- 
bers; while  so  engaged  and  exercising  due 
care  a  ballast  car,  negligently  pushed  along 
track  No.  5,  struck  him  with  great  violence 
and  caused  his  death. 

It  conclusively  appears  from  the  evidence 
that  the  freight  train  on  track  4  consisted 
of  thirty  odd  cars  moving,  with  one  excep- 
tion, in  interstate  commerce.  The  petition 
declares  that,  in  pursuance  of  his  duty,  de- 
ceased was  taking  the  numbers  of  these 
cars;  there  was  some  direct  evidence  to  the 
same  effect;  and  certainly  enough  had  been 
shown  to  support  a  finding  that  when  killed 
he  was  engaged  in  interstate  commerce.  The 
trial  court  refused  the  following  instruc- 
tion: 

"If  M.  A.  Rosenbloom,  at  the  time  of  his 
death,  was  engaged  in  examining  seals  and 
making  record  of  seals  on  cars  being  trans- 
ported interstate  over  the  line  of  defendant 
and  other  lines  of  connecting  carriers,  and^ 
if  such  work  was  a  necessary  part  and  cus-^ 
tomary  work,*  reasonably  carried  on  by  de-» 
fend  ant  as  a  part  of  its  business,  transport- 
ing freight  interstate  over  its  line,  or  if  he 
had  then  just  completed  such  inspection  of 
said  train  and  had  not  yet  completed  his 
record  and  placed  it  in  the  place  where 
usually  kept,  then  you  will  return  a  verdict 
for  the  defendant  on  its  special  plea  that 
plaintiff  has  no  right  to  maintain  this  suit 
in  the  capacity  in  which  she  sues." 

Upon  a  clearly  erroneous  assumption  that 
there  was  nothing  on  which  to  base  such  re- 
quest, the  supreme  court  approved  its  re- 
fusal. The  record  discloses  no  proper  reason 
for  thus  denying  plaintiff  in  error  a  right 
claimed  under  the  Federal  employers'  lia- 
bility act.  If  when  struck  deceased  was  em- 
ployed in  interstate  commerce,  the  right  of 
recovery  depended  upon  that  act;  and  it 
only  permits  suit  by  a  personal  representa- 
tive for  the  benefit  of  surviving  widow  or 
husband  and  children  if  there  be  such. 
(Chap.  149,  35  Stat,  at  L.  65,  Comp.  Stat 
1913,  §  8657;  chap.  143,  36  Stat,  at  L.  291, 
Comp.  Stat.  1913,  §  8662 ) .  It  is  unnecessary 
to  take  up  other  points  presented  by  coun- 
sel; the  purpose  and  effect  of  the  Federal 
legislation  has  been  much  discussed  in  our 
recent  opinions.  Pedersen  v.  Delaware,  L. 
&  W.  R.  Co.  229  U.  S.  146,  67  L.  ed.  1126, 33 
Sup.  Ct.  Rep.  648,  Ann.  Cas.  1914C,  163,  3 
N.  C  C.  A.  779;  St.  Louis,  S.  F.  &  T.  R.  Co. 
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T.  Seale,  229  U.  S.  156,  67  L.  ed.  1129,  33 
Sup.  Ct.  Rep.  651,  Ann.  Gas.  19140,  156; 
North  Garolina  R.  Go.  v.  Zachary,  232  U.  S. 
248,  58  L.  ed.  591,  34  Sup.  Gt.  Rep.  305, 
Ann.  Gaa.  1914G,  159,  9  N.  G.  G.  A.  109; 
Illinois  G.  R.  Go.  v.  Behrens,  233  U.  S.  473, 
58  L.  ed.  1051,  34  Sup.  Gt.  Rep.  646,  Ann. 
Gas.  1914G,  163;  Seaboard  Air  Line  R.  Go. 
T.  Horton,  233  U.  S.  492,  58  L.  ed.  1062, 
L.R.A.1915G,  1,  34  Sup.  Gt.  Rep.  635,  Ann. 
Gas.  1915B,  475,  8  N.  G.  G.  A.  834;  New 
York  G.  &  H.  R.  R.  Go.  v.  Garr,  238  U.  S. 
260,  59  L.  ed.  1298,  35  Sup.  Gt.  Rep.  780, 
9  N.  G.  G.  A.  1 ;  Pennsylvania  Go.  ▼.  Donat, 
239  U.  S.  50,  GO  L.  ed.  — ,  86  Sup.  Ct.  Rep. 
4 ;  Southern  R.  Co.  ▼.  Uoyd,  239  U.  S.  496, 
60  L.  ed.  — ,  36  Sup.  Ct.  Rep.  210 ;  Shanks 
V.  Delaware,  L.  &  W.  R.  Co.  239  U.  S.  556, 
60  L.  ed.  — ,  36  Sup.  Ct  Rep.  188. 

The  judgment  below  is  reversed  and  the 
cause  remanded  to  the  Supreme  Court  of 
Texas  for  further  proceedings  not  inconsist- 
•nt  with  this  opinion.    Reversed. 


(UO  U.  8.  427) 

JOHN  E.  EATON,  Trustee  in  Bankruptcy 

«xf  the  Estate  of  Fannie  Leighton  Luke, 

Plff.  in  Err., 

T. 

BOSTON  SAPE  DEPOSIT  ft  TRUST  COM- 
PANY,  Trustee  under  the  Will  of  John 
W.  Leifffaton,  Deceased,  and  Fannie  Leigh- 
ton  Luke. 

Bankbttptct   «=»143(10)— Asseto-Spkwd- 

THBIVT  TrTJBT, 

The  equitable  life  interest  of  the  bene- 
ficiary in  a  trust  created  by  a  bequest  of 
a  fund  to  a  trustee  to  pay  the  entire  net 
income  thereof  to  the  beneficiary  for  life 
''free  from  the  interference  or  control  of  her 
creditors"  did  not  pass  to  her  trustee  in 
bankruptcy,  under  the  bankrupt  act  of  July 
1,  1898  (30  Stat,  at  L.  566,  chap.  541, 
Gomp.  Stat  1913,  §  9654),  §  70a  (5),  vest- 
ing in  the  trustee  all  property  that  the 
bsjDkrupt  "could  by  any  means  have  trans- 
ferred," where  the  local  law  treats  such  re- 
strictions against  interference  or  control  by 
creditors  as  limiting  the  character  of  the 
equitable  property,  and  inherent  in  it. 

[Bd.  Note.— For  other  cases,  see  Bankruptoy. 
Cent.  Dig.  8  224;    Dec.  Dig.  «s»liS(10).] 

[No.  466.] 

Submitted  February  28,   1910.     Decided 
March  13,  1916. 

IN  ERROR  to  the  Supreme  Judicial  Gourt 
of  the  State  of  Massachusetts  to  review 
a  judgment  which,  on  a  petition  by  a  testa^ 
mentary  trustee  for  instructions,  adjudged 
that  the  equitable  life  interest  of  the  cestui 
que  trust  did  not  pass  to  her  trustee  in 
bankruptcy.     Affirmed. 


See  same  case  below,  220  Mass.  484,  108 
N.  E.  64. 

The  facts  are  stated  in  the  opinion. 

Mr.  Gilbert  £.  Kemp  for  plaintiff  in 
error. 

Messrs.  Raymond  H.  Oveson,  Alexander 
Kendall,  and  Matthew  Hale  for  defendants 
in  error. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  for  instructions,  brought  by 
the  Trust  Gompany,  the  principal  defend- « 
ant  in  error,  to  ascertain  whether  a  fund  be-  ^ 
queathed  to  it  in  trust  for  Mrs.  Luka^co-* 
defendant  in  error,  passed  to  her  trustee  in 
bankruptcy.  The  bequest  was  of  $75,000, 
'*The  whole  of  the  net  income  thereof  to  be 
paid  my  adopted  daughter,  Fannie  Leighton 
Luke,  wife  of  Otis  H.  Luke,  of  said  Brook- 
line,  during  her  life  quarterly  in  each  and 
every  year  together  with  such  portion  of  the 
principal  of  said  trust  fund  as  shall  make 
the  amount  to  be  paid  her  at  least  three 
thousand  dollars  a  year  during  her  life,  said 
income  to  be  free  from  the  interference  or 
control  of  her  creditors."  It  is  established 
law  in  Massachusetts  that  such  trusts  are 
valid  and  effective  against  creditors  (Broad- 
way Nat.  Bank  v.  Adams,  133  Mass.  170, 
43  Am.  Rep.  504),  and,  subject  to  what  we 
are  about  to  say,  against  assignees  in  in- 
solvency or  trustees  in  bankruptcy  (Billings 
v.  Marsh,  153  Mass.  311,  10  L.R.A.  764,  25 
Am.  St  Rep.  635,  26  N.  E.  1000;  Munroe 
y.  Dewey,  176  Mass.  184,  79  Am.  St  Rep. 
304,  57  N.  E.  340).  The  trustee  in  bank- 
ruptcy seeks  to  avoid  the  effect  of  these  de- 
cisions on  the  ground  that  Mrs.  Luke's 
equitable  life  interest  was  held  by  the  su- 
preme court  of  the  state  to  be  assignable, 
and  that  therefore  it  passed  under  §  70  a 
(5)  of  the  bankruptcy  act,  vesting  in  the 
trustee  all  property  that  the  bankrupt 
"could  by  any  means  have  transferred."  [30 
Stat,  at  L.  566,  chap.  541,  Gomp.  Stat.  1913, 
§  9654.]  The  supreme  judicial  court,  how- 
ever, held  that  the  above-cited  cases  gov- 
erned, and  that  the  property  did  not  pass. 
220  Mass.  484,  L.R.A.  — ,  — ,  108  N.  E.  64. 

If  it  be  true  without  qualification  that  the 
bankrupt  could  have  assigned  her  interest 
and  by  so  doing  could  have  freed  from  the 
trust  both  the  fund  and  any  proceeds  re- 
ceived by  her,  the  argument  would  be  very 
strong  that  the  statute  intended  the  fund 
to  pass.  There  would  be  an  analogy  at  least 
with  the  provision  giving  the  trustee  all 
powers  that  the  bankrupt  might  have  exer- 
cised for  her  own  benefit,  §  70  a  (3),  and 
there  would  be  difliculty  in  admitting  that  a 
person  could  have  property  over  which  he 
could  exercise  all  the  powers  of  ownership 
except  to  make  it  liable  for  his  debts.    The 
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•  ooneliuloii  that  tiM^fnnd  was  AttignabU  was 
based  on  two  eases,  and  we  presnme  was 
meant  to  go  no  farther  than  their  authority 
required.  The  first  of  these  umplj  held 
that  an  executor  was  not  liable  on  his  bond 
for  paying  over  an  annuity  to  an  assignee 
as  it  fell  due,  when  the  assignor  to  whom  it 
was  bequeathed  free  from  creditors  had  not 
attempted  to  aroid  his  act.  Ames  ▼.  Clarke, 
106  Mass.  573.  The  other  case  does  not  go 
beyond  a  dictum  that  carries  the  principle 
no  farther.  Huntress  ▼.  Allen,  195  Mass. 
226,  122  Am.  St  Rep.  243,  80  N.  £.  049. 
It  is  true  that  where  the  restriction  has  been 
enforced  there  generally  has  been  a  clause 
against  anticipation,  but  the  present  deci- 
sion in  following  them  holds  the  restricting 
clause  paramount,  and  therefore  we  feel 
warranted  in  assuming  that  the  power  of 
alienation  will  not  be  pressed  to  a  point  in- 
consistent with  the  dominant  intent  of  the 
wilL  Whether,  if  that  power  were  absolute, 
the  restriction  still  should  be  upheld,  as  in 
ease  of  a  statutory  exemption  that  leaves 
the  bankrupt  free  to  eouT^  his  rights^  it 
is  mnsesssaiy  to  deddsw 
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The  law  of  Massachusetts  treats  such  ro- 
strictions  as  limiting  the  character  of  the 
equitable  property  and  inherent  in  it.  Dunn 
T.  Dobson,  198  Mass.  142, 146,  84  N.  E.  327; 
Lathrop  t.  Merrill,  207  Mass.  6,  9,  92  N.  E. 
1019.  Whatever  may  have  been  the  criti- 
cisms upon  the  policy  and  soundness  of  the 
doctrine,  and  whatever  may  be  the  power 
of  this  court  to  weigh  the  reasoning  upon 
which  it  has  been  established  by  the  Massa- 
chusetts cases  (Page  v.  Edmunds,  187  U.  S. 
596,  602,  47  L.  ed.  318,  321,  23  Sup.  Ct.  Rep. 
200),  it  has  been  established  too  long  and  is 
too  nearly  sanctioned  by  the  decisions  of 
this  court  to  be  overthrown  here  (Nichols  v. 
Eaton,  91  U.  S.  716,  23  L.  ed.  254;  Shelton 
V.  King,  229  U.  S.  90,  99,  57  L.  ed.  1088, 
1089,  33  Sup.  Gt  Rep.  686).  The  policy  of 
the  bankruptcy  act  is  to  respect  state  ex- 
emptions, and  until  the  Massachusetts  de- 
cisions shall  have  gone  farther  than  they 
yet  have  we  are  not  prepared  to  say  that 
the  present  bequest  is  not  protected  by  tha 
Massachusetts  rule. 

Pecrss  affirmed. 
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<240  U.  8.  467) 

B.  B.  JOHNSON,  H.  B.  Johnson,  and  Fir«t 

Xational  Bank  Building  Company,  Plffs. 

in  Err., 

V. 

F.  E.  RIDDLE. 


JOHNSON  T.  BIDDLE. 


Argued  January  12,  1916. 
20,  1916. 
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Decided  Mardi 


Public  Lands  ^=9106(1)  —  Concluszvs- 
nsss  OF  Decisions  of  Land  Depabt- 

UXNT. 

1.  The  findings  of  the  Indian  inspector 
mssigned  to  the  Indian  Territory  respecting 
matters  of  fact  in  a  contest  over  the  pref 
erential  right  to  purchase  a  Chickasaw 
town-site  lot,  aflirmed  on  appeal  by  the 
Secretary  of  the  Interior,  are  binding  upon 
the  courts,  in  the  absence  of  gross  mistake 
or  fraud. 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Gent.  DlK.  88  IM.  301 ;    Dec.  Dls.  «s»106(l).] 

Public  Lands  ^=»39(3)  —  Town  Sites  — 
Pbefesential  Right  to  Pubchase  — 
Rights  of  Ogcupanct. 

2.  Any  existing  rights  of  occupancy  of 
a  Chickasha  town-site  lot,  except  such  as 
eoincided  with  the  ownership  of  permanent 
improvements  thereon,  terminated  upon  the 
taking  effect  of  the  provisions  of  the  Atoka 
Agreement  of  April  23,  1807,  embraced  in 
the  Curtis  act  of  June  28,  1808  (30  Stat, 
at  Jj.  496,  chap.  617),  §  20,  conferring  a 
preferential  rignt  of  purchase  upon  owners 
of  such  improvements  on  Choctaw  and 
Chickasaw  town-site  lots — or,  at  least,  when 
Its  town-site  provisions  were  put  in  opera- 
tion at  Chickasha. 

[Bd.  Note.— For  other  cases,  see  Public  lAods, 
Cent.  Dig.  8  86;   Deo.  Dig.  «s»39(3).] 

Landlord  and  Tenant  «=s»63(6)— Estop- 
pel bt  Tenant— Landlobd's  Title. 
8.  A  tenant  is  not  estopped   to  show 

that  his  landlord's  title  has  expired  or  has 

been  terminated  by  operation  of  law. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 

Tenant,  Cent.  Dig.  8  176:    Dec.  Dig.  «s»63(6).] 

PuBLio  Lands  «=»39(3)— Charginq  Pat- 
entee AS  Trustee  for  Equitable  Own- 

BB. 

4.  A  title  acquired  by  the  exercise  of 
the  preferential  right  of  purchase  conferred 
by  tne  Atoka  Agreement  of  April  23,  1807, 
embraced  in  the  Curtis  act  of  June  28, 1898 
(30  Stat,  at  L.  496,  chap.  517),  %  29,  upon 

tiie  owners  of  permanent  improvements 
upon  Choctaw  and  Chickasaw  town-site  loti^ 
will  not  be  impressed  with  a  trust  in  favor 
of  the  lessor  of  such  lots  or  those  claiming 
under  him  because  the  purchaser's  owner- 1/^^ 
ship  of  the  improvements  was  derived  from  ^^^ 
the  lessee's  transferee,  who,  by  withholding 
possession  from  the  lessor,  after  refusing  to 
pay  the  rent,  deprived  the  latter  of  any  op- 
portunity to  enter  and  erect  improvements 
himself,  both  lessor  and  lessee  being  tres- 
passers in  disregard  of  Indian  rights. 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  8  86 ;    Dec.  Dig.  «=:»3d(3).l 
Forcible  Entry  and  Detainer  ^s»6(2)  — 

Judgment— Res  Judicata— Title. 

5.  The  legal  or  equitable  title  to  the 
soil  was  not  involved  in  an  action  of  unlaw* 
ful  detainer  which  concerned  only  the  right 
of  possession  as  between  landlord  and  ten- 
ant. 

[Bd.  Note.— For  other  cases,  see  Forcible  Entry 
and  Detainer,  Cent.  Dig.  8  31 ;    Dec.  Dig.  ^=:>6i2).] 

[No.  ICl.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judg- 
ment which  aflirmed  a  judgment  of  tlie  Dis- 
trict Court  of  Carter  County,  in  that  State, 
in  favor  of  plaintiff  in  a  suit  over  the  title 
to  a  Chickasaw  town-site  lot    Affirmed. 

See  same  case  below,  41  Okla.  769,  130 
Pac.  1143. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  B.  Ames  and  Alger  Melton 
for  plaintiffs  in  error. 

Messrs.  Joseph  W.  Bailey,  C.  B.  Stuart, 
A.  C.  Cruce,  and  W.  A.  Ledbetter  for  de- 
fendant in  error. 


s 


Mr.  Justice  Pitney  delivered  the  opin-  • 
ion  of  the  court: 

This  was  an  action  of  ejectment,  com- 
menced before  the  admission  of  Oklahoma  as 
a  state,  in  the  United  States  court  for  the 
southern  district  of  the  Indian  Territory, 
and  brought  to  a  conclusion  in  the  state 
courts.  There  have  been  many  changes  of 
interest  pendente  lite,  and  corresponding 
changes  of  parties.  The  original  plaintiffs 
were  Riddle,  now  defendant  in  error,  and 
one  Cook,  whose  interest  Riddle  has  since 
acquired.  The  interests  of  the  original  de- 
fendants have  been  acquired  l^  plaintiffs  in 
error  through  mesne  conveyances  that  will 
be  stated  below.  The  subject  of  the  action 
is  a  town  lot  in  the  town  of  Chickasha,  In 
the  Chickasaw  district  of  the  Choctaw  Na- 
tion, to  which  plaintiff  claimed  title  by  pur- 
chase under  the  town-site  provisions  of  the 
Atoka  Agreement  with  the  Choctaw  and 
Chickasaw  tribes,  found  in  the  act  of  Con- 
gress known  as  the  Curtis  act  (June  28, 
1898,  chap.  517,  30  Stat,  at  L.  495,  605, 
608),  followed  by  a  patent  executed,  after 
the  commencement  of  the  action,  in  aeoord- 
ance  with  the  supplemental  agreement  with 
the  same  tribes  (act  of  July  1,  1902,  chap.o 
1362,  §  51,  32  Stat,  at  I^  641,  653),  and$ 
up  in  a  supplemental  complaint.  The  * 
defendants  admitted  the  legal  title  to  be  in 
Riddle,  but  by  cross  complaint  sought  to 
have  him  declared  a  trustee  for  their  bene- 
fit and  decreed  to  convey  the  title  to  them. 
A  judgment  refusing  to  declare  such  a  trust, 
and  awarding  the  lot  to  Riddle,  was  affirmed 
by  the  supreme  court  of  Oklahoma  (41  Okla. 
759,  130  Pac.  1143),  and  the  case  is  brought 
here,  under  §  237,  Judicial  Code  [36  Stat, 
at  L.  1150,  chap.  231,  Comp.  Stat.  1913,  § 
1214],  upon  the  ground  that  the  decision 
was  against  rights  set  up  by  plaintiffs  in 
error  under  the  provisions  of  the  Agree- 
ment. 

The  facts  are  as  follows:     Some  years 
prior  to  the  making  of  the  Agreement,  one 
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Fiizpatrick,  a  white  man  not  entitled  to 
dtizenship  in  any  Indian  tribe,  made  a 
lease  of  the  lot  in  controversy,  then  vacant 
and  unimproved,  to  one  Bamhart,  who  went 
into  possession  and  erected  a  substantial 
house  and  other  improvements,  which  were 
to  belong  to  him,  subject  to  the  payment  of 
a  ground  rent  to  Fitzpatrick.  There  is  noth- 
ing to  show  what  right  Fitzpatrick  claimed, 
or  that  in  fact  he  had  any  right  to  seize 
upon  vacant  tribal  lands  and  contract  con- 
cerning them  as  he  did.  In  the  year  1897, 
Bamhart  sold  the  improvements  and  trans- 
ferred the  possession  of  the  lot  to  one  Ellis, 
who  entered  into  possession  and  made  furth- 
er improvements.  About  April  1,  1898,  El- 
lis refused  to  pay  rent,  and  on  July  7,  in 
the  same  year,  Fitzpatrick  brought  a  suit 
for  unlawful  detainer  against  him  in  the 
United  States  court,  alleging,  in  an  amend- 
ed complaint  filed  in  February,  1899,  that 
he  desired  possession  for  the  purpose  of  be- 
ing able  to  place  upon  the  lot  such  improve- 
ments as  would  protect  his  right  to  the 
land  under  the  provisions  of  the  Agreement. 
Fitzpatrick  prevailed  in  the  United  States 
oourt,  and,  on  appeal,  in  the  court  of  ap- 
peals for  the  Indian  Territory  (Ellis  v. 
Fitzpatrick,  8  Ind.  Terr.  656,  64  S.  W.  567), 
and  also  in  the  circuit  court  of  appeals  for 
^  the  eighth  circuit,  whose  decision  was  ren- 
^  dered  October  27,  1902  (55  C.  C.  A.  260,  118 
•  Fed.  430).  *  Meanwhile  Elis  retained  pos- 
session by  means  of  a  supersedeas  bond. 

In  February,  1902,  the  town-site  commis- 
sion for  the  Chickasaw  Nation,  organized 
pursuant  to  the  provisions  of  the  Atoka 
Agreement,  visited  Chickasha  for  the  pur- 
pose of  appraising  town  lots  and  awarding 
them  to  persons  having  the  preferential 
right  to  purchase  under  the  terms  of  the 
A^eement.  Ellis  having  conveyed  his  rights 
to  Riddle  and  Cook,  the  lot  was  scheduled 
to  them,  and  on  June  12,  1902,  they  were 
notified  that  they  had  the  right  to  purchase 
it.  A  week  later  they  availed  themselves  of 
this  right  by  paying  to  the  United  States 
Indian  agent  the  proper  percentage  of  the 
appraised  value  to  make  up  the  full  pur- 
chase price  of  the  lot,  and  took  from  him 
a  proper  receipt. 

Pending  the  unlawful  detainer  suit,  Fitz- 
patrick conveyed  whatever  interest  he  had 
in  the  lot  to  a  Mrs.  Cross,  and  she  conveyed 
an  undivided  half  interest  to  one  Bourland. 
In  January,  1903,  after  the  decision  of  the 
circuit  court  of  appeals,  Bourland  and  Cross 
obtained  possession  of  the  lot  with  the  im- 
provements, and  in  the  following  month  the 
present  action  of  ejectment  was  commenced 
by  Riddle  and  Cook  against  Fitzpatrick  and 
the  persons  in  possession.  Thereafter  Bour- 
land and  Gross  conveyed  their  interest  to 
E.  B.  and  H.  B.  Johnson,  the  present  plain- 


tiffs in  error,  and  they  were  substituted  as 
defendants.  Riddle  bought  the  interest  of 
Cook,  and  thus  became  the  sole  plaintiff. 
Pending  the  action,  a  contest  was  instituted, 
either  by  Bourland  and  Cross  or  by  the 
Johnsons,  against  Riddle  and  Cook,  eoncern- 
ing  the  award  and  scheduling  of  the  lot  to 
the  latter.  The  town-site  commission  hav- 
ing been  abolished  by  the  Secretary  of  the 
Interior  pursuant  to  act  of  March  3,  1905, 
chap.  1479,  33  Stat,  at  L.  1048,  1059,  the 
contest  was  heard  before  the  United  States 
Indian  inspector  assigned  to  the  Indian  p 
Territory,  upon  whom  this  duty  was  im-^ 
posed  by  regulations*approved  by  the  Secr^  * 
tary.  Rep.  Ind.  Inspec.  1905,  pp.  5,  22,  23 ; 
House  Doc.  No.  5,  59th  Cong.  1st  Sess.  voL 
19,  pp.  705,  722,  723.  The  inspector  made 
full  findings  of  fact,  and  in  an  elaborate 
opinion  decided  in  favor  of  contestees.  Upon 
appeal  this  decision  was  affirmed  by  the 
Commissioner  of  Indian  Affairs,  and  upon 
appeal  to  the  Secretary  of  the  Interior  it 
was  again  affirmed.  These  decisions  pro- 
ceeded upon  findings  to  the  effect  that,  at  the 
time  of  the  ratification  of  the  Atoka  Agree- 
ment and  at  the  time  the  town  site  of 
Chickasha  was  laid  out  by  the  town-sits 
commission,  and  when  the  plats  prepared  by 
the  commission  were  finally  approved  by  the 
Secretary  of  the  Interior,  Ellis  was  the 
owner  of  permanent^  substantial,  and  valu- 
able  improvements,  other  than  fences,  til- 
lage, and  temporary  houses,  on  said  lot; 
that  none  of  these  improvements  was  in  any 
way  in  issue  in  the  unhiwful  detainer  suit» 
and  Ellis's  ownership  of  them  was  not  de- 
nied or  disputed,  but,  on  the  contrary,  was 
admitted  by  ^tzpatrick  in  his  pleadings, 
and  they  were  in  no  way  adjudicated  upon 
in  that  suit;  that  Riddle  and  Cook  after- 
wards purchased  the  improvements  from 
Ellis,  and  having  received  notice  from  the 
towns! te  commission,  as  already  mentioned, 
of  their  right  to  purchase  the  lot  under  the 
provisions  of  the  Atoka  Agreement,  they 
forwarded  to  the  United  States  Indian  agent 
the  proper  percentage  of  the  appraisement 
to  make  up  the  full  purchase  price  of  ths 
lot,  and  received  his  receipt  for  the  same. 
After  the  final  determination  of  the  contest 
before  the  Department  of  the  Interior,  a 
patent  was  issued  to  Riddle  and  his  associ- 
ate, dated  in  May,  1907. 

The  Atoka  Agreement  between  the  United 
States  and  the  Choctaw  and  Chickasaw 
tribes,  negotiated  April  23,  1897,  amended 
by  §  29  of  the  Curtis  act  (June  28,  1898» 
chap.  517,  30  Stat,  at  L.  495,  505),  and 
thereby  submitted  for  ratification  by  tha 
members  of  the  tribes,  was  ratified  by  a^ 
majority  of  votes  at  a  special  election  held  ^ 
on  August  24,*1898,  the  result  of  which  was 
ascertained  and  proclaimed  on  August  30th 
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by  a  board  of  oommissionerB  for  that  pur- 
pose, designated  by  the  act,  and  the  agree- 
ment thus  became  effective.  (See  6th  Ann. 
Rep.  Dawes  Comm.,  September  1,  1899, 
House  Doc  No.  5,  66th  Cong.  Ist  Sees.  vol. 
19,  p.  9;  Homer's  Const,  and  Laws  of 
Chickasaw  Nation,  1899,  p.  420.)  It  con- 
tains provisions  respecting  town  sites  (30 
Stat,  at  L.  608,  chap.  617),  of  which  the 
pertinent  portions  are  set  forth  in  the 
^margin.  1 

$  Regulatory  provisions,  embodied  in  an 
*  act  of  May  3V1900  (chap.  698,  31  Stat,  at 
L.  221,  237,  238),  were  assented  to  by  the 
Choctaws  and  Chickasaws  in  the  supple- 
mental agreement  (act  of  July  1,  1902, 
chap.  1362,  32  Stat,  at  L.  641,  662),  and 
other  regulations  were  thereby  added.  Au- 
thority to  appraise  town  lots,  improved  or 
unimproved,  to  ascertain  the  ownership  and 
Talue  of  the  improvements,  and  to  dispose 
of  the  lots  in  conformity  to  the  provisions 
of  the  Agreement,  was  thereby  conferred 
upon  the  town-site  commission,  subject  to 
the  supervision  of  the  Secretary  of  the  In- 
terior. (See  Ross  v.  Stewart,  227  U.  8. 
630,  634,  67  L.  ed.  626,  628,  33  Sup.  Ct. 
Rep.  345.)  Their  unfinished  duties  were 
devolved  upon  the  Secretary  by  the  act  of 
1906,  under  whose  authority  the  Indian 
inspector  acted,  as  already  shown.  The 
supreme  court  of  Oklahoma  therefore  was 
correct  in  holding  that  the  findings  of  the 
inspector  respecting  matters  of  fact,  af- 
firmed on  final  appeal  by  the  Secretary,  were 
binding  upon  the  courts,  in  the  absence  of 
gross  mistake  or  fraud  (neither  of  which  is 
here  present),  and  that  the  judicial  inquiry 
is  limited  to  determining  whether  there  was 
clear  error  of  law  that  resulted  in  award- 
ing the  preferential  right  of  purchase,  and 
ultimately  issuing  the  patent,  to  the  wrong 


party.  Johnson  T.  Towsley,  13  WalL  72,  86, 
20  L.  ed.  485,  487;  Shepley  ▼.  Cowan,  91  U. 
S.  330,  340,  23  L.  ed.  424,  427;  Marquez  t. 
Frisbie,  101  U.  S.  473,  476,  25  L.  ed.  800, 
801;  Gonzales  v.  French,  164  U.  S.  338,  342» 
41  L.  ed.  468,  459,  17  Sup.  Ct.  Rep.  102; 
Ross  V.  Day,  232  U.  S.  110,  116,  68  L.  ed. 
528,  529,  34  Sup.  Ct.  Rep.  233. 

Since  the  findings  are  to  the  effect  that 
the  improvements  upon  the  lot  were  owned 
by  Ellis,  and  by  defendant  in  error  through 
a  purchase  from  him,  the  contentions  of  the. 
plaintiffs  in  error  are  reduced  to  these: 
that  the  decision  of  the  Indian  inspector, 
approved  by  the  Secretary  of  the  Interior, 
to  the  effect  that  the  Atoka  Agreement 
terminated  the  relation  of  landlord  and 
tenant,  was  based  upon  an  erroneous  con- 
struction of  the  Agreement,  and  ignored 
the  equities  of  the  landlord  as  against 
the  tenant;  that  under  a  correct  con- 
struction of  the  provision  permitting  the  is 
owner  of  the  improvements  to  buy  a  town^^ 
lot* at  a  fraction  of  the  appraised  value,  a* 
tenant  who  wrongfully  withheld  possession 
of  such  a  lot  from  his  landlord,  thereby 
preventing  him  from  erecting  improvements 
thereon,  could  not  acquire  title  to  the  lot 
as  against  the  landlord;  and  that  a  tenant 
who,  under  the  provisions  of  the  Agreement, 
but  in  violation  of  the  rights  of  his  landlord, 
has  acquired  a  deed  for  such  a  lot,  holds  the 
title  as  trustee  for  the  landlord. 

The  Atoka  Agreement  of  course  is  to  be 
read  in  the  light  of  the  conditions  out  of 
which  it  arose.  The  Choctaw  Indians  ac- 
quired the  territory  in  question  under  a 
treaty  with  the  United  States  made  at 
Dancing  Rabbit  Creek  in  the  year  1830  (7 
Stat,  at  L.  333).  In  accordance  with  the 
provisions  of  the  treaty,  and  pursuant  to 
authority  conferred  by  act  of  May  28,  1830 


l"Town  Sites.  It  is  further  agreed  that 
there  shall  be  appointed  a  commission  for 
each  of  the  two  nations.  •  .  .  Each  of 
said  commissions  shall  lay  out  town  sites, 
to  be  restricted  as  far  as  possible  to  their 
present  limits,  where  towns  are  now  located 
in  the  nation  for  which  said  commission  is 
appointed.  .  .  •  When  said  towns  are  so 
laid  out,  each  lot  on  which  permanent,  sub- 
stantial and  valuable  improvements,  other 
than  fences,  tillage,  and  temporarv  houses, 
have  been  made,  shall  be  valued  by  the 
commission  provided  for  the  nation  in  which 
the  town  is  located  at  the  price  a  fee-simple 
title  to  the  same  would  bring  in  the  market 
at  ^e  time  the  valuation  is  made,  but  not 
to  include  in  such  value  the  improvements 
thereon.  The  owner  of  the  improvements  on 
each  lot  shall  have  the  right  to  buy  one 
residence  and  one  business  lot  at  fifty  per 
centum  of  the  appraised  value  of  such  im- 
proved property,  and  the  remainder  of  such 
improv^  property  at  sixty-two  and  one  half 
per  centum  of  the  said  market  value  within 


sixty  days  from  date  of  notice  served  on 
him  that  such  lot  is  for  sale,  and  if  he  pur- 
chases the  same  he  shall,  within  ten  oays 
from  his  purchase,  pay  into  the  treasury 
of  the  United  States  one  fourth  of  the  pur- 
chase price,  and  the  balance  in  three  equal 
annual  instalments,  and  when  the  entire 
sum  is  paid  shall  be  entitled  to  a  patent  for 
the  same.  ...  If  such  owner  of  the 
improvements  on  any  lot  fails  within  sixty 
days  to  purchase  and  make  the  first  pay- 
ment on  same,  such  lot,  with  the  improve- 
ments thereon,  shall  be  sold  at  public 
auction  to  the  highest  bidder,  under  tiie  di- 
rection of  the  aforesaid  commission,  and  ti^e 
purchaser  at  such  sale  shall  pav  to  the  own- 
er of  the  improvements  the  price  for  which 
said  lot  shall  be  sold,  less  sixty-two  and 
one  half  per  cent  of  said  appraised  value 
of  the  lot  and  shall  pay  the  sixtv-two  and 
one  half  per  cent  of  said  appraised  value 
into  the  United  States  Treasury.  .  .  . 
All  lots  not  so  appraised  shall  be  sold  from 
time  to  time  at  public  auction.    •    •    •** 
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(cfaap.  148,  §  3,  4  Stat,  at  L.  412),  a  patent 
was  issued  by  the  President  of  the  United 
States,  March  23,  1842,  granting  the  land 
to  the  Choctaw  Nation,  "in  fee  simple  to 
them  and  their  descendants,  to  inure  to 
them,  while  they  shall  exist  as  a  nation  and 
live  on  it,  liable  to  no  transfer  or  aliena- 
tion, except  to  the  United  States,  or  with 
their  consent."  (Durant's  Const.  &  Laws  of 
Choctaw  Nation,  1894,  p.  31.)  In  1837  the 
Choctaws  entered  into  a  treaty  with  the 
Chickasaws,  by  which  the  latter  were  privil- 
edged  to  form  a  district  within  the  limits 
of  the  Choctaw  country,  "to  be  held  on  the 
same  terms  that  the  Choctaws  now  hold  it, 
except  the  right  of  disposing  of  it,  which 
is  held  in  common  with  the  Choctaws  and 
Chickasaws."  This  received  the  approval 
of  the  President  and  Senate  of  the  United 
States.  11  Stat,  at  L.  673,  675.  In  the 
year  1865  a  new  treaty  was  made  between 
the  United  States  and  these  tribes  (11  Stat. 
at  L.  611),  by  which  the  boundaries  of  their 
country  were  defined  and  the  United  States 
guaranteed  the  lands  embraced  within  the 
specified  limits  "to  the  members  of  the 
9  Choctaw  and  Chickasaw  tribes,  their  heirs 
§aad  successors,  to  be  held  in  common;  so 
*  that^tach  and  every  member  of  either  tribe 
shall  have  an  equal,  undivided  interest  in 
the  whole;  Provided,  however,  no  part 
thereof  shall  ever  be  sold  without  the  con- 
sent of  both  tribes;  and  that  said  land 
shall  revert  to  the  United  States  if  said 
Indians  and  their  heirs  become  extinct,  or 
abandon  the  same."  The  westerly  part  of 
the  country  was  established  as  a  district 
for  the  Chickasaws,  the  easterly  part  for 
the  Choctaws.  After  the  Civil  War,  and 
in  the  year  1866,  a  new  treaty  was  made,  by 
the  11th  article  of  which  it  was  recited  that 
the  land  described  in  the  treaty  of  1865  "is 
now  held  by  the  members  of  said  nations  in 
common,  under  the  provisions  of  the  said 
treaty."  14  Stat,  at  L.  769,  774.  A  plan 
for  a  survey,  division,  and  allotment  of  the 
land  Was  proposed  by  the  same  article,  but 
this  came  to  naught  because  of  the  non- 
aaseht  of  the  Choctaw  people.  Woodward 
V.  DeGraffenried,  238  U.  S.  284,  294,  69  L. 
ed.  1310,  1318,  36  Sup.  Ct.  Rep.  764.  Thus 
matters  remained  until,  in  the  course  of 
time,  the  influx  of  white  people  into  this 
and  other  parts  of  the  Indian  Territory 
created  a  new  situation  of  great  complexity, 
calling  for  a  readjustment  of  the  afTairs  of 
the  Five  Civilized  Tribes.  In  1893  the 
Dawes  Commission  was  appointed,  under 
authority  of  an  act  of  Congress  (chap.  209, 
§  16,  27  Stat,  at  L.  645),  to  enter  into 
negotiations  with  those  tribes  for  the  pur- 
pose of  extinguishing  the  tribal  titles  to 
lands.  The  annual  repptts  of  the  Commis- 
sion, a  reference  list  Of  Vbicli  is  printed  in 


238  U.  S.  29G,  give  a  complete  and  instruc- 
tive account  of  its  labors.  The  first  of  these 
reports,  dated  November  20,  1894,  shows 
that  among  the  original  propositions  sub- 
mitted to  the  several  tribes  as  a  basis  of 
negotiations  it  was  suggested  that  town 
sites  should  be  the  subject  of  special  agree- 
ments, such  as  would  secure  to  the  Indians 
and  to  investors  "a  just  protection  and  ad- 
justment of  their  respective  rights."  In 
explanation  it  was  stated:  "There  are 
towns  in  the  Territory  ranging  in  popula-i* 
tion  from  a  few  people  to  6,000  inhabitants.^ 
Nearly  all  of*  them  are  noncitizens.  .  .  .* 
Many  large  and  valuable  stone,  brick,  and 
wooden  buildings  have  been  erected  by  non- 
citizens  of  these  towns,  and  the  lots  on 
which  they  stand  are  worth  many  thousands 
of  dollars.  These  town  sites  are  not  sus- 
ceptible of  division  among  the  Indians,  and 
the  only  practicable  method  of  adjusting  the 
equities  between  the  tribes  who  own  the 
sites  and  those  who  constructed  the  build- 
ings is  to  appraise  the  lots  without  the  im- 
provements and  the  improvements  without 
the  lots  and  allow  the  owners  of  the  im- 
provements to  purchase  the  lots  at  the  ap- 
praised value,  or  to  sell  lot  and  improve- 
ments, and  divide  the  money  according  to 
the  appraisement."  House  Ex.  Doc.  pt.  6» 
63d  Cong.  3d  Sess.  vol.  14,  pp.  Ixii.,  Ixv. 

The  first  agreement  to  be  negotiated  by 
the  Commission  was  with  the  Choctaws  un- 
der date  December  18,  1896,  but  the  Chicka- 
saws refused  to  concur  in  this,  and  another 
was  negotiated  at  Atoka,  April  23,  1897» 
with  both  tribes.  In  its  original  form  it  is 
appended  to  the  Fourth  Report  of  the  Com- 
mission, dated  October  11,  1897  (House  Doe. 
No.  6,  65th  Cong.  2d  Sess.  vol.  12,  pp.  cxvii., 
cxxii.).  It  provided  that  a  town-site  com- 
mission should  be  appointed  for  each  of  the 
two  nations;  that  each  existing  town  site 
should  be  laid  out  and  platted,  and  that 
"each  lot  on  which  permanent,  substantial, 
and  valuable  improvements,  other  than 
fences,  tillage,  and  temporary  houses,  have 
been  made,  shall  be  valued  by  the  Commis- 
sion ...  at  the  price  a  fee-simple  title 
to  the  same  would  bring  in  the  market  at 
the  time  the  valuation  is  made,  but  not  to 
include  in  such  value  the  improvements 
tUf^reon.  The  owner  of  the  improvements 
on  each  lot  sliall  have  the  right  to  buy  the 
same  at  62^  per  cent  of  the  said  market 
value,  within  sixty  days  from  date  of  notice 
served  on  him  that  such  lot  ic  'or  sale."  It 
further  provided  that  if  the  owner  of  the 
improvements  should  fail  to  purchase,  theq^ 
lot  with  improvements  should  be  sold  at^ 
auction,  the^purchaser  to  pay  the  price  to* 
the  owner  of  the  improvements,  less  62} 
per  cent  of  the  appraised  value  of  the 
lot,  Vhidh  was  to  be  paid  into  the  Unit- 
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«d  States  Treasury  for  the  benefit  of  the 
Indians.  This  agreement,  with  some  amend- 
ments, was  ratified  by  Congress  in  §  29 
of  the  Curtis  act,  and  afterwards  rati- 
fied by  the  voters  of  the  two  tribes,  as 
already  mentioned.  The  provision  as  to 
purchase  of  town  lots  was  amended  only 
by  giving  to  the  owner  of  the  improve- 
ments the  right  to  buy  one  residence  and 
one  business  lot  at  50  per  centum  and  the 
remainder  of  such  improved  property  at  62^ 
per  centum,  of  the  appraised  market  value. 
The  same  act  contained,  in  its  15th  sec- 
tion (30  Stat,  at  L.  600,  chap.  617)  a  pro- 
vision for  the  appointment  of  a  town-site 
•commission  for  each  of  the  Chickasaw,  Choc- 
taw, Creek,  and  Cherokee  tribes;  allowing 
"the  owner  of  the  improvements  upon  any 
town  lot,  other  than  fencing,  tillage,  or  tem- 
porary buildings,"  to  deposit  in  the  United 
Btates  Treasury  one  half  of  the  appraised 
value  of  the  lot,  excluding  improvementa, 
«8  a  tender  to  the  tribe  of  the  purchase  mon- 
ey for  the  lot;  and  permitting  improved  lots 
to  be  sold  at  auction  if  the  owner  of  the 
improvements  thereon  failed  to  deposit  the 
purchase-money  within  a  limited  time,  in 
which  case  the  purchaser  at  auction  might, 
by  appropriate  proceedings  in  the  United 
States  court,  require  the  owner  of  the  im- 
provements to  either  accept  their  appraised 
Talue  or  remove  the  improvements  from  the 
lot.  The  same  section  provided  for  the  sale 
of  unimproved  lots,  the  purchase-money  to 
be  deposited  with  like  effect  as  in  the  case 
of  improved  lots;  and  authorized  the  tribes 
to  make  deeds  to  the  purchasers  conveying 
the  title  to  such  town  lots,  whereupon  the 
purchase-money  was  to  become  the  property 
o  of  the  tribe.  These  provisions  would  ap- 
^  pear  to  have  been  superseded,  as  to  the 
•  Choctaw  and  Chickasaw  tribes,  by  their«»c- 
ceptance  of  the  Atoka  Agreement,  and  are 
mentioned  only  to  show  that  in  S  15,  as  in 
the  Agreement,  it  was  the  owner  of  the  im- 
provements, and  he  alone,  who  was  recog- 
nized as  entitled  to  be  considered  in  the 
sale  of  the  town  lots. 

It  is  not  necessary  to  say  that  the  Agree- 
ment, when  thus  ratified  by  Congress  and 
by  the  tribes,  became  the  law  of  the  land, 
and  superseded  all  customs,  if  such  there 
were,  that  liad  sanctioned  the  making  of 
leases  to  noncitizens.  By  its  terms  towns, 
so  far  as  they  had  been  established  within 
the  domain  of  the  tribes,  werft  recognized, 
and  provision  was  made  for  platting  them, 
and  for  selling  the  lots,  both  improved  and 
unimproved,  the  proceeds  to  become  the 
property  of  the  tribes.  It  was  recognized 
that  the  money  expended  by  white  men  in 
constructing  the  buildinjjs  and  other  perma- 
nent improvements  had  increased  the  value 
not  only  of  the  improved  lots,  but  of  all 
lands  within  the  town;  and  hence  a  prefer- 


ential right  of  purchase  was  conferred  upou 
"the  owner  of  the  improvements  on  each  lot." 
But  there  is  nothing  in  the  history  of  the 
matter,  any  more  than  in  the  language 
employed,  to  give  the  least  countenance  to 
the  suggestion  that  prior  rights  of  occu- 
pancy were  intended  to  be  recognized  in 
this  Agreement.  Ownership  of  improve- 
ments actually  upon  the  soil  was  adopted 
as  the  sole  foundation  of  the  newly  con- 
ferred right  to  acquire  title  to  the  soil  it- 
self. And  these  improvements  must  be 
"permanent,  substantial,  and  valuable  im- 
provements, other  than  fences,  tillage,  and 
temporary  houses."  The  exclusion  of  these 
latter,  indicative  merely  of  occupancy,  is 
highly  significant. 

The  provisions  of  the  Agreement  respect- 
ing the  sale  of  town  lots  could  not  be  car^ 
ried  into  effect  without  terminating  exist- 
ing rights  of  occupancy,  if  such  there  were, 
saving  as  these  coincided  with  the  owner- 
ship of  permanent  improvements.  Hence, 
if  Fitzpatrick  had  any  right  to  the  soil,  it 
came  to  an  end  either  when  the  Agreements 
took  effect  in  August,  1898,  or,  at  latest,  $ 
when  its  town-site* provisions  were  put  in* 
operation  at  Chiekasha.  It  is  insisted  that 
Ellis,  as  tenant,  was  estopped  to  deny  his 
landlord's  title,  and  that  Riddle  is  in  no  bet- 
ter case.  Blight  v.  Rochester,  7  Wheat. 
536,  547,  5  L.  ed.  516,  519.  But  a  tenant  is 
not  estopped  to  show  that  his  landlord's 
title  has  expired  or  has  been  terminated  by 
operation  of  law.  England  ex  dem.  Sybum 
V.  Slade,  4  T.  R.  682;  Blake  v.  Foster,  8 
T.  R,  487,  5  Revised  Rep.  419;  Neave  t. 
Moss,  1  Ring.  360,  8  J.  B.  Moore,  389,  2 
L.  J.  C.  P.  25;  Hopcroft  v.  Keys,  9  Bing. 
613,  2  Moore  &  S.  760 ;  Doe  ex  dem.  Higgin- 
botham  v.  Barton,  11  Ad.  ft  £1.  307;  Den 
ex  dem.  Howell  v.  Ashmore,  22  N.  J.  L. 
261,  265;  Shields  v.  Lozear,  34  N.  J.  L. 
496,  500,  3  Am.  Rep.  256;  Hilboum  v.  Fogg, 
99  Mass.  11 ;  Lamson  v.  Clarkson,  113  Mass. 
348,  18  Am.  Rep.  498. 

The  argument  that  Ellis,  by  withholding 
possession  of  the  lot  from  Fitzpatrick,  pre- 
vented him  from  erecting  improvements 
such  as  would  have  satisfied  the  require- 
ments of  the  Atoka  Agreement  so  as  to  con- 
fer upon  Fitzpatrick  the  preferential  right 
to  purchase  the  lot,  and  hence  that  Ellis 
and  those  claiming  under  him  are  estopped 
to  purchase  the  land  for  themselves,  and 
must  be  held  to  have  acquired  it  in  trust 
for  Fitzpatrick  and  those  claiming  under 
him,  cannot  prevail.  The  facts  do  not  show 
that  Ellis's  refusal  to  pay  rent,  and  his  re- 
sistance to  the  forcible  entry  and  detainer 
suit,  were  other  than  bona  fide.  Nor  does 
it  appear  that  Fitzpatrick,  even  before  the 
Atoka  Agreement,  had  any  right  of  posses- 
sion of  the  land  as  against  the  Indians.    So 
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far  as  the  facts  appear,  he  had  no  rights  at 
ally  except  as  against  the  tenant,  and 
against  him  only  because  of  the  estoppeL 
In  order  to  show  that  the  tenant,  by  with- 
holding possession,  deprived  the  landlord 
of  the  opportunity  of  exercising  a  valuable 
right,  it  must  be  made  to  appear  that,  with 
the  tenant  out  of  the  way,  l^e  right  would 
have  existed.  But,  if  Ellis  had  given  up 
possession,  Fitzpatrick  would  have  had  no 
more  right  than  any  other  white  man  to 
^  enter  and  erect  improvements, — ^that  is  to 
^  say,  none  at  all.  At  most,  he  would  have 
•  had  a  mere  opportunity,  without  right|*and 
the  deprivation  of  this  cannot  furnish  a 
foundation  for  impressing  a  trust  upon  the 
title  afterwards  acquired  by  Ellis's  grantee 
by  direct  purchase  from  the  owners  of  the 
paramount  title.  Even  were  it  made  to  ap- 
pear that  there  was  error  in  adjudging  the 
title  to  the  patentee,  this  would  not  raise 
a  trust  in  favor  of  the  contestant  unless  he 
eould  show  that  by  the  law,  properly  ad- 
ministered, the  title  ought  to  have  been 
awarded  to  him.  Bohall  v.  Dilhi,  114  U. 
S.  47,  61,  29  L.  ed.  61,  63,  6  Sup.  Ct.  Rep. 
782;  Sparks  t.  Pierce,  116  U.  S.  408,  413, 
29  L.  ed.  428,  429,  6  Sup.  Ct.  Rep.  102. 

What,  then,  was  the  nature  of  Fitzpat- 
rick's  equity?  Under  the  facts  found,  both 
he  and  Ellis  were  trespassers  upon  the  lands 
of  the  Indians,  in  disregard  of  rights  se- 
cured to  the  latter  by  treaty  with  the  Unit- 
ed States,  and  in  violation  of  §  2118,  Rev. 
Stati  Hie  lease  created  a  mere  estoppel  be- 
tween trespassers.  The  rights,  if  they  may 
be  called  rights,  of  lessor  and  lessee  alike, 
were  terminated  by  the  force  of  the  Agree- 
ment. Individual  ownership  of  the  land  orig- 
inated with  that  instrument,  and  can  be 
only  such  as  by  its  terms  was  created.  It 
was  competent  for  Congress,  or  for  the 
Indian  tribes,  with  the  concurrence  of  Con* 
gross,  to  deal  as  they  deemed  proper  with 
the  practical  situation  resulting  from  the 
building  of  towns  by  white  men  within  their 
borders.  They  chose  to  confer  a  preferen- 
tial right  of  purchase,  at  a  discount  from 
the  appraised  value,  not  upon  the  "occu- 
pant," or  "possessor,"  or  "landlord,"  or 
"tenant,"  but  upon  "the  owner  of  the  im- 
provements" other  than  those  of  a  tempo- 
rary nature.  This  did  not  cut  off  any  per- 
tinent equity,  but  it  rendered  all  equities 
impertinent  except  such  as  related  to  the 
ownership  of  the  improvements. 

The  Atoka  Agreement,  while  accepting 
existing  improvements  of  a  substantial  na- 
tuit)  as  part  consideration  for  the  purchase 
of  town  lots,  contained  no  recognition  of 
legitimacy  in  the  previous  occupation  of  the 
soil  by  white  men,  nor  any  official  ratifica- 
tion of  their  intrusion  upon  the  Indian 
lands.  It  laid  aside,  as  immaterial,  the 
^Cornp.  St.  1913,  8  4loa. 
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question* whether  improvements  had  been* 
constructed  with  or  without  rightful  pos- 
session of  the  land.  In  this  respect  it 
differed  from  the  Original  Creek  Agreement 
of  March  8,  1900  (act  of  March  1,  1901, 
chap.  676,  31  Stat,  at  L.  861,  866),  the  pro- 
posed Cherokee  agreement  of  April  9,  1900 
(act  of  March  1,  1901,  chap.  676,  31  Stat 
at  L.  848,  863),  which  failed  of  ratification 
by  the  tribe  (8th  Ann.  Rep.  Dawes  Comm. 
Oct.  1,  1901;  House  Doc.  No.  6,  67th  Cong. 
1st  Sess.  voL  24,  p.  11),  and  the  Cherokee 
agreement  of  July  1,  1902  (chap.  1376,  32 
Stat,  at  L.  716,  723),  which  was  ratified 
by  the  tribe  (10th  Ann.  Rep.  Dawes  CSomm. 
Sept.  30,  1903;  House  Doo.  No.  5,  68th 
Cong.  2d  Sees.  vol.  20,  p.  116). 

If  Fitzpatrick  had  had  any  equitable  right 
or  interest  in  the  improvements  upon  the  lot 
in  controversy,  a  very  different  question 
would  be  presented.     But  he  had  none. 

We  are  referred  to  two  decisions  of  the 
United  States  court  of  appeals  for  the  In- 
dian Territory  that  are  said  to  uphold  the 
legal  validity  of  grants  of  leasehold  inter- 
ests in  lands  in  the  Choctaw  and  Chickasaw 
country  prior  to  the  Atoka  Agreement 
Kelly  V.  Johnson  (1897)  1  Ind.  Terr.  184, 
189,  39  S.  W.  352,  354;  G.  W.  Walker  Trad- 
ing Co.  V.  Grady  Trading  Co.  (1897)  1  Ind. 
Terr.  191,  196-198,  39  S.  W.  354,  866. 
These  cases,  however,  go  no  further  than 
to  hold  thai  a  possessory  right  might  pass 
by  transfer  from  a  citizen  of  one  of  the 
Indian  tribes  to  a  noncitizen,  and  would 
protect  the  latter  against  forcible  entry  by 
others  not  showing  a  better  right  to  the 
possession,  nor  acting  under  authority  of 
the  tribe,  and  that  a  lease  of  such  lands 
with  improvements  estopped  the  lessee  to 
question  the  lessor's  title.  See  also  Wilson 
V.  Owens  (1897)  1  Ind.  Terr.  163,  38  S.  W. 
976,  affirmed  in  30  C.  C.  A.  267,  67  U.  8. 
App.  500,  86  Fed.  671;  Hockett  v.  Alston,  49 
C.  C.  A.  180,  110  Fed.  910,  reversing  s.  e.  8 
Ind.  Terr.  432,  68  S.  W.  676;  Williams  t. 
Works,  4  Ind.  Terr.  687,  76  S.  W.  246; 
Fraer  v.  Washington,  60  C.  C.  A.  194,  126 « 
Fed.  280.  These  decisions  leave  untouched  $ 
the  authority  of  Congress,  with*«r  without  * 
the  consent  of  the  tribe,  to  terminate  all 
possessory  interests  and  dispose  of  the  fee 
in  any  manner  deemed  proper. 

Much  reliance  is  placed  upon  the  decision 
of  this  court  in  Rector  v.  Gibbon,  111  U.  S. 
276,  28  L.  ed.  427,  4  Sup.  Ct  Rep.  605, 
which  turned  upon  the  effect  of  an  act  of 
Congress  in  relation  to  the  Hot  Springs 
Reservation  in  the  state  of  Arkansas  (act 
of  March  3,  1877,  chap.  108,  19  Stat  at 
L.  377).  The  statute  was  passed  to  relieve 
the  peculiar  hardship  resulting  from  a  de- 
cision of  the  court  of  claims,  affirmed  by 
this  court    (Hot  Springs  Cases,  92  U.  8. 
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698,  713,  715,  716,  23  L.  ed.  690,  696,  697), 
holding  invalid,  for  reasons  more  or  less 
technical,  certain  land  titles  set  up  against 
the  United  States,  some  of  them  under 
claims  of  pre-emption  and  one  under  a  New 
Madrid  location,  followed  in  each  case  by 
long  years  of  possession.  Rector  v.  Gibbon 
construed  the  legislation  in  the  light  of 
the  circumstances  out  of  which  it  arose, 
and  so  as  to  relieve  those  who  had  made  im- 
provements or  claimed  possession  under  the 
titles  that  had  been  found  defective.  It  has 
no  proper  bearing  upon  the  questions  pre- 
■ented  in  the  case  at  bar.  Lamb  v.  Daven- 
port, 18  WaU.  307,  21  L.  ed.  759;  Atherton 
T.  Fowler,  96  U.  S.  613,  24  L.  ed.  732;  and 
Trenouth  v.  San  Francisco,  100  U.  S.  251, 
25  L.  ed.  626,  cited  by  plaintiffs  in  error, 
are  likewise  aside  from  the  point. 

It  is,  perhaps,  unnecessary  to  mention 
that  the  matter  at  issue  here  is  not  con- 
eluded  by  the  decision  in  Ellis  v.  Fitzpat- 
rick,  3  Ind.  Terr.  656,  64  S.  W.  567,  s.  c 
affirmed  in  55  C.  C.  A.  260,  118  Fed.  430, 
for  that  case  concerned  only  the  right  of 
possession  as  between  landlord  and  tenant, 
and  Ellis's  ownership  of  the  improvements 
was  admitted  in  the  pleadings.  The  legal 
or  equitable  title  to  the  soil  was  not  in- 
volved. 

From  the  views  above  expressed,  it  re- 
salts  that  the  judgment  of  the  Supreme 
Court  of  Oklahoma  must  be  affirmed. 


(240  U.  &  464) 

GREAT    NORTHERN    RAILWAY    COM- 
PANY, Plff.  in  Err, 

V. 

O.  B.  KNAPP. 

OouBiB  ^=9399(2)--£bbob  to  Statb  Coubt 
—Following  Dkcision  Below  ^Ques- 

TIOR  won  JUBT. 

Only  in  case  of  palpable  error  should 
the  Federal  Supreme  Court  disturb,  on  writ 
of  error  to  a  state  court,  a  judgment  in  an 
action  brought  under  the  Feaeral  employers' 
liability  act  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  §  8657), 
which  presents  no  question  as  to  the  inter- 
pretation of  any  provision  of  that  statute, 
or  as  to  the  deflnition  of  legal  principle  in 
its  application,  but  simply  involves  an  ap- 

Ereeiation  of  all  the  facts  and  admissible 
iferences  in  the  particular  case  for  the 
purpose  of  determining  whether  there  were 
matters  for  the  consideration  of  the  jury, 
the  state  courts,  trial  and  appellate,  hav- 
ing held  that  there  were. 

[Bd.  Note.— For  other  oasee.  see  Ck>urt8.  Gent. 
DlK.  I  1090;  Deo.  DlK.  4ls»399(2) ;  Appeal  and 
Error.  Cent  DI*.  I  M86.r 

[No.  690.] 

Argued  February  24,  1916.    Decided  March 
20.  1916.  I 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a  judg- 
ment of  the  District  Court  for  Meeker  Coun- 
ty, in  that  state,  in  favor  of  plaintiff  in  aa 
action  under  the  Federal  employers'  liabil- 
ity act.    Affirmed. 

See  same  case  below,  on  first  appeal,  130 
Minn.  405,  153  N.  W.  848. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  li.  Janes,  M.  L.  CountrymaUi 
and  E.  C.  lindley  for  plaintiff  in  error. 

Messrs.  Tom  Davis,  Ernest  A.  Michel* 
and  John  I.  Davis  for  defendant  in  error.      m 

Mr.  Justice  Hughes  delivered  the  opinion  * 
of  the  court: 

This  action  was  brought  under  the  Feder- 
al employers'  liability  act.  The  plaintiff 
(defendant  in  error)  was  the  station  agent 
at  Dassel,  Minnesota.  It  was  a  part  of  his 
duty  to  attend  the  pump  house  some  dis- 
tance from  the  station,  once  or  twice  a  day, 
and  keep  filled  the  water  tank  for  locomo- 
tives. The  water  was  pumped  by  means  of  a 
gasolene  engine,  and  the  pump  and  engine 
were  in  a  small  room.  In  proceeding  to 
start  the  pump  at  the  time  in  question,  the 
plaintiff's  arm  was  caught  in  the  dutch  of 
the  engine  and  cut  off.  As  the  supreme 
court  of  the  state  put  it,  the  plaintiff 
claimed  that  ''he  lost  his  balance,  either 
through  a  slip  upon  the  greasy  floor  or  a 
jerk  by  his  coat  being  drawn  into  the  fly 
wheel  or  shaft,  and  in  striking  out  to  catch 
himself  his  hand  and  part  of  the  arm  came 
between  the  crank  of  the  shaft  and  top  of 
the  hood  which  partially  but  inadequately 
guarded  11"  The  state  court  deemed  the 
evidence  to  be  '*very  clear*'  that  it  was  prao- 
ticable  to  interpose  safeguards  ''so  as  to 
fully  protect  from  danger  those  who  had 
to  pass  by."  The  plaintiff  alleged  negli-p 
gence  in  his  employer,  in  failing  to  provide  $ 
suitable  •protection;  the  company  denied* 
negligence  and  insisted  upon  the  defense  of 
assumption  of  risk.  The  trial  court  held 
that  upon  the  evidence  these  questions  were 
for  the  jury,  and  there  was  a  verdict  for 
the  plaintiff.  On  motion,  a  new  trial  was 
ordered  unless  the  plaintiff  should  remit  a 
portion  of  the  damages,  and,  this  being 
done,  judgment  was  entered,  which  was  af- 
firmed by  the  supreme  court  of  the  state. 
130  Minn.  405,  153  N.  W.  848. 

It  was  conceded  that  when  the  injury  was 
received,  plaintiff  was  engaged  in  work  per- 
taining to  the  defendant's  business  as  a 
common  carrier  in  interstate  commerce,  and 
that  the  Federal  act  applied.  The  court 
recognized  that,  if  assumption  of  risk  by  the 
plaintiff  was  made  out,  it  would  bar  recovery 
under  the  act.  Seaboard  Air  Line  R.  Co. 
V.  Horton,  233  U.  S.  492,  58  L.  ed.  1062, 


^s»For  other  cases  see  same  topic  Jk  KBT-NUMBBR  In  all  Key-Numbered  Digests  it  Indexe* 


Digitized  by 


Google 


400 


36  SUPREME  COURT  REPORTER. 


Oct.  TwBMp 


n 


Ii.R.A.1915C,  1,  84  Snp.  Ct.  Rep.  635,  8  K. 
C.  C.  A.  834,  Ann.  Cu.  1915B,  476.  The 
eoiirt  charged  the  jury  accordingly,  and 
there  was  no  exception  by  the  defendant  to 
the  charge,  or  request  on  its  part  for  any 
additional  instructions, — ^the  defendant  con- 
tenting itself  with  its  motion  for  dismis- 
sal or  for  a  direction  of  a  verdict  in  its 
fayor.  The  case,  then,  is  one  in  which  there 
is  no  question  as  to  the  interpretation  of 
any  provision  of  the  Federal  act,  or 
as  to  the  definition  of  legal  princi- 
ple in  its  application,  but  simply 
involves  an  appreciation  of  all  the  facts 
and  admissible  inferences  in  the  particular 
case  for  the  purpose  of  determining  whether 
there  were  matters  for  the  consideration  of 
the  jury.  The  state  courts,  trial  and  appel- 
late, held  that  there  were.  Having  regard 
to  the  appropriate  exercise  of  the  jurisdie- 
tion  of  this  court,  we  should  not  disturb  the 
decision  upon  a  question  of  this  sort  unless 
error  is  palpable.  The  present  case  is  not 
of  this  exceptional  character,  and  we  confine 
ourselves  to  an  announcement  of  our  con- 
elusion.  Seaboard  Air  Line  R.  Co.  v.  Pad- 
gett, 236  U.  S.  668,  673,  69  L.  ed.  777,  781, 
36  Sup.  Ct.  Rep.  481;  Seaboard  Air  Line 
B.  Go.  V.  Koennecke,  239  U.  S.  352,  355, 
00  Lb  ed.  — ,  36  Sup.  Ct  Rep.  126. 
Judgment  affirmed. 


(MO  U.  0.  66) 

Gast  Rxaltt  k  Investment  Co.  et  al., 
Plffs.  in  Err., 

V. 
SOHNKIDEB  GbANITE  CoMPANT. 

[No.  211.] 
March  20,  1916. 

On  petition  for  rehearing. 

See  ante,  p.  254. 

Messrs.  Hickman  P.  Rodgers,  William  K. 
Koemer,  Charles  H.  Danes,  Truman  P. 
Toung,  Frederick  W.  Lehmann,  and  Ben- 
jamin Schnurmacher  for  the  petition. 

Messrs.  Robert  A.  Holland,  Jr.  Thomas  G. 
Rutledge,  Jacob  M.  Lashly,  and  David  Gold- 
smith opposed. 

Memorandum  by  Mr.  Justice  Holmes: 
*  Our  decision  is  limited,  of  course,  to  the 
particular  ordinance  before  the  court;  to 
the  assessment  of  three  quarters,  determined 
in  the  mode  described,  and  to  those  ivho, 
like  the  plaintifT  in  error,  have  suffered  from 
tbe  inequalities  that  have  no  justification 
in  law. 

Motion  for  leave  to  file  petition  denied,      f 


(240U.  8.«n 
SOUTHERN  WISCONSIN  RAILWAY 
COMPANY,  Plff.  in  Err.. 

V. 

CITY  OF  MADISON. 
CouBTs  ^s»394<9)— Ebbob  to  Statb  Coubt 

— FeDEBAL  QUKSTION  -*  IMFAIBINQ  CoN- 

TBACT  Obligations. 

1.  Whether  a  municipal  ordinance  may 
be  upheld  without  impairmg  the  obligations 
of  an  admitted  contract  is  a  Federal  ques- 
tion for  the  purpose  of  sustaining  the  ap- 
pellate jurisdiction  of  the  Supreme  Court 
over  a  state  court,  although  the  answer  to 
the  question  depends  upon  the  construction 
of  the  contract. 

[Bd.  Note.— For  other  cases,  see  Courts.  Oent. 
Dig.  8  1055 ;    Dec.  Dig.  «=s>394(9).] 

Coubts  ^=>3^(9)~-Ebbob  to  State  Coubt 
—Decision  on  Non-Fedebal  Gbound. 

2.  A  decision  of  the  highest  state  court, 
upholding  the  imposition  of  a  paving  obliga- 
tion upon  a  street  railway  company,  is  re- 
viewable in  the  Federal  Supreme  Court  on 
writ  of  error,  where  a  municipal  ordinance 
requiring  a  street  railway  company,  under 
a  penalty,  to  do  the  work,  was  set  up  and 
attacked  as  impairing  contract  obligations, 
and  was  expressly  upheld  by  the  state  court, 
even  though  the  state  court's  opinion  be 
read  as  asserting  that  the  duty  existed  un- 
der the  street  railway  company's  franchise 
alone,  irrespective  of  the  later  ordinance, 
since  such  ordinance  was  present,  impellinir, 
so  far  as  might  be,  the  decision  reached, 
and  was  given  effect  by  the  decision. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8  1055;    Dec  Dig.  «=s>394(9).] 

Constitutional  Law  <d=s»134— iMPAiBiita 
Contbaot  Oblioations. 

3.  The  Federal  Supreme  Court  will  not 
disturb  a  decision  of  the  highest  state  court 
that  a  mtmicipal  ordinance  requiring  a 
street  railway  company  to  bear  the  cost  of 
an  asphalt  pavement  between  its  rails  and 
for  a  distance  of  1  foot  outside  does  not  im* 
pair  the  obligations  of  its  eharter,  whidh 
requires  it  to  keep  such  space  in  proper  re- 
pair, so  as  not  to  interfere  with  travel  over 
the  same,  and  which  makes  the  grant  sub- 
ject to  such  reasonable  rules  and  regula- 
tions respecting  the  streets  and  highways 
and  operation  of  cars  as  the  common  council 
may  enact,  where  the  state  court  found  that 
the  designated  space  needed  repairs,  and 
that  the  crushed  stone  then  used  was  not 
suitable  for  the  purpose,  and  would  have 
interfered  with  the  asphalt  laid  by  the  eity 
in  the  rest  of  the  street. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  8  844;    Dec.  Dig.  «s9l8i.] 

[No.  260.] 

Argued    March    6    and    7,    1916.     Decided 
March  20,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  for  Dane  County,  in  that  state,  in 
favor  of  a  municipality  in  a  suit  to  recover 
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the  cost  of  paving  from  a  street  railway 
eompany.    Affirmed. 

See  same  case  below,  166  Wis.  352, 
LJl^.— ,  — ,  146  N.  W.  492. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Burr  W.  Jones  and  £.  J.  B. 
Schubring  for  plaintiff  in  error. 

Mr.  William  Ryan  for  defendant  in  er- 
o'or. 

S 

•  *  Mr.  Justice  Holmes  delivered  the  opinion 

of  the  court: 

This  is  a  suit  brought  by  the  city  of  Madi- 
son to  recover  the  cost  of  asphalt  pavement 
between  the  rails  of  the  defendant's  track 
and  1  foot  on  the  outside  of  them,  for  a 
certain  distance  along  University  avenue  in 
that  dty.  The  declaration,  after  stating  the 
ordinances  under  which  the  defendant  and 
its  predecessors  had  built  and  operated  the 
street  railway  concerned,  sets  out  an  ordi- 
nance of  June  11,  1910,  requiring  the  de- 
fendant, under  a  penalty,  to  do  the  work 
above  described.  The  defendant  answered 
that  to  make  it  pay  the  cost  would  deprive 
it  of  its  property  and  contract  rights  under 
its  franchise  without  due  process  of  law  and 
the  equal  protection  of  the  laws,  contrary 
to  the  Constitution  of  the  United  States. 
The  judge  before  whom  the  case  was  tried 
found  that  the  designated  space  had  become 
BO  out  of  repair  as  to  interfere  with  travel, 
and  that  the  crushed  stone  then  used  was 
not  a  proper  pavement,  and  would  inter- 
fere with  tiie  asphalt  laid  down  by  the  city, 
and  gave  judgment  for  the  plaintiff.  The 
supreme  court  accepted  the  defendant's  po- 
sition, that  its  charter  was  a  contract, 
but  met  the  argument  based  upon  it  by  a 
eonstruction  that  warranted  the  later  ordi- 
nance, and  judgment  for  the  plaintiff  was 
affirmed.  156  Wis.  352,  L.R.A.— ,  — ,  146 
N.  W.  492. 

As  our  opinion  is  that  the  judgment 
should  be  affirmed,  we  shall  not  dwell  upon 
a  motion  to  dismiss  made  by  the  defendant 
in  error.  The  court  expressly  upheld  the 
later  ordinance,  and  whether  that  ordinance 
can  be  upheld  without  impairing  the  obliga- 
tion of  the  admitted  contract  of  the  charter 
is  a  Federal  question  none  the  less  that  the 
answer  depends  upon  the  construction  of  the 
instrument.  Even  if  the  opinion  below  be 
read  as  asserting  that  the  duty  existed  by 
the  charter  alone,  irrespective  of  the  later 
ordinance,  still  as  the  ordinance  was  set  up 
Sand  relied  upon  in  the  declaration  and  was 

•  present* impelling,  so  far  as  might  be,  the 
'decision  reached,  and  was  given  effect  by 
that  decision,  we  should  not  dismiss  the 
case.  Terre  Haute  &  I.  R.  Co.  v.  Indiana, 
194  U.  S.  579,  48  L.  ed.  1124,  24  Sup.  Ct. 
Rep.  767.  We  lay  on  one  side  a  suggestion 
that  runs  counter  to  the  opinion  below  and 

86  S.  C— 26. 


to  common  sense,  that  the  later  ordinance, 
when  it  requires  the  defendant  to  do  the- 
work  under  a  penalty  of  not  exceeding  $50  a 
day,  is  not  a  legislative  command,  but  mere- 
ly a  notice  to  perform  a  duty  already  in 
force. 

Up  to  1892  the  defendant's  franchise  was 
held  under  a  charter  that,  after  providing 
for  the  disposition  to  be  made  of  snow  on 
the  track,  continued:  "And  said  company 
shall  keep  the  space  between  the  rails  and 
for  the  distance  of  1  foot  on  the  outside  side- 
of  the  rails  in  proper  repair  so  as  not  to- 
interfere  with  travel  over  the  same,  and 
shall  keep  the  same  in  proper  order  as  to- 
cleanliness  at  its  own  cost  and  expense." 
The  charter  then  went  on  to  provide  that 
whenever  a  street  in  which  were  tracks* 
should  be  paved  or  macadamized,  the  rail- 
way company  should  pave  or  macadamize- 
the  above-mentioned  space  and  keep  it  in 
equally  good  and  corresponding  condition- 
In  1892,  a  new  ordinance  was  passed  author- 
izing the  company  to  build  and  operate  a 
road  in  the  city  and  to  use  electricity  as  a^ 
motive  power  upon  its  tracks  then  or  there- 
after authorized  and  constructed.  It  had 
the  above-quoted  provision  as  to  keeping  the 
space  in  repair,  and  the  grant  was  made 
"subject  to  such  reasonable  rules  and  regu- 
lations respecting  such  streets  and  high- 
ways and  operation  of  cars  as  the  said  coun- 
cil may  from  time  to  time  enact,"  but  the 
ordinance  did  not  repeat  the  provision  as 
to  paving.  The  supreme  court  held  that  the 
requirement  to  keep  the  space  in  repair  was 
enough,  and,  by  a  diminished  majority,  that 
the  ordinance  of  1910  fell  within  the  reason- 
able rules  and  regulations  that  the  company 
was  bound  to  obey.  ^. 

If  there  had  been  no  ordinance  of  1910,|(^ 
but  the  suit*had  been  brought  simply  upon* 
the  alleged  duty  under  the  charter  of  1892, 
and  the  city  had  recovered,  as  it  might  have 
upon  the  present  interpretation  of  that  in- 
strument, there  would  have  been  no  question 
for  this  court.  Fisher  v.  New  Orleans,  218 
U.  S.  438,  440,  54  L.  ed.  1099,  1100,  31  Sup. 
Ct.  Rep.  57.  While  this  consideration  has 
not  required  us  to  dismiss  the  writ  of  error, 
it  suggests  reasons  of  more  than  usual  force- 
for  following  that  interpretation.  Although 
we  all  agree  that  in  this  class  of  cases  it  is 
our  duty  to  see  that  parties  are  not  deprived 
of  their  constitutional  rights  under  the 
guise  of  construction,  still  the  mere  fact 
that  without  the  state  decision  we  might 
have  hesitated  is  not  enough  to  lead  us  to 
overrule  that  decision  upon  a  fairly  doubt- 
ful point.  Tampa  Waterworks  Co.  v.  Tam- 
pa, 19?)  U.  S.  241,  243,  244,  50  L.  ed.  170. 
173,  174,  26  Sup.  Ct.  Rep.  23.  We  appre- 
ciate the  argument  to  be  dra^vn  from  the- 
omission  of  the  paving  clause  in  the  char- 
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ter  of  1892,  and  the  possible  reason  for  its 
omission  in  the  fact  that  the  experiment  of 
substituting  electricity  for  horse  power  then 
was  relatively  new.  But  it  is  also  possible 
that  the  clause  was  deemed  superfluous,  if, 
indeed,  the  omission  should  be  considered 
ai  all.  Charles  River  Bridge  ▼.  Warren 
Bridge,  11  Pet.  420,  643,  644,  0  L.  ed.  773, 
822,  823.  It  is  to  be  remembered  that  this 
requirement  is  a  widespread  one  with  regard 
to  street  railways.  Reading  v.  United  Trac- 
tion Co.  202  Pa.  571, 673,  62  Atl.  106, 216  Pa, 
260,  256,  64  Atl.  446,  7  Ann.  Cas.  380.  There 
are  persuasive  decisions  that  the  obligation 
to  keep  the  space  "in  proper  repair  so  as 
not  to  interfere  with  travel  over  the  same" 
extends  to  what  was  demanded  of  the  de- 
fendant in  this  case.  New  York  ▼.  Harlem 
Bridge,  M.  &  F.  R.  Co.  186  N.  Y.  304,  78 
N.  E.  1072;  State  ex  rel.  Milwaukee  v.  Mil- 
waukee Electric  R.  &  Light  Co.  151  Wis. 
620,  139  N.  W.  396,  Ann.  Cas.  1914B,  123. 
The  reasons  for  construing  such  ordinances 
strictly  in  favor  of  the  public  are  reiterated 
in  the  present  case.  Knoxville  Water  Co. 
V.  Knoxville,  200  U.  S.  22,  33,  34,  60  L.  ed. 
353,  369,  26  Sup.  Ct  Rep.  224;  Blair  ▼. 
Chicago,  201  U.  S.  400,  472,  473,  60  L.  ed. 
^  801,  831,  832,  26  Sup.  Ct.  Rep.  427.  Both 
«  of  the  grounds  taken  by  the  court  below 
•  get  some  support  from*  decisions  of  this 
eourt.  Fair  Haven  &  W.  R.  Co.  ▼.  New  Ha- 
ven, 203  U.  S.  379,  389,  61  L.  ed  237,  241, 
27  Sup.  Ct.  Rep.  74;  Detroit  v.  Detroit  Citi- 
zens' Street  R.  Co.  184  U.  S.  368,  397,  46 
L.  ed.  692,  611,  22  Sup.  Ct  Rep.  410.  In 
view  of  the  finding  that  the  pavement  need- 
ed repair  and  that  crushed  stone  would  not 
have  been  suitable  for  the  purpose  and 
would  have  been  additionally  unsuitable 
when  the  rest  of  the  street  was  paved  with 
asphalt,  we  do  not  feel  prepared  to  declare 
the  judgment  wrong. 
Judgment  affirmed. 


(SIO  U.  8.  4<Z> 

CUYAHOGA  RIVER  POWER  COMPANY, 
Appt, 

V. 

CITY  OF  AKRON. 

CouBTs    <d=s>282(l)— JuBiSDionoN— Fbdbb- 
▲JL  Question. 

A  Federal  district  court  has  juris- 
diction without  diversity  of  citizenship  of 
a  bill  brought  by  a  hydroelectric  power 
company  to  prevent  a  municipality  from 
appropriating  the  company's  asserted  para- 
mount rights  through  the  enforcement  of 
an  ordinance  for  the  appropriation  of  the 
waters  of  a  stream,  where  the  bill,  after 
setting  out  various  passages  from  the  state 
statutes  and  Constitution,  and  averring  that 
the  city  has  no  constitutional  power  to  take 
the  company's  property  and  franchises,  or 


any  property  for  a  water  supply,  alleges 
that  the  city  does  not  contemplate  institut- 
ing proceedings  against  the  company,  but 
intends  to  take  the  latter's  property  and 
rights  without  compensation;  that  it  is 
building  a  dam  and  has  taken  steps  that 
will  destroy  the  company's  rights;  that  it 
is  insolvent;  that  the  purpose  of  the  ordi* 
nance  and  statutes  referred  to  is  to  appro- 
priate and  destroy  those  rights  without 
compensation;  and  that  in  so  acting  it  vio- 
lates the  contract  and  due  process  of  law 
clauses  of  the  Federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Ck)urta.  Cent. 
Dig.  89  820,  824 ;    Dec.  Dig.  «s»282a).l 

[No.  405.] 

Argued  October  20,  1916.     Decided  March 
20,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Ohio  to  review  a  decree  dismissing,  for 
want  of  jurisdiction,  a  bill  by  a  hydroelec- 
tric power  company  to  prevent  a  municipal- 
ity from  appropriating  the  waters  of  a 
stream.    Reversed. 

See  same  case  below,  210  Fed.  624. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carroll  G.  Walter,  John  Ju 
Wells,  Charles  A.  Collin,  R.  Golden  Don- 
aldson, and  Wade  H.  Ellis  for  appellant. 

Messrs.  Charles  F.  Choate*  Jr.,  and 
Jonathan  Taylor  for  appellee.  ^ 

*Mr.  Justice  Holmes  delivered  the  opin«* 
ion  of  the  court: 

This  is  a  bill  in  equity,  brought  by  an 
Ohio  corporation  against  a  city  of  Ohio^  to 
prevent  the  latter  from  appropriating  the 
waters  of  the  Cuyahoga  river  and  its  tribu- 
taries above  a  certain  point.  It  alleges  thai 
the  plaintiff  was  incorporated  under  the  laws 
of  Ohio  for  the  purpose  of  generating  hydro- 
electric power  by  means  of  dams  and  canals 
upon  the  said  river,  and  of  disposing  of  the 
same;  that  it  has  adopted  surveys,  mapi» 
plans,  and  profiles  to  that  end,  has  entered 
upon,  located,  and  defined  the  proper^ 
rights  required,  has  instituted  condemnation 
proceedings  to  acquire  a  part  at  least  of 
such  property,  has  sold  bonds  and  spent  large 
sums  and  has  gained  a  paramount  right  to 
the  water  and  necessary  land.  The  bill  also 
alleges  that  the  city  has  passed  an  ordinance 
appropriating  the  water,  and  directing  its 
solicitor  to  take  proceedings  in  court 
for  the  assessment  of  the  compensation  to  be 
paid.  The  district  court  dismissed  the  bill 
for  want  of  jurisdiction  on  the  ground  thai 
it  presented  no  Federal  question,  because,  if 
the  plaintiff  had  any  rights,  they  eould  be 
appropriated  only  by  paying  for  them  la 
pursuance  of  the  verdict  of  a  jury  and  a 
judgment  of  a  eourt.    It  made  the  statutory 
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certificate,    and    the    case    comes    here    by 
direct  appeal.    210  Fed.  524. 

It  appears  to  us  that  sufficient  attention 
was  not  paid  to  other  allegations  of  the  bill. 
After  setting  out  various  passages  from  the 
statutes  and  Constitution  of  Ohio,  and  con- 
cluding that  the  city  has  no  constitutional 
power  to  take  the  property  and  franchises 
that  the  plaintiff  is  alleged  to  own,  or  any 
property  for  a  water  supply,  it  alleges  that 
^  the  city  does  not  intend  to  institute  any 
o  proceedings  against  the  plaintiff,  but  in- 
•  tends  to  take  its^property  and  rights  with- 
out compensation ;  that  it  is  building  a  dam 
and  has  taken  steps  that  will  destroy  the 
plaintiff's  rights;  that  it  is  insolvent;  that 
the  purpose  of  the  ordinance  and  certain 
statutes  referred  to  is  to  appropriate  and 
destroy  those  rights  without  compensation; 
that  the  defendant  purports  to  be  acting 
under  the  ordinance,  and  that  in  so  acting 
it  violates  art.  I.,  §  10,  and  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States.  It  is  established  that  such  action  is 
to  be  r^^rded  as  the  action  of  the  state. 
Raymond  v.  Chicago  Union  Traction  Co.  207 
U.  S.  20,  62  L.  ed.  78,  28  Sup.  Ct.  Rep.  7, 
12  Ann.  Cas.  757;  Home  Teleph.  &  Teleg.  Co. 
▼.  Los  Angeles,  227  U,  8.  278,  67  L.  ed.  610, 
83  Sup.  Ct.  Rep.  312.  Whether  the  plain- 
tiff has  any  rights  that  the  city  is  bound  to 
respect  can  be  decided  only  by  taking  juris- 
diction of  the  case;  and  the  same  is  true 
of  other  questions  raised.  Therefore  it  will 
be  necessary  for  the  District  Court  to  deal 
with  the  merits,  and  to  that  end  the  decree 
must  be  reversed. 
Decree  reversed. 


(240  U.  B.  449) 

CHICAGO,   ROCK   ISLAND,   ft   PACIFIC 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

A.  P.  BOND,  Administrator  of  the  Estate 
of  William  L.  Turner,  Deceased. 

Master  and  Servant  «=»88(3)  —  WnxN 
Kelation  Exists  —  Independent  Con- 

TBACTOB— EmPLOTEBS'  LIABILITY. 

1.  A  control  over  results  only,  which  is 
inconsistent  with  the  existence  of  any  rela- 
tion of  master  and  servant  to  which  the 
Federal  employers'  liability  act  of  April  22, 
1908  (35  Stat,  at  L.  65,  chap.  149,  Comp. 
Stot.  1933,  %  8657),  could  apply,  is  what 
was  reserved  to  an  interstate  railway  car- 
rier in  a  contract  with  a  person  called  the 
original  contractor,  by  which  he  is  to  han- 
dle at  the  railway  company's  coal  chutes 
the  coal  required  for  its  engines,  furnish- 
ing the  necessary  labor  for  that  purpose,  is 
to  break  the  coal  in  suitable  sizes,  is  to  un- 
load wood  from  car  to  storage  piles,  and 
is  to  load  cinders  on  cars  and  unload  sand, 
where  the  manner  of  the  work  is  under  his 
eontrol,  to  be  done  by  him  and  his  em- 


ployees, and  he  is  made  responsible  for  the 
faithful  performance  of  his  agreement,  in- 
curring the  penalty  of  instant  termination 
of  the  contract  for  nonperformance,  the  con- 
tract providing  for  payment  on  the  basis 
of  tons,  cords,  or  yards,  and  the  "con- 
tractor*'  expressly  assuming  all  liability  for 
injuries  to  himself  or  to  his  property,  or 
to  his  employees  or  third  persons,  and  there 
being  an  explicit  provision  that  the  carrier 
"reserves  and  holds  no  control  over  him  in 
the  doing  of  such  work  other  than  as  to  the 
results  to  be  accomplished." 

[Ed.   Note.— For   other  cases,   see  Master  and 
Servant,  Cent.  Dig.  S  146;    Dec.  Dig.  ^==>88(3).] 

Master  and  Servant  ^=:»10(>(1)~Emplot- 
EBs'  Liability— Contract  Exemption. 
2.  No  evasion  of  the  provision  of  the 
employers'  liability  act  of  April  22,  1908 
(35  Stat,  at  L.  66,  chap.  149,  Comp.  Stat. 
1913,  §  8661),  §  6,  that  "any  contract, 
rule,  regulation,  or  device  whatsoever,  the 
purpose  and  intent  of  which  shall  be  to  en- 
able any  common  carrier  to  exempt  itself 
from  any  liability  created  by  this  act  shall 
to  that  extent  be  void,"  results  from  the 
making  of  a  contract  by  an  interstate  rail- 
way carrier  under  which  the  work  of  han- 
dling at  the  railway  company's  coal  chutes 
the  coal  required  for  its  engines,  and  of 
breaking  the  coal  into  suitable  sizes,  and 
of  unloading  wood  from  cars  to  storage 
piles,  and  of  loading  cinders  from  right  of 
way  on  cars,  and  of  unloading  sand  from 
cars  at  designated  points,  is  to  be  per- 
formed by  an  independent  contractor  who 
expressly  assumes  all  liability  for  injury 
to  himself  or  his  property,  or  to  his  em- 
ployees or  to  third  persons. 

[Bd.  Note.>-For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  166;    Dec.  Dig.  ^==>100(1).] 

[No.  486.] 

Argued  and  submitted  February  23,  1916. 
Decided  March  20,  1916. 

r  N  ERROR  to  the  Supreme  Court  of  tht 
X  State  of  Oklahoma  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  Garfield  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  brought  un- 
der  the  Federal  employers'  liability  act. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  —  Olda.  — »  148 
Pac.  103. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  J.  Roberts,  J.  G.  Gamble,  M. 
L.  Bell,  C.  O.  Blake,  W.  H.  Moore,  and  E. 
W.  Shartel  for  plaintiff  in  error. 

Mr.  John  O.  Moore  for  defendant  in  er* 
ror, 

s 

Mr.  Justice  AIcKenna  delivered  the  opin-7 
ion  of  the  court: 

Action  for  damages  caused  by  the  railway 
company  by  the  killing  of  the  deceased, 
William  L.  Turner,  through  the  negligence^ 


e=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  lDdexe« 
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it  is  alleged,  of  the  company.  It  was 
brought  in  the  district  court  of  Garfield 
county,  Oklahoma,  and  invoked  the  benefits 
of  the  employers'  liability  act  of  Congress 
of  April  22,  1908  (36  Stat,  at  L.  65,  chap. 
149),  as  amended  April  5,  1910  (36  Stat,  at 
L.  291,  chap.  143,  Gomp.  Stat.  1913,  §  8662). 
The  case  was  remoyed  on  petition  of  the 
railway  company  to  the  United  States  dis- 
trict court  for  the  western  district  of  Okla- 
homa, and  remanded  by  that  court  to  the 
state  court.  There  an  amended  petition 
was  filed  by  plaintiff  in  the  action,  to  which 
«n  answer  was  filed. 

After  answer  the  case  was  tried  to  a  jury, 
which  returned  a  verdict  for  the  sum  of 
$7,583,  distributed  in  certain  proportions 
iunong  those  dependent  upon  the  deceased. 
Judgment  was  entered  upon  the  verdict  and 
mistained  by  the  supreme  court  of  the  state. 

The  case  went  to  the  jury  upon  the  effect 
-of  certain  contracts  between  deceased  and 
the  company,  whether  he  was  the  com- 
pany's servant  or  a  contractor  with  it,  and 
whether,  if  he  was  the  servant  of  the  com- 
pany, it  was  guilty  of  negligence,  or  whether 
he  was  guilty  of  contributory  negligence. 

The  facts  are  not  much  in  dispute.  The 
eompany  is  an  interstate  common  carrier 
And  its  line  runs  through  the  limits  of  the 
•city  of  Enid,  Garfield  county,  state  of  Okla- 
homa. Within  the  city  there  are  six 
parallel  tracks  which  run  nearly  from  the 
north  to  the  south,  bearing  as  they  proceed  a 
little  to  the  west.  At  the  south  end,  near 
their  termination,  are  located  coal  chutes, 
into  the  pockets  or  tipples  of  which  coal  is 
shoveled  from  cars  set  on  the  chutes  for  the 
^  use  of  all  engines,  local  and  interstate.  The 
Ijl  city  of  Enid  has  the  power  to  establish  and 
*  did  establish  by  ordinance  a  speed  limit  of 
10  miles  an  hour  for  all  trains  within  its 
limits,  beyond  which  it  was  unlawful  to 
proceed. 

The  relation  of  Turner  to  the  railroad 
<sompany  was  under  two  contracts,  one 
dated  November  1,  1910,  the  other  October 
1,  1911.  In  the  first  contract  the  railroad 
<M>mpany  is  party  of  the  first  part  and  Turn- 
er party  of  the  second  part  and  is  called 
"contractor."  The  covenants  of  one  are 
made  the  consideration  for  the  covenants  of 
the  other,  and  Turner,  as  contractor,  agrees 
first  "to  furnish  all  the  labor  required  and 
necessary  to  handle;  and  (a)  to  handle  all 
the  coal  required  by  the  company  at  Enid, 
from  either  open  or  closed  cars,  or  both, 
and  to  place  the  same  in  coal-chute  pockets 
of  the  company;  to  gather  up  all  coal  that 
falls  from  the  coal-chute  pockets  to  the 
ground,  and  place  the  same  on  cars  or  en- 
gines, as  desired  by  the  company,  (b)  To 
break  all  coal  to  the  size  of  4 -inch  cubes  or 
less  before  delivery  to  chutes  for  engine  use. 


and  to  unload  all  coal  for  stationary  boilers, 
(c)  To  unload  wood  from  cars  to  storage 
piles  located  on  company's  right  of  way  in 
Enid,  (d)  To  load  cinders  from  the  right 
of  way  to  cars  at  points  designated  by  the 
company,  (e)  To  unload  sand  from  cars 
furnished  by  the  company  at  points  desig- 
nated by  it. 

2d.  The  company  agrees  to  pay  for  the 
services  enumerated  in  certain  designated 
numbers  of  cents  per  ton,  or  cord,  or  yard, 
as  the  case  may  be,  to  be  paid  upon  esti- 
mates and  records  of  the  company. 

3d.  Contractor  agrees  to  maintain  a  suf- 
ficient supply  of  coal  in  the  coal  chutes  and 
break  or  crack  all  coal  to  suitaJble  sizes. 

4th.  Contractor  expressly  assumes  all  lia- 
bility for  injuries  to  or  death  of  persons  in 
his  employ,  or  loss  or  injury  to  his  prop- 
erty, whether  caused  by  the  negligence  of 
the  company,  its  agents  or  employees,  andc« 
he  covenanl^i  to  save  the  company  harmless^ 
on  account  thereof,  or  for*or  on  account  of* 
any  injury  to  or  death  of  any  person  em- 
ployed by  him  when  and  while  such  persons 
may  be  in  or  about  the  cars,  engines,  and 
tracks  of  the  company,  **and  any  injury  to 
said  contractor  while  performing  any  serv- 
ices under  this  contract  which  might  be  or 
have  been  delegated  to  his  agent  or  em- 
ployees." And  the  contractor  expressly  as- 
sumes all  liability  for  injury  to  or  death  of 
third  persons,  including  the  employees  of 
the  company,  occasioned  by  any  of  his  acts, 
and  the  company  shall  not  be  liable  to  him 
in  case  of  his  death  or  injury  while  em- 
ployed in  the  work  set  forth. 

5th.  Punctuality  of  performance  is  stipa- 
lated  for;  (6th)  the  contract  to  continue 
until  terminated,  as  it  may  be  by  either 
party  upon  fifteen  days'  notice;  (7th)  or 
upon  failure  of  contractor  to  perform  his 
duties,  at  the  option  of  the  company,  with- 
out being  liable  in  damages  therefor,  of 
which  failure  the  company  shall  be  the  sole 
judge;  (8th)  the  company  to  furnish  the 
necessary  tools  for  the  performance  of  the 
stipulated  services. 

9th.  It  is  "agreed  and  understood  that 
the  contractor  shall  be  deemed  and  held  as 
the  original  contractor,  and  the  railway 
company  reserves  and  holds  no  control  over 
him  in  the  doing  of  such  work  other  than 
as  to  the  results  to  be  accomplished." 

10th.  The  company  shall  keep  a  record  of 
all  coal  delivered,  and  shall  make  settle- 
ments and  pay  the  contractor  for  handling 
the  coal  upon  the  basis  of  such  handling, 
and  the  contractor  shall  make  daily  reports 
of  the  cars  unloaded  by  him,  and  shall  re- 
ceive, collect,  and  deliver  to  the  duly 
authorized  representative  of  the  company  a 
ticket  from  each  engineman,  hostler,  or 
other  employee,  showing  the  number  of  tons 
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of  coal  delivered  to  any  engine;  (11th)  pay- 
ment of  the  work  to  be  made  monthly;  and 
(12th)  the  contract  and  all  the  terms  and 
^conditions,  rights  and  obligations  thereof, 
IJto  inure  to  the  heirs,  administrators,  ez- 

•  ecutors,  legal  representatives,*  assigRS,  and 
lessees  of  both  parties,  but  assigning  or  sub- 
letting shall  not  be  virithout  the  written 
consent  of  the  company. 

Under  the  other  contract  Turner  was  re- 
quired to  cooper  all  cars  which  the  round- 
house foreman  directed  him  to  prepare  to 
fit  the  cars  to  hold  grain  in  transit,  the 
foreman  to  be  the  sole  judge  whether  the 
preparation  was  in  accordance  with  the  con- 
tract. The  manner  of  preparation  is  de- 
tailed and  the  price  to  be  paid  therefor  in 
cents,  the  company  to  fumi^  the  materials. 

There  are  provisions  as  in  the  other  con- 
tract to  save  the  company  from  liability  to 
persons  or  property.  The  contract  was  to 
continue  until  terminated  upon  thirty  days' 
notice. 

This  contract  is  pertinent  only  for  illus- 
tration, and  otherwise  may  be  put  out  of 
Tiew.  The  deceased  was  killed,  it  is  the 
eontention,  while  performing  services  un- 
der the  first  contract. 

Turner  had  a  contract  with  the  Enid  Mill 
ft  Elevator  Company  to  unload  coal,  and, 
directly  after  4  o'clock  on  the  day  he  was 
killed,  having  finished  a  particular  service 
at  which  he  ajid  one  of  his  employees  had 
been  engaged,  remarked  that  he  would  "go 
down  and  gather  up  the  tickets  and  order  a 
ear  of  coal  for  the  morning,"  and  started 
down  the  tracks  toward  the  chutes. 

He  next  appeared  about  5:25  o'clock  at 
the  cinder  pile  of  the  Enid  Mill  &  Elevator 
Company  at  what  is  designated  as  the 
"White  Mill,"  and  there  had  a  conversation 
with  an  employee  of  that  company,  and 
asked  him,  the  employee,  if  he  thought  he 
would  have  enough  coal  for  the  boiler  room 
to  run  until  Monday  night.  While  they 
were  talking  a  passenger  train  signaled  its 
approach  to  the  station  and  Turner  said, 
"That  is  24;  I  must  take  my  coal  tickets 
to  the  freight  house  and  turn  them  in  and 
^  order  coal  for  the  chutes."  He  then  started 
« towards  the  freight  house. 

•  *The  trial  court  thought  the  testimony 
was  indefinite  of  Turner's  intention  and 
hesitated  to  decide  that  he  was  engaged  in 
services  to  the  railway  company  rather 
than  to  the  Enid  Mill  &  Elevator  Company, 
but  finally  left  it  to  the  jury  to  decide. 

From  the  "White  Mill"  Turner  passed 
along  the  tracks  of  tlie  railroad  and  was 
seen  by  a  witness  walking  between  tracks 
8  and  4  with  his  hands  behind  him,  and 
while  80  walking,  and  when  he  was  at  a 
point  east  of  the  north  end  of  the  freight 


house,  an  engine  and  two  box  cars  and  a 
fiat  car,  backing  on  the  track  to  his  left  in 
the  direction  in  which  he  was  going,  and 
running  at  about  25  miles  an  hour,  and  in 
excess  of  the  speed  limit  prescribed  in  the 
ordinance,  ran  over  and  killed  him.  It  is  a 
reasonable  conjecture  that  the  character  of 
the  day  and  the  noise  and  confusion  of  the 
approaching  passenger  train  so  distracted 
his  attention  that  he  did  not  hear  the  ap- 
proach of  the  backing  cars  and  warning 
yells  of  the  brakeman,  and  apprehended  no 
danger. 

Besides  excessive  speed  there  were  other 
elements  of  negligence  by  the  company 
which  the  plaintiff  relied  upon. 

We  may  pass  by  the  assignments  of  error 
based  on  the  rulings  upon  the  evidence  and 
in  giving  and  refusing  instructions.  The 
determining  consideration  ia  the  relation  In 
which  Turner  stood  to  the  company,  wheth- 
er he  was  an  employee  of  it  or  aa  independ« 
ent  contractor. 

The  trial  court  submitted  the  question  to 
the  decision  of  the  jury;  the  supreme  court; 
considering  the  contract  of  November  1» 
1910,  hereinbefore  set  out,  and  certain  testi- 
mony, decided  that  Turner  was  an  employee 
of  the  company.  The  court  said:  "Not 
only  did  the  contract  reserve  to  the  com- 
pany the  right  to  control  and  direct  deceased 
in  his  work,  but  it  might  be  well  to  know, 
although  we  are  only  passing  on  the  face 
of  the  contract,  that  the  company,  pursuant 
to  the  power  therein  reserved,  did  that  very 
thing,  which  confirms  us  In  our  opinion,  ^ 
gathered^rom  the  face  of  the  contract,  that* 
the  same  was  not  capable  of  execution  with- 
out such  direction  and  eontroL  Such 
amounts  to  a  practical  construction  of  the 
contract  by  the  company.  Mr.  Bowman, 
station  agent  and  yardmaster  of  defendanti 
testified: 

"  'Q.  From  whom  did  Turner  get  instruo- 
tions  ahout  handling  work  performed  by 
him? 

*  "A.  Under  his  contract  from  us. 

"*Q.  You  directed  him  what  to  doT 

"  *A.  Yes,  either  me  or  my  chief  clerk. 

"*Q.  So  that  he  was  under  your  super- 
vision and  control  all  the  time? 

"  'A.  In  so  far  as  his  contracts  were  con* 
cemed,  yes,  sir. 

"'Q.  He  performed  his  duties  in  accord- 
ance with  what  you  directed  him  to  dot 

« *A.  Yes,  sir. 

"'Q.  I  will  ask  you  if  all  this  coal  he 
handled  for  the  chutes,  if  that  was  Rock 
Island  coal? 

"'A.  Yea,  sir.'-  [—  Okla,  — ,  148  Pac 
107.] 
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To  which  teBtimony  this  must  be  added: 

'"Q.  Did  you  have  anything  to  do  with 
directing  him  in  detail  as  to  how  he  per- 
formed the  terms  of  his  contract? 

"'A.  No,  sir.'" 

We  are  unable  to  concur  with  the  learned 
eourt  in  its  conclusion.  There  was,  it  is 
true,  and  necessarily,  a  certain  direction  to 
be  given  by  the  company,  or  rather,  we 
should  say,  information  given  to  Turner. 
But  the  manner  of  the  work  was  under  his 
control,  to  be  done  by  him  and  those  em- 
ployed by  him.  He  was  responsible  for  its 
faithful  performance  and  incurred  the 
penalty  of  the  instant  termination  of  the 
contract  for  nonperformance.  This  was 
only  a  prudent  precaution,  indeed,  neces- 
sary in  view  of  the  purpose  of  his  con- 
tract, which  was  to  make  provision  for  a 
daily  supply  of  coal  for  the  operation  of 
the  railroad.  The  power  given  was  one  of 
9  control  in  a  sense,  but  it  was  not  a  de- 
ij  tailed  control  of  the  actions  of  Turner  or 
•  those  of  •his  employees.  It  was  a  judgment 
only  over  results  and  a  necessary  sanction 
of  the  obligations  which  he  had  incurred. 
It  was  not  tantamount  to  the  control  of 
an  employee  and  a  remedy  against  his  in- 
competency or  neglect. 

The  whole  instrument  shows  system  and 
particular  care.  It  is  not  the  engagement 
of  a  servant  submitting  to  subordination 
and  subject  momentarily  to  superintendence, 
but  of  one  capable  of  independent  action,  to 
be  judged  of  by  its  results.  And  the  cove- 
nants were  suitable  for  the  purpose,  only 
consistent  with  it,  not  consistent  with  a 
temporary  employment.  This  is  manifest 
from  the  provision  for  payment,  from  the 
eareful  assignment  of  liabilities,  and  the 
explicit  provision  that  Turner  ''shall  be 
deemed  and  held  as  the  original  contractor, 
and  the  railroad  company  reserves  and 
holds  no  control  over  him  in  the  doing  of 
such  work  other  than  as  to  the  results  to 
be  accomplished." 

The  railroad  company,  therefore,  did  not 
retain  the  right  to  direct  the  manner  in 
which  the  business  should  be  done,  as  well 
as  the  results  to  be  accomplished,  or,  in 
other  words,  did  not  retain  control  not  only 
of  what  should  be  done,  but  how  it  should  be 
done.  Singer  Mfg.  Ck).  v.  Rahn,  132  U.  S. 
518,  33  L.  ed.  440,  10  Sup.  Ct.  Rep.  175; 
New  Orleans  M.  &.  C.  R.  Co.  v.  Hsnning,  15 
Wall.  649,  656,  21  L.  ed.  220,  222,  7  Am. 
Neg.  Gas.  309;  Standard  Oil  Co.  v.  Ander- 
son, 212  U.  S.  215,  227,  53  L.  ed.  480,  486, 
29  Sup.  Ct.  Rep.  252. 

The  case  falls,  therefore,  under  the  ruling 
in  Casement  v.  Brown,  148  U.  S.  615,  622, 
87  L.  ed.  582,  585,  18  Sup.  Ct.  Rep.  672. 


We  do  not  think  that  the  contract  can  be 
regarded  as  an  evasion  of  §  5  of  the  employ- 
ers* liability  act,  which  provides  "that  any 
contract,  rule,  regulation  or  device  what- 
soever, the  purpose  or  intent  of  which  shall 
be  to  enable  any  common  carrier  to  exempt 
itself  from  any  liability  created  by  this  act, 
shall  to  that  extent  be  void:  .  .  "  [36 
Stat,  at  L.  66,  chap.  149,  Comp.  Stat.  1918, 
§  8661.] 

Turner  was  something  more  than  a  mere 
shoveler  of  coal  under    a    superior's   com- 
mand.   He  was  an  independent  employer  oi^ 
labor,  conscious  of  his  own  power  to  direct^ 
*mnd  willing  to  assume  the  responsibility  of* 
direction  and  to  be  judged  by  its  results. 
This  is  manifest  from  the  contract  under 
review  and  from  the  cooperage  contract;  it 
is  also  manifest  from  his  contracts  with  the 
other   companies  to   whose    industries  the 
railroad  company's  tracks   extended.     We 
certainly  cannot  say  that  he  was  incompe- 
tent to  assume  such  relation  and  incur  its 
consequences. 

Thus,  being  of  opinion  that  Turner  was 
not  an  employee  of  the  company,  but  an 
independent  contractor,  it  is  not  material  to 
consider  whether  the  services  in  which  he 
was  engaged  were  in  interstate  commerce. 

Judgment  reversed  and  case  remanded  for 
further  proceedings  not  inoonsistent  with 
this  opinion* 


(240  U.  8.  444) 
GREAT    NORTHERN    RAILWAY    CX)M« 
PANY,  Plflf.  in  Err., 

V. 

J.  H.  WILES,  as  Administrator  of  the  Es- 
tate of  Dennis  E.  Wiles,  Deceased. 

Nkoligenck  ^=»101  ^  Mastbb  and  Serv- 
ant—Ehplotbbs'  L1ABIUTT--C0MPABA- 
TiVB  Neqlioencb— Pbozhiatb  Cause. 
There  is  no  room  for  the  application 
of  the  rule  of  comparative  n^ligence  estab- 
lished by  the  employers'  liability  act  of 
April  22,  1908  (35  SUt.  at  L.  65,  chap.  149, 
Comp.  Stat  1913,  §  8657),  where  the  rear 
brakeman  of  a  parted  freight  train,  disre- 
garding his  duty  to  protect  the  rear  of  his 
train  by  going  back  a  short  distance  and 
giving  the  wamine  signals  which  the  car- 
rier's rules  required,  remained  in  the 
caboose  and  was  killed  there  when  a  passen- 
ger train,  which  he  knew  was  closely  fol- 
lowing, ran  into  the  standing  train,  since 
his  was  the  causal  negligence,  even  if  n^- 
ligenoe  could  be  imput^  to  the  carrier  from 
the  pulling  out  of  the  drawbar  which  caused 
the  train  to  break  in  two,  there  being  no 
claim  that  the  passenger  train  was  n^li- 
gently  run. 

[Bd.  Note.— For  other  oases,  toe  Nesltgeace, 
Cent.  Dig.  88  85,  168.  164,  167;  Dec.  Dls._$s»Kn.: 
Master  and  Serrant,  Cent.  Dig.  88  665,  672.] 

[No.  196.] 
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Submitted     January     26,     1016.     Decided 
March  20,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which,  reversing  a  judgment  of  the 
District  Court  for  the  County  of  Ottertail, 
directed  the  entry  of  judgment  for  plaintiff 
in  an  action  brought  under  the  Federal  em- 
ployers' liability  act.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  125  Minn.  848,  147 
K.  W.  427. 

The  facta  are  stated  in  the  opinion. 

Messrs.  B.  O.  liindley  and  M.  L.  Coun- 
tryman for  plaintiff  in  error. 

Messrs.  W.  B.  Duxbury  and  Lyle  Petti- 
John  for  defendant  in  error. 

2 

•  *Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court; 

Action  for  damages  for  the  killing  of  one 
Dennis  E.  Wiles,  brought  by  the  adminis- 
trator of  his  estate,  who  is  also  his  father 
and  next  of  kin.  It  was  brought  under  the 
employers'  liability  act  of  April  22,  1908 
<86  Stat,  at  L.  65,  chap.  149),  aa  amended 
April  6,  1010  (36  Stat,  at  L.  291,  ohap.  143, 
Comp.  Stat.  1913,  §  8662). 

Wiles  was  a  freight  brakeman  in  the  em- 
ploy of  the  railway  company  in  interstate 
commerce,  the  company  being  an  interstate 
common  carrier. 

There  was  a  verdict  for  plaintiff  in  the 
sum  of  $650.  Upon  motion  of  defendant  the 
court,  expressing  the  view  that  Wiles's 
negligence  was  the  proximate  cause  of  the 
accident  which  resulted  in  his  death,  ren- 
dered judgment  that,  notwithstanding  the 
verdict,  plaintiff  take  nothing  by  his  action, 
that  the  same  be  dismissed,  and  that  the 
railway  company  recover  of  plaintiff  $36.52 
costs. 

The  judgment  was  reversed  by  the  su- 
preme court  of  the  state  and  judgment 
ordered  to  be  entered  on  the  verdict. 

The  only  issue  is  as  to  the  negligence  of 
the  railway  company  and  the  contributory 
negligence  of  the  deceased,  and  the  causal 
relation,  if  either  existed,  to  the  death  of 
the  deceased. 

The  determining  facts  of  the  case  are  as 
follows: 
^     Deceased    was   a   rear   brakeman    on    a 
^freight  train  of  the  railway  company  pro- 

•  ceeding  easterly  between  Grotto  and*Sky- 
komish,  Washington.  After  having  passed  a 
curve  in  the  road  the  train  broke  in  two  by 
the  drawbar  pulling  out  of  the  sixth  car 
from  the  engine,  which  caused  the  train  to 
stop  instantly.  It  was  run  into  shortly 
after  (from  3  to  6  minutes,  it  was  testi- 
fied) by  a  passenger  train  drawn  by  two 
engines.    The  night  was  pretty  dark  and  the 


weather  a  little  misty.  At  the  place  of  col- 
lision the  track  was  obstructed  by  a  very 
sharp  curve  and  a  bluff  on  the  right-hand 
side  for  about  five  box-car  lengths,  and  the 
rear  end  of  the  freight  train  at  that  place 
could  not  be  seen  more  than  five  box-car 
lengths  away.  On  the  left-hand  side  of  the 
engine,  which  is  the  fireman's  side,  the 
track  could  not  be  seen  more  than  a  car 
length  ahead  because  that  would  be  on  the 
outside  of  the  curve.  The  engineer  of  the 
passenger  train  did  not  know  of  the  exist- 
ence of  the  freight  train  shead  and  no  negli- 
gence is  attributed  to  him.  The  deceased 
and  the  conductor  of  the  freight  train  were 
in  the  caboose  and  both  were  killed.  What 
caused  the  pulling  out  of  the  drawbar  was 
not  shown,  nor  was  there  proof  that  it  waa 
defective,  or  that  the  company  waa  negli- 
gent in  the  care  or  use  of  it. 

The  head  brakeman  of  the  freight  train 
testified  that  the  train  stopped  immediate- 
ly upon  the  pulling  out  of  the  drawbar,  that 
he  descended  from  the  train  and  hastened 
back  to  the  caboose  for  a  chain,  and  that  he 
saw  the  headlight  of  the  passenger  train 
as  it  came  around  the  curve.  He  further 
testified  that  it  was  Wiles's  duty  to  have 
gone  back  to  protect  the  rear  end  of  his 
train  at  the  time  the  passenger  train  was 
due  out  of  the  station  in  the  rear,  and  that 
this  applied  whether  the  delayed  inferior 
train  which  was  ahead  was  running  or 
standing  still;  that  it  was  the  duly  of 
Wiles  to  have  gone  back  a  sufficient  dis- 
tance to  guarantee  full  protection  to  the 
rear  of  his  train,  and  that  the  engineer  of 
the  freight  train,  at  the  time  the  train 
broke  in  two,  signaled  the  rear  brakeman  to^ 
go  back  and  protect  the  rear  end  of  hla^ 
train.  The  same  testimony  tg^to  the  duty  of* 
Wiles  was  given  by  another  witness.  It  ap- 
peared also  from  the  testimony  that  the 
freight  train  waa  losing  time  by  slipping, 
and  that  Wiles  knew  the  time  that  the  pas- 
senger train  was  due  to  leave  Grotto  station, 
and  he  should  have  dropped  off  or  dropped 
fuses  on  the  track  to  notify  the  engineer 
of  the  passenger  train  that  the  freight  waa 
running  slow.  The  fuses  are  of  red  and 
yellow  lights;  the  red  means  to  stop  for  ten 
minutes,  the  yellow  means  to  bring  the 
train  under  control  and  keep  it  under  con- 
trol until  the  next  station  is  reached. 

The  rules  of  the  railway  company  were 
put  in  evidence  as  follows: 

"Rule  99.  When  a  train  stops  or  is  de- 
layed by  any  circumstance  under  which  it 
may  be  overtaken  by  another  train,  the  flag- 
man must  go  back  immediately  with  stop 
signals  a  sufiicient  distance  to  insure  full 
protection.  When  recalled  he  may  return  to 
his  train,  first  placing  two  torpedoes  on  the 
rail  six  rail  lengths  apart,  or  a  lighted 
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f uaee  in  the  center  of  the  track  when  eondi- 
tioDB  require." 

"Rule  100.  If  the  train  should  part 
while  in  motion  trainmen  must,  if  possible, 
prevent  damage  to  the  detached  portions. 
The  signals  prescribed  by  13D  and  15F  must 
be  given." 

13D  is  the  lantern  signal  or  hand  signal, 
either  one;  15F  is  the  whistle  signal.  Rule 
100  applied  to  what  should  be  done  by  the 
members  of  the  train  crew  for  the  protection 
of  the  separated  portions  of  the  train  itself. 
Rule  99  applied  to  what  should  be  done  for 
the  protection  of  other  trains  approaching. 

The  supreme  court  applied  the  rule  of  rea 
ipsa  loquitur  and  justified  a  submission  to 
the  jury  of  the  negligence  of  the  railway 
company  as  a  deduction  from  the  pulling 
out  of  the  drawbar,  and  the  proportion  of 
ito  causal  relation  to  the  death  of  Wiles  to 
the  amount  of  negligence  attributable  to 
him,  and  reversed  the  action  of  the  trial 
court,  entering  judgment  for  the  company 
J  notwithstanding  the  verdict. 
?  *The  application  of  the  doctrine  to  cases 
like  that  at  bar  is  disputable.  Patton  v. 
Texas  &  P.  R.  Co.  179  U.  S.  658,  46  I^  ed. 
861,  21  Sup.  Ct.  Rep.  275;  Looney  t.  Metro- 
politan R.  Co.  200  U.  S.  480,  486,  50  L.  ed. 
664,  668,  26  Sup.  Ct.  Rep.  803,  19  Am.  Neg. 
Rep.  627.  We,  however,  do  not  have  to  go 
farther  than  to  indicate  the  dispute.  The 
auM  at  bar  is  not  solved  by  the  doctrine. 
Tliere  is  no  justification  for  a  comparison 
of  negligences  or  the  apportioning  of  their 
effect.  The  pulling  out  of  the  drawbar  pro- 
duced a  condition  which  demanded  an  in- 
stant performanoe  of  duty  by  Wiles, — a  duty 
not  only  to  himself,  but  to  others.  The  rules 
of  the  company  were  devised  for  such  con- 
dition and  provided  for  its  emergency. 
Wiles  knew  them,  and  he  was  prompted  to 
the  performance  of  the  duty  they  enjoined 
<the  circumstances  would  seem  to  have 
needed  no  prompting)  by  signals  from  the 
engineer  when  the  train  stopped.  He  dis- 
regarded both.  His  fate  gives  pause  to 
blame,  but  we  cannot  help  pointing  out  that 
the  tragedy  of  the  collision  might  have  been 
appalling.  He  brought  death  to  himself  and 
to  the  conductor  of  his  train.  His  neglect 
might  have  extended  the  catastrophe  to  the 
destruction  of  passengers  in  the  colliding 
train.  How  imperative  his  duty  was  is 
manifest.  To  excuse  its  neglect  in  any  way 
would  cast  immeasurable  liability  upon  the 
railroads,  and,  what  is  of  greater  concern, 
remove  security  from  the  lives  of  those  who 
travel  upon  them;  and  therefore  all  who  are 
concerned  with  their  operation,  however 
high  or  low  in  function,  should  have  a  full 
and  an  anxious  sense  of  responsibility. 

In  the  present  case  there  was  nothing  to 
extenuate    Wiles's    negligence;    there    was 


nothing  to  confuse  his  judgment  or  cause- 
hesitation.  His  duty  was  as  clear  as  its  per- 
formance was  easy.  He  knew  the  danger  of 
the  situation  and  that  it  was  imminent; 
to  avert  it  he  had  only  to  descend  from  hia 
train,  run  back  a  short  distance,  and  give^ 
the  signals  that  the  rules  directed. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistait 
with  this  opinion. 


(240  U.  S.  442) 
UNITED  STATES  OP  AMERICA,  Appt^ 

V. 

UNITED  STATES  STEEL  CORPORATION 
et  aL 

Appeal  and  Error  ^=s>597(1)— Rbcobd— 
Testimont  in  Nabsative  Fobm* 

1.  The  reqmrement  of  equity  rule  75  (33^ 
Sup.  Ct.  zi)  that  the  testimony  be  reduced  to 
narrative  form,  will  not  be  enforced  on  an  ap- 
peal to  the  Federal  Supreme  Court,  where  the 
testimony  embraces  thirty  volumes,  contain- 
ing more  than  12,000  pages,  of  which  about- 
one  half  are  devoted  to  testimony  taken  be- 
fore the  rule  became  operative,  the  testi- 
mony, b^  agreement  of  the  parties,  having^ 
been  jprmted  and  bound  aa  it  was  taken,, 
and  the  requisite  number  of  copies  being  on 
hand,  digests  and  full  indexes  having  been 
prepared,  and  all  references  to  the  testi- 
mony which  the  court  below  made  in  ita 
opinion  being  to  the  testimony  as  contained 
in  the  boimd  volumes. 

[Bd.   Note.~For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «s»597(l).] 
Appeal  and  Bbboe  ^ss»Q24  ^  Filing  Rbc- 

obd— e2zten8ion  of  tudb. 

2.  The  Federal  Supreme  Court  will  ex- 
tend the  time  for  filing  the  record  on  a|K 
peal  where  it  thinks  that  such  extension  la- 
desirable  in  order  that  ample  opportunity 
be  afforded  to  file  a  record  which  shall  be- 
made  up  conformably  to  the  court's  views. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  CenL  Dig.  ||  2m-S74S;   Dee.  Dig.  «ss>624.1 


[No.  — .] 


March  20,  1010. 

APPLICATION  for  an  order  extending  the^ 
time  to  docket  the  case  and  file  the  ree- 
ord  on  an  appeal  from  the  District  Court 
of  the  United  States  for  the  District  of 
New  Jersey.  Time  extended  sixty  day» 
from  March  15,  1916. 

Solicitor  General  Davis  for  the  applica- 
tion. 

Messrs.  Richard  V.  Lindabury  and  David 
A.  Keed  opposed. 


^s»For  other  cssei  tee 
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Mr.  Chief  Justice  White  delivered  the 
•opinion  of  the  court: 

The  United  States  applied  to  the  court 
below  to  eirtend  the  time  for  filing  the 
record  from  March  16th,  1016,  the  existing 
date,  to  Julj  Ist,  to  give  it  time  to  complete 
^the  reduction  of  the  testimony  to  a  narra- 
^  tive  form,  conformably  to  equity  rule  75. 
-•  The  defendant  opposed  the  request  on  the 
ground  that  there  was  doubt  as  to  the  possi- 
bility of  adequately  reducing  the  testimony, 
«nd  on  the  further  ground  that  it  desired 
the  testimony  brought  up  in  original  shape, 
and  because,  under  all  the  circumstances  of 
the  case,  it  should  not  be  governed  by  equity 
rule  76.  The  court  declined  to  pass  upon 
the  application,  but  suggested  that  the 
.parties  submit  to  this  court  the  question 
whether  equity  rule  75  was,  under  the 
•circumstances,  imperatively  applicable, 
stating,  however,  that  it  had  found  great 
■advantage  in  disposing  of  the  ease  from 
having  the  original  testimony  before  it,  and 
was  of  the  opinion  that  a  like  advantage 
would  be  experienced  by  this  court  if  the 
•original  testimony  was  brought  up.  The 
4ipplication  before  us  was  then  made,  and 
is  resisted  on  the  grounds  which  were  urged 
against  it  below. 

The  facts  are  these:  The  testimony  was 
taken  before  an  examiner  and  embraces  30 
volumes,  containing  12,151  pages.  Of  these, 
14  volumes,  or  about  5,969  pages,  embrace 
testimony  taken  before  equity  rule  76  be- 
came operative.  By  agreement  between  the 
parties,  as  the  testimony  was  taken  it  was 
printed  and  bound,  and  the  requisite  number 
of  copies  of  the  volumes  are  on  hand  to 
serve  as  part  of  the  record  in  this  court  on 
the  appeal.  To  facilitate  the  court  below, 
digests  and  full  indexes  were  prepared  by 
^iounsel,  and  all  the  references  to  the  testi- 
mony made  by  the  court  below  in  its  opin- 
ion are  directed  to  the  testimony  as  con- 
tained in  the  bound  volumes. 

Under  the  facts  which  we  have  stated,  we 
are  of  opinion  that  the  case  is  an  exception 
to  equity  rule  75,  and  should  not  be  con- 
trolled by  it,  and  hence  that  the  testimony 
in  its  original  form  as  contained  in  the 
volumes  already  printed  should  constitute  a 
part  of  the  record  on  appeal,  and  therefore 
there  is  no  reason  to  grant  the  request  for 
time  based  upon  the  contrary  assumption. 
3  While  this  is  true,  however,  in  order  that 
•  there  may  be  ample 'opportunity  to  file  the 
record  made  up  conformably  to  the  views 
which  we  have  just  stated,  the  time  for 
filing  the  record,  which  was  extended  by 
this  court  on  March  15th,  pending  this 
application,  will  be  now  extended  sixty  days 
from  that  date. 

And  it  is  so  ordered. 


(240  U.  0.  <17) 
G.  P.  VARNER  and  W.  E.  Marshall,  Part- 
ners,   Doing    Business    as    the    Wichita 
Lumber  Company,  Appts., 

V. 

NEW  HAMPSHIRE  SAVINGS  BANK  and 
P.  J.  Conklin.(No.  264.) 


HAINES   TILE   &   MANTEL  COMPANY, 
Appt., 

V. 

NEW     HAMPSHIRE     SAVINGS     BANK 
and  P.  J.  Conklin.  (No.  265.) 


JACKSON-WALKER  COAL  &  MATERIAL 
COMPANY,  Appt, 

V. 

NEW  HAMPSHIRE  SAVINGS  BANK  and 
P.  J.  Conklin.  (No.  266.) 

Appeal  and  Erbob  ^=»1004(2)— Fboit  Cm- 
curr  OouBT  or  Appeals  —  Bsvisw  of 
Facts. 

A  decree  of  a  circuit  court  of  appeals 
will  be  affirmed  by  the  Federal  Supreme 
Court  where  the  essential  question  is  one  of 
fact,  and  the  latter  eourt  thinks  that  the 
evidence,  though  sharply  conflicting  and  dis- 
closing substantial  difficulties,  sustains  the 
conclusion  reached  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  I  4338;    Dec  Dig.  «=s>1004(S).] 

[Nos.  264,  266,  266.] 

Argued  March  8  and  9, 1916.   Decided  Aprfl 
8»  1916. 

THBEE  APPEALS  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  to  review  decrees  which,  reversing 
a  decree  of  the  District  Court  for  the  Dis- 
trict of  Kansas,  adjudged  that  mortgage 
creditors  of  the  bankrupt  were  entitled  to 
priority  over  mechanics'  lienors.    Affirmed. 

See  same  case  below,  132  C.  C.  A.  631, 
216  Fed.  721. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cliester  I.  I/ong,  J.  A.  Brubach- 
er,  Georg«  Gardner,  and  A.  M.  Cowan  for 
appellants. 

Messrs.  Kos  Harris,  Samuel  C.  East- 
man, V.  Harris,  R.  L.  Holmes,  C.  G.  Ysn- 
key,  and  W.  E.  Holmes  for  appellees.  ^ 

•Mr.  Justice  McReynolds  delivered  the* 
opinion  of  the  court: 

This  is  a  contest  for  priority  between 
creditors  of  a  bankrupt.  Appellees  claim 
under  mortgages  upon  certain  real  estate  in 
Wichita,  alleged  to  have  been  recorded  be- 
fore building  operations  on  the  property 
were  commenced.  Appellants  maintain  con- 
struction began  prior  to  recordation,  and 
that  they  are  secured  by  preferred  me- 
chanics' liens  created  by  the  Kansas  stat- 
ute. Disagreeing  with  the  district  court, 
but  in  accord  with  the  referee's  opinion,  the 
circuit  court  of  appeals  (132  C.  C.  A.  631, 
216  Fed.  721)  held  that  no  "such  work  as 
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amounted  to  the  commencement  of  the  build- 
ing within  the  meaning  of  the  Kansas  stat- 
ute" was  performed  prior  to  the  time  when 
the  mortgages  were  placed  on  record,  and 
''that  what  was  done  was  but  a  mere  pre- 
tense at  the  commencement  of  a  building, 
done  to  defeat  bona  fide  prior  liens."  And 
it  accordingly  adjudged  the  mortgage  cred- 
itors entitled  to  priority. 

The  essential  question  presented  is  one 
of  fact;  and  there  is  sharp  dispute  in  the 
testimony.  Substantial  difficulties  are  dis- 
dosedy  but,  after  considering  the  evidence, 
we  think  it  sustains  the  conclusions  reached 
by  the  Circuit  Court  of  Appeals;  and  the 
Judgment  entered  there  is  accordingly  af- 
firmed* 


r840  u.  8.  cm) 

SOUTHERN   EXPRESS   COMPANY,   Plff. 
in  Err., 

T. 

JOHN  BYERS. 

Oasbixbs  ^s>133-^Evidbnob  —  Doouhen- 
TABT— Rate  Sohbduues. 

1.  Rate  schedules  of  an  interstate  car- 
rier on  file  with  the  Interstate  Commerce 
Commission  are  admissible  in  evidence  in 
an  action  against  it  to  recover  damages  for 
delay  in  the  deliverv  of  an  interstate  ship- 
ment on  the  issue  of  the  validity  and  effect 
of  a  provision  in  the  bill  of  lading  by  which 
the  carrier  undertook  to  limit  its  liability 
to  a  Q>ecified  sum. 

nSd.  Note.— For  other  eases,  tee  Carriers, 
Cent.  Dig.  n  683-687,  e06;    Deo.  Dig.  ds>183.]  . 

Dakagbs  C=:»49— Mental  Anguish— Gab- 
bdcb's  Liabilitt. 

2.  Damages  for  mental  suffering  only 
are  not  recoverable  from  a  carrier  on  ac- 
count of  its  delay  in  the  delivery  of  an  in- 
terstate shipment, 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  SS  100,  256;    Dee.  Dig.  «=949.] 

[No.  201.] 

Submitted  March  2,  1916.    Decided  April  3, 
1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Buncombe  County,  in 
that  state,  awarding  damages  against  a  car- 
rier for  mental  suffering  only  on  account  of 
its  delay  in  the  delivery  of  an  interstate 
shipment.  Reversed  and  remanded  for 
further  proceedings. 

See  same  case  below,  165  N.  C.  642,  81 
S.  E.  741. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Julius  C.  Martin,  Thomas  S. 
Rollins,  George  H.  Wright,  and  Robert 
C.  Alston  for  plaintiff  in  error.  ■ 

No  brief  was  filed  for  defendant  in  error. 


Mr.  Justice  McReynoIds  delivered  the 
opinion  of  the  court: 

Claiming  damages  solely  on  account  ot^ 
mental     anguish     occasioned     by     failure^ 
promptly   to   deliver   a   casket   and*  grave* 
clothes  intended  for  his  wife's  bur  it.  1,  and 
accepted  by  plaintiff  in  error  with  knowU 
edge  of  the  facts  at  Asheville,  North  Caro- 
lina, for  transportation  to  Hickory  Grove, 
South  Carolina,  Byers  recovered  a  judgment 
against  it  for  $250,  and  this  was  affirmed 
by  the  supreme  court  of  North  Carolina. 
166  N.  C.  642,  81  S.  E.  741. 

In  defense  the  Express  Company  averred: 
That  while  engaged  in  interstate  commerce 
it  received  the  described  articles  at  Ashe- 
ville and  transported  them  to  Hickory 
Grove;  that»  as  required  by  act  of  Con- 
gress approved  June  29,  1906  [34  Stat,  at 
L.  684,  chap.  3691,  Comp.  Stat.  1918,. 
§  8663],  and  amendments,  it  had  filed  a 
schedule  of  rates  with  the  Interstate  Com- 
merce Commission;  that  at  time  of  ship^ 
ment  it  issued  a  bill  of  lading  limiting  lia-. 
bility  to  $60;  that  it  had  paid  the  shipper 
the  full  amoimt  expended  by  him  in  pur- 
chasing the  articles;  that  no  present  lia- 
bility exists,  and  especially  imder  the  lawa 
of  the  United  States  it  ia  not  responsible 
for  such  damages  as  those  specified. 

There  was  put  in  evidence  a  duly  executed 
receipt  for  $64.17,  ''being  in  full  payment 
for  one  coffin  delivered  to  Southern  Expresa 
Company  at  Asheville,  North  Carolina,  on 
April  1st,  1912,  by  John  Byers,  to  be 
shipped  to  Sarsli  Moore,  Hickory  Grove^ 
South  Carolina;"  and  Byers  testified  that 
"the  Southern  Express  Company  paid  him 
for  all  the  money  he  had  paid  out  on  the 
casket  and  other  things  contained  in  the 
shipment,  but  did  not  pay  him  anything  for 
damages."  The  bill  of  lading  was  also  in- 
troduced. It  specified  no  value  and  under- 
took to  restrict  the  carrier's  liability  to 
$50.  Clause  1  is  copied  in  the  margin.! 
Objection  was  sustained  to  a  seasonablen 
*ioffer  by  the  company  to  prove  its  schedules? 
of  rates  on  file  with  the  Interstate  Com- 
merce Commission. 

Manifestly  the  shipment  was  interstate 
commerce;  and,  under  the  settled  doctrine 
established  by  our  former  opinions,  rights 
and  liabilities  in  connection  therewith  de- 
pend upon  acts  of  Congress,  the  bill  of  lad- 
ing and  common-law  principles  accepted 
and  enforced  by  the  Federal  courts.  In 
order  to  determine  the  validity  and  effect 


1 1.  In  consideration  of  the  rate  charged 
for  carrying  said  property  which  is  regu- 
lated by  the  value  and  classification  thereof 
and  is  based  upon  a  valuation  of  not  exceed- 
ing $60  for  any  shipment  of  100  pounds  or 
less,  and  not  exceeding  60  cents  per  pound 
for  any  shipment  in  excess  of  100  pounds,. 
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of  restrictions  upon  liability  contained  in 
such  bills,  it  is  important,  if  not  indeed 
essential,  to  consider  the  applicable  sched- 
ules on  file  with  the  Commission.  Adams 
Bzp.  Co.  T.  Croninger,  226  U.  S.  491»  67  L. 
ed.  314,  44  LJKJL(NJ3.)  257,  33  Sup.  Ct 
Rep.  148;  Chicago,  B.  &  Q.  R.  Co.  t.  Miller, 
226  U.  S.  513,  57  L.  ed.  323,  33  Sup.  Ct. 
Rep.  155;  Chicago,  St.  P.  M.  &  O.  R.  Co. 
T.  Latta,  226  U.  S.  519,  57  L.  ed.  328,  33 
Sup.  Ct.  Rep.  155;  Wells,  F.  &  Co.  t.  Nei- 
man-Marcus  Co.  227  U.  S.  469,  57  L.  ed. 
600,  33  Sup.  Ct.  Rep.  267;  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S.  639,  57 
L.  ed.  683,  33  Sup.  Ct.  Rep.  391;  Missouri, 
E.  ft  T.  R.  Co.  ▼.  Harriman,  227  U.  S.  657, 
57  L.  ed.  690,  33  Sup.  Ct.  Rep.  397;  Chi- 
cago, R.  I.  ft  P.  R.  Co.  T.  Cramer,  232  U. 
S.  490,  58  L.  ed.  697,  34  Sup.  Ct.  Rep.  383; 
Boston  ft  M.  R.  Co.  t.  Hooker,  233  U.  S. 
97,  58  L.  ed.  868,  LJt.A.1915B,  450,  Ann. 
Cas.  1915D,  593;  George  M.  Pierce  Co.  t. 
Wells,  F.  ft  Co.  236  U.  S.  278,  59  L.  ed. 
576,  35  Sup.  a.  Rep.  351;  New  York,  P.  ft. 
N.  R.  Co.  T.  Peninsula  Produce  Exch.  240 
U.  S.  34,  60  L.  ed.  — ,  36  Sup.  Ct  Rep.  230. 
It  was  plain  error  to  exclude  the  rate 

H  v^hedules. 

f  *  Having  been  requested  in  apt  time,  the 
trial  court  refused  to  charge  the  jury  as 
follows:  "As  the  shipment  which  is  al- 
leged to  have  been  delayed  was  a  shipment 
in  interstate  commerce,  and  as  the  damage 
claimed  by  the  plaintiff  is  damage  for  men- 
tal suffering  only  on  account  of  the  delay 
of  the  delivery  of  said  shipment,  the  court 
instructs  the  jury  that  under  the  evidence 
in  this  case  the  plaintiff  is  not  entitled  to 
recover  any  such  damage;  the  jury  is  there- 
fore directed  to  render  a  verdict  for  the  de- 
fendant." This  instruction  should  have 
been  given. 

The  action  is  based  upon  a  claim  for 
mental  suffering  only, — ^nothing  else  was  set 
up  and  the  proof  discloses  no  other  injury 
for  which  compensation  had  not  been  made. 
In  such  circumstances  as  those  presented 
here,  the  long-recognized  common-law  rule 
permitted  no  recovery;  the  decisions  to  this 
effect  ''rest  upon  the  elementary  principle 
that  mere  mental  pain  and  anxiety  are  too 
vague  for  legal  redress  where  no  injury  is 


done  to  person,  property,  health,  or  repu- 
tation.**  Cooley,  Torts,  3d  ed.  page  94. 
The  lower  Federal  courts,  almost  without 
exception,  have  adhered  to  this  doctrine, 
and  in  so  doing  we  think  they  were  clearly 
right  upon  principle  and  also  in  accord  with 
the  great  weight  of  authority.  Chase  v. 
Western  U.  Teleg.  Co.  10  L.ILA.  464,  44 
Fed.  554;  Crawson  v.  Western  U.  Teleg. 
Co.  47  Fed.  544;  Wilcox  v.  Richmond  ft  D. 
R.  Co.  17  L.R.A.  804,  3  C.  C.  A.  73,  8  U. 
S.  App.  118,  52  Fed.  264;  Tyler  v.  Western 
U.  Teleg.  Co.  54  Fed.  634;  Kester  T.  West- 
em  U.  Teleg.  Co.  55  Fed.  603;  Western  U. 
Teleg.  Co.  v.  Wood,  21  L.R.A.  706,  6  C.  C. 
A.  432,  13  U.  S.  App.  317,  57  Fed.  471; 
Ckdian  V.  Western  U.  Teleg.  Co.  59  Fed. 
433;  McBride  v.  Sunset  Teleph.  Co.  96  Fed. 
81;  Stansell  v.  Western  U.  Teleg.  Co.  107 
Fed.  668;  Western  U.  Tel^.  Co.  t.  Sklar» 
61  C.  C.  A.  281,  126  Fed.  295;  Alexander  v. 
Western  U.  Teleg.  Co.  126  Fed.  445;  Rowan 
V.  Western  U.  Teleg.  Co.  149  Fed.  550;  West- 
em  U.  TelQg.  Co.  V.  Burris,  102  C.  C.  A. 
386,  179  Fed.  92;  Kyle  v.  Chicago,  R.  I.  ft 
P.  R.  Co.  105  C.  C.  A.  151,  182  Fed.  613. 
But  see  Beasley  v.  Western  U.  Teleg.  Co. 
?9  Fed.  181.  S 

*In   So   Relle  t.  Westem  U.  Teleg.   Co.? 

(1881)  55  Tex.  308,  40  Am.  Rep.  805,  the 
supreme  court  of  Texas  held  the  addressee 
of  a  message  might  recover  damages  of  a 
telegraph  company  because  of  mere  mental 
suffering.  Subsequently  the  courts  of  Ala- 
bama, Iowa,  Kentucky,  Nevada,  North  Caro- 
lina, and  Tennessee  approved  and  enforced 
a  like  rule;  those  of  Dakota,  Florida,  Geor- 
gia, Illinois,  Indiana,  Kansas,  Minnesota, 
Mississippi,  Missoiuri,  New  York,  Ohio^ 
Oklahoma,  Virginia,  and  West  Virginia  defi- 
nitely rejected  the  innovation.  Many  of 
the  pertinent  cases  are  reviewed  in  Westem 
U.  Teleg.  Co.  v.  Chouteau  (1911)  28  Okla. 
664,  115  Pac.  879,  Ann.  Cas.  1012D,  824, 
3  N.  C.  C.  A.  879,  49  L.R.A.(N.S.)  206» 
and  note;  the  general  subject  is  discussed 
and  the  authorities  cited  in  Sutherland  on 
Damages,  3d  ed.  §§  975  et  seq.,  Sedgwick  on 
Damages,  9th  ed.  §§  43  et  seq.,  and  Shear- 
man ft  Redfield  on  Negligence,  6th  ed.  §{ 
756  et  seq. 
The  judgment  of  the  court  below  must  be 


unless  a  greater  value  is  declared  at  time  of 
shipment,  the  shipper  agrees  that  the  com- 
pany shall  not  be  liable  in  any  event  for  more 
than  fifty  dollars  ($50)  on  any  shipment 
of  100  pounds  or  less,  and  for  not  exceed- 
ing 50  cents  per  pound  on  a  shipment  weigh- 
ing more  than  100  pounds,  and  said  prop- 
erty  is  valued  at,  and  the  liability  of  this 
company  is  hereby  limited  to,  the  value 
above  stated,  unless  a  greater  value  is  de- 
clared at  the  time  of  shipment,  and  the 
charge  for  value  paid  or  agreed  to  be  paid 
therefor;  and  in  case  of  partial  loss  or  oam- 


age  the  company  shall  not  be  liable  for  more 
than  such  proportion  of  the  same  as  $50 
if  100  pounds  or  less  in  weight,  or  60  cents 
per  pound  if  weight  exceeds  100  pounds,  or 
the  value  declared  bears  to  the  actual  value 
if  greater. 

If  the  said  property  is  offered  for  ship- 
ment under  the  special  rates  named  in  sec- 
tions "D"  and  "E"  of  the  existing  Official 
Express  Classification,  it  is  agreed  that 
the  value  of  the  same  does  not  exceed  ten 
dollars  ($10)  per  package,  said  rates  not 
applying  on  paekages  of  greater  value. 
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reversed  and  the  eause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 
And  it  is  so  ordered. 

Mr.  Justice  McKenna  and  Mr.  Justice 
Holmes  concur  in  the  result. 


(240  n.  8.  681) 

CENTRAL  TRUST  COMPANY  OF  ILLI- 

NOIS,  Trustee  of  the  Estate  of  Frank  E. 

Scott     Transfer     Company,     Bankrupt, 
Appt., 

V. 

CHICAGO  AUDITORIUM  ASSOCIATION. 
(No.   162.) 


CHICAGO  AUDITORIUM  ASSOCIATION, 
Appt.,  and  Petitioner, 

V. 

CENTRAL  TRUST  COMPANY  OF  ILLI- 
NOIS,  Trustee  of  the  Estate  of  Frank  E. 
Scott  Transfer  Company,  Bankrupt.  (No. 
174.) 

Courts  <5=»3SLHo)— Appeal— From  Circuit 
Court  of  Appeals— Bankruptcy  Casb— 
Federal  Question. 

1.  A  decision  of  a  circuit  court  of  ap- 
peals that  a  claim  against  a  bankrupt 
estate  for  damages  growing  out  of  the  an- 
ticipatory breach  of  an  executory  contract, 
while  allowable  as  a  provable  debt  for  the 
term  during  which  that  court  thought  that 
the  contract  was  mutually  obligatory, 
should  not  be  allowed  beyond  that  period, 
is  not  reviewable  in  the  Federal  Supreme. 
C!ourt  under  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  553,  chap.  541,  Comp. 
Stat.  1913,  §  9609),  §  25b-l,  as  presenting 
a  Federal  question  which  would  sustain  a 
writ  of  error  to  a  state  court. 

[Ed.  Note.>-For  other  cases,  see  Courts.  Cent. 
Dig.  8  1020;    Dec.  Dig.  <S=>382(5).] 

Bankruptcy  ^=>318(2)— Provable  Debi^ 
Damages  for  Anticipatory  Breach  of 
Contract. 

2.  The  filing  of  an  Involuntary  petition 
in  bankruptcy  against  a  baggage  transfer 
and  livery  corporation,  followed  by  an  ad- 
judication of  bankruptcy,  is  the  equivalent 
of  an  anticipatory  breach  of  its  executory 
eontract  with  a  hotel  company  for  the 
latter's  baggage  and  livery  business,  where 
the  trustee  in  bankruptcy  does  not  elect  to 
assume  performance,  and  gives  rise  to  a 
claim  provable  in  the  bankruptcy  proceed 
ings,  as  one  "founded",  within  the  mean- 
ing of  the  act  of  July  1,  1898  (30  Stat, 
at  L.  563,  chap.  541,  Comp.  Stat.  1913,  ( 
9647),  §  63a-4,  "upon  a  contract,  express 
or  implied." 

[Bd.   Note.— For  other  caees,  see  Baakniptcy, 
Dec.  Dig.  «=s>818(2).] 

Bankruptcy  «=>318(2)— Provable  Debt- 
Damages  FOR  Anticipatory  Breach  of 
Contract— Term. 

3.  A  bankruptcy  court,  in  allowing  as  a 
provable  debt  a  claim  for  damages  arising 
out  of  the  anticipatory  breach  by  the  bank- 
rupt of  its  executory  contract  with  a  hotel 
company  for  the  latter's  baggage  and  livery 


business,  should  not  limit  it  to  the  damages 
for  the  six  months  following  such  breach, 
although  the  contract  reserved  to  the  hotel 
company  an  option  to  revoke  the  privileges 
by  giving  six  months'  notice  in  writing  o^ 
its  election  so  to  do,  in  which  case  both 
parties  were  to  be  released  from  further 
liability  at  the  expiration  of  the  six  months. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  <ds^318(2).] 

[Nos.  1G2  and  174.] 

Argued  January  12,  1916.    Decided  April  3, 
1916. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  decree  which,  reversing  a 
decree  of  the  District  Court  for  the  North- 
ern District  of  Illinois,  Eastern  Division, 
allowed,  as  a  provable  debt  against  the 
bankrupt  estate,  a  part  of  the  damages 
growing  out  of  the  bankrupt's  anticipatory 
breach  of  an  executory  contract.  Affirmed. 
Also  a 

CROSS  APPEAL  from,  and  Certiorari  to^ 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit  on  behalf  of 
the  creditors  to  review  the  same  decree. 
Appeal  dismissed,  and  decree  reversed  on 
certiorari. 

See  same  case  below,  132  C.  C.  A.  452, 
216  Fed.  308. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwin  C.  Brandenburg,  Fred- 
erick D.  Silber,  and  Clarence  J.  Silber 
for  the  Central  Trust  Company  of  Illinois. 

Messrs.  William  D.  Bangs,  Rudolph 
Matz,  and  John  C.  Mechem  for  the  Chicago 
Auditorium  Association. 

*  Mr.  Justice  Pitney  delivered  the  opinion  f 

of  the  court: 

On  July  22,  1911,  a  creditors'  petition 
in  bankruptcy  was  filed  against  the  Frank 
E.  Scott  Transfer  Company,  an  Illinois  cor- 
poration, and  it  was  adjudged  a  bankrupt 
on  August  7.  The  act  of  bankruptcy 
charged  and  adjudicated  does  not  appeSH*. 
When  the  proceedings  were  commenced,  the 
bankrupt  held  contract  relations  with  the 
Chicago  Auditorium  Association  under  a 
written  agreement  made  between  them  Feb-^ 
ruary  1,  1911,  which  had  been  partiallyg. 
•performed.  By  its  terms  the  Association* 
granted  to  the  Transfer  Company,  for  a 
term  of  five  years  from  the  date  of  the  con- 
tract, the  baggage  and  livery  privilege  of 
the  Auditorium  Hotel,  in  the  city  of  Chi- 
cago; that  is  to  say,  the  sole  and  exclusive 
right,  so  far  as  it  was  within  the  legal  ca- 
pacity of  the  Association  to  grant  the  same, 
to  transfer  baggage  and  carry  passengers  to- 
and  from  the  hotel  and  to  furnish  livery  to- 
its  guests  and  patrons.     For  the  baggago- 
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prWilege  the  Transfer  Company  agreed  to 
pay  to  the  Aasoeiation  the  turn  of  $6,000, 
in  monthly  instalments  of  $100  each,  and 
for  the  livery  privilege  the  sum  of  $15,000, 
in  monthly  instalments  of  $250  each,  and 
also  agreed  to  furnish  to  the  hotel  and  its 
guests  and  patrons  prompt  and  efficient 
baggage  and  livery  service  at  reasonable 
rates  at  all  times  during  the  continuance 
of  the  privil^es.  It  was  further  agreed  as 
follows: 

"The  party  of  the  first  part  [Chicago 
Auditorium  Association],  however,  reserves 
the  right,  which  is  an  express  condition  of 
the  foregoing  grants,  to  cancel  and  revoke 
either  or  both  of  said  privileges,  by  giving 
six  months'  notice  in  ¥rriting  of  its  election 
so  to  do,  whenever  the  service  is  not,  in  the 
opinion  of  the  party  of  the  first  part,  satis- 
factory, or  in  the  event  of  any  change  in 
management  of  said  hotel;  and  in  case  of 
the  termination  of  either  or  both  of  said 
privileges  by  exercise  of  the  right  and  op- 
tion reserved  by  this  paragraph,  such  privi- 
lege or  privileges  shall  cease  and  determine 
at  the  expiration  of  the  six  months'  notice 
aforesaid,  and  both  parties  hereto  shall  in 
that  case  be  released  from  further  liability 
respecting  the  concession  so  canceled  and 
revoked. 

"Said  rights  and  concessions  shall  not  be 
assignable  without  the  express  written  con- 
sent of  the  party  of  the  first  part,  nor  shall 
the  assignment  of  the  same,  with  such  writ- 
ten consent,  relieve  the  party  of  the  second 
part  [Scott  Transfer  Company]  from  lia- 
bility on  the  covenants  and  agreements  of 

oothis  instrument." 

•  *  The  contract  authorized  the  Association, 
in  the  event  of  default  by  the  Transfer 
Company  in  the  payment  of  any  instalment 
of  money  due,  or  in  the  performance  of  any 
other  covenant,  if  continued  for  thirty  days, 
to  terminate  the  privileges  at  its  option, 
without  releasing  the  Transfer  Company 
from  liability  upon  its  covenants.  Should 
either  or  both  of  the  privileges  be  thus  ter- 
minated before  January  31,  1916,  the  Asso- 
eiation  was  to  be  at  liberty  to  sell  the  privi- 
leges, or  make  a  new  or  different  contract 
for  the  remainder  of  the  term,  but  was  not 
to  be  obliged  to  do  this,  and  the  Transfer 
Company,  unless  released  in  writing,  was 
to  remain  liable  for  the  entire  amount 
agreed  to  be  paid  by  it. 

Up  to  the  time  of  the  bankruptcy  this 
eontract  remained  in  force,  and  neither 
party  had  violated  any  of  its  covenants. 
The  trustee  in  bankruptcy  did  not  elect  to 
assume  its  performance,  and  the  Associa- 
tion entered  into  a  contract  with  other  par- 
ties for  the  performance  of  the  baggage  and 
livery  service,  and  obtained  therefrom  the 
sum  of  $234.69  monthly  as  compensation 


for  those  privileges.  On  February  28,  1912,. 
it  exhibited  its  proof  against  the  bankrupt 
estate,  claiming  an  indebtedness  of  $6,- 
537.94,  of  which  $311.20  had  accrued  prior 
to  the  bankruptcy  proceedings,  and  the  re- 
mainder was  claimed  as  unliquidated  dam- 
ages arising  under  the  contract  for  alleged 
breach  thereof  on  the  part  of  the  bankrupt 
through  the  bankruptcy  proceedings.  Of 
this  amount  $691.86  represented  the  loss 
incurred  during  the  first  six  months  of 
bankruptcy.  Objections  filed  by  the  trustee 
were  sustained  by  the  referee,  except  as  to 
that  portion  of  the  claim  which  had  ac- 
crued prior  to  the  bankruptcy  proceedings. 
On  review,  the  district  court  sustained  this 
decision.  On  appeal  to  the  circuit  court  of 
appeals,  the  order  of  the  district  court  was 
reversed,  and  the  cause  remanded  with  di- 
rection to  allow  $691.86  upon  the  claim,  and 
to  disallow  the  remaining  portion.  132  C.^ 
C.  A.  452,  218  Fed.  308.  » 

•An  appeal  to  this  court  by  the  trustee* 
in  bankruptcy  was  allowed,  imder  §  25b-2 
of  the  bankruptcy  act  (of  July  1,  1898, 
chap.  541,  30  Stat,  at  L.  544,  553,  Comp. 
Stat.  1913,  §§  9585,  9609),  upon  a  certifi- 
cate by  a  justice  of  this  court  that  the  de- 
termination of  the  questions  involved  was 
essential  to  a  uniform  construction  of  the 
act  throughout  the  United  States.  This  is 
No.  162.  Thereafter  a  cross  appeal  by  the 
Auditorium  Association  was  allowed  by  one 
of  the  judges  of  the  circuit  court  of  appeals. 
This  is  No.  174. 

A  motion  is  made  to  dismiss  the  eross 
appeal,  and  this  must  be  granted.  In  the 
absence  of  the  certificate  prescribed  by 
§  25b-2,  the  sole  authority  for  an  appeiJ 
from  a  decision  of  the  circuit  court  of  ap- 
peals, allowing  or  rejecting  a  claim,  ia 
found  in  §  25b-l:  "Where  the  amount  in 
controversy  exceeds  the  sum  of  two  thou- 
sand dollars,  and  the  question  involved  ia 
one  which  might  have  been  taken  on  appeal 
or  writ  of  error  from  the  highest  court  of  a 
state  to  the  Supreme  Court  of  the  United 
States."  This  limits  such  appeals  to  cases 
where  Federal  questions  are  involved,  of  the 
kind  described  in  §  237,  Judicial  Code  (3& 
SUt.  at  L.  1156,  chap.  231,  Comp.  Stat 
1913,  §  1214).  The  motion  to  dismiss  is  re- 
sisted upon  tlie  groimd  that  the  claim  of  the 
Association  to  damages  beyond  a  period  of 
six  months  was  denied  by  the  court  of  ap- 
peals as  not  constituting  a  provable  debt  in 
bankruptcy,  and  tiiat  a  Federal  question  ia 
thus  necessarily  presented,  provability  de- 
pending upon  a  construction  of  the  bank- 
ruptcy act.  An  examination  of  the  opinion 
of  that  court,  however,  shows  that  while  it 
held  that  damages  for  anticipatory  breach 
of  the  contract  were  provable,  it  held  that 
the  contract  itself,  because  of  the  opti<» 
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reserved  to  the  Auditorium  Association  to 
cancel  it  on  six  months'  notice,  was  mu- 
tually obligatory  for  that  term  only,  and 
hence  no  damages  beyond  that  period  were 
allowable.  This  involved  no  Federal  ques- 
tion. Chapman  v.  Bowen,  207  U.  S.  89,  92, 
62  L.  ed.  116,  117,  28  Sup.  Ct.  Rep.  32. 
A  But,  in  view  of  the  general  importance 
gof  the  question  of  the  amount  allowable  in 

*  its  relation  to  the  questiont^involved  in  the 
trustee's  appeal,  we  have  concluded  that  a 
certiorari  should  be  allowed  in  lieu  of  the 
cross  appeal. 

Coming  to  the  merits:  It  is  no  longer 
open  to  question  in  this  court  that,  as  a 
rule,  where  a  party  boimd  by  an  executory 
contract  repudiates  his  obligations  or  dis- 
ables himself  from  performing  them  before 
the  time  for  performance,  the  promisee  has 
the  option  to  treat  the  contract  as  ended, 
io  far  as  further  performance  is  concerned, 
and  maintain  an  action  at  once  for  the  dam- 
ages occasioned  by  such  anticipatory  breach. 
The  rule  has  its  exceptions,  but  none  that 
now  concerns  us.  Roehm  v.  Horst,  178  U. 
S.  1,  18,  19,  44  L.  ed.  953,  960,  961,  20 
Sup.  Ct.  Rep.  780.  And  see  O'Neill  v.  Su- 
preme Council,  A.  L.  H.  70  N.  J.  L.  410, 
412,  57  Atl.  463,  1  Ann.  Cas.  422.  There 
is  no  doubt  that  the  same  rule  must  be  ap- 
plied where  a  similar  repudiation  or  dis- 
ablement occurs  during  performance. 
Whether  the  intervention  of  bankruptcy 
constitutes  such  a  breach  and  gives  rise  to 
a  claim  provable  in  the  bankruptcy  proceed- 
ings is  a  question  not  covered  by  any  pre- 
vious decision  of  this  court,  and  upon  which 
the  other  Federal  courts  are  in  con- 
flict. It  was,  however,  held  in  Lovell  v. 
St.  Louis  Mut.  L.  Ins.  Co.  Ill  U.  S.  264, 
274,  28  L.  ed.  423,  426,  4  Sup.  Ct.  Rep. 
390,  where  a  life  insurance  company  be- 
came insolvent  and  transferred  its  assets 
to  another  company,  that  a  policy  holder 
was  entitled  to  regard  his  contract  as  ter- 
minated and  demand  whatever  damages  he 
had  sustained  thereby.  And  see  Carr  v. 
Hamilton,  129  U.  S.  252,  256,  32  L.  ed.  669, 
670,  9  Sup.  Ct.  Rep.  295.  In  support  of  the 
provability  of  the  claim  in  controversy.  Ex 
parte  Pollard,  2  Low.  Dec.  411,  Fed.  Cas. 
No.  11,252;  Re  Swift  (C.  C.  A.  1st)  50  C. 
C.  A.  264,  112  Fed.  315,  319,  321;  Re  Stem 
(C.  C.  A.  2d)  54  C.  C.  A.  60,  116  Fed.  604; 
Re  Pettingill  (D.  C.  Mass.)  137  Fed.  143, 
146,  147;  Re  Ncflf  (C.  C.  A.  6th)  28  L.R.A. 
(N.S.)  349,  84  C.  C.  A.  561,  167  Fed.  67, 
61,  are  referred  to;  and  see  Pennsylvania 
Steel  Co.  V.  New  York  City  R.  Co.  (C.  C.  A. 
2d)  117  C.  C.  A.  503,  198  Fed.  721,  736, 
^  744.  To  the  contrary,  Re  Imperial  Brewing 
gCo.   (D.  C.  Mo.)    143  Fed.  579;  Re  Inman 

•  (D.  C.  Ga.)    171  Fed.  185,*8.  c.  175  Fed. 
S12;  besides  which  a  number  of  cases  aris- 


ing out  of  the  relation  of  landlord  and 
tenant  are  cited:  Re  Ells,  98  Fed.  967;  Re 
Pennewell,  55  C.  C.  A.  571,  119  Fed.  139; 
Watson  V.  Merrill,  69  L.R.A.  719,  69  C.  C. 
A.  185,  136  Fed.  359;  Re  Roth,  31  L.RJL 
(N.S.)  270,  104  C.  C.  A.  649,  181  Fed.  667; 
Colman  Co.  v.  Withoft,  116  C.  C.  A.  222, 
195  Fed.  260.  Cases  of  the  latter  class  are 
distinguishable  because  of  the  "diversity 
betweene  duties  which  touch  the  realty,  and 
the  meere  personalty."  Co.  Litt.  292,  b^ 
§  613. 

The  contract  with  which  we  have  to  deal 
was  not  a  contract  of  personal  service  sim- 
ply, but  was  of  such  a  nature  as  evidently 
to  require  a  considerable  amount  of  capital, 
in  the  shape  of  equipment,  etc.,  for  its 
proper  performance  by  the  Transfer  Com- 
pany. Th^  immediate  effect  of  bankruptcy 
was  to  strip  the  company  of  its  assets,  and 
thus  disable  it  from  performing.  It  may 
be  conceded  that  the  contract  was  assign- 
able, and  passed  to  the  trustee  under  §  70a 
(30  Stat  at  L.  666,  chap.  641,  Comp.  Stat 
1913,  §  9654),  to  the  extent  that  it  had  an 
option  to  perform  it  in  the  place  of  the 
bankrupt  (see  Sparhawk  v.  Yerkes,  142  U. 
S.  1, 13,  35  L.  ed.  916,  918,  12  Sup.  Ct.  Rep. 
104;  Sunflower  Oil  Co.  v.  Wilson,  142  U.  S. 
313,  322,  35  L.  ed.  1025,  1028,  12  Sup.  Ct 
Rep.  235) ;  for  although  there  was  a  stipu- 
lation against  assignment  without  consent 
of  the  Auditorium  Association,  it  may  be 
assumed  that  this  did  not  prevent  an  as- 
signment by  operation  of  law.  Still,  the 
trustee  in  bankruptcy  did  not  elect  to  as- 
sume performance,  and  so  the  matter  ii 
left  as  if  the  law  had  conferred  no  such 
election. 

It  is  argued  that  there  can  be  no  antici- 
patory breach  of  a  contract  except  it  result 
from  the  voluntary  act  of  one  of  the  par- 
ties, and  that  the  filing  of  an  involuntary 
petition  in  bankruptcy,  with  adjudication 
thereon,  is  but  the  act  of  the  law  resulting 
from  an  adverse  proceeding  instituted  by 
creditors.  This  view  was  taken,  with  re- 
spect to  the  effect  of  a  state  proceeding  re- 
straining a  corporation  from  the  further 
prosecution  of  its  business  or  the  exercise^ 
of  its  corporate  franchises,  appointing  ag 
receiver,  and*dissolving  the  corporation,  in* 
People  V.  Globe  Mut  L.  Ins.  Co.  91  N.  Y. 
174,  cited  with  approval  in  some  of  the 
Federal  court  decisions  above  referred  to. 
In  that  case,  it  did  not  appear  that  the  com- 
pany was  the  responsible  cause  of  the  action 
of  the  state,  so  as  to  make  the  dissoluticm 
its  own  act;  but,  irrespective  of  this,  we 
cannot  accept  the  reasoning.  As  was  said 
in  Roehm  v.  Horst,  178  U.  S.  19,  44  L.  ed. 
960,  20  Sup.  Ct.  Rep.  780:  '^'he  parties 
to  a  contract  which  is  wholly  executory 
have  a  right  to  the  maintenance  of  the  oqb- 
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traetaal  relationB  up  to  the  time  for  per- 
formance, as  well  as  to  a  performance  of 
the  contract  when  due."  Commercial  cred- 
its are»  to  a  large  extent,  based  upon  the 
reasonable  expectation  that  pending  con- 
tracts of  acknowledged  validity  will  be  per- 
formed in  due  course;  and  the  same  prin- 
ciple that  entitles  the  promisee  to  continued 
willingness  entitles  him  to  continued  ability 
on  the  part  of  the  promisor.  In  short,  it 
must  be  deemed  an  implied  term  of  every 
contract  that  the  promisor  will  not  permit 
himself,  through  insolvency  or  acts  of  bank- 
ruptcy, to  be  disabled  from  making  per- 
formance; and,  in  this  view,  bankruptcy 
proceedings  are  but  the  natural  and  legal 
consequence  of  something  done  or  omitted 
to  be  done  by  the  bankrupt,  in  violation 
of  his  engagement.  It  is  the  purpose  of  the 
bankruptcy  act,  generally  speaking,  to  per- 
mit all  creditors  to  share  in  the  distribu- 
tion of  the  assets  of  the  bankrupt,  and  to 
leave  the  honest  debtor  thereafter  free  from 
liability  upon  previous  obligations.  Wil- 
liams V.  United  States  Fidelity  &  6.  Co. 
230  U.  S.  549,  564,  69  L.  ed.  713,  716,  35 
Sup.  Ct.  Rep.  289.  Executory  agreements 
play  so  important  a  part  in  the  commercial 
world  that  it  would  lead  to  most  unfortu- 
nate results  if,  by  interpreting  the  act  in 
a  narrow  sense,  persons  entitled  to  per- 
formance of  such  agreements  on  the  part 
of  bankrupts  were  excluded  from  partici- 
pation in  bankrupt  estates,  while  the  bank- 
rupts themselves,  as  a  necessary  corollary, 
were  left  still  subject  to  action  for  nonper- 
formance in  the  future,  although  without 
the  property  or  credit  often  necessary  to 
enable  them  to^perform.  We  conclude  that 
proceedings,  whether  voluntary  or  involun- 
tary, resulting  in  an  adjudication  of  bank- 
ruptcy, are  the  equivalent  of  an  anticipa- 
tory breach  of  an  executory  agreement 
within  the  doctrine  of  Roehm  v.  Horst,  su- 
pra. 

The  claim  for  damages  by  reason  of  such 
a  breach  is  "founded  upon  a  contract,  ex- 
press or  implied,"  within  the  meaning  of 
(  63a-4,  and  the  damages  may  be  liqui- 
dated under  §  63b.  Frederic  L.  Grant  Shoe 
Co.  V.  W.  M.  Laird  Co.  212  U.  S.  445,  448, 
53  L.  ed.  591,  593,  29  Sup.  Ct.  Rep.  332. 
It  is  true  that  in  Zavelo  v.  Reeves,  227  U. 
S.  625,  631,  67  L.  ed.  676,  678,  33  Sup.  Ct. 
Rep.  365,  Ann.  Cas.  1914D,  664,  we  held 
that  the  debts  provable  under  §  63a-4  in- 
clude only  such  as  existed  at  the  time  of 
the  filing  of  the  petition.  But  we  agree 
with  what  was  said  in  Ex  parte  Pollard, 
2  Low.  Dec.  411,  Fed.  Cas.  No.  11,252,  that 
it  would  be  "an  unnecessary  and  false 
nicety"  to  hold  that  because  it  was  the  act 
of  filing  the  petition  that  wrought  the 
breach,  therefore  there  was  no  breach  at 


the  time  of  the  petition.  As  was  declared 
in  Re  Pettingill,  137  Fed.  143.  147;  •'The 
test  of  provability  under  the  act  of  1896 
may  be  stated  thus:  If  the  bankrupt,  at 
the  time  of  bankruptcy  by  disenabling 
himself  from  pecforming  the  contract  in 
question,  and  by  repudiating  its  obligation, 
could  give  the  proving  creditor  the  right 
to  maintain  at  once  a  suit  in  which  dam- 
ages could  be  assessed  at  law  or  in  equi- 
ty, then  the  creditor  can  prove  in  bank- 
ruptcy on  the  ground  that  bankruptcy  is 
the  equivalent  of  dlsenablement  and  repudia- 
tion. For  the  assessment  of  damages  pro- 
ceedings may  be  directed  by  the  court  under 
§  63b  (30  Stat,  at  L.  563,  chap.  541,  Comp. 
Stat.  1913,  §  9647 ) ."  It  was  in  effect  so  ruled 
by  this  court  in  Lesser  t.  Gray,  236  U.  8. 
70,  75,  59  L.  ed.  471,  475,  35  Sup.  Ct.  Rep. 
227,  where  it  was  said:  "If,  as  both  the 
bankruptcy  and  state  courts  concluded,  the 
contract  was  terminated  by  the  involuntary 
bankruptcy  proceeding,  no  legal  injury  re- 
sulted. If,  on  the  other  hand,  that  view 
of  the  law  was  erroneous,  then  there  was  a 
breach  and  defendant  Gray  became  liable 
for  any  resulting  damage;  but  he  was  re-S 
leased  therefrom  by  his*  discharge."  Of!P 
course,  he  could  not  be  released  unless  ttut 
debt  was  provable. 

We  therefore  conclude  that  the  circuit 
court  of  appeals  was  correct  in  holding  that 
the  intervention  of  bankruptcy  constituted 
such  a  breach  of  the  contract  in  question 
as  entitled  the  Auditorium  Association  to 
prove  its  claim. 

The  denial  of  all  damages  except  such  as 
accrued  within  six  months  after  the  filing 
of  the  petition  was  based  upon  the  ground 
that  the  contract  reserved  to  the  Associa- 
tion an  option  to  revoke  the  privileges  by 
giving  six  months'  notice  in  writing  of  its 
election  so  to  do,  in  which  case  both  parties 
were  to  be  released  from  further  liability 
at  the  expiration  of  the  six  months.  It 
was  held  that  because  of  this  the  contract 
was  mutually  obligatory  for  that  term  only, 
and  uncertain  and  without  force  for  any 
longer  term  of  service  in  futuro,  within  the 
ruling  of  this  court  in  Dunbar  v.  Dunbar, 
190  U.  S.  340,  47  L.  ed.  1084,  23  Sup.  Ct 
Rep.  757.  In  that  case  the  contract  was 
to  pay  to  a  divorced  wife  "during  her  life, 
or  until  she  marries,  for  her  maintenance 
and  support,  yearly,  the  sum  of  $500;"  and 
it  was  held  that  for  instalments  falling 
due  after  bankruptcy  the  husband  remained 
liable,  notwithstanding  his  discharge,  on 
the  ground  that  the  wife's  claim  for  such 
payments  was  not  provable  because  of  the 
impossibility  of  calculating  the  continuance 
of  widowhood  so  as  to  base  a  valuation  up- 
on it.  The  court  referred  to  the  1903  amend- 
ment of  §  17  of  the  bankruptcy  act    (32 
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Stat,  at  L.  707,  chap.  487,  Comp.  Stat.  1913, 
§  9601),  relating  to  debts  not  affected  by  a 
discharge,  and  including  among  these  a  lia- 
bility for  alimony  due  or  to  become  due 
for  maintenance  or  support  of  wife  or  child. 
This,  while  enacted  after  the  Dunbar  suit 
was  begun,  and  not  applicable  to  it,  was 
cited  as  showing  the  legislative  trend  in 
the  direction  of  not  discharging  an  obliga- 
tion  of  the  bankrupt  for  the  support  of  his 
tt  wife  or  children.  The  authority  of  that  de- 
^  eision  cannot  be  extended  to  cover*  such  a 
case  as  the  present.  Here  the  obligation 
of  the  bankrupt  was  clear  and  uncondition- 
al. The  right  reserved  to  the  Auditorium 
Association  to  cancel  and  revoke  the  privi- 
leges was  reserved  for  its  benefit,  not  that  of 
the  grantee  of  those  privileges.  It  does  not 
lie  in  the  mouth  of  the  latter,  or  of  its 
trustee,  to  say  that  its  service  would  not 
be  satisfactory,  and  there  is  no  presumption 
that  otherwise  it  would  have  been  advan- 
tageous to  the  Association  to  exercise  the 
option.  It  results  that  the  decree,  in  so 
far  as  it  limits  the  provable  claim  to  a 
period  of  six  months  after  the  bankruptcy, 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with 
this  opinion. 

Ko.  162.  Decree  affirmed. 
No.  174.  Appeal  dismissed,  certiorari  al- 
lowed, and  decree  reversed. 


^?40  u.  S.  594) 

HERMAN  H.  PINEL  and  Sarah  Slyfield, 
Appts., 

V. 

THOMAS  F.  PINEL,  Thomas  F.  Pinel  as 
Special  Administrator  of  the  Estate  of 
Edgar  O.  Pinel,  Deceased,  and  Rachael 
Pinel. 

-ooubtb  ^»328(4)  —  jubibdicnonal 
Amount  —  Uniting  Claims  «  Distinct 
Demands. 

1.  The  amount  in  controversy  essential 
to  the  jurisdiction  of  a  Federal  district 
court  is  not  involved  in  a  suit  by  two  chil- 
dren to  establish  their  alleged  title  to  an 
undivided  interest  in  their  deceased  father's 
real  property,  based  upon  his  omission, 
through  accident  or  mistake,  to  provide  for 
them  m  his  will,  where  the  value  of  the  in- 
terest of  neither  complainant,  taken  sep- 
arately, equals  the  jurisdictional  amount. 

[Ed.  Note.— For  other  cases,  see  Gourta,  Cent. 
Dig.  §  891;    Dec.  Dig.  ^=»328(4).] 

•Courts  «g=>329— Pleadino— Avbbrino  Ju- 
risdictional Amount. 

2.  The  averment  in  the  bill  in  a  puit  to 
establish  title  to  land  that  one  of  the  two 
eomplainants  is  entitled  to  an  undivided 
one-eighth  interest,  and  the  other  to  an  un- 
divid^  two-eighths  interest,  making  to- 
gether an  undivided  three-eighths  interest 
m  the  property,  "which  said  interests  are 
of  the  value  of  $4,500  and  upwards  over  and 
above  all  encumbrances,"  is  not  the  legal 


equivalent  of  saying  that  the  interest  of 
either  complainant  was  of  the  value  of  more 
than  the  $3,000  which  must  be  involved  in 
order  to  give  a  Federal  district  court  joria- 
diction. 

[Bd.  Note.— For  other  cases,  see  Courts.  Gent. 
Dig.  S  897;    Dec.  Dig.  ^s>329.] 

[No.  181.] 

Argued  January  7,  1916.    Decided  April  3, 
1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Michigan  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  the  bill  in  a  suit 
to  establish  title  to  land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ilinil  W.  Snyder  and  Fjrank  E. 
Robson  for  appellants. 

Messrs.  Lynn  M.  Johnston  and  L.  C. 
Stanley  for  appellees.  « 

i 

Mr.  Justice  Pitney  delivered  the  qpin-* 

ion  of  the  court: 

This  is  a  direct  appeal  under  {  238,  Judi- 
cial Code  (36  Stat,  at  L.  1167,  ehap.  231, 
Comp.  Stat.  1913,  §  1216),  from  an  order 
dismissing  a  bill  of  complaint  for  want  of 
jurisdiction.  There  are  two  complainants, 
and  the  jurisdictional  questions  certified 
are,  (1)  whether  the  amount  in  controversy 
is  sufficient  to  give  the  court  jurifldiction^ 
and  (2)  whether  the  parties  are  ooUusive- 
ly  joined. 

It  is  averred  in  the  bill  that  complainants 
and  defendants  are  the  children  of  one 
Charles  T.  Pinel,  a  resident  of  the  state  of 
Michigan,  who  died  June  26,  1888,  possessed 
in  fee  simple  of  a  tract  of  land  situate  in 
that  state,  and  leaving  a  last  will  and  testa- 
ment which  was  afterwards  duly  admitted 
to  probate  there,  by  which  he  left  his  en- 
tire estate  to  the  defendants,  failing  to 
provide  for  complainants,  who  are  two  of 
his  children,  and  for  anotJier  child,  Charles 
W.  Pinel ;  that  their  omission  from  the  will 
was  not  intentional  on  the  part  of  the 
said  Charles  T.  Pinel,  but  was  made  by  a 
mistake  or  accident;  that  the  laws  of  thee 
state  of  Michigan  (Comp.  Laws  1897,  §S 
9286)  provide  that  when  any  testator  shall* 
omit  to  provide  in  his  will  for  any  of  his 
children,  and  it  shall  appear  that  such 
omission  was  not  intentional  and  was  made 
by  mistake  or  accident,  such  child  shall 
have  the  same  share  in  the  estate  of  the 
testator, as  if  he  had  died  intestate;  that 
by  virtue  of  the  statute  complainants  and 
the  said  Charles  W.  Pinel  were  severally 
entitled  to  the  same  shares  in  the  estate  of 
Charles  T.  Pinel,  deceased,  as  if  he  had  died 
intestate;  that  testator  left  a  widow  and 
nine  children,  one  of  whom  is  since  deceased; 
that  after  testator's  death  Charles  W.  Pinel 
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conveyed  all  his  Interest  in  the  estate  to 
the  complainant  Sarah  Slyfield;  and  that, 
by  reason  of  the  premises,  "complainant 
Herman  Pinel  is  entitled  to  an  undivided 
one-eighth  interest,  and  complainant  Sarah 
Slyfield  to  an  undivided  two-eighths  interest, 
or  in  all  both  complainants  together  to  an 
undivided  three-eighths  interest  in  the  afore- 
said property,  which  said  interests  are  of 
the  value  of  $4,600  and  upwards  over  and 
above  all  encumbrances."  The  prayer  is, 
in  effect,  that  the  title  of  complainants  to 
an  undivided  three-eighths  interest  in  the 
land  may  be  established. 

The  settled  rule  is  that  when  two  or  more 
plaintiffs  having  separate  and  distinct  de- 
mands unite  in  a  single  suit,  it  is  essential 
that  the  demand  of  each  be  of  the  requisite 
Jurisdictional  amount;  but  when  several 
plaintiffs  unite  to  enforce  a  single  title  or 
right  in  which  they  have  a  common  and 
undivided  interest,  it  is  enough  if  their  in- 
terests collectively  equal  the  jurisdictional 
amount.  Clay  v.  Field,  188  U.  S.  464,  479, 
S4  L.  ed.  1044,  1049,  11  Sup.  Ct.  Rep.  419; 
Troy  Bank  v.  G.  A.  Whitehead  &  Ck».  222 
U.  S.  89,  66  L.  ed.  81,  82  Sup.  Ct.  Rep. 
9.  This  case  comes  within  the  former  class, 
■Inee  the  title  of  each  complainant  is  sepa- 
rate and  distinct  from  that  of  the  other;  it 
being  evident  tliat  the  testator's  omission  to 
provide  for  one  of  his  children  by  will,  based 
upon  mistake  or  accident,  is  independent 
^  €i  the  question  whether  a  like  mistake  was 
g  made  with  respect  to  another  child. 
•  *The  action  having  been  brought  in  the 
district  court  under  the  first  paragraph  of 
(  24,  Judicial  Code  (act  of  March  3,  1911, 
chap.  231,  36  Stat,  at  L.  1087,  1091,  Comp. 
Stat.  1913,  §  991),  on  the  ground  of  diver- 
sity of  citizenship,  it  is  necessary  that  the 
matter  in  controversy  exceed  the  sum  or 
value  of  $3,000,  and  that  this  shall  appear 
by  distinct  averment  upon  the  face  of  the 
bill,  or  otherwise  from  the  proofs.  The 
averment  that  complainant  Pinel  is  entitled 
to  an  undivided  one-eighth  interest,  and 
complainant  Sly  field  to  an  undivided  two- 
eighths  interest,  making  together  an  undi- 
vided three-eighths  interest  in  the  property 
in  question,  "which  said  interests  are  of 
the  value  of  $4,500  and  upwards  over  and 
above  all  encumbrances,"  is  not  the  legal 
equivalent  of  saying  that  the  interest  of 
either  complainant  is  of  the  value  of  more 
than  $3,000.  It  is  not  necessarily  to  be 
inferred  that  the  value  of  an  undivided  two- 
eighths  is  two-thirds  of  the  value  of  an  un- 
divided three-eighths.  The  probable  cost 
and  difficulty  of  partition,  and  other  like 
considerations,  prevent  the  application  of 
a  mere  rule  of  proportion.  Affidavits  were 
submitted  pro  and  con  upon  the  motion  to 
dismiss,  but  they  do  not  help  matters.    Com- 


plainants submitted  five  affidavits,  all  in  a 
stereotyped  form  and  based  on  information 
and  belief,  stating  that  the  value  of  the 
farm  as  a  whole  is  $16,000  and  upwards, 
but  saying  nothing  about  encumbrances, 
nor  stating  distinctiy  the  value  of  an  un- 
divided one-eighth  or  two-eighths  interest. 
Defendants  submitted  four  affidavits  valu- 
ing the  farm  at  not  more  than  $9,000  if 
free  and  clear  of  encumbrances,  but  showing 
it  encumbered  to  an  amount  upwards  of 
$3,600.  Were  we  to  accept  the  highest  valu- 
ation stated  by  anybody  ($16,000)  and  de- 
duct from  it  the  amoimt  of  undisputed 
encumbrances,  we  should  have  a  net  valua- 
tion less  tlian  $11,600.  Assuming  undivid- 
ed shares  to  be  of  proportionate  value,  a 
two-eighths  interest  would  be  worth  less 
than  $3,000.  « 

Upon  the  whole,  it  does  not  satisfactorily  £ 
appear  thai*the  interest  claimed  by  either* 
complainant  is  sufficient  in  value  to  confer 
jurisdiction,  and  hence  the  bill  was  prop- 
erly dismissed.  It  is  obvious  that,  in  the 
view  we  take  of  the  case,  the  question  of 
collusive  joinder  becomes  immateriaL 

Decree  affirmed. 


(240  U.  8.  588) 

HENRY  A.  UTERHART  and  Emil  Heud, 

as  Trustees  under  the  Last  Will  and  Tea- 

tament  of  Ck>nrad  Stein,  Deceased*  Appts., 

V. 

UNITED  STATEa 

Intbbnal  Revenue  ^=93^— Fedebai.  Sno- 
0ES6I0N  Tax— Vested  ob  •*Continoent 
Interest"— Refunding. 

The  interests  which  the  residuary 
legatees  took  by  a  will  by  which,  as  con- 
strued by  a  state  court  of  competent  juris- 
diction, the  testator  directed  that  the  whole 
of  his  residuary  estate  should,  ''so  far  as 
necessary,"  be  applied  to  the  support  and 
education  of  his  four  minor  children  during 
their  minorities,  if  the  youngest  child  sur- 
vived that  period,  and  that  the  trustees 
should  pay  "so  much"  of  the  rents  and  in- 
come for  that  purpose  "as  shall  be  reason- 
able and  proper,"  and  bequeathed  the  resi- 
due, upon  the  youngest  child  attainine 
majori^  or  sooner  dying,  to  seven  named 
children  in  equal  shares,  empowering  the 
trustees  to  pay  over  by  way  of  advance  to 
the  seven  in  equal  amounts  or  shares  "so 
much  of  the  capital  of  the  testator's  resid- 
uary personal  estate  or  the  income  thereof 
as  in  their  judgment  they  may  deem  rea- 
sonable," and  providing  that  they  should 
not  be  compelled  to  make  distribution  of 
the  principal  of  the  estate  or  any  part 
thereof  "except  in  the  exercise  of  their  rea- 
sonable discretion"  until  the  said  youngest 
child  attained  his  majority, — were  con- 
tinorent,  and  not  vested  prior  to  July  1, 
1902,  within  the  meaning  of  the  provision 
of  the  act  of  June  27,  1902  (32  Stat,  at  L. 
406,  chap.  1100),  §  3,  for  the  refunding  of 
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•uccession  taxes  collected  on  contingent 
beneficial  interests  not  so  vested,  where  said 
youngest  child  had  not  attained  the  age  of 
twenty-one  years  on  that  day— except  with 
respect  to  such  amounts  as  were  actually 
advanced  out  of  the  trust  funds  by  the  trus- 
tees in  the  exercise  of  their  discretion, 
prior  to  that  date. 

[Ed.  Note.— For  other  cases,  see  Internal  Rev- 
enue, Cent.  Dig.  §  82;    Dec.  Dig.  ^==>36. 

For  other  dennitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contingent  Interest.] 
[No.  214.] 

Argued  January  24,  1916.     Decided  April 
3,  1916. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  a  petition 
for  the  refund  of  Federal  succession  taxes. 
Reversed  and  remanded,  with  direction  to 
enter  judgment  in  favor  of  claimants. 

See  same  case  below,  49  Ct.  CI.  709. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  T.  Newcomb  and  Morris  F. 
V^ey  for  appellants. 

Assistant  Attorney  General  Wallace  and 
Mr.  William  0.  Herron  for  appellee. 


r 


*'  Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  to  recover  succession 
taxes  paid  by  appellants  under  the  act  of 
June  13, 1898  (chap.  448,  30  Stat,  at  L.  448, 
464,  Comp.  Stat.  1913,  §  6144),  on  account 
of  iiiterests  in  personal  property  passing  to 
the  residuary  legatees  imder  the  will  of 
Conrad  Stein,  deceased.  It  was  brought 
under  the  act  of  June  27,  1902  (chap.  1160, 
(  3,  32  Stat,  at  L.  406),  which  provides  for 
refunding  "so  much  of  said  tax  as  may  have 
been  collected  on  contingent  beneficial  in- 
terests which  shall  not  have  become  vested 
prior  to  July  first,  nineteen  hundred  and 
two."  The  testator  was  domiciled  in  the 
state  of  New  York,  and  the  will  was  pro- 
bated and  appellants  were  appointed  exec- 
utors and  trustees  in  that  jurisdiction. 
The  residuary  legatees  were  seven  of  the 
nine  children  of  testator,  and  at  the  time 
of  his  death  on  April  6,  1900,  several  of 
them  were  minors.  All  of  the  seven  were 
living  on  July  1,  1902.  The  youngest,  Carl 
Stein,  had  not  attained  the  age  of  twenty- 
one  years  on  that  date.  The  residuary  es- 
tate amounted  to  more  than  $1,000,000,  and 
the  taxes  collected  with  respect  to  it  aggre- 
gated $17,130.82,  being  based  upon  the 
theory  that  each  of  these  legatees  took  a 
vested  seventh  interest  at  the  death  of  the 
testator.  If  the  taxes  had  been  assessed  on 
the  advances  actually  made  by  appellants 
as  executors  and  trustees  for  the  benefit  of 
the  residuary  legatees  prior  to  July  1, 
1902,  they  would  have  amounted  to  only 
$745.12. 

One  of  the  clauses  of  the  will  contained 


words    bequeathing    the    residuary    estate 
outright   to    the   seven    children   in    equal 
shares;  but  this  was  qualified  by  inconsist-e« 
ent  language   in   other  clauses,   and  someS 
time  prior  to  January  16/1902,  one  of  the* 
executors  brought  suit  in  the  supreme  court 
of  the  state  of  New  York  against  his  co- 
executors  and  the  beneficiaries  for  a  judi- 
cial construction  of  the  will,  and  a  decree 
was  made  on  the  date  mentioned,  of  which 
the  pertinent  clauses  are  set  forth  in  thsg^ 
margin.i*  Testator's  personalty  passed  un-J 
der  the  will,  and  the  executors  and  trustees* 
proceeded  under  and  complied  strictly  with 
the  directions  contained  in  it,  as  interpret- 
ed and  construed  by  the  decree. 

The  court  of  claims  held  (49  Ct.  CI.  709) 
that  the  interest  bequeathed  by  the  will  to 
the  residuary  legatees  was  a  vested  estate, 
and  not  a  contingent  beneficial  interest, 
citing  Vanderbilt  v.  Eidman,  196  U.  S.  480, 
49  L.  ed.  563,  25  Sup.  Ct.  Rep.  331,  and 
United  States  v.  Fidelity  Trust  Co.  222  U. 
S.  158,  56  L.  ed.  137,  32  Sup.  Ct.  Rep.  69. 

It  is  very  properly  admitted  by  the  gov- 
ernment that  the  New  York  decree  is  in 
this  proceeding  binding  with  respect  to  the 
meaning  and  effect  of  the  will.  The  right 
to  succeed  to  the  property  of  the  decedent 
depends  upon  and  is  regulated  by  state  law 
(Knowlton  v.  Moore,  178  U.  S.  41,  57,  44 
L.  ed.  969,  976,  20  Sup.  Ct.  Rep.  747),  and 
it  is  obvious  that  a  judicial  construction 
of  the  will  by  a  state  court  of  competent 
jurisdiction  determines  not  only  legally  but 
practically  the  extent  and  character  of  the 
interests  taken  by  the  legatees. 

It  is,  however,  contended  that  the  wUl, 
as  thus  construed,  either  gave  the  residuary^ 
estate  absolutely  to  the  children  by  name,g 
share  and  share  alike,  postponingfpayment* 
merely  until  Carl  died  or  reached  majority, 
or  that  it  gave  the  estate  to  them  absolutely 


1  "It  is  further  ordered,  adjudged,  and  de- 
creed: That  it  was  the  intention  of  the 
said  Conrad  Stein,  and  such  is  the  true 
meaning  and  construction  of  his  will,  that 
the  whole  of  his  residuary  estate,  real  and 
personal,  should,  so  far  as  necessary,  be  ap- 
plied to  the  support  and  education  of  his 
minor  children,  Josephine  Stein,  Paula 
Stein,  Ella  Stein  and  Carl  Stein  during  the 
minorities  if  Carl  Stein  survive  such  period. 
To  that  end  he  gave,  devised,  and  be- 
queathed to  Emil  Heuel  and  Alexander 
Stein,  his  executors  and  trustees,  and  to 
Josephine  Stein,  his  executrix  and  trustee, 
all  his  residuary  estate,  both  real  and  per- 
sonal, upon  trust  to  receive  the  rents,  is- 
sues, and  profits  and  income  thereof  until 
his  son  Carl  Stein  attains  the  age  of  twenty- 
one  years,  and  to  apply  the  same  to  the 
support  and  education  of  the  testator's  said 
minor  children,  Josephine  Stein,  Paula 
Stein,  Ella  Stein,  and  Carl  Stein,  until  they 
respectively  attain  the  age  of  twenty-one 
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when  Carl  died  or  attained  majority,  mean- 
while giving  to  each  child  the  income  of 
his  or  her  proportionate  share.  With  this 
view  we  cannot  concur.  The  decree  declares 
the  true  construction  to  be  "that  the  whole 
of  his  residuary  estate,  real  and  personal, 
should,  90  far  <u  neceeeary,  be  applied  to 
the  support  and  education  of  his  minor 
children,  Josephine  Stein,  Paula  Stein,  Ella 
Stein,  and  Carl  Stein,  during  the  minorities 
if  Carl  Stein  survive  such  period."  Then 
follows  a  clause  to  the  effect  that  the  trus- 
tees should  apply  the  income  to  the  support 
and  education  of  the  minor  children  until 
they  respectively  attain  the  age  of  twenty- 
one  years,  if  Carl  survive  such  period, 
and  that  on  his  attaining  the  age  of  twenty- 
one  or  sooner  dying  the  testator  gave,  de- 
vised, and  bequeathed  the  residue  to  the 
seven  named  (including  Carl)  in  equal 
shares.  A  subsequent  clause  directs  the 
executors  and  trustees  'to  apply  so  much 
of  the  rents  of  the  real  estate,  and  of  the 
income  of  the  personal  estate  aa  shall  he 
reasonable  and  proper,  to  the  support  and 
education  of  the  testator's  said  minor  chil- 
dren during  their  respective  minorities  as 
aforesaid."  They  are  empowered,  during 
the  minority  of  the  minor  children,  "to  pay 
over  by  way  of  advance"  to  the  seven,  "in 
equal  amounts  or  shares,  so  much  of  the 
capital  of  the  testator's  residuary  personal 
estate,  or  the  income  thereof,  as  in  their 
judgment  they  may  deem  reasonable  so  to 
pay  over."    And,  finally,  "the  said  executors 


and  executrix  and  trustees  shall  not  be  com- 
pelled to  make  distribution  of  the  principal 
of  the  estate  or  any  part  thereof,  except  in 
the  exeroise  of  their  reasonable  discretion, 
imtil  the  said  Carl  Stein  attains  the  age  of 
twenty-one  years." 

It  will  be  observed  not  only  that  the  trust 
continued  until  the  youngest  child  reached 
the  age  of  twenty-one,  but  that  no  one  of 
the  seven  was  entitled  in  the  meantime  to^ 
receive  anything  of  either  principal  or  in-g 
come  exception  the  affirmative  exercise  of  a* 
discretion  conferred  upon  the  executors  and 
trustees. 

This  having  been  authoritatively  decided 
to  be  the  true  effect  and  meaning  of  the  will, 
we  are  of  opinion  that  the  interests  to  which 
the  residuary  l^atees  succeeded  were  con- 
tingent,  and  not  vested  prior  to  July  1, 
1902,  within  the  meaning  of  the  refunding 
act  as  construed  in  previous  decisions  of 
this  court  upon  the  subject  (Vanderbilt  t. 
Eidman,  196  U.  S.  480,  500,  49  L.  ed.  563, 
570,  25  Sup.  Ct.  Rep.  331;  United  States 
V.  Jones,  236  U.  S.  106,  111,  59  L.  ed.  488, 
490,  35  Sup.  Ct.  Rep.  261;  McCoach  v. 
Pratt,  236  U.  S.  562,  59  L.  ed.  720,  35  Sup. 
Ct.  Rep.  421),  except  with  respect  to  such 
amounts  as  were  actually  paid  out  of  the 
trust  fund  by  the  trustees  prior  to  that 
date,  in  the  exercise  of  their  discretion; 
the  proper  tax  upon  which,  according  to 
the  findings,  would  have  been  $745.12. 

The  judgment  will  be  reversed,  and  the 
cause   remanded,   with   direction   to  enter 


years,  if  Carl  Stein  survive  such  period, 
and  on  Carl  Stein  attaining  the  age  of 
twenty-one  years,  or  sooner  dying,  the  said 
testator  gave,  devised,  and  bequeathed  the 
said  residuary  estate,  both  real  and  per- 
sonal, to  his  children  Charlotte  Trueben- 
bach,  Wilhelmina  Schneider,  Elizabeth 
Heuel,  Josephine  Stein,  Paula  Stein,  Ella 
Stein,  and  Carl  Stein  in  equal  shares  and 
parts. 

"The  said  executors  and  executrix  and 
trustees  are  empowered  b^  the  said  will  to 
let  and  lease  the  said  residuary  real  estate 
and  to  make  such  repairs  and  improvements 
upon  said  residuary  real  estate  as  in  their 
judgment  may  be  necessary.  After  the  pay- 
ment of  taxes  and  other  expenses  of  the 
administration  of  the  estate,  they  are  to 
apply  so  much  of  the  rents  of  the  real  es- 
tate, and  of  the  income  of  the  personal  es- 
tate, as  shall  be  reasonable  and  proper,  to 
the  support  and  education  of  the  testator's 
said  minor  children  during  their  respective 
minorities  as  aforesaid.  The  rents  of  the 
real  estate  are  to  be  applied  first  to  the 
uses  aforesaid,  and  after  making  such  ap- 
plication the  said  executors  and  executrix 
and  trustees  are,  from  time  to  time,  when- 
ever they  shall  judge  proper,  to  divide  any 
surplus  rents  among  the  said  testator's  said 
children,  Charlotte  Truebenbach,  Wilhelmina 
Schneider,  Elizabeth  Heuel,  Josephine  Stein, 


Paula  Stein,  Ella  Stein,  and  Carl  Stein  in 
equal  proportions,  the  shares  of  any  minor 
child  to  be  paid  to  the  guardian  of  that 
child's  estate. 

"The  said  executors  and  executrix  and 
trustees  are  further  empowered  from  time 
to  time  during  the  minoritv  of  the  said 
minor  children  to  pay  over  by  wav  of  ad- 
vance to  the  said  Charlotte,  Wilhelmina, 
Elizabeth,  Josephine,  Paula,  Ella,  and  Carl, 
in  equal  amounts  or  shares,  so  much  of  the 
capital  of  the  testator's  residuary  personal 
estate,  or  the  income  thereof,  as  in  their 
judgment  they  may  deem  reasonable  so  to 
pay  over,  the  shares  going  to  any  minor 
children  to  be  paid  to  the  gtutrdian  of  that 
child's  estate. 

"It  is  further  ordered,  adjudged,  and  de- 
creed: That  the  said  executors  and  execu- 
trix are  authorized  and  empowered,  after 
Carl  Stein  shall  have  attained  the  age  of 
twenty-one  years,  to  sell  and  convey  from 
time  to  time  all  or  any  part  of  the  testa- 
tor's residuary  real  estate. 

"And  it  is  further  adjudged  and  decreed: 
That  the  said  executors  and  executrix  and 
trustees  shall  not  be  compelled  to  make  dis- 
tribution of  the  principal  of  the  estate  or 
any  part  thereof,  except  in  the  exercise  of 
their  reasonable  discretion,  until  the  said 
Carl  Stein  attains  the  age  of  twenty-one 
years." 
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judgment  in  favor  of  appellants  for  the 
tax  collected  in  excess  of  that  amount  upon 
the  interests  of  the  residuary  legatees. 

Judgment  reversed, 

Mr.  Justice  SfcReynoIds  took  no  part 
in  the  consideration  or  decision  of  this  case. 


(240  U.  8.  606) 

UNITED  STATES  OF  AMERICA,  Plff.  in 
Err., 

V. 

UNION    MANUFACTURING    COMPANY 
and  J.  T.  Prince. 

Cbiminal  Law  ^=»113  —  Profeb  Dzs- 
TBiCT  FOB  Sun— Criminal  Prosecutions 
—  False  Repbesentations  bt  Con- 
signee. 

1.  The  offense  of  fraudalently  misrepr^ 
seDting  the  weight  of  certain  interstate  ship- 
ments of  lumber  for  the  purpose  of  obtaining 
or  attempting  to  obtain  the  transportation  of 
the  property  at  less  than  the  established  rates, 
which  is  condemned  by  the  act  of  February 
4,  1887  (24  Stat,  at  L.  379.  chap.  104),  §  10, 
as  amended  by  the  act  of  June  18,  1910  (36 
Btat  at  L.  549,  chap.  309,  Comp.  Stat.  1913, 
I  8574),  may,  when  committed  by  the  con- 
signee, be  prosecuted  in  the  Federal  dis- 
trict in  which  the  place  of  destination  is 
situated  as  having  been  "wholly  or  in  part 
committed"  in  that  district,  within  the 
meaning  of  that  section;  and  the  fact  that 
the  consignee  was  also  the  consignor  is  of 
DO  significance. 

[Bd  Note.— For  other  caseSp  see  Criminal  Jaw, 
Cent.  Dig.  S§  190,  232 ;    Dec.  Dig.  ®»113.] 

Carriers  <©=5>38— Obtaining  Tbansporta- 
TioN  AT  Less  Than  Established  Rates 
~  Fraudulent  Misbepbesentation  by 
Consignee. 

2.  A  consignee  is  none  the  less  guilty 
of  the  offense  of  fraudulently  obtaining  in- 
terstate transportation  at  less  than  the  es- 
tablished rates,  contrary  to  the  prohibition 
of  the  act  of  February  4,  1887  (24  SUt.  at 
L.  379,  chap.  104),  §  10,  as  amended  by 
the  act  of  June  18,  1910  (36  Stat,  at  L. 
549,  chap.  309,  Comp.  Stat.  1913,  §  8574), 
where  he  falsely  and  fraudulently  under- 
states the  weight  of  the  shipment,  with  the 
effect  of  influencing  the  adjustment  of  the 
freight,  because  the  transportation  had  been 
completed  and  the  shipment  delivered  to 
him  before  the  fraudulent  representations 
were  made. 

[Ed.     Note.— For    other    cases,     see    Carriers, 
Cent.  Dig.  SS  96.  97 ;    Dec  Dig.  «=»38.] 
[No.  628.] 

Argued  February  28,  1916.     Decided  April 
3,  lOlG. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Florida  to  review  a  judgment  sustaining 
a  demurrer  to  an  indictment  charging  the 
consignee  of  an  interstate  shipment  with 
falsely  and  fraudulently  misrepresenting  the 


weight  in  order  to  secure  the  transportation 
at  less  than  the  carrier's  established  rates. 
Reversed  and  remanded  for  further  proceed-^ 
ings. 

The  facts  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  Todd 
for  plaintiff  in  error. 

Mr.  W.  G.  Brantley  for  defendants  in 

error.  « 

o 

*  Mr.  Justice  Pitney  delivered  the  opinion » 
of  the  court: 

This  is  a  writ  of  error  under  the  criminal 
appeals  act  of  March  2,  1907  (chap.  2564,. 
34  SUt.  at  L.  1246,  Comp.  SUt.  1913,  | 
1704),  to  review  a  judgment  of  the  district 
court  for  the  southern  district  of  Florida, 
sustaining  a  demurrer  to  an  indictment  for 
fraudulently  misrepresenting  the  weights  of 
certain  shipments  of  lumber,  in  violation 
of  the  third  paragraph  of  §  10  of  the  act 
to  regulate  commerce,  as  amended  June 
18,  1910  (chap.  309,  36  Stat,  at  L.  549,i* 
Comp.  SUt  1913,  S  8574j).i  The  demur-g 
rer^was  susUined  upon  the  ground  that* 
the  sUtute,  as  construed  by  the  'drcoit 
court  of  appeals  for  the  sixth  circuit  in 
Davis  V.  United  SUtes,  43  C.  C.  A.  448,. 
104  Fed.  136,  requires  the  prosecution  to 
Uke  place  in  the  district  where  the  goods 
are  billed  by  the  shipper,  and  the  delivery 
for  transportation  Ukes  place,  which  in 
this  instance  was  not  in  the  southern  dis- 
trict of  Florida,  but  in  Georgia. 

The  indictment  conUins  ten  coimts,  charg- 
ing as  many  different  offenses.  They  are 
alike  in  form,  and  a  summary  of  the  first 
will  suffice.  It  recites  that  the  South 
Georgia  Railway  Company  was  a  common 


l"Any  person,  corporation,  or  company, 
or  any  agent  or  officer  thereof,  who  shall 
deliver  property  for  transportation  to  any 
common  carrier  subject  to  the  provisions 
of  this  act,  or  for  whom,  as  consignor  or 
consignee,  any  such  carrier  shall  transport 
property,  who  shall  knowingly  and  wilfully, 
directly  or  indirectly,  himself  or  by  em- 
ployee, agent,  officer,  or  otherwise,  by  false 
billing,  false  classification,  false  weighing, 
false  representation  of  the  contents  of  the 
package  or  the  substance  of  the  property, 
false  report  of  weight,  false  statement,  or 
by  any  other  device  or  means,  whether  with 
or  without  the  consent  or  connivance  of  the 
carrier,  its  agent,  or  officer,  obUin  or  at- 
tempt to  obtain  transporUtion  for  such 
property  at  less  than  the  regular  rates  then 
established  and  in  force  on  the  line  of  trans- 
portation; .  .  .  shall  be  deemed  guUty 
of  fraud,  which  is  hereby  declared  to  be  a 
misdemeanor,  and  shall,  upon  conviction 
thereof  in  an^  court  of  the  United  SUtea 
of  competent  jurisdiction  within  the  district 
in  which  such  offense  was  wholly  or  in  part 
committed,  be  subject  for  each  offense  to  a 
fine,"  etc. 
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carrier  by  rail,  engaged  in  the  interstate 
transportation  of  yellow  pine  lumber  for 
hire  from  Baden,  in  the  state  of  Georgia,  to 
Greenville,  in  the  southern  district  of  Flor- 
ida, and  had  filed  and  published  schedules 
and  tariffs  showing  the  rate  and  charge  for 
transportation  of  such  lumber  under  6 
inches  in  thickness  in  carload  lots  between 
those  points  to  be  $7  for  each  carload  lot 
of  the  weight  of  24,000  pounds,  excess  in 
proportion;  that  the  schedules  and  tariffs 
further  provided  that  when  the  actual 
weight  of  a  shipment  was  not  ascertained 
at  point  of  shipment  or  at  destination  or 
in  transit,  the  freight  charges  should  be 
based  upon  an  estimated  weight  of  5,000 
pounds  for  each  1,000  feet;  that  the  Union 
Manufacturing  Company  was  and  is  a 
§Q  corporation  engaged  in  shipping  said  prop- 
S  erty  from  Baden  to  Greenville,  and  J.  T. 
^  Prince  was  its  agent,*having  general  charge 
and  control  of  the  shipments  and  the  pay- 
ment of  freight  charges  thei'efor;  that  on 
a  date  specified,  and  while  said  schedules 
and  tariffs  were  in  effect,  said  railway  com- 
pany transported  from  Baden  to  Greenville 
for  the  manufacturing  company  a  specified 
carload  of  yellow  pine  lumber  under  6 
inches  in  thickness,  and  delivered  it  at 
Greenville  to  the  manufacturing  company; 
that  the  actual  weight  of  said  carload  lot 
was  not  ascertained  at  Baden,  or  at  Green- 
Tille,  or  in  transit;  that  the  manufacturing 
company  thereafter  unloaded  the  lumber 
from  the  car  and  ascertained  the  number  of 
feet  thereof;  and  that  the  said  company, 
and  Prince,  acting  as  its  agent,  well  know- 
ing the  number  of  feet  to  be  9,074,  then 
and  there  falsely  and  fraudulently  repre- 
sented to  the  railway  company  that  the 
number  of  feet  was  7,200,  in  consequence 
of  which  the  railway  company  charged  and 
the  Union  Lumber  Company  paid  for  the 
transportation  of  said  lumber  less  than  the 
lawful  charge  provided  in  the  schedules  and 
tariffs,  and  at  a  less  rate  than  the  lawfully 
established  rate. 

In  our  opinion,  the  court  below  misap- 
plied the  decision  in  Davis  v.  United  States, 
supra.  In  that  case,  which  arose  under  the 
act  as  it  stood  before  the  amendment  of 
1910  (25  Stat,  at  L.  855,  chap.  382,  1  Rev. 
Stat.  Supp.  687,  Comp.  Stat.  1913,  §  8609), 
the  circumstances  were  very  different  from 
those  now  presented.  The  acts  charged  were 
misrepresentations  by  false  billing  and 
classification  of  certain  property  delivered 
by  defendants  to  the  railway  company  at 
Cincinnati,  Ohio,  for  transportation  thence 
to  Dallas,  Texas.  The  contract  of  carriage 
was  made  at  Cincinnati,  where  defendants 
resided  and  carried  on  business,  and  the 
bill  of  exceptions  showed  that  everything 
connected  with  the  shipment  of  the  goods 


except  the  carriage  and  deliyery  took  place 
in  Cincinnati.  The  court  said  (p.  139) : 
"We  think  that  false  billing  or  other  mia-g 
representation  of  the  goods,  as  stated  in  the§ 
act,  which* results  in  their  being  received* 
by  the  carrier  under  a  contract  of  carriage 
thus  fraudulently  obtained,  is  the  obtaining 
of  transportation  within  the  meaning  of  the 
statute.  Then  the  fraudulent  conduct  of 
the  shipper  has  borne  its  fruit,  and  every 
act  and  intent  which  constitutes  the  offense 
is  complete."  It  was  accordingly  held  that 
the  offense  was  indictable  in  the  southern 
district  of  Ohio,  and  not  in  the  northern 
district  of  Texas,  within  which  was  the  dea- 
tination  of  the  goods.  We  are  not  called 
upon  to  either  concede  or  question  the  pro- 
priety of  this  decision  upon  the  facts  that 
were  there  presented.  General  expressions 
contained  in  the  opinion  are,  of  course,  to 
be  interpreted  in  the  light  of  those  facts. 
Another  case  of  the  same  kind  is  He  Bel- 
knap, 96  Fed.  614.  These  cases  are  not  in 
point  with  the  present  In  each  of  them 
the  fraud  was  that  of  the  consignor.  Here 
it  is  the  consignee  and  its  agent  against 
whom  fraud  is  charged.  (The  fact  that  the 
consignee  was  also  the  consignor  is  of  no 
significance,  since  the  fraud  alleged  was 
in  what  it  did  as  consignee.)  There  the 
fraud  inhered  in  the  making  of  the  contract 
of  carriage;  here  it  had  to  do  with  the 
liquidation  of  the  amount  payable  for 
freight  at  destination. 

The  act,  by  its  very  terms,  applies  to 
consignees  as  well  as  to  consignors.  But 
as  it  applies  only  to  interstate  transporta- 
tion, the  consignee  is  normally  a  resident 
of  a  different  state,  and  therefore  of  a  dif- 
ferent district,  from  that  where  the  goods 
are  billed  by  the  shipper  and  the  delivery 
for  transportation  takes  place.  To  say, 
therefore,  that  the  act  contemplates  an  in- 
dictment only  in  the  district  where  the 
goods  are  billed  by  the  shipper  is  in  effect 
to  say  that  in  most  cases  the  consignee 
either  may  not  be  indicted  at  all,  or  else 
must  be  indicted  in  a  district  of  which  he 
is  not  a  resident,  and  which  in  many  in- 
stances he  may  never  have  visited.  We  holdo 
that  the  offenses  charged  in  this  indictment S 
were  "wholly  or  ia*part  committed"  in  the* 
southern  district  of  Florida.  See  United 
States  ▼.  Freeman.  239  U.  S.  117.  60  L. 
ed.  — ,  36   Sup.    Ct.   Rep.   32. 

It  is  insisted  in  behalf  of  defendants  hi 
error  that  since  the  indictment  shows  that 
the  transportation  had  been  completed  and 
the  lumber  delivered  to  the  consignee  be- 
fore the  alleged  fraudulent  representations 
were  made,  it  cannot  be  said  that  the  fraud 
charged  amounted  to  eitlier  obtaining  or  at- 
tempting  to  obtain  transportation  for  the 
property  at  less  than  the  established  rates. 
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If  the  statute  on  which  the  indictment  is 
based  were  analogous  to  the  familiar  acts 
rendering  criminal  the  obtaining  of  money 
or  other  property  by  false  pretenses,  the 
argument  would  be  cogent.  Under  such 
statutes,  it  is  commonly  if  not  universally 
held  to  be  essential  to  criminality  that  the 
false  pretense  shall  precede  the  obtaining 
of  the  property.  People  ▼.  Haynes,  14  Wend. 
646,  663,  664,  28  Am.  Dec  530,  reversing 
11  Wend.  657;  State  v.  Church,  43  Conn. 
471,  479;  State  v.  Moore,  111  N.  C.  667, 
674,  16  S.  E.  384;  State  y.  Willard,  109 
Mo.  242,  247,  19  S.  W.  189;  Watson  y. 
People,  27  111.  App.  493,  496. 

The  statutory  provision  with  which  we 
are  dealing  has  a  very  different  purpose. 
It  is  not  designed  especially  to  protect  the 
l^roperty  rights  of  the  carrier,  for  the  of- 
fense is  made  equally  punishable  whether 
committed  with  or  without  the  consent  or 
oonnivance  of  the  carrier.  It  originated  in 
the  1889  amendment  to  the  act  to  regulate 
commerce  (chap.  382,  26  Stat,  at  L.  855, 
858,  1  Rev.  Stat.  Supp.  684,  687,  Comp.  Stat. 
1913,  §§  8569,  8576),  and  is  but  one  of 
many  provisions  enacted  by  Congress  with 
the  object  of  preventing  discriminations  and 
favoritism  as  between  shippers  by  requiring 
the  publication  of  tariffs  and  prohibiting 
any  departure  from  them.  The  prohibi- 
tions of  the  original  act  of  February  4, 
1887  (chap.  104,  §§  2,  3,  6,  10,  24  Stat,  at 
L.  379,  1  Rev.  Stat.  Supp.  629,  Comp.  Stat. 
1913,  §§  8564,  8565,  8569,  8574),  were  ad- 
dressed to  the  carrier  alone.  The  1889 
amendment  brought  shipper  and  consignee 
H  within  the  scope  of  the  law,  both  by  enact- 
S  ing  that  false  billing,  etc.,  should  be  punish- 
*  able  criminally,*  and  by  providing  similar 
punishment  for  inducing  discriminations  by 
the  payment  of  money  or  other  thing  of 
value,  solicitation,  or  otherwise.  The  1910 
amendment  (chap.  309,  §  10,  36  Stat,  at  L. 
539,  549,  Comp.  Stat.  1913,  §  8574)  ex- 
tended the  range  of  the  prohibition  to 
certain  other  fraudulent  practices  by  con- 
signors and  consignees,  committed  for  like 
purposes. 

In  denouncing  as  criminal  "false  billing, 
false  classification,  false  weighing,  false 
representation  of  the  contents  of  the  pack- 
age or  the  substance  of  the  property,  false 
report  of  weight,  false  statement,  or  oth- 
er device  or  means"  employed  in  order 
to  "obtain  or  attempt  to  obtain  transpor- 
tation for  such  property  at  less  than  the 
•regular  rates  then  established,"  the  law- 
maker regarded  not  merely  the  physical 
transportation  of  the  property,  but  the  en- 
tire transaction  through  which  consignor 
or  consignee  might  seek  to  evade  the  policy 
of  the  act  to  subject  all  interstate  ship- 
ments to  uniform  rates  of  charge  prescribed 


in  published  tariffs.  In  a  case  where  for 
any  reason  the  payment  of  the  freight  it 
not  made  prior  to  the  delivery  of  the  goods 
to  the  consignee,  but  remains  to  be  after- 
wards adjusted,  the  effort  to  obtain  an 
advantage  not  permitted  by  the  schedules 
may  still  be  exerted  through  fraudulent 
representations  influencing  the  adjustment 
of  the  freight,  with  precisely  the  same  effect 
as  if  the  representations  had  preceded  de- 
livery of  the  goods.  When  this  is  accom- 
plished, there  is  a  fraudulent  obtaining  of 
transportation  at  less  than  the  establidied 
rate,  within  the  meaning  of  the  prohibition. 
Thus  it  needs  only  that  we  interpret  the 
statute  according  to  the  plain  meaning  of 
the  terms  employed,  in  the  light  of  subject- 
matter  and  context,  in  order  to  conclude, 
as  we  do,  that  the  acts  set  forth  in  this  in- 
dictment are  punishable  criminally  under 
the  act. 

The  judgment  of  the  District  Court  will 
be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  thia 
opinion. 


(S40  n.  8.  672) 
JENNIE  A.  WILLINK,  Executrix,  etc^ 
Appt., 

V. 

UNITED  STATES. 

Eminent  Domain  €=>2(10)  —  What  is  a 
•'Taking'*— Location  of  Harbor  Link. 

1.  Something  more  than  the  location 
of  a  harbor  line  across  the  land  of  a  ri- 
parian owner  on  a  navigable  and  tidal 
stream  is  essential  in  order  to  amount  to  a 
taking  of  his  property  and  its  appropria- 
tion to  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  DlK.  S  3;    Dec.  Dig.  ^=:»2(L0).* 

For  other  dennltlons,  see  Words  and  Phrases* 
First  and  Second  Series,  Taking.] 

Eminent  Domain  «®=»2(10)  —  What  is  a 
"Taking"  —  Preventing  Renewal  of 
Wharf  and  Piling. 

2.  The  property  of  a  riparian  owner  on 
a  navigable  and  tidal  stream  was  not  taken 
so  as  to  entitle  him  to  compensation  there- 
for because  he  was  prevented  by  the  engi* 
neer  officer  in  charge  of  harbor  improve- 
ments there,  and  by  the  United  States 
attorney  for  the  district,  acting  under  the 
authority  of  the  river  and  harbor  act  of 
September  19,  1890  (26  Stat,  at  L.  455, 
chap.  907,  Comp.  Stat.  1913,  §  9923),  §§  11» 
12,  from  renewing  the  sheet  piling  which 

grotected  his  marine  railway,  or  rebuilding 
is  wharf,  where  both  piling  and  wharf  were 
not  only  below  the  mean  high-water  line, 
but  were  within  the  harbor  area  as  defined 
conformably  to  the  act  of  August  11,  1888 
(26  Stat,  at  L.  425,  chap.  860),  §  12,  by 
the  Secretary  of  War. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  9  3;    Dec.  Dig.  ^=>2(10).] 


[No.  180.] 
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Argued  January  21,  1916.     Decided  April 
3,  1916. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  which,  on  a  Becond 
trial,  denied  a  recovery  from  the  United 
States  by  a  riparian  owner  for  an  alleged 
taking  of  his  property  in  the  improvement 
of  a  harbor.    Affirmed. 

See  same  case  below,  first  trial,  88  Ct.  Q. 
693;  second  trial,  49  Ct.  CI.  701. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Georgo  A.   King  and  William 
B.  King,  for  appellant. 
Assistant  Attorney  General   Thompson 
^lor  the  United  States. 

\'    *Mr.  Justice  Van  Deranter  delivered  the 
opinion  of  the  court: 

Henry  F.  Willink  sued  to  recover  as  upon 
an  implied  contract  for  an  alleged  taking 
of  his  property  in  the  improvement  of  the 
harbor  in  the  Savannah  river  at  Savannah, 
Georgia.  A  recovery  was  denied  (38  Ct. 
CI.  693;  49  Ct  CI.  701),  and  the  claim- 
ant's executrix  prosecutes  this  appeal. 

The  material  facts  disclosed  by  the  find- 
ings are  these:  At  Savannah  the  river  is 
navigable  and  within  the  ebb  and  fiow  of 
the  tide.  Opposite  the  city  is  Hutchinson's 
island,  a  strip  of  which  on  the  side  towards 
the  city  was  owned  by  the  claimant.  He 
there  conducted  a  plant  for  repairing  ves- 
sels. Among  his  facilities  used  in  the  busi- 
ness were  a  marine  railway  and  a  wharf. 
The  former  extended  into  the  river  and  was 
protected  by  sheet  piling  "where  in  the 
water."  A  substantial  portion  of  it  lay 
below  the  mean  high-water  line,  and  the 
wharf  seems  also  to  have  been  below  that 
line,  although  its  location  is  not  precisely 
stated.  In  the  conduct  of  the  claimant's 
business  the  vessels  subjected  to  repair  were 
drawn  out  of  the  river  and  lowered  into  it 
by  means  of  the  railway,  and  to  prevent 
its  lower  end,  "which  was  under  water  at 
high  tide,"  from  becoming  seriously  ob- 
structed by  deposits  of  mud  the  piling  was 
driven  on  both  sides.  The  piling  was  ef- 
fectual for  the  purpose,  but  decayed  in  time 
and  had  to  be  replaced. 

Prior  to  1887  many  improvements  had 
been  made  in  the  harbor,  and  in  that  year 
a  plan  for  further  and  extensive  improve- 
g^ments  was  submitted  to  Congress,  but  was 
gnot  approved.     Among  other  changes  this 
*  plan*contemplated  a  widening  of  the  river 
by  cutting  away  a  portion  of  Hutchinson's 
island,  including  that  whereon   the  claim- 
ant's  facilities  were  situate.     On  May   4, 
1889,  the  harbor  line,  which  theretofore  had 
not  reached   the   island   or  the  claimant's 
facilities,  was  re-established  by  the  Secre- 
tary of  War,  under  §  12  of  the  act  of  Au- 


gust 11,  1888,  chap.  860,  25  Stat,  at  L.  400, 
425,  in  such  manner  that  a  part  of  the  claim- 
ant's land  and  all  of  his  facilities  were 
brought  within  the  harbor  area.  In  1890 
another  extended  project,  retaining  the 
earlier  proposal  to  widen  the  river  by  cut- 
ting away  a  portion  of  the  island,  was  sub- 
mitted to  Congress  and  was  approved.  The 
estimated  cost  of  this  project  was  $3,500,- 
000,  which  included  $45,000  for  "possible 
land  damages"  to  the  island.  A  part  of 
the  larger  sum  was  appropriated  each  year 
imtil  the  appropriations  equaled  the  full 
estimate,  which  was  in  1895.  The  appro- 
priation of  July  13,  1892,  chap.  158,  27 
Stat,  at  L.  88,  92,  was  accompanied  by  a 
provision  that  "contracts  may  be  entered 
into  by  the  Secretary  of  War  for  such  ma- 
terials and  work  as  may  be  necessary  to 
complete  the  present  project  of  improve- 
ment, to  be  paid  for  as  appropriations  may 
from  time  to  time  be  made  by  law,  not  to 
exceed  in  the  aggregate"  so  much  of  the 
estimate  as  remained  unappropriated.  A 
contract  was  then  made  for  cutting  away 
a  portion  of  the  island,  including  that 
whereon  the  claimant's  facilities  were  situ- 
ate, but  this  work  never  was  done  or  un- 
dertaken, and  the  appropriations  were 
otherwise  exhausted  and  the  project  treated 
as  completed. 

In  the  summer  of  1892  the  condition  of 
the  claimant's  wharf  and  piling  became  such 
that  it  was  necessary  to  rebuild  the  one 
and  to  renew  the  other.  While  he  was  so 
engaged  the  engineer  officer  in  charge  of 
the  harbor  improvements  requested  him  to 
desist  and  to  remove  all  of  his  facilities 
that  were  within  the  harbor  area  as  de- 
fined by  the  Secretary  of  War  in  1889.  The^^ 
request  was  followed  by  a  letter  from  thejg 
United  States  attorney  for*  that  district,* 
notifying  the  claimant  that  in  driving  the 
piling  he  was  obstructing  navigation  con- 
trary to  the  act  of  September  19,  1890, 
chap.  907,  26  Stat,  at  L.  426,  454,  455,  and 
that  unless  he  desisted  and  "all  piling  out- 
side of  the  bulkhead  line"  was  removed,  he 
would  be  prosecuted.  Because  of  this  re- 
quest and  notice  he  ceased  work  upon  the 
piling  and  wharf,  but  did  not  remove  any  of 
his  facilities  or  surrender  them  or  his  land 
to  the  United  States  or  any  of  its  officers. 
On  the  contrary,  he  continued  to  operate  his 
plant  and  use  his  marine  railway  and  other 
facilities  as  best  he  could.  Theretofore  he 
was  able  to  haul  up  on  the  railway  and 
repair  vessels  of  considerable  draft,  and 
the  chief  profit  in  his  business  came  from 
that  work;  but  thereafter,  the  renewal  of 
the  piling  being  prevented,  deposits  of  mud 
filled  up  the  entrance  to  the  railway  to 
such  an  extent  that  he  was  obliged  to  con- 
fine his  work  to  smaller  vessels.    Even  then 
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II  was  neoessarj  to  be  almost  constantly 
dredging  the  entrance.  This  condition  eon- 
tinned  until  December,  1897,  when  the 
Secretary  of  War  re-established  the  harbor 
line  as  it  was  prior  to  May  4,  1889.  The 
expense  incurred  by  the  claimant  in  dredg- 
ing was  $7,697,  and  the  loss  consequent 
upon  his  inability  to  handle  the  larger  ves- 
seb  was  $12,500. 

Upon  these  facts,  as  before  indicated,  the 
court  held  that  he  was  not  entitled  to  re- 
cover. 

We  reach  the  same  oonclusion,  and  for 
the  following  reasons: 

There  was  no  actual  taking  of  any  of  the 
elaimant's  property,  nor  any  invasion  or 
occupation  of  any  of  his  land.  As  respects 
his  upland,  he  was  not  in  any  wise  excluded 
from  its  use,  nor  was  his  possession  dis- 
turbed. Something  more  than  the  location 
of  a  harbor  line  across  the  land  was  re- 
quired to  take  it  from  him  and  appropriate 
it  to  public  use.  Yesler  ▼.  Washington  Har- 
bor line,  146  U.  S.  646,  656,  36  L.  ed.  1119, 
1122,  13  Sup.  Ct  Rep.  190;  Prosser  ▼. 
^  Northern  P.  R.  Co.  152  U.  S.  69,  65,  38  L. 
Sed.  352,  356,  14  Sup.  Ct  Rep.  628;  Phila- 
•  delphia  Co.  y.  Stimson,  223  U.  S.'*605,  623, 
66  L.  ed.  570,  578,  32  Sup.  Ct  Rep.  340. 
No  taking  resulted  from  the  request  that 
he  remove  his  facilities,  for  it  was  neither 
acceded  to  nor  enforced.  And  the  contract 
for  cutting  away  a  part  of  the  land  was 
also  without  effect,  because  there  was  no 
attempt  at  performance.  Thus,  at  best,  the 
asserted  taking  rested  upon  the  acts  of  the 
engineer  officer  and  the  district  attorney  in 
preventing  the  claimant  from  renewing  his 
piling  and  rebuilding  his  wharf.  But  in 
this  no  right  of  his  was  infringed.  The 
river  being  navigable  and  tidal,  whatever 
rights  he  possessed  in  the  land  below  the 
mean  high-water  line  were  subordinate  to 
the  public  right  of  navigation  and  to  the 
power  of  Congress  to  employ  all  appropriate 
means  to  keep  the  river  open  and  its  navi- 
gation unobstructed.  Gibson  v.  United 
States,  166  U.  S.  269,  271,  41  L.  ed.  996, 
998,  17  Sup.  Ct  Rep.  578;  Scranton  v. 
Wheeler,  179  U.  S.  141,  163,  46  L.  ed.  126, 
137,  21  Sup.  Ct.  Rep.  48;  Philadelphia  Co. 
T.  Stimson,  223  U.  S.  605,  634,  638,  56  L. 
ed.  570,  582,  584,  32  Sup.  Ct.  Rep.  340; 
United  States  v.  Chandler-Dunbar  Water 
Power  Co.  229  U.  S.  53,  62,  57  L.  ed.  1063, 
1075, 33  Sup.  Ct.  Rep.  607 ;  Lewis  Blue  Point 
Oyster  Cultivation  Co.  v.  Briggs,  229  U.  S. 
82,  88,  57  L.  ed.  1083,  1085,  33  Sup.  Ct.  Rep. 
679,  Ann.  Cas.  1915A,  232;  Greenleaf  John- 
son Lumber  Co.  v.  Garrison,  237  U.  S.  251, 
263,  59  L.  ed.  939,  045,  35  Sup.  Ct.  Rep.  551. 
The  piling  and  wharf  were  below  the  mean 
high-water  line,  and  so,  if  navigation  was 
likely  to  be  injuriously  affected  by  their 


presence.  Congress  could  prevent  their  re- 
newal without  entitling  him  to  compensa- 
tion therefor.  See  cases  supra.  By  the 
legislation  in  force  at  the  time.  Congress 
not  only  authorized  the  Secretary  of  War 
to  establish  the  harbor  lines,  but  made  it 
unlawful  to  extend  any  wharf  or  other 
works,  or  to  make  any  deposits,  within  ths 
harbor  area  as  so  defined,  except  under 
such  regulations  as  the  Secretary  might 
prescribe,  and  laid  upon  the  district  attor- 
ney and  the  officer  in  charge  of  the  harbor 
improvements  the  duty  of  giving  attention 
to  the  enforcement  of  its  prohibitive  and 
punitive  provisions  (chap.  860,  f  12,  25 
SUt  at  L.  400,  425;  chap.  907,  §§  11,  12, 
26  Stat  at  L.  426,  455,  Comp.  Stat  1913, 
i  9923).  When  the  claimant  attempted  to 
renew  the  piling  and  rebuild  the  wharf,  theyn 
were  not  only  below  the  mean  high-waterS 
line,  but*within  the  harbor  area  as  defined* 
under  this  l^slation.  Consistently  with  its 
prohibitions  he  could  not  proceed  with  the 
work,  except  imder  a  permisaible  regulation 
of  the  Secretary  of  War.  It  is  not  eon- 
tended  that  the  work  was  thus  made  per- 
missible, and  so  the  conclusion  is  unavoid- 
able that  the  claimant  was  proceeding  in 
violation  of  the  statute,  and  that  the  engi- 
neer officer  and  the  district  attorney  rightly 
requested  him  to  desist.  Such  inconven- 
ience and  damage  as  he  sustained  resulted 
not  from  a  taking  of  his  property,  but  from 
the  lawful  exercise  of  a  power  to  which  it 
had  always  been  subject  Gibson  t.  United 
States,  166  U.  S.  276,  41  L.  ed.  1002,  17 
Sup.  Ct  Rep.  578;  Bedford  t.  United  States^ 
192  U.  S.  217,  224,  48  L.  ed.  414.  417»  U 
Sup.  Ct.  Rep.  238. 
Judgment  affirmed. 

Mr.  Justice  McReynoIds  took  no  part  ta 
the  consideration  and  decision  of  this 


(240  17.  8.  6M) 
DETROIT  k  MACKINAC  RAILWAY  COM- 
PANY, Plff.  in  Err., 

V. 

MICHIGAN     RAILROAD     COMMISSION 
and  Fletcher  Paper  Company. 

OouRTS  ^=>303— Errob  to  State  Coubt^ 
"Final  Judgment**— Mandamus. 

1.  A  judgment  of  the  highest  court  of  a 
state,  awarding  a  writ  of  mandamus  to 
enforce  obedience  by  a  railway  company  to 
an  order  of  a  State  Railway  Commiasion 
directing  it  to  relay  |  mile  of  rails  removed 
by  it  from  a  6-miIe  logging  spur,  and  to  re- 
sume service  thereon  on  condition  that  a 
suitable  bond  be  given  to  indemnify  the 
railway  company  should  the  Commission's 
order  ultimately  be  vacated  in  a  pending 
suit  in  equity,  is  "final"  in  the  sense  of  the 
Judicial   Cixie,   §  237,*   governing   wriU  of 
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error  from  the  Federal  Supreme  Court  to  | 
state  courts. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  1048:    Dec.  Dig.  ^=:>3J3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Final  Judgment.] 

Constitutional  Law  ^=»29T— "Duk  Pro- 
cess OF  Law"— Mandamus. 

2.  Requiring  obedience  by  mandamus  to 
an  order  of  a  State  Railway  Commission  di- 
recting a  railway  company  to  relay  i  mile 
of  rails  removed  by  it  from  a  5-mile  logging 
spur,  and  to  resume  service  thereon  pend- 
ing the  determination  of  a  suit  in  equity 
to  vacate  such  order  on  the  ground  that 
such  logging  spur  was  only  a  private  con- 
venience, not  a  part  of  the  railway  sys- 
tem, and  that  the  Commission  had  denied 
the  railway  company  an  adequate  oppor- 
tunity to  be  heard  on  that  question,--aoes 
not  deprive  the  railway  company  of  the  due 
process  of  law  guaranteed  by  U.  S.  Const., 
14th  Amend.,  where  the  grant  of  the  man- 
damus writ  was  conditioned  upon  the  giv- 
ing of  a  suitable  bond  to  indemnify  the  rail- 
way company  should  the  Commission's  order 
ultimately  be  vacated  in  the  equity  suit. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  »  832-834;    Dec.  Dig.  ^=>297. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Due  Process  of  Law.] 

[No.  68.] 

Argued  and  submitted  November  10,  1016. 

Decided  April  3,  1916. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
awarding  a  writ  of  mandamus  to  enforce 
obedience  by  a  railway  company  to  an  order 
of  the  Railway  Commission,  directing  it  to 
relay  rails  removed  by  it  from  a  logging 
spur,  and  to  resume  service  thereon.  Af- 
firmed. 

See  same  case  below,  178  Mich.  230,  144 
N.  W.  696. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  McNamara  and  Fred  A. 
Baker  for  plaintiff  in  error. 

Messrs.   David   H.   Crowley  and  I.   8. 
Canfield,   and    Mr.    Grant   Fellows,    Attor- 
ney General  of  Michigan,  for  defendants  in 
S error. 

*  *  Mr.  Justice  Tan  Devanter  delivered  the 
opinion  of  the  court: 

This  was  a  petition  to  the  supreme  court 
of  Michigan  by  the  Railroad  Commission  of 
that  state,  for  a  writ  of  mandamus  to  en- 
force obedience  to  an  order  of  the  Commis- 
sion, directing  the  Detroit  &  Mackinac 
Railway  Company  to  re-lay  1  mile  of  rails 
removed  by  it  from  a  5-mile  logging  spur, 
called  Tubbs  Branch,  and  to  resume  service 
thereon.  The  railroad  company  answered, 
JEind,  after  a  hearing,  the  court  granted  the 
writ,  subject  to  a  condition  presently  to  be 
stated.  178  Mich.  230,  144  N.  W.  696. 
.'The  Commission's  action  was  invoked  by 
a  complaint  presented  by  the  Fletcher  Paper 
Qon^Pf(ny,  of   which   the   railway  company 


had  due  notice.  Before  the  Commission  the 
railway  company  insisted  that  the  logging 
spur  was  not  a  part  of  its  railroad  system, 
and  that  its  use  had  been  only  that  of  a 
private  convenience;  but  the  Commission 
concluded  from  the  pleadings  and  evidence 
that  the  fact  was  otherwise,  and  made  the 
order  with  the  purpose  of  correcting  what 
it  deemed  an  unreasonable  and  unjust  dis- 
crimination and  an  inadequate  service  with- 
in the  meaning  of  the  local  statute  (3 
Howell's  Anno.  Stat.  2d  ed.  §§  6526,  6537, 
6545).  Thereupon  the  railway  company 
filed  a  bill  in  equity  in  the  circuit  court  of 
Wayne  county,  praying  that  the  order  be 
vacated,  and  asking  that  its  enforcement 
be  temporarily  and  permanently  enjoined.  |. 
In  the  bill  the  railway  company  repeated  g 
its  insistencs^that  the  logging  spur  was  not* 
a  part  of  its  railroad  system,  but  only  a 
private  convenience,  and  charged  that  an 
adequate  hearing  was  denied  by  the  Com- 
mission in  that  the  issues  were  determined 
upon  the  evidence  presented  by  the  paper 
company,  and  in  contravention  of  an  under- 
standing, assented  to  by  the  Commission, 
that  if  an  objection  of  the  railway  company 
in  the  nature  of  a  plea  of  res  judicata 
sliould  be  overruled,  as  it  afterwards  was^ 
the  company  would  be  afforded  a  further 
opportunity  to  present  evidence  in  opposi- 
tion to  that  of  the  paper  company.  The 
bill  invoked  the  due  process  of  law  clause 
of  the  14th  Amendment.  Apparently  the 
prayer  for  a  temporary  injunction  was  not 
insisted  upon. 

It  was  during  the  pendency  of  that  suit 
that  the  mandamus  proceeding  was  begun 
and  carried  to  judgment  in  the  supreme 
court.  In  this  proceeding  the  railway  com- 
pany again  asserted  that  the  logging  spur 
was  only  a  private  convenience,  and  not  a 
part  of  the  railroad  system  used  by  it  as 
a  conunon  carrier,  and  that  the  Commis- 
sion had  denied  it  an  adequate  opportunity 
to  be  heard  upon  that  question,  and  further 
insisted  that  to  require  it  to  give  effect  to 
the  Commission's  order  in  advance  of  a 
hearing  and  decision  upon  that  question  In 
the  suit  in  equity  would  deprive  it  of  the 
due  process  of  law  guaranteed  by  the  14th 
Amendment. 

In  the  course  of  its  opinion  the  supreme 
court  said,  pp.  243-246: 

"We  are  not  called  upon  to  consider  and 
determine  the  merits  of  the  controversy  be- 
tween the  Fletcher  Paper  Company  and  re- 
spondent railway  company  upon  the  order 
of  August  3,  1911.  Sudi  questions  are  in- 
volved in  the  case  now  pending  before  the 
circuit  court  for  the  county  of  Wayne,  in 
chancery,  wherein  the  respondent  railway 
company  seeks  to  review,  annul,  and  set 
aside  said  order.    The  sole  question  before 
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M  this  court  in  this  proceeding  is  whether  the 
S  order   of   the    Railroad    Commission   shall 

*  take  effect  and  become  operative  pending 
the  hearing  and  determination  of  that  chan- 
cery cause.    .    .    . 

"Relative  to  an  order  made  by  this  Com- 
mission, this  court  has  said:  '.  .  .  Its 
orders  stand  until  modified  or  set  aside  by 
it  or  by  the  courts.  .  .  .  Presumptive- 
ly, the  findings  and  orders  of  the  Commis- 
sion are  right.  If  attacked,  the  complain- 
ant has  the  burden  of  showing  "by  clear 
and  satisfactory  evidence  that  the  order  of 
the  Commission  complained  of  is  unlawful 
or  unreasonable,  as  the  case  may  be." '  De- 
troit k  M.  R.  Co.  y.  Michigan  R.  Commis- 
sion, 171  Mich.  335,  346,  137  N.  W.  329. 

•  ••••••a 

'The  petitioner  in  the  instant  case  be- 
fore the  Railroad  Commission  offered,  and 
upon  this  hearing  before  this  court  keeps 
such  offer  good»  to  indemnify  respondent  for 
all  costs  and  expenses  incurred  in  re-laying 
the  track  taken  up  by  it,  with  interest; 
and  to  pay  all  rates  that  may  be  fixed  or 
charged  by  the  railway  company  and  ap- 
proved by  the  Commission,  in  case  this  or- 
der is  vacated  and  set  aside  by  the  Wayne 
circuit  court  in  chancery,  or  by  this  court, 
if  an  appeal  is  taken.  This  indemnity 
would  save  respondent  harmless  from  any 
possible  loss  in  complying  with  the  order, 
and  save  petitioner  from  claimed  irrepara- 
ble damage  to  21,000,000  feet  of  forest 
products  during  the  probable  term  of  years 
occupied  in  this  litigation. 

"It  has  been  held  by  this  court  that  an 
order  of  the  Railroad  Commission  is  en- 
forceable by  mandamus,  although  a  proceed- 
ing in  equity  to.  review  it  is  pending.  Michi- 
gan R.  Commission  y.  Michigan  £  R.  Co. 
159  Mich.  580,  124  N.  W.  564. 

"This  order  is  prima  facie  not  unreason- 
able. There  is  no  question  but  that  the 
legislative  intent,  clearly  expressed  in  this 
statute,  was  that  the  orders  of  the  Commis- 
sion should  be  and  continue  in  force  during 
all  subsequent  proceedings  until  modified 
or  set  aside  by  the  Commission  or  by  the 
courts. 
S     "The  statute  provides  a  remedy  by  man- 

•  damns  to* enforce  the  orders  of  the  Com- 
mission, and  this  court  has  granted  such 
writs.  Upon  the  facts  presented,  the  writ 
should  be  granted  in  this  case. 

"Upon  furnishing  bond  by  the  petitioner 
before  the  Railroad  Commission,  the  Fletch- 
er Paper  Company,  in  the  penal  sum  of 
f  10,000  to  indemnify  respondent  in  manner 
and  form  as  herein  stated,  with  two  sure- 
ties, to  be  agreed  upon  between  the  parties, 
or  approved  by  the  clerk  of  this  court,  a 
writ  of  mandamus  will  issue  as  prayed." 


And  in  the  course  of  a  separate  opinion 
one  of  the  justices  said,  p.  248: 

"So  long  as  the  respondent  was  operating 
the  spur,  accepting  thereon  and  transport- 
ing over  it  freight  for  those  who  offered  it, 
and  so  long  as  it  published  tariffs  affect- 
ing such  service,  it  was  undoubtedly,  as  to 
such  operations,  within  the  scope  of  the  act 
in  question,  and  this  we  held  in  Detroit  & 
M.  R.  Co.  y.  Michigan  R.  Commission,  171 
Mich.  335,  137  N.  W.  329.  But  whether 
the  Michigan  Railroad  Commission  hat 
power  under  the  statute  to  require  respond- 
ent to  continue  to  operate  such  a  spur,  or 
branch,  against  its  will,  and  in  face  of  itt 
efforts  to  abandon  it,  is  quite  a  different 
question.  It  is  a  question  which  we  assums 
is  presented  in  the  pending  chancery  pro* 
ceeding  to  set  aside  the  order  which  in 
this  proceeding  is  sought  to  be  enforced. 
It  need  not  be  answered  now.** 

The  local  statute,  3  Howell's  Anno.  Stat. 
2d  ed.,  provides:  (§  6545)  Orders  of  the 
Commission  shall  take  effect  and  become 
operative  twenty  days  after  service;  (| 
6547)  the  Commission  may,  upon  applica- 
tion, rescind  or  alter  any  order;  (§  6548) 
all  regulations,  practices,  and  services  pre- 
scribed by  the  Commission  shall  be  in  force 
and  be  prima  facie  lawful  and  reasonable 
until  finally  held  otherwise  in  a  suit 
brought  for  the  purpose  under  §  6549,  or 
until  rescinded  or  altered  by  the  Commie- 
sion  under  §  6547;  (§  6549)  a  carrier  may,^ 
within  thirty  days  after  notice  of  an  order,^ 
commence  a  suit  in  equity  to  vacate^it,  the* 
burden  being  upon  the  carrier  to  show  thai 
the  order  is  unlawful  or  unreasonable.  In 
such  a  suit  original  evidence  may  be  intro- 
duced in  addition  to  the  transcript  of  thai 
presented  before  the  Commission;  and  if  eyi« 
dence  be  introduced  by  the  carrier  which  is 
different  from  or  in  addition  to  that  pre- 
sented before  the  Commission,  the  courti 
unless  the  parties  stipulate  to  the  contrary^ 
shall  transmit  a  copy  thereof  to  the  Com- 
mission and  stay  further  proceedings  for 
the  time  being.  The  Commission  shall  con- 
sider the  evidence  transmitted,  and  may 
alter  or  rescind  its  order,  and  shall  repori 
its  action  to  the  court.  If  the  Commission 
rescind  its  order,  the  suit  shall  be  dis- 
missed; if  it  alter  the  order,  the  same  in 
its  changed  form  shall  take  the  place  of 
the  original,  and  judgment  shall  be  rendered 
thereon  as  though  the  last  action  of  the 
Commission  had  been  taken  at  first;  (| 
6570)  in  addition  to  all  other  remedies,  the 
Commission,  and  likewise  any  party  in  in- 
terest, may  compel  compliance  with  an 
order  of  the  Commission  by  a  proceeding  in 
mandamus,  injunction,  or  other  appropriate 
civil  remedy. 

It  will   be  perceived  that  the   supreme 
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court,  applying  the  statute,  held  that  the 
"sole  question"  for  decision  was  whether 
the  Commission's  order  should  be  given  ef- 
fect pending  the  determination  of  the 
equity  suit;  and  then,  coming  to  dispose 
of  that  question,  held  that  due  regard  for 
the  provisions  of  the  statute,  especially 
M  6545,  6548,  and  6540,  and  for  the 
relative  consequences  of  enforcing  or  re- 
fusing to  enforce  the  order,  required  that 
it  be  enforced  by  mandamus,  if  a  suitable 
bond  was  given  to  indemnify  the  railway 
eompany  for  any  resulting  loss  in  the  event 
the  order  ultimately  should  be  vacated  in 
the  equity  suit. 

Our  jurisdiction  is  called  in  question 
upon  the  ground  that  the  judgment  is  not 
final  in  the  sense  of  §  237,  Judicial  Code 
[36  Stat,  at  L.  1156,  chap.  231,  Comp.  Stat. 
H  1013,  I  1214],  upon  which  our  power  to 
S  review  depends,  because  the  judgment  does 
*  not  determine  the  merits  and  end  th*«liti- 
gation.  But,  as  this  court  has  said,  ''all 
judgments  and  decrees  which  determine  the 
particular  cause"  are  final  in  the  sense  of 
the  statute.  Weston  v.  Charleston,  2  Pet. 
440,  463-465,  7  L.  ed.  481,  486,  487;  Cen- 
tral Transp.  Co.  t.  Pullman's  Car  Co.  130 
U.  8.  24,  40,  35  L.  ed.  55,  61,  11  Sup.  Ct. 
Rep.  478;  Mt.  Vernon-Woodberry  Cotton 
]>uck  Co.  V.  Alabama  Interstate  Power  Co. 
240  U.  S.  30,  60  L.  ed.  — ,  36  Sup.  Gt  Rep. 
234.  This  view  has  prevailed  through  a 
oentury  of  practice  in  reviewing  judgments 
and  decrees  dismissing  causes  for  want  of 
jurisdiction  or  for  other  reasons  not  deci- 
sive of  the  merits.  And  it  is  settled  that 
a  proceeding  in  mandamus  is  an  independ- 
ent adversary  suit,  and  a  judgment  award- 
ing or  refusing  the  writ  is  a  final  judgment 
within  the  meaning  of  the  statute.  Davies 
T.  Corbin,  112  U.  8.  36,  40,  28  L.  ed.  627, 
620,  5  Sup.  Ct.  Rep.  4;  McPherson  v.  Black- 
er, 146  U.  S.  1,  24,  36  L.  ed.  860,  873,  13 
Sup.  Ct.  Rep.  3;  American  Exp.  Co.  v.  Mich- 
igan (American  Exp.  Co.  v.  Maynard)  177 
U.  S.  404,  406,  44  U  ed.  823,  824,  20  Sup. 
Ct.  Rep.  605. 

Under  the  local  statutes,  as  interpreted 
by  the  supreme  oourt  of  the  state,  whether 
the  logging  spur  was  merely  a  private  con- 
venience or  was  so  used  and  operated  by 
the  railway  company  that  the  latter  was 
not  free  to  discontinue  service  thereon,  in 
the  circumstances  existing  when  the  rails 
were  removed,  was  primarily  a  question  for 
the  Commission  and  secondarily  for  tlie 
Wayne  circuit  court,  wherein  the  Commis- 
sion's order  was  sought  to  be  vacated.  By 
the  order  the  Commission  resolved  this 
question  against  the  railway  company.  The 
order  was  valid  upon  its  face  and  recited 
that  it  was  made  after  a  hearing  and  due 
consideration  of  the  proofs  and  briefs  of 


the  parties.  Whether  the  hearing  was  ade- 
quate and  whether  the  facts  relating  to  the 
logging  spur  were  such  as  to  sustain  the 
order  were  matters  which  were  in  issue  in 
the  suit  in  the  Wayne  circuit  court,  where 
the  railway  company  was  at  liberty  to  pro* 
duce  any  evidence  legitimately  bearing  upon 
the  propriety  of  the  order.  It  was  in  this 
situation  that  the  supreme  court,  having 
regard  to  the  statutory  requirement  that 
the  order  be  given  effect  and  treated  as 
prima  facie  lawful  and  reasonable  until  ad-k* 
judged  otherwise  in ^ the  suit  brought  to* 
vacate  it,  and  also  having  regard  to  tha 
comparative  consequences  of  enforcing  or 
refusing  to  enforce  it  while  that  suit  was 
undetermined,  held  that  it  ought  to  be  en- 
forced by  mandamus,  if  a  suitable  bond 
was  given  to  indemnify  the  railway  com- 
pany should  the  order  ultimately  be  va- 
cated. In  this  we  perceive  no  deprivation 
of  due  process.  The  granting  of  an  order 
or  writ  to  maintain  or  restore  the  status 
quo  pending  the  outcome  of  existing  litiga- 
tion, which  really  is  what  was  done  here, 
has  been  practised  by  the  courts  of  the 
country  sinee  before  the  Constitution  was 
adopted;  and  the  claim  that  relief  of  this 
nature  cannot  be  granted,  even  upon  con- 
dition that  ample  security  be  given  to  make 
good  any  loss  that  may  be  sustained  there- 
by, without  encroaching  upon  the  due 
process  of  law  secured  by  the  Constitution, 
is  manifestly  without  merit. 
Judgment  affirmed. 

Mr.  Justice  McReynoIds  is  of  opinion 
that  the  judgment  is  not  final  within  the 
meaning  of  i  237,  Judicial  Code  [36  Stat, 
at  L.  1156,  chap.  231,  Comp.  Stat.  1013, 
§  1214],  and  therefore  that  the  writ  of  er- 
ror should  be  dismissed. 


(240  U.  8.  6S7) 
FRANK  G.  FARNHAM,  Appt, 

V. 

UNITED  STATES. 
GousTS  ^=:>449(3)-<;ouBT  of  Claims— Iif- 

PLIED    CONTBAOIV-USX  OF  PaTBNTBD   IN- 
VENTION. 

No  undertaking  on  the  part  of  the 
United  States  to  pay  the  patentee  of  an 
improvement  in  stamp  books  or  holders  for 
the  alleged  use  of  his  invention  can  be  im- 
plied so  as  to  be  within  the  cognizance  of 
the  court  of  claims,  where  the  government 
expressly  rejected  the  patentee's  suggestion 
that  it  adopt  his  device,  and  instead  be- 
^an  the  manufacture  and  sale  of  a  stamp 
book  designed  by  a  postal  official,  claiming 
that  such  book  was  not  covered  by  any 
previous  patent. 

[Bd.  Note.— For  other  casee.  see  Courts,  Cent. 
Dig.  §  1168:    Dec.  Dig.  «=»449(3).] 


[No.  107.] 


^=»For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Argued  March  2,  1916.     Decided  April  3, 
1916. 

APPEAL  from  the  Court  of  Claims  to  re- 
yiew  a  judgment  dismissing  the  peti- 
tion of  a  patentee  to  recover  upon  the  basis 
of  an  implied  contract  for  the  alleged  use 
by  the  government  of  his  patented  inven- 
tion. Modified  by  directing  that  the  judg- 
ment be  without  prejudice,  and,  as  so  modi- 
fied, affirmed. 

Bee  same  case  below,  49  Ct.  CI.  19. 
The  facts  are  stated  in  the  opinion. 
Messrs.  George  W.  Ramsey  and  Hosea 
B.  Monlton  for  appellant. 

Assistant  Attorney   General   Thompson 
^  for  appellee. 

09 

f   «Mr.  Justice  Hnghes  delivered  the  opin- 
ion of  the  court: 

The  claimant,  in  the  year  1906,  brought 
his  petition  to  recover  upon  the  basis  of  an 
implied  contract  for  the  alleged  use  by  the 
government  of  his  patented  invention,  con- 
sisting of  a  stamp  holder.  The  claim  was 
for  profits  alleged  to  have  been  made  be- 
tween April  16,  1900,  and  June  30,  1905. 
Another  petition  was  filed,  in  1911,  upon 
the  same  basis,  to  recover  profits  for  the 
period  between  June  30,  1905,  and  June 
30,  1910.  Motion  to  consolidate  the  two 
suits,  as  involving  the  same  issues,  was 
granted.  Upon  hearing,  the  court  made 
findings  of  fact,  and  held  that  the  plaintiff 
was  not  entitled  to  recover.  49  Ct  CI.  19. 
The  court  found  that,  under  date  of  Jan- 
uary 4,  1898,  Letters  Patent  No.  596,656 
had  been  issued  to  the  claimant  for  improve- 
ment in  stamp  holders.  Models  of  the  pro- 
posed stamp  book  and  an  explanatory 
pamphlet  were  submitted  to  the  Third  As- 
sistant Postmaster-General  with  the  sug- 
gestion that  the  Postofiice  Department 
should  adopt  this  method  of  handling  and 
selling  stamps.  That  officer,  on  June  17, 
1898,  returned  the  books  to  the  claimant, 
saying:  "The  Department  does  not  deem  it 
expedient  to  sell  stamps  in  this  way."  The 
claimant,  on  July  14,  1808,  replied,  stating 
that  the  descriptive  pamphlet  and  the  model 
stamp  books  formerly  transmitted  did  not 
fully  show  the  invention,  and  that  he  re- 
quested a  personal  interview.  Two  days 
later  the  government  responded  as  follows: 
"Your  plan  for  booking  and  selling  stamps 
0  is  well  understood;  your  explanation  of  it 
g  could  not  be  clearer ;  but,  as  stated  in  a 
♦  former  letter  to  you,  the* Department  does 
not  wish  to  adopt  it."  In  June,  1899,  the 
adoption  of  the  claimant's  device  was  again 
suggested  to  the  Postofiice  Department,  and 
the  Department  replied  that  it  adhered  to 
its  former  decision.  On  July  1,  1899,  Ed- 
win C.  Madden  was  appointed  Third  Assist- 


ant Postmaster-General,  and  he  held  office 
until  March,  1907.  Soon  after  his  appoint- 
ment he  took  under  consideration  the  manu- 
facture and  sale  of  postage  stamp  books. 
He  designed,  without  actual  knowledge  of 
the  existence  of  the  claimant's  patent  or  of 
the  correspondence  with  the  Department 
relating  to  it,  the  stamp  book  now  in  de- 
partmental use.  This  stamp  book  was 
transmitted  by  Mr.  Madden  to  the  Bureau 
of  Printing  and  Engraving  with  an  inquiry 
as  to  the  possibility  of  its  manufacture,  the 
details  of  manufacture  being  left  to  that 
Bureau.  It  prepared  plans  accordingly. 
After  the  public  announcement  that  the  De- 
partment would  begin  the  public  sale  of 
two-cent  stamps  in  book  form,  Mr.  Madden 
learned  for  the  first  time  that  it  was 
claimed  that  there  were  letters  patent  cover- 
ing the  proposed  stamp  book,  and  before 
issuing  the  same  to  the  public  he  requested 
the  Assistant  Attorney  General  for  the  De- 
partment to  examine  all  such  claims  and 
letters  patent,  and  to  advise  him  whether 
his  book  would' constitute  an  infringement. 
The  Assistant  Attorney  General  advised 
him  to  proceed  with  the  public  sale  as  con- 
templated; that  the  stamp  book  to  be  it- 
sued  was  not  covered  by  any  previous  pat- 
ents. Both  he  and  Mr.  Madden  examined 
the  patents  of  the  claimant,  and  Mr.  Mad- 
den also  examined  the  correspondence  on 
file.  From  the  beginning  the  latter  insisted 
that  the  invention  of  the  stamp  book  issued 
by  the  Department  was  his  own,  being  in- 
dependent of  the  claimant's  patent.  In 
March,  1909,  the  Third  Assistant  Poatmae- 
ter-General  addressed  a  letter  to  the  claim- 
ant's attorney,  expressly  asserting  that  the 
Department's  stamp  book  was  not  an  in- 
fringement. It  was  in  these  circumstances  j 
that  the*govemment  commenced  the  mana-» 
facture  of  its  stamp  books  on  March  26, 
1900. 

It  is  apparent  that  these  facts  furnished 
no  basis  for  a  finding  of  implied  contract 
on  the  part  of  the  government  to  pay  for 
the  use  of  the  invention, — the  only  ground 
upon  which  the  petitions  were  cognizable  in 
the  court  of  claims.  Schillinger  v.  United 
States,  155  U.  S.  163,  170,  39  L.  ed.  108, 
111,  35  Sup.  Ct.  Rep.  85;  United  States  v. 
Berdan  Fire-Arms  Mfg.  Co.  156  U.  S.  552, 
556,  39  L.  ed.  530,  531,  15  Sup.  Ct.  Rep. 
420;  Russell  v.  United  States,  182  U.  8. 
510,  530,  45  L.  ed.  1210,  1215,  21  Sup.  Ct. 
Rep.  809 ;  Crozier  v.  Fried.  Krupp  Aktienge* 
sellschaft,  224  U.  S.  290,  303,  304.  66  L. 
ed.  771,  775,  776,  32  Sup.  Ct.  Rep.  488; 
United  States  v.  Soci^t^  Anonyme  dee 
Anciens  Etablissements  Cail,  224  U.  S.  309, 
311,  56  L.  ed.  778,  780,  32  Sup.  Ct.  Rep. 
479.  In  this  view,  the  consolidated  peti- 
tion was  properly  dismissed  and  it  is  im-> 
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necessary  to  consider  tbe  questions  which 
have  been  argued  with  respect  to  actual  use 
and  the  validity  of  the  claimant's  patent. 
The  second  petition  related  to  a  period  ex- 
tending to  June  30,  1010,  thus  embracing 
fiye  days  after  the  approval  of  the  act  of 
June  25,  1910,  chap.  423,  36  Stat,  at  L.  851, 
Comp.  Stat.  1913,  §  9465,  permitting  the  re- 
covery from  the  government  of  reasonable 
compensation  in  cases  of  infringement. 
-Crozier  v.  Fried.  Krupp  Aktiengesellschaft, 
224  U.  S.  290,  303,  304,  66  L.  ed.  771,  775, 
776,  32  Sup.  Ct.  Kep.  488.  This  petition, 
however,  like  the  first,  did  not  purport  to 
present  a  case  within  this  act,  but  was 
rested  solely  upon  implied  contract.  The 
judgment,  however,  should  be  without  preju- 
dice to  the  presentation  of  any  claim  the 
petitioner  may  have  under  the  statute;  and 
with  this  modification  the  judgment  is  af- 
firmed. 
It  is  so  ordered. 

Mr.  Justice  MoReynolds  took  no  part  in 
-the  consideration  and  decision  of  this  case. 


(240  U.  8.  641) 
JONES  NATIONAL  BANK,  Plff.  In  Err., 

V. 

•CHARLES  E.  TATES,  D.  E.  Thompson,  and 
Louisa  Hamer,  Administratrix  of  the  Es- 
tate of  Ellis  P.  Hamer«  Deceased.  (No. 
163.) 


BANK  OF  STAPLEHURST,  Plff.  in  Err., 

V. 

•CHARLES  E.  YATES,  D.  E.  Thompson,  and 
Louisa  Hamer,  Administratrix  of  the  Es- 
tate of  Ellis  P.  Hamer,  Deceased.  (No. 
164.) 


DTICA  BANK,  Plff.  in  Err., 

V. 

•CHARLES  E.  YATES  and  Louisa  Hamer, 
Administratrix  of  the  Estate  of  Ellis  P. 
Hamer,  Deceased.     (No.  165.) 


THOMAS  BAILEY,  Plff.  in  Err., 

V. 

-CHARLES  E.  YATES  and  Louisa  Hamer, 
Administratrix  of  the  Estate  of  Ellis  P. 
Hamer,  Deceased.     (No.  166.) 

OouBTs  ^=>3D4  (19)— Error  to  State  Court 
—Decision  in  Favor  of  Federal  Right. 
L  The  theory  that  plaintiffs  in  the 
jtate  court  sought  to  enforce  defendants' 
alleged  liability  on  non-Federal  grounds, 
and  that  the  Federal  question  was  raised 
•exclusively  by  the  defendants,  cannot  suc- 
cessfully be  urged  to  defeat  the  appellate 
jurisdiction   of  the  Federal  Supreme  Court 


over  a  judgment  of  the  highest  state  court, 
which,  upon  the  ground  that  a  case  was  not 
made  out,  under  U.  S.  Rev.  Stat.  §  5239, 
Comp.  Stat.  1913,  §  9831,  as  construed  by 
the  Federal  Supreme  Court,  reversed  a  judg- 
ment holding  the  directors  in  a  national 
bank  civilly  liable  to  depositors  suffering 
damage  because  of  false  representations  as 
to  the  bank's  financial  conaition,  contained 
in  the  published  official  reports  to  the  Comp- 
troller of  the  Currency,  even  though  plain- 
tiffs' petition  did  not  refer  in  terms  to  the 
Federal  statute,  and  defendants  alleged  in 
their  answer  that,  if  any  liability  attached 
to  them  as  directors,  it  was  determined  by 
the  Federal  statute,  since,  if  the  plaintiffs' 
cause  of  action  required  the  application  of 
the  Federal  statute  in  defining  Uie  liabilitv 
of  the  directors  with  respect  to  the  acts  af* 
leged  and  proved,  plaintiffs  were  entitled 
to  its  correct  application. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  1068;    Dec.  Dig.  <g=:»39K19).] 

Courts  ^=>3dD(2)— Error  to  State  Court 
—Review  of  Facts. 

2.  The  Federal  Supreme  Court,  when 
reviewing  on  writ  of  error  a  judgment  of 
the  highest  court  of  a  state,  which,  upon  the 
ground  that  a  case  had  not  been  made  out, 
under  U.  S.  Rev.  Stat.  §  5239,  Comp.  Stat. 
1913,  i  9831,  reversed  a  jud^ent  holding 
directors  in  a  national  bank  civilly  liable  to 
depositors  suffering  damage  because  of  false 
representations  as  to  the  bank's  financial 
condition,  contained  in  the  published  official 
reports  to  the  Comptroller  of  the  Currency» 
wul  determine  whether  the  facts  found  by 
the  trial  court  justified  a  recovery  under 
the  Federal  law,  and,  if  so,  whether  there 
was  substantial  evidence  to  support  these 
findings. 

[Ed.  Note.— For  other  cases,  see  CourU,  Cent. 
Dig.  S  1090:  Dec.  Dlf?.  <S=5>899(S) ;  Appeal  and 
Error,  Cent.  Dig.  I  8385.] 

Banks  and  Banking  ^=:»253— National 
Banks— Liability  of  Directors— False 
Official  Reports  —  Knowing  Partici- 
pation OR  Absent. 

3.  Directors  in  a  national  bank,  who, 
with  knowledge  of  the  falsity  of  the  repre- 
sentations as  to  the  bank's  financial  condi- 
tion, contained  in  official  reports  to  the 
Comptroller  of  the  Currency,  made  and  pub- 
lished conformably  to  U.  S.  Rev.  Stat,  f 
5211,  Comp.  Stat.  1913,  §  9774,  either 
formally  attested  such  reports,  or  know- 
ingly permitted,  assented  to,  and  allowed 
the  same  to  be  made  and  published,  must 
be  deemed  knowingly  to  have  p^ticipated 
in  or  assented  to  a  violation  of  the  national 
banking  laws,  within  the  meaning  of  U.  S. 
Rev.  Stat.  §  6239,  Comp.  Stat  1913,  §  9831,  . 
which  provides  that,  in  case  of  sudi  viola- 
tion, or  permitted  violation,  every  director 
participating  in,  or  assenting  thereto,  shall 
be  civilly  liable  to  any  person  suffering 
darnap^e  in  consequence  thereof. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent.  Dig.  SS  944-949;    Dec.  Dig.  «=s>2S3.] 

Banks  and  Banking  ^=>254  —  Knowl- 
edge OF  National  Bank  Directors-- 
Falbitt  of  Official  REPORTa 

4.  A   finding   that   the   directors   in    a 
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national  bank,  who  participated  in  or  as- 
sented to  the  official  reports  of  the  bank's 
financial  condition  to  the  Comptroller  of 
the  Currency,  made  and  published  conform- 
ably to  U.  8.  Rey.  Stat,  i  5211,  Comp.  Stat. 
1913,  §  9774,  did  so  with  knowledge  of  the 
gross  and  easily  diseoYerable  falsity  of  the 
representations  therein  that  the  capital 
stock  was  intact,  and  that  there  were  im- 
divided  profits  and  a  surplus,  is  sustained 
bv  evidence  of  the  deliberate  assertions  of 
the  directors  themselves,  made  prior  to  such 
reports,  in  response  to  official  complaint, 
that  they  were  examining  the  condition  of 
the  bank,  were  considering  the  losses  sus- 
tained and  the  expenses  incurred,  and  the 
basis  of  the  last  declared  dividend. 

[Bd.    Note.— For  other   cases,    see  Banks  and 
Banking,  Cent  DIff.  fiS  950-957 ;    Dec.  Dig.  ^=;»264.] 

[Nos.  163,  164,  165,  and  166.] 

Argued  April  5  and  6,  1915.  Restored  to 
docket  for  reargument  June  21, 1915.  Re- 
argued January  12  and  13,  1916.  Decided 
AprU  3,  1916. 


FOUR  WRITS  OP  ERROR  to  the  Su- 
preme Court  of  the  State  of  Nebraska 
to  review  Judgments  which  reversed  judg- 
ments of  the  District  Court  of  Seward  Coun- 
ty, in  that  state,  holding  the  directors  of  a 
national  bank  civilly  liable  to  depositors 
suffering  damage  because  of  false  represen- 
tations as  to  the  bank's  financial  condition, 
contained  in  the  published  official  reports  to 
the  Comptroller  of  the  Currency.  Reversed 
and  remanded,  with  instructions  to  rein 
state  the  judgments  entered  in  the  District 
Court. 

See  same  case  below,  first  appeal,  74  Neb. 
734,  105  N.  W.  287;  second  appeal,  93  Neb. 
121,  139  N.  W.  844,  1135. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Jacob  Thomas,  Lionel  C. 
Burr,  and  Arthur  B.  Hayes  for  plaintiffs  in 
error. 

Messrs.  Frank  E.  Bishop  and  Frank  M. 
Hall  for  defendants  in  error  Charles  E. 
Yates  and  Louisa  Hamer. 

Messrs.  Halleck  F.  Rose,  John  F.  Stout, 
and  Arthur  R.  Wells  for  defendant  in  error 
D.  E.  Thompson. 

*    *Mr.  Justice  Hnghes  delivered  the  opin- 
ion of  the  court: 

The  Capital  National  Bank  of  Lincoln, 
Nebraska,  suspended  payment  on  January 
21,  1893.  The  plaintiffs  in  error  were  un- 
paid depositors  and  brought  these  actions 
against  directors  of  the  bank  to  recover 
damages  attributed  to  false  representations 
of  the  bank's  oondition.     With  their   de- 


nials of  breach  of  duty,  the  defendants 
averred  that  their  liability,  if  any,  was  to  J 
be  determined*  by  the  provisions  of  the  na-* 
tional  bank  act.  Judgment  in  favor  of  the 
plaintiffs,  upon  the  verdict  of  a  jury,  was 
affirmed  by  the  supreme  court  of  the  state. 
Yates  v.  Jones  Nat.  Bank,  74  Neb.  734, 
105  N.  W.  287.  It  was  held  that  the  ac- 
tions were  for  deceit*  at  common  law,  and 
the  judgments  were  sustained  upon  that 
ground.  Upon  writ  of  error  the  judgments 
were  reversed.  206  U.  S.  158,  181,  51  L. 
ed.  1002,  1015,  27  Sup.  Ct.  Rep.  638.  It 
was  the  view  of  the  court,  even  if  it  were 
conceded  "that  there  was  some  evidenos 
tending  to  show  the  making  of  alleged  writ- 
ten  representations  other  than  those  con- 
tained in  the  official  reports  made  by  tho 
association  to  the  Comptroller  of  the  Cur- 
rency, and  published  in  conformity  to  the 
national  bank  act,  that  such  latter  state- 
ments were  counted  upon  in  the  amended 
petition  and  were,  if  not  exclusively,  cer- 
tainly principally,  the  grounds  of  the  al- 
leged false  representations  covered  by  the 
proof."  Id.  p.  171.  It  was  therefore  con- 
cluded that  the  recovery  had  been  based  upon 
conduct  of  the  defendants  in  the  discharge 
of  duties  imposed  by  the  Federal  statute; 
that,  with  respect  to  such  conduct,  the  stat- 
ute (Rev.  Stat.  §  5239,  Comp.  Stat.  191Z, 
§  9831)  furnished  an  exclusive  test  of  lia- 
bility; and  that  this  test  had  not  been  ap- 
plied. It  was  held  that  responsibility,  by 
the  terms  of  the  statute,  arose  from  its  vio- 
lation "knowingly,"  and  hence  that  "some- 
thing more  than  negligence  is  required; 
that  is,  that  the  violation  must  in  effect  be 
intentional.**    Id.  pp.  179,  180. 

Upon  remand,  the  petitions  were  amend- 
ed, but  there  was  no  material  change  in  the 
nature  of  the  causes  of  action.  By  agree- 
ment, the  several  cases  were  tried  together* 
and  trial  was  had  by  the  court  without  a 
jury.  Official  reports,  as  published,  of  the 
condition  of  the  bank,  were  introduced  in 
evidence.  Two  of  these  (of  December  28, 
1886,  and  December  9,  1892)  had  been  an- 
nexed to  the  petition,  and  the  allegations 
were  broad  enough  to  embrace  others.  It 
appeared  that  the  official  reports  of  Decern- « 
ber  28,  1886,  December  12,  1888,  Septem-S 
ber  30,n889,  July  9, 1891,  December  2, 1891,* 
and  December  9,  1892,  had  been  attested  by 
the  defendant  Yates;  those  of  September 
25,  1891,  and  September  30,  1892,  by  Ellis 
P.  Hamer,  the  intestate  of  the  defendant, 
Louisa  Hamer;  and  those  of  December  28, 
1886,  August  1,  1887,  October  2,  1890,  De- 
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oember  19,  1890,  and  Julj  9,  1891,  by  the 
defendant,  David  E.  Thompson.  Each  of 
these  statement!  showed  the  capital  stock 
intact  and  also  surplus  and  undivided 
profits. 

On  behalf  of  the  defendants  Yates  and 
Earner,  the  following  special  findings  among 
others  were  requested: 

"III.  That  neither  the  defendant  Charles 
B.  Yates  nor  Ellis  P.  Hamer,  the  deceased, 
knowingly  violated  or  knowingly  permitted 
any  of  the  officers,  agents,  or  servants  of 
the  Capital  National  Bank  to  violate  any 
of  the  provisions  of  the  national  banking 
act  under  which  said  bank  operated. 

*TV.  That  neither  the  defendant  Charles 
E.  Yates  nor  the  deceased,  Ellis  P.  Hamer, 
knowingly  participated  in  or  assented  to 
any  violation  of  any  of  the  provisions  of 
said  national  banking  act  by  any  of  the 
officers,  agents,  or  servants  of  said  Capital 
National  Bank.** 

"IX*  That  the  defendant  Charles  E. 
Yates,  in  attesting  said  reports  of  date 
December  28,  1886,  and  December  9,  1892, 
did  not,  with  actual  knowledge  thereof  or 
intentionally,  make  an  untrue  statement  or 
representation  of  the  assets  or  liabilities  of 
said  Capital  National  Bank,  nor  of  any  of 
the  items  of  either  its  assets  or  liabilities. 

*^.  That  neither  the  defendant  Charles 
E.  Yates  nor  the  deceased  Ellis  P.  Hamer, 
with  actual  knowledge  or  intentionally, 
made  any  untrue  statement  or  representa- 
tion of  any  or  all  of  the  assets  of  the  Capi- 
tal National  Bank  in  any  or  all  of  the 
statements  or  reports  made  to  the  Comp 
troUer  of  the  Currency  and  published  by 
said  bank,  as  required  by  the  national  bank- 

Sing  act,  which  reports  are  shown  in  the 
testimony  in  this  case." 
*  *Tfao  trial  eourt  found  "against  each  of 
the  defendants  and  in  favor  of  the  plain 
tllP  respecting  the  third  and  fourth  re- 
quests. On  the  ninth  request,  the  court 
answered  "in  the  negative"  as  to  the  report 
of  December  28,  1886,  and  "in  the  affirma- 
tive" as  to  the  report  of  December  9,  1892 ; 
and  on  the  tenth  request,  the  court  found 
"^in  the  affirmative."  These  rulings  "in  the 
affirmative"  were  taken  to  be  findings  against 
these  defendants,  each  of  whom  at  once  (on 
a  motion  to  set  aside  the  findings  and  for 
a  new  trial)  filed  exceptions, — ^the  defend- 
ant Yates  stating  that  the  court  "erred  in 
finding  against  defendant  on  the  ninth  re- 
quest as  to  report  Dec.  9,  1892,"  and  each 
of  the  defendants  Yates  and  Hamer  stating 
that  the  court  "erred  in  finding  against  de- 
fendant on  the  tenth  request" 


Among  the  requests  for  findings  submitted 
by  the  defendant  Thompson  were  the  fol- 
lowing: 

"4.  Whether  this  defendant  at  any  time 
prior  to  its  failure  or  suspension  had  ac- 
tual personal  knowledge  that  any  of  the 
official  statements  made  by  the  Capital  Na- 
tional Bank  to  the  Comptroller  of  the  Cur- 
rency, and  referred  to  in  the  petition  or  the 
evidence,  were  in  any  material  respect  false 
and  untrue. 

"5.  Whether  this  defendant  In  fact  par* 
tieipated  in  any  of  the  official  reports  inade 
by  the  Capital  National  Bank  to  the  Comp- 
troller of  the  Currency  other  than  the  five 
several  reports  dated  respectively,  Decem- 
ber 28,  1886,  August  1,  1887,  October  2, 
1890,  and  December  19,  1890,  and  July  9, 
1891. 

"6.  Whether  in  attesting  such  of  the  of- 
ficial reports  of  the  Capital  National  Bank 
to  the  Comptroller  of  the  Currency  as  are 
shown  to  have  been  attested  by  him,  the 
defendant  acted  in  good  faith. 

"7.  Whether  in  attesting  such  of  the  of- 
ficial reports  of  the  Capital  National  Bank 
to  the  Comptroller  of  the  Currency  as  are 
shown  to  have  been  attested  by  him,  thoi, 
defendant  acted  fraudulently  and  with  ao-J 
tual  personal*knowledge  that  such  reports* 
or  any  one  of  them  were  in  any  material 
respect  false  and  untrue." 

As  to  the  fourth  request,  the  trial  court 
found  "in  the  affirmative,"  and  the  defend- 
ant Thompson  filed  his  objection  that  the 
finding  was  "not  sustained  by  sufficient  evi- 
dence" and  was  '^ot  consistent  with  the 
findings  made  in  response  to  the  sixth  and 
seventh  requests."  As  to  the  fifth  request^ 
the  trial  court  found  "that  the  defendant 
attested  only  five  reports  mentioned  in  said 
request."  As  to  the  sixth  and  seventh  re- 
quests, it  was  found: 

"Respecting  the  sixth  and  seventh  re- 
quests of  the  defendant,  the  court  finds  that 
the  defendant  had  no  actual  personal  knowl- 
edge of  the  truth  or  falsity  of  the  reports 
made  to  the  Comptroller,  attested  by  him, 
but  in  attesting  such  reports  the  court  finds 
that  the  defendant  relied  upon  the  state- 
ments made  to  him  by  the  president  and 
cashier  of  the  bank,  and  without  any  in- 
vestigation, and  that  at  the  time  of  attest- 
ing such  statements  the  defendant  knew 
that  he  had  no  personal  knowledge  of  the 
truth  or  falsity  of  such  reports,  and  that 
the  same  were  attested  recklessly  and  with- 
out performing  his  duties  as  a  director  to 
ascertain  the  truth  or  falsity  of  such  re- 
ports before  the  same  were  attested  by  him, 
and  in  this  respect  the  court  finds  that  the 
same  were  not  made  in  good  faith." 

The  trial  oourt,  upon  its  own  motion. 
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found  In  each  case,  as  to  all  the  defendants, 
aa  follows: 

'The  Capital  National  Bank,  at  the  time 
it  assumed  that  name  and  at  the  time  it 
increased  its  capital  stock  to  $300,000,  had 
sustained  losses  greatly  in  excess  of  its 
purported  capital  stock,  and  that  it  never, 
In  fact,  had  any  capital  stock,  undivided 
profits,  or  surplus,  and  that  it  was  at  all 
times  insolvent  and  so  continued  up  to  the 
time  it  ceased  to  do  business,  on  January 
21,  1893,  at  which  time  its  liabilities  ex- 
^eeeded  its  assets  by  mors  than  a  million 
2  dollars. 

•  *"The  oourt  finds  that  from  and  after 
September,  1891,  the  said  Ellis  P.  Hamer, 
and  the  defendants  Yates  and  Thompson, 
and  each  of  them,  had  knowledge  and  knew 
that  the  statements,  advertisements,  and 
representations  of  the  bank's  financial  oon- 
dition  and  capital  stock,  both  official  and 
unofficial  and  voluntary,  shown  by  the  evi- 
dence, were  being  published  in  the  news- 
papers and  sent  to  the  plaintiff,  by  the  of- 
ficers of  the  bank,  as  alleged  in  the  amend- 
ed petition,  and  that  they  contained  the 
names  of  all  the  directors,  including  said 
Ellis  P.  Hamer,  and  the  defendants  Yates 
and  Thompson,  and  purported  to  be  made 
and  published  under  and  by  their  authority. 
In  their  names,  and  with  their  sanction  and 
eonsent. 

"The  oourt  further  finds  that  the  said 
Ellis  P.  Hamer  and  the  defendants  Yates 
and  Thompson,  and  each  of  them,  from  and 
after  September,  1891,  had  knowledge  and 
knew  said  statements,  representations,  and 
advertisements  aforesaid  contained  material 
false  representations  of  the  financial  condi- 
tion of  said  bank,  and  were  in  fact  false 
and  untrue,  as  in  plaintiff's  amended  peti- 
tion alleged,  and  with  knowledge  of  all  of 
the  matters  and  facts  aforesaid  they  and 
each  of  them  knowingly  permitted,  assented 
to,  and  allowed  the  same  to  be  made,  pub- 
lished, advertised,  and  sent  to  plaintiff,  as 
aforesaid,  as  in  the  amended  petition  al- 
leged. That  said  statements  and  advertise- 
ments aforesaid  showed  and  represented  the 
'  bank  to  be  in  a  sound,  solvent,  and  pros- 
perous financial  condition  when  in  fact  it 
was  at  all  times  wholly  insolvent  and  un- 
able to  pay  its  liabilities." 

It  was  further  found  "that  the  allega- 
tions  of   plaintiff's   amended   petition    are 
true."    The  trial  court,  as  to  each  of  the 
defendants,  also  set  forth  its  conclusion  that 
the  plaintiffs  were  entitled  to  recover  "in 
an  action  of  deceit  under  the  principles  of 
the  common  law  exclusive  of  the  require- 
ments of  the  national   banking  act,"  and 
A  fixed  the.  damages  sustained.    Motion  for  a 
2  new  trial  was  denied. 
*    *  Upon  appeal,  the  judgments  in  the  several 


cases  were  reversed  by  the  supreme  court  of 
the  state,  and  the  actions  were  dismissed. 
93  Neb.  121,  139  N.  W.  844,  1136.  The  ap- 
peals were  heard  by  six  judges,  two  of 
whom  dissented  from  the  conclusion  reached. 
Three  judges  concurred  in  one  opinion  (de- 
livered by  Hamer,  J.),  taking  the  view  that 
the  amended  petitions  contained  "no  ma- 
terial additional  statement  of  fscts,"  that 
they  "still  charge  the  defendants  with  mak- 
ing false  statements  to  the  Comptroller  of 
the  Currency  as  to  the  condition  of  the 
Capital  National  Bank,  and  this  is  the  main 
foundation  or  basis  for  recovery,"  and  that 
the  plaintiffs  "having  failed  to  allege  and 
prove  that  the  defendants  personally  knew 
of,  or  personally  participated  in,  the  acts 
of  the  officers  of  the  bank  of  which  they 
now  complain,"  were  not  entitled  to  recover 
under  the  decision  of  this  court  as  to  the 
rule  of  liability  established  by  the  Federal 
act.  Id.  pp.  123,  130.  The  remaining 
judge  (Letton,  J.),  whose  concurrence  was 
essential  to  the  reversal,  stated  his  views 
in  a  separate  opinion.  After  pointing  out 
that  the  issues  were  the  same  as  when  the 
ease  was  presented  to  this  court  on  ths 
former  writ  of  error,  and  that  this  court 
had  held  that  a  Federal  question  was  in- 
volved, he  said: 

"I  agree  with  the  former  judgment  of 
this  oourt  and  that  of  the  several  inferior 
Federal  tribunals  before  which  the  question 
was  presented  that  the  petitions  state  a 
cause  of  action  at  common  law  for  deceit* 
but  think  this  court  is  bound  by  the  opinion 
of  the  Supreme  Court  of  the  United  States. 
I  am  also  inclined  to  the  view  that  the  evi- 
dence would  support  a  judgment  upon  such 
a  theory  of  the  ease.  The  findings  of  the 
district  oourt  are  to  that  effect.  I  am  not 
satisfied  they  are  nnsustained  by  the  evi- 
dence. The  presumption  is  that  they  are 
so  sustained;  but  I  have  not  examined  the 
evidence  so  critically  as  would  be  necessary 
to  determine  this,  for  the  reason  that,  un-p 
der  the  holding  of  the  Supreme  Court  of  thej 
United  States  as  to  theVieasure  of  duty* 
and  of  liability  of  directors  imder  the  bank- 
ing laws  of  the  United  States,  I  think  a 
case  has  not  been  made.  For  that  reason 
alone,  I  concur  in  the  conclusioa."  Id.  p. 
131. 

The  appellees  moved  for  a  rehearing,  con- 
tending, in  part,  that  the  court  had  erred 
in  denying  to  tiiem  "the  right  to  recover 
under  the  national  bank  laws."  On  this 
motion  the  court  was  equally  divided  and 
the  motion  was  denied.  And  these  writs  of 
error  to  review  the  judgments  of  reversal 
and  dismissal  have  been  prosecuted. 

1.  It  is  insisted  that  the  writs  should  be 
dismissed  in  the  view  that  the  plaintiffs  in 
error  sought  to  enforce  liability  upon  non- 
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Federal  grounds  and  that  the  Federal  ques- 
tion was  raised  exclusively  by  the  defend- 
ants in  error.  But  this  objection  ignores 
the  nature  of  the  plaintiffs'  case.  The  fact 
that  their  petitions  did  not  refer,  in  terms, 
to  the  Federal  statute,  is  not  controlling. 
Thomas  v.  Taylor,  224  U.  S.  73,  78,  79,  56 
L.  ed.  673,  676,  677,  32  Sup.  Ct.  Rep.  403; 
Grand  Trunk  Western  R.  Co.  t.  Lindsay, 
233  U.  S.  42,  48,  58  L.  ed.  838,  842,  34  Sup. 
Ct.  Rep.  681,  Ann.  Cas.  1914C,  168.  It  was 
alleged  that  statements  published  by  the  de- 
fendants, acting  as  directors  and  officers  of 
the  bank,  with  respect  to  its  financial  con- 
dition, were  false,  and  were  known  to  be 
false,  and  were  made  with  intent  to  deceive 
plaintiffs  and  others.  Two  of  these  state- 
ments— official  reports  formally  attested — 
were,  as  we  have  said,  annexed  to  the  peti- 
tions. The  proof  of  representations  chiefly 
concerned  these  reports  and  others  of  a 
similar  sort.  In  contemplation  of  law,  the 
question  upon  the  case  made  by  the  plain- 
tiffs was  essentially  one  as  to  the  liability 
of  these  directors  for  conduct  governed  by 
the  Federal  act.  The  conclusion  of  tiie 
trial  court  that  there  could  be  a  recovery 
at  common  law,  independent  of  the  Federal 
statute,  did  not  alter  the  inherent  character 
of  the  actions.  Recognizing  that  these  must 
be  deemed  to  rest  upon  transactions  falling 
within  the  purview  of  that  statute,  and  that 
^  the  plaintiffs'  rights  must  be  measured  ac- 
g  eordingly,  the  supreme  court  of  the  state 
*  reversed  the*judgments  and  dismissed  the 
actions.  Although  the  defendants  alleged 
in  their  answers  that,  if  any  liability  at- 
tached to  them  as  directors,  it  was  deter- 
mined by  the  Federal  act,  the  construction 
of  which  was  necessarily  involved,  this  was 
not,  properly  speaking,  a  matter  of  affirma- 
tive defense.  What  is  called  the  defendants' 
assertion  of  Federal  right  was  simply  their 
contention  as  to  the  essential  elements  of  the 
plaintiffs'  cause  of  action.  In  Thomas  v. 
Taylor,  supra,  the  case  was  framed  in  de- 
ceit under  the  common  law,  but  the  appel- 
late courts  of  the  state  decided  "that  it  was 
the  facts  pleaded,  and  not  the  technical  des- 
ignation of  the  action,  which  constituted 
grounds  of  recovery."  We  accepted  that  de- 
cision, saying:  ''There  is  nothing  in  the 
national  banking  laws  which  precludes  such 
view.  Those  laws  are  not  concerned  with 
the  form  of  pleadings.  They  only  require 
that  the  rule  of  responsibility  declared  by 
them  shall  be  satisfied."  If  the  plaintiffs' 
cause  of  action  required  the  application  of 
the  Federal  statute  in  defining  the  liability 
of  these  directors  with  respect  to  the  acts 
alleged  and  proved,  the  plaintiffs  were  en- 
titled to  its  correct  application.  Their 
«ase,  as  made  by  their  pleadings  and  proofs, 
is  not  to  be  treated  as  of  one  character  for 
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the  purpose  of  dismissing  it  in  the  state 
court,  and  as  of  another  sort  for  the  pur- 
pose of  denying  their  right  to  complain  of 
the  dismissal.  We  conclude  that  this  eourt 
has  jurisdiction. 

2.  It  is  apparent  that  there  were  no  find- 
ings of  fact  by  the  supreme  court  of  the 
state.  The  actions  being  at  law  and  trial 
by  jury  being  waived,  the  findings  of  fact 
made  by  the  trial  court —  as  we  understand 
the  local  practice — had  "the  same  force  and 
effect"  as  the  verdict  of  a  jury.  Citizens  Ins. 
Co.  V.  Herpolsheimer,  77  Neb.  232, 109  N.  W. 
160;  Dorsey  v.  Wellman,  85  Neb.  262,  122 
N.  W.  989;  Darr  v.  Kansas  City  Hay  Co. 
85  Neb.  665,  124  N.  W.  103;  Madison  Nat. 
Bank  v.  Gross,  98  Neb.  684,  154  N.  W.  207. 
It  was  not  a  case  of  a  trial  de  novo  upongi 
appeal,  as  in  an  equity  suit.  First  Nat.g 
Bank  v.*Crawford,  78  Neb.  665,  111  N.  W.» 
587.  But,  apart  from  these  considerations, 
findings  of  fact  by  the  supreme  court  would 
necessarily  require  the  action  of  a  majority 
of  that  court,  and  it  is  plain  that  the  opin- 
ion of  the  three  judges,  unaided  by  the  con- 
currence of  the  fourth,  could  not  be  regard- 
ed as  embodying  such  findings.  Justice 
Letton,  whose  concurrence  in  the  result 
made  the  reversal  possible,  stated  specifical- 
ly the  sole  ground  of  his  action,  and  hia 
statement  did  not  purport  to  be  the  resolv- 
ing of  questions  of  fact.  After  saying  that 
he  was  inclined  to  the  view  that  the  evi* 
dence  would  support  a  judgment  upon  a 
cause  of  action  at  common  law  for  deceit^ 
and  that  "the  findings  of  the  district  court" 
were  "to  that  effect,"  he  added  that  he  waa 
not  satisfied  that  Uiese  findings  were  "un- 
sustained  by  the  evidence."  He  considered 
the  presumption  to  be  that  they  were  "so- 
sustained,"  but  he  had  "not  examined  the 
evidence  so  critically  as  would  be  necessary 
to  determine  this,"  for  the  reason  that,  in 
view  of  the  holding  of  this  court  "as  to  the 
measure  of  duty  and  of  liability  of  direc- 
tors" under  the  Federal  act,  he  thought  thai 
"a  case  had  not  been  made."  "For  that 
reason  alone"  he  concurred  in  the  eondu* 
sion. 

It  is  manifest  that  this  was  simply  the 
expression  of  an  opinion  with  respect  to  the 
legal  sufficiency  of  the  plaintiffs'  case.  That 
is,  the  decisive  ruling — ^upon  which  the  re- 
versal rested — ^was  that,  as  matter  of  law, 
applying  the  Federal  statute,  the  plaintiffs 
were  not  entitled  to  their  recovery.  And 
the  judgment  as  entered  upon  appeal  sim- 
ply set  forth  that  the  court,  finding  "error 
apparent  in  the  record  of  the  proceedinga 
and  judgment,"  reversed  and  dismissed. 

In  this  state  of  the  record,  for  the  pur- 
pose of  determining  whether,  in  thus  reverfr' 
ing  the  judgments  and  depriving  the  plain- 
tiffs of  their  recovery,  the  Federal  question 
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was  wrongly  decided,  there  are  two  questions 
tt  to  be  considered:  (a)  whether  the  facts 
•  found  by  the  trial  court  •justified  a  recovery 
under  the  Federal  law,  and,  if  so,  (b) 
whether  there  was  substantial  evidence  to 
support  these  findings,  as  the  duty  to  de- 
cide the  Federal  question  in  its  very  nature 
involves  this  further  inquiry.  Dower  v. 
Richards,  151  U.  S.  658,  667,  38  L.  ed.  305, 
308,  14  Sup.  Ct.  Rep.  452,  17  Mor.  Min. 
Rep.  704;  Stanley  v.  Schwalby,  162  U.  S. 
266,  277,  278,  40  L.  ed.  060,  967,  968,  16 
Sup.  Ct.  Rep.  754;  Kansas  City  Southern 
R,  Co.  V.  C.  H.  Albers  Commission  Co.  223 
U.  S.  673,  591,  592,  56  L.  ed.  556,  565,  566, 
32  Sup.  Ct  Rep.  316;  Creswill  v.  Grand 
Lodge,  K.  P.  225  U.  S.  246,  261,  56  L.  ed. 
1074,  1080,  32  Sup.  Ct.  Rep.  822;  Southern 
P.  Co.  V.  Schuyler,  227  U.  S.  601,  611,  57 
L.  ed.  662,  669,  43  L.R.A.(N.S.)  901,  33 
Sup.  Ct.  Rep.  277;  North  Carolina  R.  Co. 
V.  Zachary,  232  U.  S.  248,  259,  58  L.  ed. 
691,  595,  34  Sup.  Ct.  Rep.  305,  Ann.  Cas. 
1914C,  159;  Carlson  v.  Washington,  234 
U.  S.  103,  306,  68  L.  ed.  1237,  1238,  34  Sup. 
Ct.  Rep.  717. 

3.  In  addition  to  the  general  finding  in 
each  case  that  the  allegations  of  plaintiffs' 
amended  petition  were  true,  we  have  noted 
that  the  court  found  specially  that  the  bank 
had  sustained  losses  greatly  in  excess  of 
its  purported  capital  stock;  that  it  never 
"had  any  capital  stock,  undivided  profits 
or  surplus;"  that  it  "was  at  all  times  in- 
solvent and  so  continued  up  to  the  time  it 
ceased  to  do  business  on  January  21,  1893," 
when  "its  liabilities  exceeded  its  assets  by 
more  than  a  million  dollars;"  and  that  the 
published  statements  shown  by  the  evidence, 
embracing  the  official  reports  to  which  ref- 
erence has  been  made,  represented  the  bank 
to  be  "in  a  sound,  solvent,  and  prosperous 
financial  condition"  when  in  fact  it  was 
"wholly  insolvent  and  unable  to  pay  its 
liabilities."  The  official  reports  covered  by 
the  findings  were  those  made  to  the  Comp- 
troller of  the  Currency  and  published  at  the 
2  times  we  have  mentioned,  in  pursuance  of 
S  i  5211  of  the  Revised  Statutes  (Comp.  Stat. 
•  1913,  S  9774 ).!•  While,  as  pointed  out  on 


the  former  writ  of  error,  the  act  did  not 
expressly  require  that  these  reports  "should 
contain  a  'true'  statement  of  the  condition 
of  the  association,"  yet  "by  necessary  im- 
plication, such  is  the  character  of  the  state- 
ment required  to  be  made,  and  by  the  like 
implication  the  making  and  publishing  of 
a  false  report  is  prohibited."  206  U.  S. 
p.  177.  And  as  it  is  plain  that  the  making 
of  these  official  reports,  found  to  be  false, 
was  a  violation  of  the  statute,  the  question 
is  whether  the  findings  made  a  case  within 
§  6239  of  the  Revised  Statutes  (Comp.  Stat. 
1913,  S  9831),  which  provides  that  where 
the  statute  is  "knowingly"  violated  or  is 
"knowingly"  permitted  to  be  violated,  as 
stated,  "every  director  who  participated  in 
or  assented  to"  such  violation  shall  be  lia- 
ble individually  for  all  damages  thereby 
sustained  by  "the  association,  its  share- 
holders, or  any  other  person," — a  civil  lia- 
bility which  may  be  enforced  in  the  state 
court.    Id.  pp.  180,  181. 

As  to  the  directors  Yates  and  Hamer 
(the  former  having  attested  an  official  re- 
port to  the  Comptroller  of  the  Currency  as 
late  as  December  9,  1892,  and  the  latter 
having  attested  an  official  report  of  Sep- 
tember 30,  1892),  the  trial  court  not  only 
found  "against  each  of  the  defendants  and 
in  favor  of  the  plaintiff"  upon  the  special 
requests  for  findings  that  these  directors 
did  not  knowingly  participate  in  the  viola- 
tion of  the  act,  but  the  trial  court  alsog 
found  explicitly  that  each  of  these  direct- le 
ors  "from*and  after  September,  1891,"  knew* 
that  the  official  statements  as  to  the  bank's 
financial  condition,  which  were  shown  by 
the  evidence  to  have  been  published,  "con- 
tained material  false  representations  of  ths 
financial  condition  of  said  bank,  and  were 
in  fact  false  and  untrue,"  and  that  these 
directors,  with  knowledge  "of  all  the  mat- 
ters and  facts  aforesaid,"  had  "knowingly 
permitted,  assented  to^  and  allowed  ths 
same"  to  be  made  and  published.  The  find- 
ings as  to  each  of  these  directors  abundant- 
ly supported  the  plaintiffiK  recovery  with- 
in the  established  rule  of  liability. 

With  respect  to  the  defendant  Thompson 


l"Sec  6211.  Every  association  shall 
make  to  the  Comptroller  of  the  Currency 
not  less  than  five  reports  during  each  year, 
according  to  the  form  which  may  be  pre- 
scribed by  him,  verified  by  the  oath  or  af- 
firmation of  the  president  or  cashier  of  such 
association,  and  attested  bv  the  signature 
of  at  least  three  of  the  directors.  Each 
such  report  shall  exhibit,  in  detail  and  un- 
der appropriate  heads,  the  resources  and 
liabilities  of  the  [associations]  [associa- 
tion] at  the  close  of  business  on  any  past 
day  by  him  specified;  and  shall  be  trans- 
mitted to  the  Ck>mptroller  within  five  days 
jifter  the  receipt  of  a  request  or  requisi- 


tion therefor  from  him,  and  in  the 
form  in  which  it  is  made  to  the  Comptroller 
shall  be  published  in  a  newspaper  published 
in  the  place  where  such  association  is  es- 
tablished, or  if  there  is  no  newspaper  in  the 
place,  then  in  the  one  published  nearest 
thereto  in  the  same  county,  at  the  expense 
of  the  association ;  and  such  proof  of  publi- 
cation shall  be  furnished  as  may  be  required 
by  the  Comptroller.  The  Comptroller  shall 
also  have  power  to  call  for  special  reports 
from  any  particular  association  whenever  in 
his  judgment  the  same  are  necessary  ia 
order  to  a  full  and  complete  knowledge  of 
its  condition." 
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(the  latest  official  report  attested  by  him 
being  the  one  of  July  9,  1891 ) ,  we  have  seen 
that  the  court  found  that  he  had  "no  actual 
personal  knowledge  of  the  truth  or  falsity" 
of  the  reports  which  he  attested,  but  that 
in  attesting  them  he  "relied  upon  the  state- 
ments made  to  him  by  the  president  and 
cashier"  of  the  bonk  "without  any  investiga- 
tion," and  that  "at  the  time  of  attesting  such 
statements"  he  "knew  that  he  had  no  per- 
sonal knowledge"  of  their  truth  or  faidity, 
and  that  they  "were  attested  recklessly  and 
without  performing  his  duties  as  a  director" 
to  ascertain  their  truth  or  falsity  before  at- 
testation, and  in  this  respect  that  these  re- 
ports "were  not  made  in  good  faith."  If 
this  finding,  fairly  construed,  did  not  im- 
port more  than  mere  neglect  or  inattention,  |' 
it  would  not  be  sufficient  to  sustain  a  re- 
covery; for  Congress  did  not  make  negli- 
gence the  test  of  liability,  but  the  fact  that 
the  act  was  violated  knowingly,  although 
there  may  be  a  violation  "in  effect  inten- 
tional," and  therefore  within  the  statute, 
^hen  one  deliberately  refuses  to  examine 
that  which  it  is  his  duty  to  examine." 
Thomas  v.  Taylor,  224  U.  S.  73,  78,  79,  56 
L.  ed.  673,  676,  677,  32  Sup.  Ct.  Hep.  403. 
In  that  case  the  directors,  having  been 
warned  by  the  bank  examiner  and  Comp- 
troller of  the  doubtful  character  of  certain 
assets,  still  represented  them  to  be  good; 
and  their  reckless  report,  in  disregard  of 
le  the  official  direction,  was  found  to  have  the 
!?  quality  of  an  intentional  breach  of  the  de- 
fined duty.  But  in  the  present  case,  we 
are  not  called  upon  to  determine  what 
should  be  deemed  to  be  involved  in  the  find- 
ing that  the  attestation  of  the  earlier  re- 
ports, which  were  attested  by  this  defend- 
ant, was  made  "without  any  investigation" 
and  "recklessly."  For  there  were  later  re- 
ports made  on  behalf  of  the  bank,  and  the 
defendant  is  not  excused  simply  by  the 
fact  that  he  did  not  attest  them.  His  lia- 
bility was  not  merely  with  respect  to  at- 
testation, but  for  knowingly  "participating 
in"  or  "assenting  to"  the  violation  of  the 
act  206  U.  S.  pp.  177-179.  If  the  defend- 
ant Thompson  participated  in  or  assented 
to  the  making  and  publication  of  the  official 
reports  to  the  Comptroller  of  the  Currency, 
which  were  made  in  the  year  1892,  know- 
ing that  they  were  false  reports,  he  was  lia- 
ble to  the  plaintiffs  deceived  and  damaged 
thereby  under  the  express  terms  of  the  stat- 
ute; and  he  could  not  escape  this  liability 
simply  because,  while  he  thus  participated 
or  assented,  other  directors  gave  the  formal 
attestation.  And  the  trial  court  found,  not 
only  with  respect  to  Yates  and  Hamer,  but 
as  to  the  defendant  Thompson,  that  each  of 
them  after  September,  1891,  knew  that  the 
official  statements  as  to  the  condition  of  the 


bank,  shown  by  the  evidence,  were  in  fact 
false,  and  that  with  knowledge  of  the  facts 
stated  in  the  findings  with  respect  to  the 
condition  of  the  bank,  the  defendant  Thomp- 
son, as  well  as  the  others,  "knowingly  per- 
mitted, assented  to,  and  allowed"  the  same 
to  be  made  and  published.  This  was  a  suf- 
ficient finding  of  the  ultimate  fact  of  partic- 
ipation or  assent,  and  constituted  an  ade- 
quate basis  for  recovery. 

We  conclude  that  the  findings  of  the  trial 
court,  in  the  light  of  the  Federal  statute, 
supported  the  judgments  it  entered. 

4.  The  plaintiffs  in  error,  however,  are 
not  entitled  to  complain  of  the  reversal  as 
a  denial  of  Federal  right,  even  though  thei* 
judgments  were  supported  by  the  findings  of  S 
*fact  made  by  the  trial  court,  if  these  find-* 
ings  themselves  were  not  supported  by  sub- 
stantial evidence. 

As  to  the  financial  condition  of  the  bank, 
there  is  no  room  for  controversy.  It  would 
be  difficult  to  conceive  of  a  case  of  more 
scandalous  maladministration  than  that 
which  the  testimony  portrays.  There  was 
evidence  of  manipulation  of  accounts,  of 
fictitious  and  falsified  entries,  of  fraudulent 
concealments.  It  cannot  be  said  that  there 
was  serious  effort  to  meet  this  evidence. 
There  was  no  attempt  to  palliate  the  of- 
fenses which  it  appeared  had  been  commit- 
ted by  the  executive  officers  in  the  conduct  of 
the  bank's  affairs.  But  these  directors  were 
not  accountants ;  presumably  they  relied  up- 
on the  books  as  containing  accurate  items, 
and  there  is  no  basis  for  the  conclusion  that 
they  had  knowledge  of  fictitious  or  falsified 
entries  in  the  books,  or  of  the  fraudulent 
transactions  which  such  entries  were  intend- 
ed to  conceal,  and  which  were  revealed  after 
the  bank  failed.  With  respect  to  such  con- 
cealed transactions,  we  find  nothing  to  show 
that  the  directors  knowingly  participated 
in,  or  assented  to,  a  violation  of  the  statute. 

We  pass,  therefore,  to  matters  of  a  dif- 
ferent sort  which  lay  easily  within  the  ken 
of  the  directors.  The  bank  had  been  in- 
corporated as  the  Marsh  National  Bank,  in 
the  year  1883,  with  a  capital  stock  of  $100,- 
000.  The  assets  and  liabilities  of  a  preced- 
ing concern.  Marsh  Brothers,  Mosher,  & 
Company,  were  transferred  to  the  bank  and 
became  its  assets  and  liabilities.  In  1884» 
the  name  was  changed  to  the  Capital  Na- 
tional Bank  of  Lincoln;  the  capital  stock 
was  then  increased  to  $200,000,  and  in 
1886  there  was  a  further  increase,  making 
the  total  capital  stock  $300,000.  Yates, 
Hamer,  and  Thompson  became  directors  in 
1884,  and  continued  as  such  until  the  fail- 
ure of  the  bank  in  January,  1893.  There 
were  seven  directors  in  all,  including  C.  W. 
Mosher,  the  president.  It  appears  that,  at 
the  time  of  the  failure,  the  bank's  assets  at 
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•  their  face*Value,  as  shown  by  the  books,  were 
about  $1,031,000.  The  liabilities,  as  shown 
by  the  books,  including  eapital  stock, 
amounted  to  about  $1,017,000;  these  seem 
to  have  been  in  fact  (including  liabilities 
on  rediscounts)  about  $1,760,000.  Includ- 
ed in  the  assets  above  stated,  the  amount  of 
$860,059.86  (in  face  value)  was  Id  bills 
receivable  of  which  $155,560.84  were  classed 
by  the  receiver  as  doubtful  and  $397,073.63 
as  worthless.  The  actual  showing  on  liqui- 
dation appears  to  have  been  even  worse ;  the 
total  amount  realized  from  the  bills  re- 
ceivable (aggregating  $850,959.86)  was 
$229,620.82,  and  the  total  amount  realized 
from  all  the  assets  of  the  bank  (including 
redisoounted  items  placed  in  the  hands  of 
the  receiver  for  collection,  and  excluding 
■atock  assessments)  seems  to  have  been  less 
than  $400,000. 

The  evidence  was  that  at  the  time  of  the 
failure  there  were  on  hand  worthless  notes 
of  C.  W.  Mosher,  the  president,  amounting 
io  $86,281.67;  of  the  cashier,  R.  C.  Outcalt, 
$54,166.96  (less  an  offset  of  $670.99) ;  and 
-of  the  Western  Manufacturing  Company 
(signed  by  E.  Hurlburt,  Jr.,  manager), 
$235,000.  This  concern  was  apparently  but 
■another  name  for  C.  W.  Mosher;  the  testi- 
mony is  that  it  had  no  assets  and  ceased 
to  do  an  active  business  in  1889.  There 
were  also  notes  in  the  name  of  E.  W.  Mosher 
aggregating  $107,085.45,  which  it  was  testi- 
fied were  worthless,  save  for  a  collection  on 
-collateral  of  less  than  $10,000.  According 
to  the  schedules  in  evidence  these  worthless 
notes  had  been  taken  since  June  1,  1892, 
that  is,  within  a  period  of  seven  months 
before  the  failure.  And  while  the  totals  of 
these  accounts,  respectively,  were  much 
larger  than  they  had  been  formerly,  the 
same  accoimts  embracing  loans  to  a  con- 
siderable amount  had  long  been  carried  and 
were  included  in  the  published  reports. 
There  was  evidence  that  there  had  been 
about  $200,000  of  worthless  notes  in  these 
i  accounts   in   January,   1892.     While   it   is 

•  not  necessary  for  the  present  purpose  to*go 
further  back,  the  testimony  supports  the 
finding  of  the  trial  court  that  the  bank  in 
fact  not  only  had  no  surplus  or  undivided 
profits,  but  that  its  actual  condition  was 
one  of  insolvency. 

In  the  fourteen  months  before  the  failure 
the  evidence  shows  three  of  the  official  re- 
ports made  to  the  Comptroller  of  the  Cur- 
rency and  published  in  the  newspapers  in 
Lincoln;  those  of  December  2,  1891,  Septem- 
ber 30,  1892,  and  December  9,  1892.  The 
total  resources  in  these  reports  are  stated, 
respectively,  as  $1,143,946.88,  $1,033,561.11, 
and  $1,074,867.37.  Each  of  these  reports 
shows  the  capital  stock  unimpaired.  As  of 
December  2,  1891,  the  surplus  is  stated  to 


be  $32,000,  and  the  undivided  profits,  $23,- 
276.89;  as  of  September  SO,  1892,  these 
items  are  $6,000  and  $11,078,  respectively; 
and  as  of  December  9,  1892,  $6,000  and 
$21,180.75.  In  January,  1892,  the  directors 
declared  a  dividend  of  6  per  cent,  and  in 
July,  1892,  a  further  dividend  of  4  per  cent. 
There  was  evidence  of  serious  discrepancies 
between  the  items  in  the  published  official 
reports  and  corresponding  items  as  shown 
by  the  books.  Without  attempting  to  state 
the  details  disclosed  by  the  voluminous  rec* 
ord,  it  is  sufficient  to  say  that  it  was  clear- 
ly shown  by  evidence  substantially  undis- 
puted that  these  reports  constituted  grossly 
false  representations  of  the  bank's  financial 
condition  upon  which  the  plaintiffs  were  in- 
vited to  rely  and  did  rely. 

There  was  also  substantial  basis  for  the 
finding  that  the  directors  assented  to  the 
making  and  publication  of  these  reports; 
for,  as  we  have  said,  whether  this  or  that 
director  attested  a  particular  report  is  not 
controlling  upon  the  question  of  assent. 
The  official  reports  required  by  law  are  the 
reports  of  the  bank,  and  not  simply  of  those 
signing  and  attesting.  As  the  reports  of 
the  bank,  they  are  made  under  its  author- 
ity and  presumably  with  the  assent  of  the 
board  of  directors.  Taking  the  proved  cir- 
cumstances into  consideration,  and  particu-9 
larly  in  the  light  of  the^activity  of  these* 
directors,  to  which  we  shall  presently  refer, 
it  is  hardly  conceivable  that  they  did  not 
know  of  the  last-mentioned  official  reports 
which  were  made  on  behalf  of  the  bank  and 
published  in  Lincoln.  Certainly,  the  fact 
of  such  knowledge  on  the  part  of  each  of 
them  could  properly  be  found.  There  is  no 
suggestion  that  they  made  the  slightest  ob- 
jection to  the  making  or  publication  of 
these  reports,  and  the  evidence  was  unques- 
tionably sufficient  to  show  their  assent  to 
this  action  on  behalf  of  the  bank. 

The  remaining  question  is  with  respect 
to  the  evidence  of  the  knowledge  of  these 
directors  of  the  falsity  of  these  official  re- 
ports, or  of  such  reckless  disregard  of  the 
truth  or  falsity  of  their  contents  as  would 
show  that  the  participation  in,  or  assent  to, 
the  violation  of  the  statute,  was  ''in  effect 
intentional."  Under  date  of  September  8, 
1891,  the  Comptroller  of  the  Currency  ad- 
dressed a  letter  to  President  Mosher,  re- 
ferring to  a  report  of  an  examination  of 
the  bank,  and  criticizing  various  matters. 
It  was  evidently  in  view  of  this  commimi- 
cation  that  the  trial  court  took  September, 
1891,  as  the  time  after  which  the  directors 
had  knowledge  of  facts  showing  the  falsity 
of  the  reports.  Without  reciting  the  letter 
in  full,  it  is  sufficient  to  note  that  the  Comp- 
troller called  attention  to  two  loans  (one 
being  that  of  E.  W.  Mosher)  exceeding  the 
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statutory  limit ;  to  the  fact  that  at  the  time 
of  the  last  report  of  the  hank  the  over> 
drafts  shown  hj  the  books  largely  exceeded 
those  stated  in  the  report;  to  overdue  paper, 
with  the  statement  that  such  of  it  as  was 
good  should  be  collected  or  made  active  by 
renewal  with  satisfactory  security;  to  the 
excess  of  current  expenses  over  undivided 
profits;  and  to  the  fact  that  the  bank  had 
a  largt  liability  on  account  of  rediscounted 
paper,  said  to  be  caused  by  the  falling  off 
in  deposits.  It  was  suggested  that  some  of 
the  loans  should  be  called  in  as  soon  as 
9  practicable,  and  the  letter  closed  with  the 
"^  statemrat  that,*according  to  the  examiner's 
report,  the  board  of  directors  had  held  only 
two  meetings  during  the  past  year,  and  that 
there  was  *'no  record  of  their  having  ex- 
amined or  approved  of  the  loans  and  dis- 
counts." It  was  pointed  out  "that  the 
conduct  of  affairs  of  a  national  bank  is  by 
law  devolved  upon  the  board  of  directors, 
and  that  regular  and  frequent  meetings  are 
therefore  very  desirable."  The  defendants 
faiBist  that  they  were  not  apprised  of  this 
letter  until  after  the  failure.  There  was 
evidence  tending  to  show  that  It  was  con- 
sidered at  a  meeting  of  the  board  in  Sep- 
tember, 1891,  but,  in  addition  to  explicit  de- 
nials, there  was  testimony  to  Impeach  the 
eredit  of  the  witness  so  testifying.  There 
was,  however,  another  letter  from  the  Comp- 
troller of  the  Currency  under  date  of  Febru- 
ary 16,  1802,  which  admittedly  was  brought 
to  the  attention  of  the  directors.  This  let- 
ter, in  substance,  repeated  several  of  the 
criticisms  which  had  been  made  in  the  ear- 
lier letter;  it  referred  to  the  desirability  of 
collecting  as  soon  as  practicable  loans  that 
had  been  carried  for  a  number  of  years,  and 
to  the  agreement  of  Mosher  and  Outcalt  to 
reduce  their  liabilities  and  to  close  "the 
bulk  of  their  outside  interests,"  owing  to 
which  the  business  of  the  bank  had  suffered; 
it  again  emphasized  the  duty  of  the  direct- 
ors with  respect  to  the  conduct  of  the 
bank's  affairs;  and  it  concluded  with  a  re- 
quest for  a  reply  over  the  directors'  "in- 
dividual signatures."  The  directors,  in- 
cluding those  whose  liability  is  now  in  ques- 
tion, accordingly  signed  a  reply,  under  date 
of  February  19,  1892,  which  purported  to 
furnish  explanations  and  promised  improve- 
ment. It  was  stated  that  the  bank  had  al- 
ways had  a  discount  committee,  and  that  a 
vacancy  caused  by  the  death  of  a  former 
member  had  been  filled  by  the  appointment 
of  £.  P.  Hamer.  The  last-mentioned  di- 
rector also  wrote  to  the  Comptroller  on 
February  23,  1892,  to  the  effect  that  the 
^  manner  of  conducting  the  bank  had  not  been 
g  satisfactory  to  him,  and,  promising  better 
•  management,  he  added:  "Your  letter  is 
a  move  in  the  right  direction,  it  indicates 


that  we  the  directors  should  take  a  mors 
positive  position  in  the  management  which 
I  for  one  shall  do." 

Apparently  the  Comptroller  of  the  Cur- 
rency was  not  satisfied.  For  it  appears  that 
he  wrote  another  letter  under  date  of  Au- 
gust  31,  1802,  which,  having  been  lost,  was 
not  introduced  in  evidence.  But  the  letter 
in  reply,  which  the  directors,  including 
Yates,  Hamer,  and  Thompson  signed  indi« 
vidually  (under  date  of  September  10,  1802, 
as  stated  by  defendants'  counsel),  is  in  evi- 
dence and  its  significance  cannot  be  over* 
looked.    Among  other  things,  it  stated: 

"The  dividend  of  July  1st  was  all  right; 
the  expenses  since  then  have  exceeded  in* 
come  by  reason  of  having  paid  taxes  &  in- 
terest on  certificates  of  deposits  to  an  un* 
expected  amount  during  July.  The  item  of 
$8,000  losses  referred  to  was  an  estimats 
of  contingent  losses  &  not  any  particular 
loss  already  incurred,  but  referred  to  some 
matters  or  process  of  liquidation,  all  items 
mentioned  by  you  shall  receive  prompt  at^ 
tention." 

There  was  thus  sufficient  evidence  from 
these  directors  themselves  that  they  were 
scrutinizing  the  affairs  of  the  bank;  that 
prior  to  the  published  official  report  of  Sep- 
tember 30,  1892,  which  was  followed  by  the 
published  official  report  of  December  0, 1802, 
these  directors  were  examining  the  condi- 
tion of  the  bank,  that  they  were  consider- 
ing the  losses  sustained,  the  expenses  in- 
curred, and  the  basis  of  ths  dividend  de- 
clared in  July.  These  were  not  casual  state- 
ments, but  deliberate  assertions  of  activity 
of  supervision  in  response  to  official  com- 
plaint. It  was  plainly  permissible,  despite 
their  disclaimers  and  denials,  to  attribute 
to  these  directors  the  knowledge  which  men 
of  ordinary  intelligence  would  readily  have 
obtained  with  respect  to  the  financial  coxidi-^ 
tion  of  the  bank  in  the  course  of  the  super- g 
vision  which  they^professed  to  be  actively* 
exercising.  Assuming  that  they  were  igno- 
rant of  the  frauds  that  had  been  committed 
and  concealed  by  falsified  entries,  there  was 
warrant  for  the  conclusion  that  they  could 
not  have  failed  to  acquire  sufficient  infor- 
mation to  be  aware  that  the  representations 
in  the  official  reports  of  the  latter  part  of 
the  year  1892  were  materially  false  and  cal- 
culated to  deceive.  The  questions  of  fact,  so 
far  as  they  arose  upon  a  substantial  conflict 
in  evidence,  were  for  the  trial  court.  Citi- 
zens Ins.  Co.  V.  Herpolsheimer,  77  Neb.  232, 
100  N.  W.  160;  Madison  Nat.  Bank  v.  Gross, 
98  Neb.  684,  154  N.  W.  207.  It  is  not  neces- 
sary for  us  to  review  the  evidence  in  detail. 
It  is  sufficient  to  say  that  our  examination 
of  it  has  convinced  us  that  the  findings  of 
the  trial  court,  at  least  with  respect  to  the 
last-mentioned  reports,  had  substantial  sup- 
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port;  and,  in  this  view,  we  must  conclude 
that  the  reversal  of  the  judgments,  as  en- 
tered in  the  trial  court,  upon  the  ground 
of  the  legal  insufficiency  of  the  plaintiffs' 
ease  when  tested  by  the  Federal  statute,  was 
trror. 

The  judgments  of  the  Supreme  Court  of 
the  State  are  reversed  and  the  cases  are  re- 
manded with  instructions  to  reinstate  the 
judgments  entered  in  the  District  Court, 
which  are  affirmed.  Stanley  v.  Schwalby, 
162  U.  S.  266,  27^283,  40  L.  ed.  960,  968- 
070,  16  Sup.  Ct.  Rep.  754. 

It  is  so  ordered. 


(240  U.  8.  631) 

CARL  U.  AGKERLIND,  Administrator  of 

Erik  0.  Idnd,  Deceased,  Appt^ 

v. 

UNITED  STATES. 


United  States  ^=>74— Contkacts— Repob- 

ICATION—MlSTAKE. 

1.  A  contract  with  the  United  States, 
formally  prepared  by  the  Bureau  of  Supplies 
and  Accounts,  eonformably  to  U.  S.  Rev. 
Stat.  S  3744,  Comp.  Stat.  1913,  §  6895,  upon 
a  requisition  by  the  Bureau  of  Equipment, 
should  be  reformed  by  the  court  of  claims 
by  striking  out  a  clause  which  the  Bureau 
of  Equipment,  in  settlins  the  terms  of  the 
contract,  had  agreed  should  be  omitted 
from  the  specifications,  but  which,  through 
a  clerical  inadvertence,  was  left  in  the  reaui- 
sitiou  and  embodied  in  the  contract  as  for- 
mally drawn  and  signed, —  although  the 
contractor  may  have  signed  without  care- 
ful reading. 

[Ed.  Note.~For  other  cases,  see  United  States. 
Cent  Dig.  i  67 ;    Dec.  Dig.  «=974.] 

OouBTs  ^=9389  —  Appeal  fbom  Ooubt  of 

GlaIICS  —  RElfANDINO  FOB  FUBTHBB  PbO- 
CEEDINOS. 

2.  The  failure  of  the  court  of  claims 
to  find  in  terms  certain  facts  which  it  has 
assumed  to  be  true  in  the  decision  that  it 
delivered  does  not  necessitate  sending  the 
case  back  for  further  proceedings,  where 
such  facts,  if  material,  are  not  controverted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S9  1041-1044:  Dec.  Dig.  «s>389;  Appeal  and 
Error.  Gent.  Dig.  f  8395.] 

Courts  ^=s>389— Appeal  from  Coubt  of 
Claims— NECE88ITT  of  Finding  of  Fact. 

3.  A  fact  which  the  court  of  claims 
states  that  it  does  not  find  stands  unproved 
in  the  Federal  Supreme  Court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  11  1041-1044;  Dec.  Dig.  ^=9389 ;  Appeal  and 
Error,  Cent.  Dig.  S  8395.] 

Shipping  ^a»7— Tonnage  Dttes  —  Exemp- 
tion —  '•  Employed  ii^  the  Sebvio£  of 
THE  Government." 

4.  Vessels  used  by  a  contractor  in  the 
performance  of  his  contract  with  the  Unit- 
ed States  for  the  transportation  of  coal  to 
Manila  baj  are  not  ^'employed  in  the  serv- 
ice of  the  government"  within  the  meaning 
of  the  provision  of  thje  Philippine  Islands 


tariff  ace  of  March  3,  1905  (33  Stat,  at  L. 
976»  chap.  1408),  g  15,  exempting  vessels 
so  employed  from  the  payment  of  tonnage 
dues. 

[Ed.  Note.— For  other  cases,  see  Shipping. 
Cent  Dig.  II  l«-aO;    Dec  Dig.  «s>7.] 

[No.  293.] 

Argued  March  15,  1916.    Decided  April  S, 
1916. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  granting  a  portion  of 
the  relief  demanded  under  a  contract  with 
the  United  States  for  the  transportation  of 
coal  to  Manila  bay.    Reversed. 

See  same  case  below,  49  Ct.  CI.  636. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  A.  King  and  Willlmm 
B.  King  for  appellant. 

Assistant  Attorney  General  Thompson 
for  appellee.  m 

Mr.  Justice  HolmeB  delivered  the  opin-* 
ion  of  the  court: 

The  main  point  at  issue  in  this  case  ia  a 
claim  for  the  reformation  of  a  contract  for 
the  transportation  of  coal  from  oertaia 
ports  in  the  United  States  to  Manila  bay. 
It  is  demanded  by  the  claimant  upon  tha 
following  facts :  The  terms  of  such  contracts 
are  settled  by  the  Bureau  of  Equipments 
A  requisition  embodying  the  transaction 
is  then  sent  to  the  Bureau  of  Supplies 
and  Accounts,  which  prepares  a  formal 
contract  in  writing  in  accordance  with  Rev. 
Stat  I  3744,  Comp.  SUt.  1913,  S  68^5.  This 
section  makes  it  the  duty  of  the  Secretaries 
of  War,  of  the  Navy,  and  of  the  Interim 
''to  cause  and  require  every  contract  mads 
by  them  severally  on  behalf  of  the  gov- 
ernment, or  by  their  officers  under  them 
appointed  to  make  such  contracts^  to  be  re- 
duced to  writing,  and  signed  by  the  oon- 
tracting  parties."  In  the  present  case  fhs 
printed  specifications  upon  which  proposals 
were  asked  contained  the  clause:  ''And 
further  that  in  the  event  of  a  cargo  arriv- 
ing before  the  preceding  cargo  is  dis* 
charged,  twenty-four  (24)  hours'  notice  ol 
arrival  shall  be  given  after  discharge  of^ 
each  cargo  before  lay  days  oommenoe  lag 
case  of  that  next  arriving."  The*contractor  * 
objected  to  this  clause  upon  satisfactory 
grounds,  and  it  was  agreed  that  it  should 
be  omitted.  Through  a  clerical  inadvertenos^ 
however,  the  clause  was  left  in  the  requisi- 
tion sent  to  the  Bureau  of  Supplies  and 
Accounts,  and  the  contract  was  drawn  em- 
bodying it,  and  signed  by  the  contractor  on 
March  2,  1905,  without  careful  reading,  the 
precise  form  having  been  settled,  as  we  have 
said.  This  mistake  was  discovered  upon 
the  arrival  of  several  vessels  at  Cavite,  on 
June  17,  1905,  the  attention  of  the  Bureau 
of  Equipment  was  called  to   it,  and  the 
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Bureau  of  Supplies  and  Aecounta  was  re- 
quested to  make  the  necessary  change,  on 
June  23.  That  Bureau  notified  the  con- 
tractor that  the  contract  was  amended  by 
the  omission  of  the  clause.  The  goyem- 
ment  refuses  to  recognize  the  amendment, 
the  court  of  claims  dismissed  the  claim  for 
reformation  (49  Ct.  CI.  635),  and  the  claim- 
ant appealed  to  this  court. 

It  hardly  is  denied  and  cannot  be  denied 
successfully  that  in  a  proper  case  reforma- 
tion of  a  contract  may  be  required  against 
the  United  States  notwithstanding  the  stat- 
ute that  we  have  quoted,  as  it  may  be  re- 
quired notwithstanding  the  provisions  of 
the  statute  of  frauds.  William  Cramp  k 
Sons  Ship  k  Engine  Bldg.  Co.  v.  United 
SUtes,  239  U.  S.  221,  230,  60  L.  ed.  — ,  36 
Sup.  Ct  Rep.  70.  It  is  the  contract  that 
has  been  made  through  the  agent  authorized 
to  make  it  that  is  to  be  reduced  to  writing, 
and  if  a  clerk  or  some  other  agent  makes  a 
mistake  we  perceive  no  reason  why  the  writ- 
ing should  not  be  made  to  conform  to  the 
fact.  The  contract  is  not  unlawful  In  the 
preliminary  stage,  or  even  void  in  a  strict 
sense,  but  simply  not  to  be  enforced  against 
the  United  SUtes.  United  States  v.  New 
York  &  P.  R.  S.  S.  Co.  230  U.  S.  88,  60  L. 
ed.  — ,  36  Sup.  Ot  Rep.  41.  The  contract  is 
made  with  the  principal  and  the  several 
steps  are  to  be  regarded  as  if  they  all  had 
been  taken  by  him.  Here  the  United  States 
made  the  contract  by  the  Bureau  of  Equip- 
^  ment,  and  by  its  mouth  requested  the  Bureau 
g  of  Supplies  and  Accounts  to  put  it  on  paper 
•  and  sign  it  *  What  the  Bureau  of  Supplies 
and  Accounts  understood  is  immaterial;  it 
simply  followed  the  requisition  of  the  Bu- 
reau of  Equipment  There  was  a  mistake 
made  by  a  clerk  in  not  striking  out  a 
printed  clause  from  that  requisition.  It 
is  as  if  a  principal,  after  making  the  agree- 
ment, had  taken  a  printed  form  and  for- 
goiiea  to  draw  his  pen  through  the  words. 
The  failure  of  the  contractor  to  read  before 
signing  an  instrument  the  terms  of  which 
he  had  seen  in  print  is  not  enough  to  debar 
him  from  seeking  relief.  Equitable  Safety 
Ins.  Co.  V.  Hearne,  20  WalL  494,  22  L.  ed. 
898. 

The  only  ground  for  hesitation  is  the 
purely  technical  one  that  the  court  of  claims, 
acting  before  the  decision  of  William  Cramp 
k  Sons  Ship  k  Engine  Bldg.  Co.  v.  United 
States,  239  U.  S.  221,  232,  60  U  ed.  — ,  36 
Sup.  Ct  Rep.  70,  and  probably  uncertain 
whether  to  send  up  facts  or  evidence,  has  not 
found  in  terms  certain  of  the  facts  that  we 
have  stated.  It  has  found  that  the  acting 
chief  of  the  Bureau  of  Equipment  wrote  an 
official  letter  stating  them,  and  it  has  assum- 
ed them  to  be  true  in  the  decision  that  it  de- 
livered.    We  understand  that  they  are  not 


controverted  if  material,  and  therefore  think 
it  unnecessary  to  send  the  case  back  for 
further  findings.  The  decree  of  the  court 
of  claims  upon  this  part  of  the  case  will 
be  reversed. 

The  next  question  that  arises  concerns  the 
amount  of  demurrage  to  be  allowed  under 
the  contract  as  reformed.  Undisputed 
terms  of  the  instrument  were:  "6.  The 
government  guarantees  but  twenty  (20)  feet 
of  water  at  coaling  wharf,  Sangley  Point 
7.  Cargo  to  be  discharged  at  the  rate  of 
four  hundred  (400)  tons  per  day  for  such 
part  of  cargo  as  may  be  necessary  to  dis- 
charge in  the  bay  to  enable  a  vessel  of  deep 
draft  to  go  to  the  wharf,  and  six  hundred 
(600)  tons  per  day  at  wharf,  Sundays  and 
legal  holidays  excepted  in  each  instance,  or 
the  government  pays  demurrage  at  the  rate 
of  eight  (8)  cents  per  ton  per  day  on  the 
net  registered  tonnage  of  the  vessel  for  any  9 
detention  caused  by  the  government  ( through  g 
fault  of* its  own)  not  discharging  at  the* 
above-named  rates,  it  being  understood  that 
twenty-four  (24)  hours'  notice  of  arrival  of 
each  cargo  under  this  charter  shall  be  given 
the  commandant  before  lay  days  commence.'' 
(Then  followed  the  clause  stricken  out  by 
reformation.)  "IS.  While  an  average  daily 
discharge  of  foiur  hundred  (400)  tons  in  the 
stream  and  six  hundred  (600)  tons  at  the 
wharf  is  guaranteed,  the  commandant  will 
be  instructed  to  discharge  the  cargo  as  ex- 
peditiously as  practicable  with  a  view  of 
exceeding  these  rates  without  working  over- 
time." It  is  found  that  one  vessel  went  to 
the  wharf  drawing  22  feet  and  6  Inches,  and 
it  is  argued  that  if  one  could,  another  could, 
and  that,  under  paragraph  13,  just  quoted, 
the  other  vessels  should  have  been  docked 
at  that  draft,  and  thus  have  been  enabled 
to  deliver  200  tons  more  a  day, — ^that  being 
the  difference  between  wharf  and  stream. 
If  the  argument  is  correct,  it  would  give  the 
claimant  $2,217.44  demurrage  under  the 
contract  as  reformed.  But  as  to  this,  it  is 
enough  to  say  that  the  court  of  claims 
stated  that  it  did  not  find  the  fact  of  gen- 
erally available  depth  of  over  20  feet,  and 
therefore  it  stands  unproved  in  this  court 

The  only  other  point  argued  is  that  the 
vessels  concerned  should  not  have  been  re- 
quired to  pay  tonnage  dues  because  the 
Philippine  Tariff  act  of  March  3,  1905,  chap. 
1408,  §  15,  33  Stat  at  L.  928,  976,  exempts 
from  them  "a  vessel  belonging  to  or  em- 
ployed in  the  service  of  the  government  of 
the  United  States."  But  it  is  a  sufficient 
answer  that  the  words  do  not  mean  every 
vessel  that  carries  a  ton  or  a  cargo  of  coal 
for  the  government,  but  only  one  that  is 
under  the  control  of  the  United  States,  as 
explained  in  New  Orleans-Belize  Royal  Mail 
&  C.  A.  S   S.  Co.  T.  United  States.  239  U- 
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a  202,  206.  00  L.  ed.  — ,  88  Sup.  Ct  Bep. 
76.    The  ground  of  the  exemption  is  to  pre- 
vent interference  with  government  agencies. 
But  an  independent  carrier,  such  as  the  con- 
tractor was  in  this  case,  is  not  such  an 
«  agency,  and  is  not  employed  in  the  pervice 
fof  the  •government  within  the  meaning  of 
the  law.    See  Baltimore  Shipbuilding  &  Dry 
Dock  Co.  V.  Baltimore,  196  U.  S.  375,  382, 
40   L.  ed.   242,  244,  25   Sup.   Ct.   Rep.   60. 
Upon  the  last  two  points  the  judgment  of 
the  Court  of  Claims  is  affirmed. 
Judgment  reversed. 

Mr.  Justice  McReynolds  took  no  part  in 
the  consideration  and  decision  of  this  case. 


(240  n.  s.  SIO) 
ARMOUR  k  COMPANY,  Plff.  in  Err., 

V. 

STATE  OF  NORTH  DAKOTA. 

Constitutional  Law  «=»296(1)— Weights 
AND  Measures  ^=»2  —  Dub  Pbocess  of 
Law— Requ  latino  Net  Weight  of  Re- 
tail Packages. 

1.  Prohibiting  the  sale  of  lard  other- 
wise than  in  bulk  unless  put  up  in  1,  3,  or 
6-pound  packages,  net  weight,  or  some  mul- 
tiple of  these  numbers,  as  is  done  by  N. 
D.  Laws  1911,  p.  356,  does  net  render  the 
statute  repugnant  to  U.  S.  Const.,  14th 
Amend.,  as  denying  due  process  of  law. 

[Bd.  lfote.~For  other  tkBm,  see  Constitutional 
Law.  Cent.  Dig.  i  829;  Deo.  Dig.  «s>296(l) ; 
Weights  and  Meaaurea,  Cent.  Dig.  |  2;  Dec. 
Dig.  «s>a.] 

CoNsnTunoNAL  Law  ^=s>240{1)  —  Bqual 
Pbotbction  of  the  Laws— Regulating 
Net  Weight  of  Packages  of  Laed. 

2.  Singling  out  lard  from  other  food 
products,  as  is  done  by  the  prohibition  of 
N.  D.  Laws  1911,  D.  366,  against  the  sale 
of  lard  otherwise  tnan  in  bulk  unless  put 
up  in  1,  3,  or  6-pound  packages,  net  weight, 
or  some  multiple  of  these  numbers,  does  not 
make  the  statute  repugnant  to  U.  S.  Const., 
14th  Amend.,  as  denying  the  equal  protec- 
tion of  the  laws. 

[Ed.  Note.— For  other  ciMes,  see  Constitutional 
Law,  Gent.  Dig.  If  688»  etS.  897,  698;  Dec.  Dig. 
«=9240(1).] 

COMICEBCE  ^=»(X)(8)*— StAIB  REGULATION  — 

Retail  Sales. 

3.  As  applied  to  retail  sales  not  in  the 
package  of  importation,  the  commerce  clause 
of  the  Federal  Constitution  is  not  violated 
by  the  prohibition  of  N.  D.  Laws  1911,  p. 
356,  against  the  sale  of  lard  otherwise  than' 
in  bulk  unless  put  up  in  1,  3,  or  6-pound 
packages,  net  weight,  or  some  multiple  of 

these  numbers.  ^     «.^«,^ 

[Ed  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  I  93;    Dec.   Dig.  «=»60(3).] 

Commerce  <s=»8— Food  <e=»2— Conflicting 
State  and  Federal  Regulations— Net 
Weight  of  Retail  Packages. 

4.  There  is  no  repugnancy  between  the 
pure  food  and  drugs  act  of  June  30,  1906 
^34  Stat,  at  L.  708,  chap.  3915,  Comp.  Stat. 
1Q13,  §  871,7).  which  is  directed  against  the 
adulteration  and  misbranding  of  articles  of 
food   transported    in    interstate    commerce^ 


and  the  prohibition  of  N.  D.  Laws  1911,  p. 
356,  against  retail  sales  of  lard  otherwise 
than  in  bulk,  unless  put  up  in  1,  3,  or  6- 
pound  packages,  net  weight,  or  some  mul- 
tiple of  these  numbers. 

[Ed.  Note.— For  other  cases,  •••Commerce^ 
Cent.  Dig.  S  6;  Dec.  Dig.  «=>8;  Food,  Cent. 
Dig.  I  2:    Dec.  Dig.  ds»2.] 

[No.  258.] 

Argued  March  3  and  6,  1916.    Decided  April 
3,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Dakota  to  review  a  judg- 
ment which  aflSrmed  a  conviction  in  the  Dis- 
trict Court  of  Cass  County,  in  that  state» 
for  selling  lard  not  put  up  in  1,  3,  or  6- 
pound  packages,  net  weight,  or  some  mul- 
tiple of  these  numbers.    Affirmed. 

See  came  case  below,  27  N.  D.  177,  L.R.A. 
— ,  — ,  145  N.  W.  1033. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  C.  Toung,  J.  S.  Watson, 
Abram  S.  Stratton,  and  Alfred  R.  Urion  for 
plaintiflf  in  error. 

Messrs.  Andrew  Miller,  Alfred  Zuger,  B. 
P.  Tillotson,  H.  R.  Bitzing,  Francis  J. 
Murphy,  and  Mr.  Henry  J.  Linde,  Attorney 
General  of  North  Dakota,  for  defendant  in 
error.  h 

*Mr.  Justice  McKenna  delivered  the  opin-  * 
ion  of  the  court: 

A  statute  of  the  state  requires  (|  1)  that 
•*every  article  of  food  or  beverage  as  de- 
fined in  the  statutes  of  this  state  shall  be 
sold  by  weight,  measure  or  numerical  count 
and  as  now  generally  recognized  by  trade 
custom,  and  shall  be  labeled  in  accordance 
with  the  provisions  of  the  food  and  bever- 
age laws  of  this  state.     .    •    . 

'•Section  2  (Weight  of  Lard).  Every  lot 
of  lard  compound  or  of  lard  substitute,  un- 
less sold  in  bulk,  shall  be  put  up  in  pails 
or  other  containers  holding  one  (1),  three 
(3),  or  five  (5),  pounds  net  weight,  or 
some  whole  multiple  of  these  numbers,  and 
not  any  fractions  thereof.  If  the  container 
be  found  deficient  in  weight  additional  lard, 
compound,  or  substitute,  shall  be  furnished 
to  the  purchaser  to  make  up  the  legal 
weight.  The  face  label  shall  show  the  true 
name  and  grade  of  the  product,  the  true 
net  weight  together  with  the  true  name  and 
address  of  the  producer  or  jobber.  If  other 
than  leaf  lard  is  used  then  the  label  shall 
show  the  kind,  as  'Back  Lard,'  or  'Intes- 
tinal Lard.'  Every  lard  substitute  or  lard 
compound  shall  also  show,  in  a  manner  to 
be  prescribed  by  the  food  commissioner, 
the  ingredients  of  which  it  is  composed,  and 
each  and  every  article  shall  be  in  conform- 
ity with,  and  further  labeled  in  accord- 
ance with  the  requirements  under  the  food 
Uws  of  this  state."     [Laws  1911,  p.  355.] 

Violations   of  the  act  are  made  misde- 


e=>For  other  capes  see  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  Digests  &  lo*»««^^^l  ^ 
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■meanori  with  a  minimum  and  a  maximum 
Ane  increased  for  subsequent  offenses. 

In  pursuance  of  the  statute  the  state's 
attorney  for  the  county  of  Cass  filed  an  in- 
formation against  plaintiff  in  error  for  un- 
lawfully offering  for  sale  and  selling  to  one 
B.  F.  Ladd  a  quantity  of  lard  not  in  bulk, 
^  which  was  put  up  by  the  company  and  sold 
2  and  delivered  to  Ladd  in  a  pail  which  held 
•  more  than  2  pounds  and  less  than  Impounds 
net  weight  of  lard,  to  wit,  2  pounds  and 
<  ounces,  which  pail  or  container  did  not 
have  or  display  on  the  face  label  thereof  the 
true  net  weight  of  the  lard  in  even  pounds 
■or  whole  multiples  thereof,  but  expressed  the 
weight  of  the  lard  in  pounds  and  ounces. 

A  demurrar  to  the  information  was  orer- 
Tuled  and  the  Armour  Company  pleaded  not 
.guilty.  A  stipulation  was  entered  into  wair- 
ing  a  jury  trial  and  that  the  issues  be  tried 
%y  the  court. 

The  company  was  found  guilty  and  ad- 
Judged  to  pay  a  fine  of  $100.  The  judgment 
was  affirmed  by  the  supreme  court  of  the 
state  and  this  writ  of  error  was  then  al- 
lowed by  its  ehief  justice. 

The  assignments  of  error  attack  the  valid- 
ity of  the  statute,  specifying  as  grounds  of 
the  attack  that  the  statute  offends  the  due 
process  and  equal  protection  clauses  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States  and  also  the  commerce  clause 
-«f  the  Constitution. 

Armour  &  Company  is  a  New  Jersey  cor- 
poration. It  is  a  packer  of  certain  pork 
products  and  has  packing  plants  where  it 
produces  lard  as  an  incident  to  its  busi- 
ness in  Illinois,  Missouri,  Iowa,  and  Nebras- 
ka. It  has  no  plant  in  North  Dakota,  but 
has  a  branch  office  establishment  in  the 
city  of  Fargo,  in  that  state,  to  which  its 
goods  are  shipped  in  carload  lots  to  be  dis- 
tributed therefrom.  The  branch  at  Fargo  is 
•under  the  charge  of  a  local  manager. 

In  October,  1911,  the  state  food  commis- 
sioner went  to  the  company's  establishment 
at  Fargo  and  asked  to  purchase  3  pounds 
of  lard.  He  was  sold  a  pail  containing  2 
pounds  and  0  ounces.  It  was  upon  this 
sale  as  a  violation  of  the  statute  that  the 
information  was  filed,  and  for  which  the 
Armour  Company  was  convicted  and  sen- 
tenced. 
^  The  supreme  court  considered  the  statute 
iH  as  but  a  development  of  other  laws  passed 
•«  in  the  exercise  of  the*police  power  of  the 
state  to  secure  to  its  inhabitants  pure  food 
and  honest  weights,  questions  which  the 
court  thought  were  "inseparably  allied  and 
any  argument  advanced  upon  one  applies 
equally  to  the  other."  And  the  court  said 
the  law  was  drafted  by  the  Pure  Food  Com- 
mission, it  might  be  reasonably  assumed, 
"after  twelve  years  of  observation  and 
•study,"  and,  further,  that  "the  expert  who 


drafted  the  law,  the  l^^lature  who  passed 
it,  and  the  governor  who  approved  it,  all 
thought  necessity  existed  for  such  a  meas- 
ure. If  we  did  not  agree  with  all  those,  we 
might  well  hesitate  to  say  that  there  was 
absolutely  no  doubt  upon  the  question,  but 
in  fact  a  majority  of  this  court  believes  the 
law  not  only  reasonable,  but  necessary,  and 
this  belief  is  founded  upon  the  evidence  in 
this  case  and  upon  facts  of  which  this 
court  can  take  judicial  cognizance."  l 

The  eouri,  by  these  remarks,  expressed 
the  test  of  a  judicial  review  of  legislation 
enacted  in  the  exercise  of  the  police  power, 
and  in  view  of  very  recent  decisions  it  is 
hardly  necessary  to  enlarge  upon  it.  We 
said  but  a  few  days  ago  that  if  a  belief  of 
evils  is  not  arbitrary,  we  cannot  measure 
their  extent  against  the  estimate  of  the  leg- 
islature, and  there  is  no  impeachment  of 
such  estimate  in  differences  of  opinion,  how- 
ever strongly  sustained.  And  by  evils,  it 
was  said,  there  was  not  necessarily  meant 
some  definite  injury,  but  obstacles  to  a 
greater  public  wdfare.  Nor  do  the  courts 
have  to  be  sure  of  the  precise  reasons  for 
the  l^slation,  or  certainly  know  them,  or 
be  eonvinoed  of  the  wisdom  or  adequacy  of 
the  la^vs.  Rast  v.  Van  Deman  &  U  Co.; 
Tanner  v.  Little.  240  U.  S.  342,  — .  60  L.  ed. 
— ,  86  Sup.  Ct  Rep.  370,  379.  It  only 
remains  to  apply  to  the  present  ease  the 
principles  so  announced. 

Lard  is  a  very  useful  product  and  its 
many  purposes  are  set  forth  in  the  testi- 
mony. It  was  originally  sold  in  the  state 
only  in  tierces  and  tubs;  that  is,  in  bulk. 
A  demand  arose  for  smaller  and  more  con-S 
venient  packages  and  the* Armour  Company  f 
and  other  packers  responded  to  that  de- 
mand and  put  their  lard  in  3,  6,  and  10- 
pound  pails,  gross  weight,  the  net  weight 
of  lard  at  first  having  no  indication,  but 
subsequently,  in  obedience  to  the  state  laws, 
being  indicated  by  labels,  and  in  the  present 
case  by  a  small  label  at  2  pounds  and  0 
ounces.  The  practice  of  selling  by  gross 
weight  is  a  continuation  of  the  practice  of 
selling  by  bulk. 

Tlie  Armour  Company  asserts  an  in- 
violable right  in  the  practice  as  convenient 
and  useful  and  free  from  deception.  But 
experience  does  not  justify  such  unqualified 
praise.  The  practice  has  its  advantages,  no 
doubt,  but  it  is  the  observation  of  the  of- 
ficers of  the  state  that  it  conceals  from 
buyers  their  exact  purchases, — there  is  con- 


l  [This  quotation  is  taken  from  the  orig- 
inal opinion  of  the  state  eourt  in  this  case. 
Following  the  denial  of  a  petition  for  re- 
hearing a  substituted  opinion  was  filed,  this 
latter  opinion  being  the  one  reported  in  27 
N.  D.  177,  —  hJR^  — ,  — ,  146  N.  W. 
1033.— Ed.] 
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fnsion  afl  to  what  the  price  paid  compen- 
aates,  whether  lard  or  tin  container. 

The  Armour  Company  contests  this  con- 
elusion  and  contends  that  the  label  upon 
the  package,  put  on  in  observance  of  a  law 
of  the  state  passed  in  1907  ,l  shows  the  net 
weight  of  the  lard,  and  protects  the  con- 
sumer from  imposition  while  it  preserves 
to  the  company  a  useful  method  of  pack- 
ing and  a  necessary  freedom  of  business 
with  the  public.  To  this  we  reply  the  law 
of  1907  was  deemed  necessary  to  protect 
the  purchaser  against  the  concealment  in 
the  method  of  the  packers,  the  amount  of 
lard  not  being  indicated.  Supposedly  the 
0  requirement  was  not  adequate,  and  the  law 
g  of  1911  was  passed.  However,  with  a  com- 
*  parison  of  the  laws  we  have  nothing  to*do, 
nor  need  we  even  consider,  as  the  supreme 
court  eonsidered,  with  some  reluctance^  that 
the  label  used  by  the  company  was  a  scant 
oompliance  with  the  law  of  1907,  if  not  an 
evasion  of  it.  We  need  only  deal  with  the 
law  under  review  and  the  justification  for 
its  adoption.  Evils  attended  the  method  of 
the  company  which  the  Food  Commission 
of  the  state  thought  should  be  redressed, 
and  which  the  legislature  reasonably  be- 
lieved were  definite,  and  not  fanciful,  and 
in  this  belief  passed  the  law.  And  the 
belief  being  of  that  character  removes  the 
law,  as  we  have  already  said,  from  judicial 
condemnation;  and  besides,  there  is  noth- 
ing in  the  testimony  inconsistent  with  it. 
The  testimony  of  the  company  was  di- 
rected at  great  length  to  show  the  advan- 
tages of  selling  in  containers  over  selling 
in  bulk,  and  the  expense  to  the  compa- 
ny of  the  former,  and  the  additional  ex- 
pense which  the  law  would  require.  And 
meeting  the  objection  that  the  company 
fixed  the  price  of  the  lard  by  the  gross 
weight  of  the  package, — in  other  words,  as 
though  there  were  3  pounds  instead  of  2 
pounds,  6  ounces,  it  was  replied  that  by  so 
doing  there  was  no  profit  to  the  company 
and  only  a  reimbursement  of  the  cost  of  the 
tin  container  and  extra  cost  of  putting  up 
the  lard  in  that  style  of  package. 

But  this  does  not  justify  the  practice  of 
the  company  nor  establish  the  invalidity  of 
the  law  of  the  state.     The  advantages  are 


I  The  law  of  1907,  p.  316,  reproducing  the 
provision  of  a  law  passed  in  1905,  provided 
as  follows: 

"Ninth.  If  every  package,  bottle  or  con- 
tainer does  not  bear  the  true  net  weight, 
the  name  of  the  real  manufacturer  or  job- 
bers, and  the  true  grade  or  class  of  the 
product,  the  same  to  be  expressed  on  the 
face  of  the  principal  label  in  clear  and  dis- 
tinct English  words  in  black  type  on  a  white 
background,  said  type  to  be  in  size  uniform 
with  that  used  to  name  the  brand  or  pro- 
ducer.   •    •    •'' 


in  a  sense  made  a  snare,  and  the  testimony 
means  no  more  than  that  the  packer  has 
built  up  a  trade  on  a  system  of  gross  weight 
which  enables  it  to  practice  a  kind  of  de- 
ception on  the  purchaser  that  he  is  getting 
3  pounds  of  lard  when  he  is  only  getting  2 
pounds,  6  ounces,  and  enables  the  packer  to 
pay  for  the  container.  The  evil  of  the 
transaction  is  not  in  the  latter,  but  in  the 
former, — ^that  is,  in  the  deception.  The 
correction  of  the  statute  is  that  the  lard 
and  the  container  shall  be  unequivocally 
distinguished,  and  the  purchaser  have  theg 
Mirect  assurance  of  the  quantity  of  lard  he  • 
is  receiving,  knowledge*  of  its  price  and  the 
cost  of  the  container  to  him, — a  means  of 
estimating  his  purchase  free  from  disguises 
or  the  necessity  of  an  arithmetical  estimate 
of  what  he  is  getting  or  paying  for  upon 
the  market  fluctuations  of  lard  and  tin. 
This  may  involve  a  change  of  packing  by 
the  company  and  the  cost  of  that  change* 
but  this  is  a  sacrifice  the  law  can  require 
to  protect  from  the  deception  of  the  old 
method.  The  law  is  allied  in  principle,  as 
the  supreme  court  of  the  state  observed,  to 
regulations  in  the  interest  of  honest  weights 
and  measures.  It  involves  no  giving  up  of 
what  the  company  has  a  right  to  retain, 
and  the  cost  of  the  container  as  well  after 
change  as  now  can  be  cast  upon  the  pur- 
chaser, he,  however,  being  able  to  determine 
if  it  ia  worth  the  price  he  has  to  pay  for 
it. 

There  are  advantages  undoubtedly  In 
packing  lard  in  pails, — advantages  to  the 
packer  and  the  consumer;  but  the  advan- 
tages are  not  on  account  of  selling  by  gross 
instead  of  by  net  weight.  In  other  words* 
all  of  the  advantages  will  be  retained  by 
a  compliance  with  the  provisions  of  the 
law;  that  is,  by  putting  up  the  lard  in  1* 
3,  or  6-pound  packages,  net  weight,  or  some 
multiple  of  those  numbers.  It  is  in  the 
testimony  that  the  packing  company  fur- 
nishes lard  in  net-weight  pails  to  Park  & 
Tilford,  of  New  York  city;  that  is,  in 
weights  of  3,  6,  and  10  pounds,  and  has 
been  doing  so  for  a  few  years. 

The  equal  protection  clause  of  the  14th 
Amendment  is  invoked  by  the  Armour  Com- 
pany and  the  specification  is  that  the  law 
under  review  "arbitrarily  and  without  rea- 
sonable  ground   therefor    singles   out   lard 
from  all  food  products"  which  are  sold  in 
packages,  such  as  "prints  of  butter,  pack- 
ages of  coffee,  boxes  of  crackers,  and  the 
endless  number  of  other  products  sold  in^^ 
package  form  are  not  included,  and  no  nat-g 
ural  and  reasonable* ground  for  excluding* 
them  and  in  singling  out  lard  has  been  sug- 
gested." 

The  range  of  discretion  that  a  state  pos- 
sesses in  classifying  objects  of  l^islaticm 
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we  may  be  excused  from  expressing,  in  yiew 
of  very  recent  decisions.  The  power  may 
be  determined  by  d^^ees  of  evil,  or  exer- 
cised in  cases  where  detriment  is  specially 
experienced.  Carroll  t.  Greenwich  Ins.  Go. 
199  U.  S.  401,  411,  50  L.  ed.  246,  260,  26 
Sup.  Ct  Rep.  66;  Central  Lumber  Co.  t. 
South  Dakota,  226  U.  S.  157,  161,  57  L.  ed. 
164,  169,  33  Sup.  Ct  Rep.  66.  The  law  of 
Dakota  does  not  exceed  this  power. 

It  is  objected  that  the  law  violates  the 
commerce  clause  of  the  Constitution.  This 
is  certainly  not  true  of  the  sale  to  Ladd. 
It  was  distinctly  by  retail  and  in  the  pack- 
age of  retail,  not  in  the  package  of  im- 
portation. And  it  is  to  such  retail  sales 
the  statute  is  directed.  It  does  not  attempt 
to  regulate  the  transportation  to  the  state. 

Kor  do  we  think  tiiat  the  law  is  repug- 
nant to  the  pure  food  and  drugs  act  of  June 
30,  1906  (34  Stat  at  L.  768,  chap.  3915, 
Oomp.  SUt.  1913,  I  8717).  That  act  is  di- 
rected against  the  adulteration  and  mis- 
branding of  articles  of  food  transported  in 
interstate  commerce.  The  state  statute  has 
no  such  purpose;  it  is  directed  to  the  man- 
ner of  selling  at  retail,  which  is  in  no  way 
repugnant  to  the  Federal  law  (Rast  ▼.  Van 
Deman  ft  L.  Co.  240  U.  S.  842,  60  L.  Ed. 
— ,  36  Sup.  Ct.  Rep.  370).  and  the  opera- 
tion of  that  law  is  in  no  way  displaced  or 
interfered   with. 

Judgment  affirmed. 

(240  U.  8.  618) 

tST.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN RAILWAY  COMPANY,  PUT.  in 
Err., 

T. 

STATE  OF  ARKANSAS. 

CoNsnrunoNAL  Law  ^=»297— Railroads 
«=s>231— Dub  Pbocess  of  Law  —  Full 
Switching  Obew. 

1.  Railway  companies  with  yards  or 
terminals  in  cities  of  the  state  may,  con- 
sistently with  due  process  of  law,  be  for- 
bidden by  a  state  statute  to  conduct  switch- 
ing operations  across  public  crossings  in 
eities  of  the  first  and  second  class  with  a 
switching  crew  of  less  than  one  engineer, 
a  fireman,  a  foreman,  and  three  helpers. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  S8  882-834;  Dec.  Dig.  ^=s>297; 
Railroads.  Cent.  Dig.  S  745;    Dec.  Dig.  «=923L] 

OOIfSTITUTIONAL     LaW    ^=»241    —    EQUAL 

Protection  of  thb  Laws  —  Classifica- 
tion—Full  Switching  Cbew. 

2.  The  exemption  in  favor  of  railways 
less  than  100  miles  in  len^h,  made  by  a 
state  statute  forbidding  railway  companies 
with  yards  or  terminals  in  cities  of  the 
state  to  conduct  switching  operations  across 
public  crossings  in  cities  of  the  first  or  sec- 
ond class  with  a  switching  crew  of  less  than 
one  engineer,  a  fireman,  a  foreman,  and 
three  helpers,  does  not  render  the  statute 
repugnant  to  U.  S.  Const.,  14th  Amend.,  as 
denying  the  equal  protection  of  the  laws  to 


a  railway  company  coming  within  its  pro- 
visions, although  certain  terminal  compa- 
nies which  do  switching  for  connecting 
trunk  linesy  being  less  than  100  miles  in 
length,  are  not  covered  by  the  statute,  and 
one  of  such  companies  may  do  switching 
over  some  of  the  same  crossings  that  the 
railway  company  in  question  does. 

[Bd.  Note.— For  otber  cases,  see  Constitutional 
Law.  Cent.  Dig.  ||  700.  701;    Dec.  Dig.  ^=s>241.] 

CoMifEBCE  ^=968  —  State  Bboulation  — 

Full  Switguino  Crew. 

3,  Interstate  conunerce  is  not  uncon- 
stitutionally interfered  with  by  a  state  sta^ 
ute  which  forbids  railwav  companies  with 
yards  or  terminals  in  cities  of  the  state 
to  conduct  switching  operations  across  pub- 
lic crossings  in  cities  of  the  first  or  second 
class  with  a  switching  erew  of  less  than  one 
engineer,  a  fireman,  a  foreman,  and  three 
helpers. 

[Bd.    Note.— For  other  eases,   see   Commerce, 


Cent  Dig.  H  77-88,  100;    Dws.  Dig.  «s>58.] 

Constitutional  Law  es=>2Ql  —  E/QUal 
Pboteotion  of  the  Laws  —  Excessive 
Penalties. 

4.  A  state  statute  forbidding  railway 
companies  with  yards  or  terminals  in  cities 
of  the  state  to  conduct  switching  operations 
across  public  crosssings  in  cities  of  the 
first  or  second  class  with  a  switching  crew 
of  less  than  one  engineer,  a  fireman,  a  fore- 
man, and  three  helpers,  under  penalty  of 
$50  fine  for  each  separate  offense,  is  not 
invalid  on  the  theory  that  it  prevents  a  con- 
test of  its  validity  by  the  excess  of  its  pen- 
alties. 

[Bd.  Note.— For  otber  cases,  see  Constitutional 
Law.   Cent.  Dig.  99  832-834;    Dec.  Dig.  ^=9297.] 

[No.  302.1 

Argued  March  17»  1916.    Decided  April  Z, 
1910. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  afilrmed  a  conviction  in  the  Circuit 
Court  of  Garland  County,  in  that  state,  of 
a  violation  of  the  full  switching  crew  act* 
Affirmed. 

See  same  case  below,  114  Ark.  486,  170 
S.  W.  680. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  B.  Wiley,  Edgar  B. 
Kinsworthy,  and  Edward  J.  White  for  plain* 
in  error. 

Messrs.  Henry  M«  Armistead,  Ashley 
Cockrill,  Hamilton  Moses,  W.  D.  Jackson, 
Gus  K.  Jones,  and  Mr.  Wallace  Davis,  At- 
torney General  of  Arkansas,  for  defendant 
in  error.  _ 

3 

*Mr.  Justice  McKenns  delivered  the  opln*  • 
ion  of  the  court: 

An  act  of  the  state  of  Arkansas,  entitled, 

''An   Act   for   the   Better   Protection    and 

Safety  of  the  Public,"  provides  as  follows: 

"Section  1.  That  no  railroad  company  or 

corporation  owning  or  operating  any  yardi 


^s^For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dlcests  ft  Indexes 
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or  terminals  In  the  cities  within  this  state, 
where  switching,  pushing  or  transferring  of 
ears  are  made  across  public  crossings  with- 
in the  city  limits  of  the  cities,  shall  operate 
their  switch  crew  or  crews  with  less  than 
one  engineer,  a  fireman,  a  foreman  and  three 
helpers. 

"Section  2.  It  being  the  purpose  of  this 
act  to  require  all  railroad  companies  or 
corporations  who  operate  anj  yards  or  ter- 
minals within  this  state  who  do  switching, 
pushing  or  transferring  of  cars  across  pub- 
lic crossings  within  the  city  limits  of  the 
cities  to  operate  said  switch  crew  or  crews 
with  not  less  than  one  engineer,  a  fireman, 
2  a  foreman  and  three  helpers,  but  nothing  in 
g  this  act  shall  be  so  construed  as  to  prevent 
•  any  railroad  company  or*corporation  from 
adding  to  or  increasing  their  switch  crew 
or  crews  beyond  the  number  set  out  in  this 
act. 

"Section  8.  The  provisions  of  this  act 
shall  only  apply  to  cities  of  the  first  and 
second  class,  and  shall  not  apply  to  rail- 
road companies  or  corporations  operating 
railroads  less  than  100  miles  in  length. 

"Section  4.  Any  railroad  company  or  cor- 
poration violating  the  provisions  of  this  act 
shall  be  fined  for  each  separate  offense  not 
less  than  $50  and  each  crew  so  illegally 
operated  shall  constitute  a  separate  offense." 
[Acts  1913,  pp.  211,  212.] 

The  railroad  company  violated  the  terms 
of  the  statute  for  a  day  in  the  city  of  Hot 
Springs,  and,  being  convicted  thereof,  was 
sentenced  to  pay  the  minimum  fine  imposed 
by  the  statute.  The  judgment  which  was 
entered  upon  the  sentence  was  affirmed  by 
the  supreme  court  of  the  state.  This  writ 
of  error  was  then  granted. 

The  railroad  company  contends  that  the 
statute  violates  (1)  the  due  process  and 
equality  clauses  of  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  (2) 
that  it  operates  as  an  interference  with  in- 
terstate commerce,  and  (3)  prevents  a  con- 
test of  its  validity  by  the  excess  of  its  pen- 
alties. Of  the  last  ground  it  may  be  imme- 
diately said  that  it  is  without  merit. 

The  other  grounds  are  in  effect  disposed 
of  by  prior  decisions. 

In  the  case  of  Chicago,  R.  I.  k  P.  R.  Co. 
T.  Arkansas,  219  U.  S.  453,  55  L.  ed.  290, 
81  Sup.  Ct.  Rep.  275,  a  statute  of  Arkansas 
was  considered  which  required  freight  trains 
to  be  equipped  with  crews  consisting  of  an 


engineer,  a  foreman,  a  conductor,  and  three 
brakemen,  "regardless  of  any  modern  equip* 
ment  or  automatic  couplings  and  air  brakes. 
.  .  ."  The  statute  did  not  apply  to  rail- 
roads whose  line  or  lines  did  not  exceed 
50  miles  in  length,  nor  to  any  railroad* 
regardless  of  length  of  its  line,  where  the 
freight  train  should  consist  of  less  than 
twenty-five  ears.  The  statute  was  sustained  f4 
on  the  authority  of  prior  eases  against  S 
charges  of  conflict* with  the  14th  Amend-* 
ment  and  the  commerce  clause  of  the  Con- 
stitution. We  need  not  cite  the  cases  relied 
on  or  repeat  the  argument  of  the  court.  In 
that  case,  as  in  this,  there  was  controversy 
in  the  testimony  and  the  contentions  of  the 
parties  as  to  the  necessity  of  the  statute. 
It  was  held,  however,  that  the  controversy 
did  not  establish  that  the  statute  was  an 
arbitrary  exercise  of  power.  Armour  &  Co. 
V.  North  Dakota,  this  day  decided  [240  U. 
S.  510,  60  L.  ed.  — ,  36  Sop.  Ct  Rep.  440]. 

A  distinction  is  asserted  between  that 
case  and  tliis,  and  it  is  urged  that  the  opera- 
tion of  freight  trains  of  more  than  twenty- 
five  cars  on  the  trunk  lines  may  require 
different  provision  than  the  movement  of 
switching  operations  within  terminals.  But 
the  basis  of  both  is  safety  to  the  public^ 
though  the  urgency  In  one  may  not  be  a» 
great  as  the  urgency  in  the  other. 

A  more  serious  objection  is  that  certain 
terminal  companies,  one  at  the  city  of 
Helena  and  one  at  Fort  Smith,  do  switch- 
ing for  certain  connecting  trunk  lines,  and 
yet,  by  reason  of  their  length  being  lesa 
than  100  miles,  are  not  covered  by  the  act. 
Indeed,  it  is  said  that  one  of  them,  that  at 
Fort  Smith,  does  switching  over  some  of 
the  same  crossings  that  plaintiff  in  error 
does.  The  distinction  seems  arbitrary  If 
we  regard  only  its  letter,  but  there  may 
have  been  considerations  which  determined 
it,  and  the  record  does  not  show  the  con- 
trary. We  have  recognized  the  impossibil- 
ity of  legislation  being  all-comprdiensive» 
and  that  there  may  be  practical  grouping*, 
of  objects  which  will  as  a  whole  fairly  pre- 
sent a  class  of  itself,  although  there  may 
be  exceptions  in  which  the  evil  aimed  at  ia 
deemed  not  so  flagrant.  Armour  &  Co.  v. 
North  Dakota,  supra;  Miller  ▼.  Wilson,  236 
U.  6.  373,  382,  383,  59  L.  ed.  628,  631,. 
632,  L.RJ^.1915F,  829,  35  Sup.  Ct  Eep. 
342. 

Judgment  affirmed* 
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XJvTrED  States,  Appellant,  t.  Jefvissoii 

F.  Mosiai.     [No.  159.] 

Appeal  from  the  Court  of  Claims. 

See  ume  case  below,  49  CL  CI.  286. 

The  Attorney  General  for  appellant. 

Messrs.  George  A.  King  and  William  B. 
King  for  appellee. 

December  17,  1915.  Dismissed,  on  motion 
of  counsel  for  the  appellant. 

Leoitakd  R.  Coatbs,  Plaintiff  in  Error,  v. 

DiSTBicff  OF  Columbia.    [No.  156.] 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

See  tame  case  below,  ti  App.  D.  a  IM. 

Mr.  F.  P.  B.  Sands  for  plaintiff  in  error. 

Messrs.  Conrad  H.  8yme  and  Robert  L. 
Williams  for  defendant  in  error. 

January  17,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  American  Security  &  T.  Co.  ▼. 
District  of  Columbia,  224  U.  8.  491,  66  L. 
ed.  856,  32  Sup.  Ct.  Hep.  553;  District  of 
Columbia  ▼.  Philadelphia,  B.  k  W.  H.  Co. 
232  U.  S.  716,  58  L.  ed.  812,  34  Sup.  Ct. 
Rep.  331;  Washington,  A.  &  Mt.  V.  R.  Co. 
▼.  Downey,  236  U.  S.  190,  59  L.  ed.  533,  35 
Sup.  Ct.  Rep.  406. 

WnxxAM  B.  Thoicpson,  Plaintiff  in  Error, 
▼.  CiTT  OF  St.  LOT7I&    [No.  157.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Missouri. 

See  same  case  below,  m  Mo.  S41,  16S  8.  W. 

1057. 

Mr.  William  B.  Thompson  for  plaintiff  in 
error. 

Mr.  Truman  P.  Young  for  defendant  in 
error. 

January  17»  1910.  Per  Owiam:  Dis- 
Biased  for  want  of  Jurisdiction  upon  the 
Mithority  of  Louisiana  Nat.  Co.  t*  Qyster 


Commission,  226  U.  S.  99,  57  L.  ed.  138,  33 
Sup.  Ct  Rep.  78;  United  States  v.  Beatty, 
232  U.  S.  463,  58  L.  ed.  680,  34  Sup.  Ct. 
Rep.  392;  Pons  v.  Yazoo  &  M.  Valley  R.  Co. 
232  U.  S.  720,  58  L.  ed.  814,  34  Sup.  Ct. 
Rep.  602. 


HiLMA  Nelson,  Plaintiff  in  Error,  ▼.  Rich- 
ard G.  Wood.     [No.  158.] 
In   Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit. 

See  same  case  below.  126  C.  a  A.  688,  210  Fed. 
18. 
Mr.  A.  J.  H.  Frank  for  plaintiff  in  error. 
Messrs.  C.  E.  Morgan,  3d,  and  R.  Stuart 
Smith  for  defendant  in  error. 

January  17,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the 
authority  of  Bagley  y.  General  Fire  Ex- 
tinguisher Co.  212  U.  S.  477.  53  L.  ed.  606, 
29  Sup.  Ct.  Rep.  341;  McCormick  t.  Okla- 
homa City,  236  U.  S.  657,  59  L.  ed.  771. 
35  Sup.  Ct.  Rep.  455;  St  Anthony  Churdi 
V.  Pennsylvania  R.  Co.  237  U.  S.  575,  5^ 
L.  ed.  1119,  35  Sup.  Ct.  Rep.  729;  G.  &  C. 
Merriam  Co.  t.  Syndicate  Pub.  Co.  237  U. 
S.  618,  59  L.  ed.  1148,  35  Sup.  Ct  Rep.  708. 


Vandaua  Railroad  Company,  Plaintiff  in 
Error,  v.  Chart.es  Stilwell.  [No.  172.] 
In  Error  to  the  Supreme  Court  of  the 

State   of  Indiana. 
See  same  case  below,  181  Ind.  287,  104  N.  B. 

289,  6  N.  C.  C.  A.  483. 

Mr.  Samuel  O.  Pickens  for  plaintiff  in 
error. 

Mr.  Wymond  J.  Beckett  for  defendant  i& 
error. 

January  17,  1916.  Per  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  authority 
of  Jeffrey  Mfg.  Co.  t.  Blagg,  235  U.  S.  571^ 
59  L.  ed.  864,  85  Sup.  Ct  Bep.  167»  7  N.  a 
a  A.  57a 


445 


Digitized  by 


Google 


446 


86  SUPREME  COURT  REPORTER. 


Cot.  Term; 


BoBEKT  KrrcHSNS,  Appellant,  t.  J.  C.  Haic- 

ILTON,  Sheriff,  etc.     [No.  672.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Georgia. 

Mr.  John  R.  Cooper  for  appellant. 

Mr.  Clifford  Walker  for  appellee. 

January  17,  1916.  Fer  Curiam:  Judg- 
ment affirmed  with  costs  upon  the  authority 
of  Andrews  y.  Swartz,  156  U.  S.  272,  39  L. 
ed.  422,  16  Sup.  Ct  Rep.  389;  Frank  T. 
Mangum,  237  U.  S.  309,  69  L.  ed.  969,  35 
Sup.  Ct.  Rep.  682. 


FftANX  R  Shattuck,  Trustee,  etc.,  et  al., 
Appellants,  v.  Title  Guabantt  &  Subety 
Company.     [No.  729.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Third  Circuit. 

See  lame  ease  below,  140  a  0.  A.  87,  224  Fed. 
401. 

Mr.  Walter  Lee  Sheppard  for  appellants. 

Mr.  Frank  Rogers  Donahue  for  appellee. 

January  17,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the  au« 
thority  of  act  of  Congress  of  January  28, 
1915.  See  Central  Trust  Co.  v.  Lueders, 
239  U.  S.  11,  60  L.  ed,  — ,  36  Sup.  Ct 
Rep.  1. 


Taxxulah    Falls    Railway    Company, 

Plaintiff  in  Error,  v.  Macon  County  Sup- 
ply Company.     [No.  222.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  North  Carolina. 

See  Mine  case  below,  16S  N.  C.  82,  U  R.  A. 
— ,  — .  82  S.  B.  13. 

Mr.  Hamilton  McWhorter  for  plaintiff  in 
error. 
No  appearance  for  defendant  in  error. 
February  21,  1916.  Per  Curiam:  Judg< 
ment  reversed  with  costs  upon  the  authority 
of  Southern  R.  Co.»t.  Reid,  222  U.  S.  424, 
66  L.  ed.  257,  32  Sup.  Ct.  Rep.  140;  Yazoo 
k  M.  Valley  R.  Co.  v.  Greenwood  Grocery 
Co.  227  U.  S.  1,  57  L.  ed.  389,  33  Sup.  Ct 
Rep.  213;  Charleston  &  W.  C.  R.  Co.  ▼. 
Varnville  Furniture  Co.  237  U.  S.  697,  59 
L.  ed.  1137,  35  Sup.  Ct.  Rep.  715. 


Illinois  Central  Railboad  Company^ 
Plaintiff  in  Error,  v.  Chaslbs  W.  Cous- 
ins.    [No.  227.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

See  same  case  below.  126  Minn.  172»  L.  R.  A. 
— ,  — ,  148  N.  W.  68,  6  N.  O.  O.  A.  182. 
Mr.  W.  S.  Horton  for  plaintiff  in  error. 
Mr.  Samuel  A.  Anderson  for  defendant  in 
error. 

February  21,  1916.  Per  Curiam:  Judg- 
ment reyersed  with  costs  upon  the  authority 
of  Delaware,  L.  &  W.  R.  Co.  t.  Turkonis, 
288  U.  S.  439,  69  L.  ed.  1397,  36  Sup.  Ct 


Rep.  902;  Shanks  v.  Delaware.  L.  &  W.  R. 
Co.  239  U.  S.  656,  eo  L.  ed.  — .  86  Sup.  Ct 
Rep.  18a 


Paul  Daechb,  Appellant,  ▼.  Albebt  Botx- 

SGHWEiLEB,  United  States  Marshal,  eta. 

[No.  794.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  New  Jer- 
sey. 

Mr.  Merritt  Lajie  for  appellant. 

Mr.  Solicitor  General  Davis  for  appellee. 

February  21,  1916.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction  upon  the  au- 
thority of  (1)  Fay  V.  Crozer,  217  U.  S.  455, 
54  L.  ed.  837,  30  Sup.  Ct.  Rep.  568;  Hannia 
Distilling  Co.  v.  Baltimore,  216  U.  S.  285, 
288,  54  L.  ed.  482,  483,  30  Sup.  Ct.  Rep. 
326;  Hendricks  ▼.  United  States,  223  U.  S. 
178,  184,  56  L.  ed.  394,  396,  32  Sup.  Ct 
Rep.  313;  (2)  Benson  ▼.  Henkel,  198  U.  S. 
1,  10,  11,  49  L.  ed.  919,  922,  25  Sup.  Ct  Rep. 
569;  Pierce  ▼.  Creecy,  210  U.  S.  387,  401, 
402,  52  L.  ed.  1113,  1120,  1121,  28  Sup. 
Ct  Rep.  714;  (3)  Glasgow  t.  Moyer,  225 
U.  S.  420,  66  L.  ed.  1147,  32  Sup.  Ct.  Rep. 
753;  Johnson  v.  Hoy,  227  U.  S.  245,  57  L. 
ed.  497,  33  Sup.  Ct  Rep.  240;  Henry  ▼. 
Henkel,  235  U.  S.  219,  59  L.  ed.  203,  36 
Sup.  Ct.  Rep.  64. 


SouTHEBN  Railway  Company,  Plaintiff  in 

Error,  t.  W.  C.  Thurston.     [Nos.  230, 

231,  232,  and  233.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  North  Carolina. 

See  same  case  below»  165  N.  C.  698,  81  S.  E.  78S. 

Mr.  John  K.  Graves  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Febuary  21,  1916.  Per  Curiam:  Judg- 
ments reversed  with  costs  upon  the  authori- 
ty of  Southern  R.  Co.  ▼.  Reid,  222  U.  S. 
424,  56  L.  ed.  257,  32  Sup.  Ct  Rep.  140; 
Yazoo  &  M.  Valley  R.  Co.  v.  Greenwood 
Grocery  Co.  227  U.  S.  1,  57  L.  ed.  389,  33 
Sup.  Ct.  Rep.  213;  Charleston  A  W.  C.  R, 
Co.  T.  Yamville  Furniture  Co.,  237  U.  S. 
697,  59  L.  ed.  1137,  35  Sup.  Ct  Rep.  715. 


Central  Railboad  Company  of  New  Jeiu 

SET,  Petitioner,  v.  Unpted  States.    [No. 

805.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

See  same  case  below,  229  Fed.  501,  14S  a  a 
A.  609. 

Mr.  Richard  V.  Lindabury  for  petitioner. 

Mr.  G.  Carroll  Todd,  Assistant  to  the 
Attorney  General,  for  respondent 

Februaxy  21,  1916.    Denied. 
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Bbuob  Boblakd^  Petitioner^  t.  Nobthseiv 

TBT78T   Saiv   Dsposrr   Gompaht.     [No. 

821.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Coui*t  of  Appeals  for 
the  Seventh  Circuit 

Bee  same  ease  below,  228  Fed.  1019,  141  O.  O. 
A.  665. 

Messrs.  George  P.  Fisher  and  Josiah  Me- 
Boberts  for  petitioner. 

Messrs.  Robert  H.  Parkinson  and  Wallace 
R.  Lane  for  respondent. 

February  21,  1016.    Denied. 


National  Bhaks  k  Eleotbio  Coicpant,  Pe- 
titioner, ▼.  Neils  A.  Chsistensen  et  al. 
[No.  824.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
Bee  same  case  below,  229  Fed.  664. 
Messrs.  Parker  W.  Page,  Thomas  B.  Kerr, 

J.  Snowden  Bell,  and  Charles  A.  Brown  for 

petitioner. 
Messrs.    Joseph    B.    Cotton,    Willet    M. 

Spooner,  and  William  R.  Rummler  for  re- 
spondents. 
February  21,  1916.    Denied. 


COVaBMOAClOV    DB   LA   MlBIOIf    DB    SAIT   TI- 

CBNTE  DK  Paul,  Appellant,  v.  FaANCisco 

Retes  t  Muabes  and  El  Banco  EspaJlol 

Filipino.    [No.  868.] 

Appeal  from  the  Supreme  Court  of  the 
Philippine  Islands. 

No  appearance  for  appellant. 

Mr.  Evans  Browne  for  appellees. 

February  21,  1916.  Docketed  and  dis- 
missed with  costs,  on  motion  of  counsel  for 
the  appellees. 

W.  C.  Hagan  et  al..  Plaintiffs  in  Error,  v. 

Madison  F.  Lakkin.    [No.  313.] 

In  Error  to  the  Superior  Court  of  Cochise 
County,  State  of  Arizona. 

Mr.  Benjamin  C.  Tunison  for  plaintiffs  in 
error. 

No  appearance  for  defendant  in  error. 

February  21,  1916.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiffs  in 
error. 


HouTHBBN  Obegon  Compant,  Plaintiff  in 

Error,  v.  W.  W.  Gage,  Sheriff  of  Coos 

County,  Oregon  [No.  644.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oregon. 

Messrs.  Joseph  Simon  and  John  M.  t^ear- 
in  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

February  21,  1916.  Dismissed  with  costs, 
on  motion  of  oounsel  for  the  plaintiff  in 


Ebib  Railboao  CoiCPAirr,  Plaintiff  in  Er- 
ror, V.  Gbobqe  Pbowskz,  as  Administra- 
tor, etc  [No.  684.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  New  York. 
Mr.  George  F.  Brownell  for  plaintiff  in 

error. 

No  appearance  for  defendant  in  error. 
February  21,  1916.    Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 


CXTBTIGB  Bbothbbs  Comfant,  Appellant,  t. 

Habbt  £.  Babnabd  et  al.  [No.  243.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit. 

Mr.  Lawrence  Maxwell  for  appellant. 

Mr.  Bert  Winters  for  appellees. 

February  23,  1916.  Dismissed  without 
costs  to  either  party,  per  stipulation  of 
oounsel. 

Vallet  STEAifSHip  CoMPANT,  Plaintiff  in 
Error,  v.  John  J.  Wattawa  [No.  546] ; 
and  Vallet  Steamship  Company,  Plain- 
tiff in  Error,  v.  John  Mbaz  [No.  647]. 
In  Error  to  the  Supreme  Court  of  the 
State  of  Ohio. 

Mr.  Frank  S.  Maaken  for  plaintiff  in  er- 
ror. 

Mr.  George  H.  Eichelberger  for  defend- 
ants in  error. 

February  28,  1916.  Per  Ouriam:  Dis- 
missed for  want  of  jurisdiction  upon  the  au- 
thority of  Western  U.  Teleg.  Co.  v.  Crovo, 
220  U.  S.  364,  366,  66  L.  ed.  498,  499,  31 
Sup.  Ct.  Rep.  399;  Norfolk  &  S.  Tump. 
Co.  V.  Virginia,  226  U.  S.  264,  268,  269,  66 
L.  ed.  1082, 1085, 1086,  32  Sup.  Ct.  Rep.  828; 
Stratton  t.  Stratton,  239  U.  S.  55^  60  L.  ed. 
— ,  36  Sup.  Ct  Rep.  26. 


l^iABTHA  L.   Stine,   Plaintiff  in   Error,  v. 

MiSSOUBI    Sl'ATE   Lifb   Insxtbangb   Gom- 

PANT,    [No.  740.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Missouri. 

Messrs.  Frederick  N.  Judson  and  John 
F.  Green  for  plaintiff  in  error. 

Mr.  James  C.  Jones  for  defendsnt  in  er- 
ror. 

February  28,  1916.  Per  Curiam:  Dis- 
missed for  want  of  Jurisdiction  upon  the 
authority  of  Cornell  v.  Green,  163  U.  S.  76, 
79,  80,  41  L.  ed.  76-78,  16  Sup.  Ct.  Rep. 
969;  Arkansas  v.  Schlierholz,  179  U.  S.  698, 
601,  46  L.  ed.  335,  337,  21  Sup.  Ct.  Rep. 
229;  Lampasas  v.  Bell,  180  U.  S.  276,  282, 
46  L.  ed.  627,  630,  21  Sup.  Ct.  Rep.  368; 
Itow  v.  United  States,  233  U.  S.  681,  683, 
684,  68  L.  ed.  1102,  1103,  34  Sup.  Ct  Rep. 
699. 
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IZ    PABTIt     I9    THS    MATTIS    OF    WaLTBE 

Bbandt,  Petitioner.     [No.  — ,  Original] 
Motion  for  leave  to  file  petition  for  Writ 
of  Mandamus. 
Mr.  Frana  £.  Lindquist  for  petitioner. 
No  appearance  for  respondent* 
February  28,  1916.    Denied. 

Class    Pease,    Petitioner,    t.    Rathbun- 

JONES      ENOINEKBINO      COliPAlVT.         [No. 

820.] 

Petition  for  a  Writ  of  Certiorari  to  tlie 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  Perrj  J.  Lewis  and  E.  C  Bran- 
denburg for  petitioner. 

No  appearance  for  respondent, 

February  28,  1910.    Granted. 


William  FIlezve's  Sons  CoMPAirr,  Peti- 
tioner, ▼.  Charles  F.  Weed  et  aL  [Na 
827.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Messrs.  Louis  D.  Brandeis,  William  H. 
Dunbar,  and  J.  Butler  Studley  for  petl* 
tioner. 

Messrs.  Charles  F.  Choate,  Jr.  and  Fred- 
erick H.  Nash  for  respondents. 
February  28,  1916.    Granted. 

Robebt   H.   Gabdneb,   etc..   Petitioner,   t. 

William  S.  Bxtfleb  (Inc.)  etc.  [No.  831.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Messrs.  Bentley  J.  Warren  and  Francis 
B.  James  for  petitioner. 

Messrs.  Charles  F.  Choate,  Jr.,  and  Fred- 
trick  H.  Nash  for  respondent. 

February  28, 1916.    Granted. 

Aktonio  Cinro,  Petitioner,  ▼.  Mabib  Ciffo. 

[No.  826.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

see  same  ease  below.  44  Ado.  D.  O.  tl7. 

Mr.  Charles  F.  Carusi  for  petitioner. 

Mr.  W.  Gwynne  Gardiner  for  respond- 
ent. 

February  28,  1916.    Denied. 


Joseph  H.  Coubtney,  Trustee,  eto.,  Peti- 
tioner, ▼.  Eugene  A.  Geobgeb.    [No.  834.]  | 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  | 
the  Second  Circuit.  I 

See  Hune  case  below,  m  FML  «•,  141  a  a  A. 


Messrs.  Charles  P.  fflno  and  Rufna  6, 
Day  for  petitioner. 
Mr.  E.  H.  Letchworth  for  respondent. 
February  28,  1916.    Denied. 


St.  Lottis  South  wESTKBir  Railway  Com- 
pany, Petitioner,  v.  Cboeuo  Maoiel  et  al. 
[No.  836.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
See  tame  case  below,  141  C  0.  A.  671, 117  Fed. 

102L 

Messrs.   E.   B.   Perkins  and  Edward  A. 
Haid  for  petitioner. 
Mr.  Perry  J.  Lewis  for  respondents. 
February  28,  1916.    Denied. 


Press  Pubushino  Company,  Petitioner,  t. 
Cassixjs  E.  Gillette.     [No.  841.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Bee  same  case  below.  129  Fed.  10^  Itt  O.  0.  A. 

884. 

Messrs.  Joseph   H.  Choate  and  Howard 
Taylor  for  petitioner. 
Mr.  D.  Cady  Uerrick  for  respondent. 
February  28,  1916.    Denied. 


Habby  B.  Hollins,  Petitioner,  ▼.  A.  Lbo 
Evebeit,  Receiver,  etc.  [No.  844.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  tame  ease  below,  129  Fed.  84t,  itt  O.  C  A. 
4M. 

Messrs.  Charles  K.  Beekman  and  William 
C.  Armstrong  for  petitioner. 
Mr.  Leonard  B.  Smith  for  respondent. 
February  28,  1916.    Denied. 


Maby  C.  E:ey8EB  et  aU  Petitioners,  ▼.  W.  H. 
Milton,  Receiver,  etc.  [No.  861.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
See  aame  case  below,  TOS  Fed.  694,  Itt  a  a  A. 

ue. 

Messrs.  Francis  B.  Carter,  W.  A.  Blounl^ 
and  A.  C.  Blount  for  petitioners. 

Mr.  W.  H.  Watson  for  respondent. 

February  28.  1916.    Denied. 
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&  DiA  iNsmuiroi  Oomfaht,  Petitioner,  t. 
WnxiAM  S.  SiNOLAiB.    [Na  852.] 
Petition  for  &  Writ  of  Certiorari  to  the 

United  Stages  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  eaM  below,  228  Fed.  8SS.  14t  O.  a  A. 

Mr.  Wendell  P.  Barker  for  petitioner. 
Mr.   William  Otia  Badger,  Jr^  for  re- 
apondent. 

February  28,  1016.    Denied. 

IBtatb  or  South  Dakota,  Complainant,  t. 

Chabubs  H.  Cabbzll.    [No.  13,  Original.] 

Messrs.  Clarence  C.  Caldwell,  Robert  J. 
Gamble,  and  Edward  B.  Wagner  for  com- 
plainant. 

No  appearance  for  respondent. 

February  20,  1916.  Dismissed  per  stipu- 
lation of  oounseL 

NOBTHEBN   EZPBE88    COUFAKT,   Plaintiff  Itt 

Error,  v.  Statb  of  Washingtoit.     [No. 

298.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

,,■«•  Munt  caae  below,  first  appeal  80  Wash.  20S, 
m  Fae.  767.  second  appeal  8i  Waali.  701.  Itt  Pao. 

Mr.  Charles  W.  Bunn  for  plaintiff  in  er- 
ror. 

No  appearance  for  defendant  in  error. 

February  29,  1916.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Jos  JuDGB  and  M.  Bunting,  Plaintiffs  in 
Error,  v.  Frank  M.  Powers,  Judge,  etc, 
et  aL    [No.  10.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Iowa. 

See  same  case  Mow.  IBS  Iowa.  2S1.  U6  N.  W. 
116.  Ann.   Cas.   1915B.  280. 

Messrs.  B.  I.  Salinger  and  Frederick  S. 
Tyler  for  plaintiffs  in  error. 

No  appearance  for  defendants  in  error. 

March  2,  1916.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiffs  in  error. 

State  of  South  Dakota  bx  bel.  B.  O. 
Richards  et  al..  Plaintiffs  in  Error,  y.  M. 
D.  Whisman,  as  County  Auditor  of 
Beadle  County,  South  Dakota.  [No.  819.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  South  Dakota. 

See  same  case  below,  16  &  D.  260.  L.  R.  A.  — *-, 
— .  154  N.  W.  707. 

Messrs.  T.  H.  Null  and  Webster  Ballinger 
for  plaintiffs  in  error. 

Messrs.  Clarence  C.  Caldwell  and  Samuel 
Herrick  for  defendant  in  error. 

March  6,  1916.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction  upon  the  authority 
of  (1)  Deming  t.  Carlisle  Packing  Co.  226 
86  S.a-29 


U.  &  102,  67  L.  ad.  140, 9$  Snp.  Ci.  Bep.  80; 
Consolidated  Tump.  Co.  v.  Norfolk  &  O.  V. 
R.  Co.  228  U.  S.  696,  600,  67  L.  ed.  982,  983, 
83  Sup.  Gt  Bep.  600;  Parker  ▼.  McLain,  287 
U.  S.  469,  471,  472,  69  L.  ed.  1061,  1068, 
1064,  36  Sup.  Ct.  Rep.  632;  (2)  Luther  t. 
Borden,  7  How.  1,  12  L.  ed.  681;  Taylor 
r.  Beckham,  178  U.  S.  648,  44  L.  ed.  1187, 
20  Sup.  Ct.  Rep.  890,  1009;  Pacific  States 
Teleph.  &  Teleg.  Co,  v.  Oregon,  223  U.  8. 
118,  66  L.  ed.  377.  32  Sup.  Ct  Rep.  224; 
O'Neill  T.  Leamer,  289  U.  S.  244,  248»  60  L. 
ed.  — ^,86  Sup.  Ct  Rep.  54. 


W.  B.  MABmf,  Je.,  Trustee,  etc.  Petitioner, 

T.      COMMEBOIAL      NATIONAL      BANK      OF 

Maoon,  Ga.  [No.  839.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  Rudolph  S.  Wimberly  for  petitio 

No  appearance  for  respondent 

March  6,  1916.    Granted. 


Jessb  IsmoB  SntAus  et  al.,  ete..  Petitioners, 

T.  VioroB  Talking  Maohink  Company. 

[No.  840.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Messrs.  Edmond  B.  Wise  and  Walter  0. 
Noyes  for  petitioners. 

Messrs.  Frederick  A.  Blount  and  Hector 
T.  Fenton  for  respondent. 

March  6,  1916.    Granted. 


Union    Trust    Company,    Petitioner,    t. 

MiNNix  Kahn  Grosman  et  al.  [No.  862.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  William  H.  Atwell  for  petitioner. 

Messra  Francis  Marion  Etheridge  and 
J.  M.  McCormick  for  respondenta. 

March  6,  1916.    Granted. 


Jacob  Blumenthal,  Trading  as  J.  Blumen« 
thai  k  Company,  et  aL,  Petitioner,  t. 
Benjamin  L.  Stbat  et  al.,  etc  [No.  797.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 
See  same  ease  below,  m  Fed.  8tt»  141  0.  a  A 

867. 

Mr.  George  F.  Deiser  for  petitioners. 
No  appearance  for  respondenta. 
March  6,  1916.    Denied. 
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TUBXTLAB  Woven  Pabbio  Company.  Peti- 
tioner,   ▼.    National    Metal    Molding 
CoifPANT.     [No.  871.] 
Petition  for  a  Writ  of  Certiorari   to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
See  same  case  below,  227  Fed.  884,  142  0.  a  A. 

408. 

Messrs.  William  Quinbj,  F.  W.  Lehmann, 
Frank  G.  Gladney,  Livingston  Gifford,  and 
Peter  G.  Gerry  for  petitioner. 

Mr.  Charles  F.  Perkins  for  respondent. 

March  6,  1916.    Denied. 


National  Subett  Company  et  al.,  Plain- 
tiffs in  Error,  v.  United  States  to  the 
USB  of  J.  A.  Hollingeb  et  al.  [No.  267.] 
In  Error  to  the  United    States    Circuit 

Court  of  Appeals  for  the  Third  Circuit. 

See  same  case  below,  first  appeal  130  C.  O.  A. 
66,  218  Fed.  429. 

Mr.  A.  C.  Stamm  for  plaintiffs  in  error. 

Mr.  John  £.  Foz  for  defendants  in  error. 

March  6,  1916.    Dismissed  with  costs,  on 

motion   of   counsel    for    the    plaintiffs    in 


WnxxAM  A.  Stows,  Plaintiff  in  Error,  t. 

Emma  F.  Taylob.    [No.  221.] 

In  Error  to  the  Superior  Court  of  th« 
State  of  Massachusetts. 

Mr.  Hollis  R.  Bailey  for  plaintiff  in  error. 

Mr.  James  H.  Vahey  for  defendant  in 
error. 

March  8,  1916.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 


HrromcAN  Coal  ft  Coke  Company,  Appel- 
lant and  Petitioner,  v.  John  Mitchell^ 
individually,  et  al.    [No.  241.] 
Appeal  from  and  Petition  for  a  Writ  of 
Certiorari   to    the   United    States    Circuit 
Court  of  Appeals  for  the  Fourth  Circuit. 
Mr.  Hannis  Taylor  for  appellant. 
Mr.  Charles  E.  Hogg  for  appellees. 
March  13,  1916.    Per  Curiam:     (1)  Ap- 
peal dismissed  for  want  of  jurisdiction  upon 
the  authority  of  Shulthis  v.  McDougal,  225 
U.  S.  561,  569,  56  L.  ed.  1205,  1210,  32  Sup. 
Ct.  Hep.  704;   Omaha  Electric  Light  k  P. 
Co.  ▼.  Omaha,  230  U.  S.  123,  67  L.  ed.  1419, 
33  Sup.  Ct.  Rep.  974;  St.  Anthony  Church 
▼.  Pennsylvania  R.  Co.  237  U.  S.  675,  576, 
677,  69  L.  ed.  1119,  1121,  1122,  35  Sup.  Ct. 
Rep.  729.       (2)  Considering  the  petition  for 
certiorari  hitherto  filed    and    upon    which 
action  was  previously  postponed  until  the 
merits  of  the  case  came  to  be  disposed  of, 
it  is  ordered  that  the  said  petition  be,  and 
the  same  is,  granted,  the  record  on  appeal 
to  stand  as  a  return  to  the  writ  of  cer- 
tiorari.   It  is  further  ordered  that  the  case 
on  the  return  to  the  writ  of  certiorari  be 
placed  on  the  docket  for  argument  before  a 
Hill  bench. 


CflARijcs  A.  Thatgheb,  Appellant  and  Plain* 
tiff    in    Error,    t.    United    States    ov 
Amebioa  et  al.  [No.  484.] 
Appeal  from  and  in  Error  to  the  United 

States  Circuit  Court  of  Appeals    for    the 

Sixth  Circuit. 
See  same  case  below.  129  C.  O.  A.  2S6,  212  Fed. 

801,  on  rehearing  126  a  a  A.  71,  21S  Fed.  173. 

Messrs.  Rhea  P.  Cary,  J.  Raymond  Hoot- 
er,  and  Everett  V.  Abbot  for  appellant. 

Mr.  Solicitor  General  Davis  for  appellees. 

March  13,  1916.  Per  Curiam,:  Dismissed 
for  want  of  jurisdiction  upon  the  authority 
of  Ex  parte  Bradley,  7  Wall.  364,  376,  19 
L.  ed.  214,  218;  Ex  parte  Robinson,  19 
WaU.  513,  22  L.  ed.  205. 


Cecil  F.  Adaicson,  Petitioner,  t.  Datid  C. 

GlULLAND.     [No.  878.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Percy  B.  Hills  for  petitioner. 

No  appearance  for  respondents 

March  13,  1916.     Granted. 


Geobob  Rxts,  Petitioner,  t.  UNinx)  Statu. 

[No.  848.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United   States   Circuit    Court   of    Appeals 

for  the  Fifth  Circuit. 

See  same  case  below»  228  Fed.  1022.  142  a  0. 
A.  668. 

Mr.  Cecil  H.  Smith  for  petitioner* 

No  appearance  for  respondent* 

March  13,  1016.    Denied. 


Edwabd  W.  G.  Meebs,  et  al.,  Petitioners,  T. 

Albert  Childers.   [No.  877.] 

Petition  for  a  Writ  of  Certiorari  to  tlio 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below,  228  Fed.  640,  142  O.  a  A. 
162. 

Messrs.  Julian  C.  Wilson,  Walter  F.  Arm- 
strong, and  Daniel  W.  Baker  for  petitioners. 

No  appearance  for  respondent. 

March  13,  1916.    Denied. 


J.   F.   Cunningham,   Appellsnt,   t.  J.   P. 

Plournoy,  Sheriff,  etc.,  et  al.  [No.  297.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Louisiana. 

Mr.  Taliaferro  Alexander  for  appellant. 

No  appearance  for  appellees. 

March  14,  1916.  Dismissed  with  oo0t% 
pursuant  to  the  Tenth  Rule. 
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Massaohusbtts   Bonding    ft   Insitbanob 
CoicPANT,  Plaintiff  in  Error,  t.  Kealtt 
Tbust  Company  et  al.    [No.  304.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Georgia. 
See  Mune  case  below.  14S  Oa.  489,  8S  &  B.  &0. 
Mesare.  John  D.  Little,  Arthur  O.  Powell, 

Marion    Smith,    Max    F.    Goldstein,     and 

Eugene  Dodd  for  plaintiff  in  error. 
Messrs.  Hudson  Moore,  William  A.  Wim- 

bish,  and  Leonard  Haas  for  defendants  in 

error. 
March  16,  1916.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  plaintiff  in 

error. 


JUDSOW  Hasicon,  Receiver,  etc.  Plaintiff  in 
Error,  t.  Andrew  C.  Bbown,  Adminis- 
trator, etc   [No.  738.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Indiana. 
Mr.  John  B.  Elam  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
March  17,  1916.     Dismissed  with  costs, 

per  stipulation. 

Fbancisoo  Goenaoa  t  Olsa  et  al.,  Appel- 
lants, T.  Eliba  Gallardo  t  Sbabt  et  al. 
[No.  816.] 
Appeal   from  the   District   Court   of   the 

United  States  for  Porto  Rico. 
Mr.  N.  B.  K.  Pettingill  for  appellants. 
Messrs.  Frederic  R.  Coudert  and  Howard 

Thayer  Kingsbury  for  appellees. 
March  17,  1916.    Dismissed  with  costs,  on 

motion  of  counsel  for  the  appellants. 

Fabmbss  ft  MxaoHANTS  Statb  Bank  or 
Waco,    Appellant,   v.   M.    C.    H.    Park, 
Trustee  of  Slayden-Kirksey  Woolen  Mill, 
Bankrupt.    [No.  108.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Fifth  Circuit. 

See  same  ease  below,  126  O.  O.  A  607,  209  Fed. 
OS. 

Mr.  0.  L.  Strihling  for  appellant. 

Messrs.  James  D.  Williamson  and  Rhodes 
S.  Baker  for  appellee. 

March  20,  1916.  Per  Curiam:  Judgment 
affirmed  with  costs  upon  the  authority  of 
First  Nat.  Bank  t.  Littlefield,  226  U.  S.  110, 
112,  67  L.  ed.  145,  146,  33  Sup.  a.  Rep.  69; 
Washington  Securities  Co.  t.  United  States, 
234  U.  S.  76,  78,  68  L.  ed.  1220,  1222,  34 
Sup.  Ct.  Rep.  725;  Wright-Blodgett  Co.  ▼. 
United  States,  236  U.  S.  397,  402,  69  L.  ed. 
637,  639,  36  Sup.  Ct.  Rep.  339;  National 
Bank  of  Athens  r.  Shajckelford,  239  U,  S. 
81,  82,  60  L.  ed.  — ,  86  Sup.  Ct  Rep.  17, 
and  cause  remanded  to  the  District  Court  of 
the  United  States  for  the  Western  District 
of  Texas. 


RoBA  Falco,  Representing  Her  Minor  Child, 
Manual  Adoaldo  Tiberio  Catinchi  y 
Falco,  Appellant,  v.  Suoobssion  or 
Salvador  Suau  Mulst,  Composed  of 
His  Widow,  Meria  Hemandea  Rodriguez, 
et  aL    [No.  295.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 
See  same  case  below,  IS  P.  R.  R.  TU. 
Mr.  Jos«  R.  F.  Savage  for  appellant. 
Mr.  Edward  S.  Paine  for  appellees. 
March  20,  lOia    Per  Curiam:  Dismissed 
for  want  of  jurisdiction  upon  the  authority 
of  §  244  of  the  Judicial  Code,  Elzaburu  v. 

Chaves,  239  U.  S.  283,  285,  60  L.  ed. , 

36  Sup.  Ct  Rep.  47;  GseU  ▼.  Insular  Col- 
lector. 239  U.  S.  93,  60  L.  ed.  — ,  36  Sup. 
Ct  Rep.  39. 


David  H.  Glass,  Appellant  t.  Autbxd  H. 

WooDKANi  et  aL     [No.  721.] 

Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Eighth  Circuit. 

See  same  case  below,  139  O.  O.  A.  167,  S2S  Fed. 
62L 

Messrs.  W.  F.  Guthrie  and  Emmet  H. 
Gamble  for  appellant. 

Messrs.  John  S.  Leahy,  Walter  H.  Saun- 
ders, and  Irvin  V.  Barth  for  appellees. 

March  20,  1916.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction  upon  the  authority 
of  ( 1 )  Baglej  ▼.  General  Fire  Extinguisher 
Co.  212  U.  S.  477,  63  L.  ed.  605,  29  Sup.  Ct 
Rep.  341;  Omaha  Electric  Light  &  P.  Co. 
V.  Omaha,  230  U.  S.  123,  67  L.  ed.  1419,  33 
Sup.  Ct.  Rep.  974;  St.  Anthony  Church  v. 
Pennsylvania  R.  Co.  237  U.  S.  675-677,  59 
L.  ed.  1119-1123,  36  Sup.  Ct.  Rep.  729: 
(2)  St.  Louis,  K.  C.  &  C.  R.  Co.  t.  Wabash 
R.  Co.  217  U.  S.  247,  250,  54  L.  ed.  752,  754, 
30  Sup.  Ct.  Rep.  510;  Railroad  Commission 
V.  Worthington,  225  U.  S.  101,  104,  66  L. 
ed.  1004,  1006,  32  Sup.  Ct  Rep.  663; 
Shulthis  V.  McDougal,  225  U.  S.  561,  568, 
56  L.  ed.  1206,  1210,  32  Sup.  Ct  Rep.  704. 

The  petition  for  Writ  of  Certiorari  is  de- 
nied. 


F.  P.  Seekatz,  Plaintiff  in  Error,  r.  Md. 

DINA  VaLLET  IBBIGATION  COICPANT  et  al. 

[No.  294.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Texas. 

Mr.  C.  L.  Bass  for  plaintiff  in  error. 

Mr.  Floyd  McGown  for  defendants  i« 
error. 

March  20,  1916.    Per  Cwiam:  Dismissed 


1  Death  of  Alfred  H.  Woodman  suggested, 
and  appearance  of  James  P.  Newell,  public 
administrator  of  the  city  of  St.  Louis,  and 
administrator  of  the  estate  of  Alfred  H. 
Woodman,  deceased,  filed  and  entered  oa 
March  13,  1916. 
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for  want  of  jurisdiction  upon  the  authority 
of  (1)  Consolidated  Tump.  Co.  v.  Norfolk 
&  0.  V.  R.  Co.  228  U.  S.  696,  600,  67  L.  ed. 
982,  983,  33  Sup.  Ct  Rep.  609;  Manhattan 
L.  Ins.  Co.  T.  Cohen,  234  U.  S.  123,  137,  68 
L.  ed.  1246,  1264,  34  Sup.  Ct.  Rep.  874; 
Easterling  Lumher  Co.  t.  Pierce,  236  U.  8. 
380,  69  L.  ed.  279,  36  Sup.  Ct.  Rep.  133; 
(2)  Mississippi  &  R.  River  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  26  L.  ed.  206; 
Madisonville  Traction  Co.  t.  St.  Bernard 
Min.  Co.  196  U.  S.  239,  49  L.  ed.  462,  26 
Sup.  Ct.  Rep.  251;  Mason  City  &  Ft.  D.  R. 
Co.  T.  Boynton,  204  U.  S.  670,  61  L.  ed.  629, 
27  Sup.  Ct  Rep.  321;  (3)  Chicago,  B.  &  Q. 
R.  Co.  T.  Chicago,  166  U.  S.  226,  244,  245, 
41  L.  ed.  979,  987,  988,  17  Sup.  Ct.  Rep. 
681;  Bauman  r.  Ross,  167  U.  S.  648,  593,  42 
L.  ed.  270,  289,  17  Sup.  Ct  Rep.  966;  A. 
Backus  Jr.  &  Sons  t.  Fort  Street  Union 
Depot  Co.  169  U.  S.  667,  669,  42  L.  ed.  853, 
650,  18  Sup.  Ct  Rep.  446;  (4)  Fallbrook 
Irrig.  Dist  t.  Bradley,  164  U.  S.  112,  41  L. 
ed.  369,  17  Sup.  Ct  Rep.  66;  Hairston  v. 
Danville  &  W.  R.  Co.  208  U.  S.  698,  62  L.  ed. 
637,  28  Sup.  Ct.  Rep.  831,  13  Ann.  Cas. 
1008;  CNeiU  r.  Learner,  239  U.  S.  244,  253, 
254,  60  L.  ed.  — ,  86  Sup.  Ct  Rep.  54. 


Ex  PARTE:  In  the  Matteb  of  Paul  Bttkva,. 

Petitioner.     [No.  — ,  Original.] 

Motion  for  leave  to  file  petition  for  Writ 
of  Mandamus. 

Mr.  William  Wilhelm  for  petitioner. 

No  appearance  for  respondent 

March  20,  1916.    Denied. 


Ex    PABTB:       In   THS   UATTESk   OT   WlIXIAM 

Sage,  Jr.,  Petitioner.    [No.  — ,  OriginaL] 
Motion  for  leave  to  file  petition  for  Writ 
of  Mandamus. 
Mr.  Edward  A.  Alexander  for  petitioner. 
No  appearance  for  respondent 
March  20,  1916.     Denied. 


OscAB   J.    Weeks,    Petitioner,    v.   UNrna> 

States.    [No.  870.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Court  of  Appeals  for  the 
Second  Circuit. 

Mr.  Walter  Jeffreys  Carlin  for  petitioner. 

Mr.  Solicitor  General  Davis  for  respond* 
ent. 

Mareh  20,  1916.    Granted. 
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1915. 

(240  U.  8.  629) 

INDIAN    TERRITORY    ILLUMINATINa 

OIL  COMPANY,  Plff.  in  Err., 

▼. 

STATE  OF  OKLAHOMA. 

Taxation  ^=s>8  —  Taxes— Jb'SDBBAL  Agxn* 
or  —  Ou^  AND  Gas  Lbasb  of  Indian 
Lands. 

A  state  may  not,  when  assessing  for 
purposes  of  taxation  the  corporate  as- 
signee of  an  oil  and  gas  lease  of  Osage 
lands,  made  under  the  authority  of  the  act 
of  February  28,  1891  (26  Stat,  at  L.  794, 
chap.  383,  Comp.  Stat.  1913,  §  4195),  and 
extended  by  the  act  of  March  3,  1905  (33 
Stat,  at  L.  1049,  chap.  1479,  Comp.  Stat. 
1913,  §  3986),  which  recognized  the  assign- 
ment, include  in  such  assessment  the  lease 
and  rights  thereunder,  either  as  separate 
objects  of  taxation,  or  as  represented  or 
valued  by  the  stock  of  the  corporation. 

[Bd.  Note.— For  other  caBos.  see  Taxation, 
Cent.  Dig.  fi  21;    Dec.  Dig.  «=>8.] 

[No.  283.] 

Argued  and  submitted  March  14,  1916.    De- 
cided April  3,  1916. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judgment 
that  the  property  of  a  corporation  be  as- 
sessed as  recommended  by  a  referee.  Re- 
versed and  remanded  for  further  proceed- 
ings. 

See  same  case  below  on  rehearing,  43 
Okla.  307,  142  Pac  997. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Preston  C.  West  and  John  H. 
Brennan  for  plaintiff  in  error. 

Messrs.  John  B.  Harrison  and  J.  H. 
Miley,  and  ^Ir.  S.  P.  Freeling,  Attorney 
General  of  Oklahoma,  for  defendant  in  er- 
ror. 


453 


Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 
n     The  question   in  the  case  is  whether  a 
S  certain  assignment  of  a  lease  and  rights 
•  thereunder,  made  by  the  Osage  Tribe  •of  In- 
dians, which   lease  conferred  the  privilege 
of  prospecting,  drilling  wells  and  mining 
and  producing  petroleum  and  natural  gas 
upon  lands  in  Oklahoma  territory,  are  sub- 
ject to  a  tax  assessed  under  the  laws  of 
Oklahoma  as  the  property  of  plaintiff  in  er- 
ror in  its  capacity  of  a  public  service  cor- 
poration.! 

Plaintiff  in   error,   herein   designated  as 
the  oil  company,  is  assignee  of  tlie  lease,  and 


asserts  the  negative  of  the  question,  con* 
tending  that  under  the  lease  and  the  asnign- 
ment  of  the  lease  it  became  ''a  Federal 
agent,  acting  under  a  Federal  appointment 
and  authorization,  in  the  development  of 
lands  belonging  to  the  Osage  Tribe  of  In- 
dians in  the  Osage  Reservation,  and  that 
its  business,  license,  or  permit  as  such  can- 
not be  taxed  by  the  state  government,  al- 
though its  physical  properties  are  always 
subject  to  taxation."  It  resta  its  conten- 
tion upon  an  act  of  Congress  of  February 
28,  1891  (26  Stat,  at  L.  794,  795,  chap.  383, 
Comp.  Stat.  1913,  §  4196),  and  an  act  of 
Congress  of  March  3,  1905  (33  Stat,  at  L. 
1049,  1061,  chap.  1470,  Comp.  Stat.  1913,  S 
3986),  which  extended  the  lease  to  the  ex* 
tent  of  such  portion  of  the  lands  as  had  been 
subleased,  namely,  680,000  acres. 

By  the   act  of    1891   it  was   provided: 
"That  where  lands  are  occupied  by  Indians 
who  have  bought  and  paid  for  the  same, 
and  which  lands  are  not  needed  for  farm- 
ing or  agricultural  purposes,  and  are  not^ 
desired  for  individual  allotments,  the  sameg 
may  be  leased  by  authority  of* the  council* 
speaking  for  such  Indians,  for  a  period  not 
to  exceed  live  years  for  grazing,  or  ten  years 
for  mining  purposes  in  such  quantities  and 
upon  such  terms  and  conditions  as  the  agent 
in  charge  of  such  reservation  may  recom- 
mend, subject  to  the  approval  of  the  Secre- 
tary of  the  Interior.''     Oomi».  St  1913,  | 
42ia 

The  8X!t  of  1905  recognized  the  oil  com- 
pany as  the  owner  by  assignment  of  the 
lease,  which  assignment  was  approved  by 
the  Secretary  of  the  Interior,  and  extended 
the  lease  for  a  period  of  ten  years  from 
&elarch  16,  1906,  with  all  the  conditions  of 
the  original  lease  except  that  from  and  aft- 
er that  date  the  royalty  to  be  paid  on  gas 
should  be  $100  per  annum  on  each  gas  well 
instead  of  $50,  as  provided  in  the  lease, 
and  except  that  the  President  of  the  United 
States  should  determine  the  amount  of  roy- 
alty to  be  paid  to  alL 

The  state  opposes  the  contentions  of  the 
oil  company  and  asserts  that  the  lease  was 
"not  a  grant  of  any  authority,  franchise, 
or  privilege  to  any  particular  person  or  cor- 
poration, and  is  merely  a  permit  to  the 
Osage  Tribe,  authorizing  such  tribe  to  lease 
to  any  person  or  any  number  of  persons 
upon  the  approval  of  such  lease  contract  by 
the  Secretary  of  the  Interior.'*  It  further 
asserts  that  the  oil  company  merely  occu- 


1  It  is  provided  by  §  7338,  Revised  Laws 
of  1910,  that  "every  public  service  corpora- 
tion organized,  existing  or  doing  business 
in  this  state  shall  on  or  before  the  last  day 
of  February  of  each  year  return  sworn  lists 
or  schedules  of  its  taxable  property  as 
hereinafter  provided,  or  as  may  be  required 
by  the  State  Board   of  Equalization,  and 


such  property  shall  be  listed  with  reference 
to  amount,  kind  and  value  on  the  first  day 
of  February  of  the  year  in  which  it  ia 
listed;  and  said  property  shall  be  Rubject 
to  taxation  for  state,  county,  municipal 
publio  school  and  other  purposes,  to  the 
same  extent  as  the  real  and  personal  prop- 
erty of  private  persons." 


^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  IndeM^ 
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pied  "the  position  of  An  independent  con- 
tractor, acting  for  itself  and  in  its  own  be- 
half, in  a  contract  with  the  Osage  Indian 
IVibe,"  and  that  therefore  the  relation  of 
principal  and  agent  between  it  and  the  gov- 
ernment  did  not  exist. 

A  statement  of  the  case  is  as  follows: 
The  oil  company  made  a  sworn  return  of 
what  it  considered  the  fair  cash  value  of 
that  part  of  its  property  engaged  in  the 
public  service  at  $53,835.10.  The  State 
Board  of  Equalization,  after  a  hearing,  in- 
creased the  valuation  to  $538,350,  the  basis 
of  the  order  of  the  Board  being  that  the 
g)  oil  company  was  not  protected  from  taxa- 
g  tion  by  the  lease  from  the  Indians.  Under 
•  the  procedure  of  the  state,  the*oil  company 
appealed  from  that  order  to  the  supreme 
court  of  the  state. 

In  the  latter  court  a  referee  was  appoint- 
ed to  take  testimony  and  report  his  find- 
ings of  fact  and  conclusions  of  law.  He 
duly  reported  the  facts  and  from  them  al- 
so reported  as  a  conclusion  of  law  that  the 
oil  company  was  "liable  to  taxation  by  the 
state  of  Oklahoma  for  the  full  value  of  its 
property,  tangible  and  intangible, — that  is, 
for  the  sum  of  $500,000;"  and  that  it  was 
"not  exempt  from  taxation  upon  the  theory 
that  it  is  a  Federal  agent,  or  that  it  holds 
a  franchise  from  the  Federal  government." 
And  he  recommended  that  judgment  be  en- 
tered fixing  the  assessment  of  the  oil  com- 
pany's property  for  taxation  for  the  year 
1911  at  $447,169.08,  this  being  the  differ- 
ence between  the  total  value  of  all  the  prop- 
erty and  the  amount  ($52,830.02)  locally 
assessed. 

The  report  was  confirmed,  the  court  ad- 
judging that  the  property  of  the  oil  com- 
pany be  assessed  aB  recommended  by  the 
referee. 

The  question  in  the  case  seems  to  be  a 
simple  one.  It  is  given  some  complexity 
by  the  opinions  of  the  court  on  the  hearing 
and  rehearing,  which  require  some  recon- 
ciliation. It  appears  from  the  findings  of 
the  referee  that  on  March  16,  1896,  the 
Osage  Nation  of  Indians  in  Oklahoma  ter- 
ritory entered  into  a  contract  with  one  Ed- 
win B.  Foster,  by  the  terms  of  which  Fos- 
ter had  a  blanket  lease  upon  the  Osage  In- 
dian Reservation  for  the  sole  purpose  of 
prospecting  and  drilling  wells  and  mining 
and  producing  petroleum  and  natural  gas 
only.  The  lease  was  for  a  term  of  ten  years, 
and  was  approved  by  the  Secretary  of  the 
Interior.  By  an  act  passed  March  3,  1905, 
Congress  extended  the  lease  as  to  680,000 
acres  for  ten  years.  The  lease  has  therefore 
expired.  Prior  to  its  extension  in  1905,  the 
lease  was  assigned  to  the  oil  company. 

The  oil  company  has  sublet  to  more  than 
cne  hundred  persons  and  corporations  and    not  include  the  lease,  subleases*  oontneft^ 


Oct.  Tbbic,« 
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the  operations  upon  most^of  the  lands  oov-* 
ered  by  the  lease  have  been  and  are  con- 
ducted by  sublessees.    A  small  portion,  the 
amount  not  appearing,  is  operated  by  the 
company. 

By  the  terms  of  the  lease  as  extended,  the 
sublessees  are  required  to  pay  a  royalty  of 
k  of  the  oil  produced  upon  the  property^ 
of  which  ^h  goes  to  the  company  and  A  to 
the  Indians,  the  payments  on  behalf  of  the 
latter  being  made  to  the  Indian  Agency 
under  and  by  virtue  of  the  rules  and  regu- 
lations of  the  Department  of  the  Interior. 

The  oil  company  has  laid  pipe  lines  upon 
the  leased  lands  for  conveying  natural  gas, 
and  it  has  been  its  practice  to  furnish  gas  to 
the  sublessee  for  use  as  fuel  for  their  drill- 
ing and  pumping  operations  at  a  fiat  rate, 
the  amount  of  which  is  not  disclosed.  The 
company  also  furnished  gas  during  1911 
for  domestic  consumption  to  the  residents 
of  Bigheart  and  Avant,  two  small  towns  in 
which  it  had  no  franchise,  in  the  Osage  Nar 
tion,  adjacent  to  the  pipe  lines  of  the  com- 
pany. It  also  furnished  gas  to  a  local  cor- 
poration in  the  city  of  Bartlesville,  which 
company  held  a  franchise  for  and  was  en- 
gaged in  the  business  of  selling  gas  to  the 
residents  of  that  city,  and  also  to  a  local 
distributing  company  at  the  town  of  Oche- 
lata  for  use  in  the  business  of  the  latter 
company  in  selling  gas  to  the  inhabitants 
of  that  town. 

By  the  terms  of  the  contract  with  the 
Osage  Indians  the  company  was  required 
to  furnish  gas  free  to  the  Osage  citizens 
for  use  in  the  public  institutions  of  the 
Osages  under  certain  conditions  named. 

The  oil  company  is  primarily  engaged  In 
the  business  of  oil  production,  and  its  oper^ 
ations  in  the  gas  business  are  conducted  as 
an  incident  to  the  development  of  the  oil 
territory  and  the  production  of  oil,  and, 
to  some  extent,  as  a  matter  of  accommoda- 
tion to  the  citizens  of  Bigheart  and  Avant, 
and  other  persons  residing  along  the  com-i, 
pany's  pipe  lines.  g 

*  In  1911  the  company  made  a  sworn  re-* 
turn  of  $53,835.10  as  the  actual  cash  value 
of  that  part  of  its  property  engaged  in  the 
public  service  by  reason  of  the  gas  business 
transacted  by  the  company.  This  valuation 
was  raised  by  the  Board  of  Equalization  to 
$538,350.  Certain  of  the  company's  prop- 
erty was  returned  to  local  assessors  and 
assessed  at  $52,830.02.  All  of  its  property 
is  situated  in  Osage  and  Washington  conn- 
ties,  Oklahoma,  and  the  total  value  of  its 
stock,  including  all  its  property,  tangible 
and  intangible,  on  February  1,  1911,  was 
$500,000. 

The  property  returned  to  the  Board  of 
Equalization  and  to  the  local  assessors  did 
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and  franchises  of  the  company,  but  only 
its  physical  property,  it  being  contended 
by  the  company  that  such  lease,  subleases, 
oontracts,  and  franchises  were  not  subject 
to  taxation. 

The  total  value  of  the  company's  property 
of  every  kind  located  in  Oklahoma  over  and 
above  the  amount  locally  assessed  was 
$447,169.98  on  February  1,  1911. 

The  gas  business  of  the  company  hta  not 
been  profitable,  but  has  been  and  is  valu- 
able as  an  adjunct  to  its  oil  operations. 

Against  the  confirmation  of  the  report  of 
the  referee  the  court  said  that  the  oil  com- 
pany made  four  contentions:  (1)  That  it 
was  not  a  public  service  corporation  and 
that  the  Board  of  Equalization  was  without 
authority  to  assess  its  property.  (2)  That 
its  oil  and  gas  leases  were  not  property  used 
in  any  public  service  rendered  by  it.  (3) 
That  the  leases  were  not  subject  to  taxa- 
tion in  the  hands  of  the  lessee  or  his  as- 
signs. (4)  That  in  exercising  rights  under 
the  laws  and  by  the  act  of  Congress  extend- 
ing the  lease  tlie  oil  company  was  a  Feder- 
al agency,  or  exercised  a  privilege  or  fran- 
chise granted  by  the  Federal  government, 
and  that  the  lease,  therefore,  was  not  sub- 
ject to  taxation. 
g^  The  court  held:  (1)  that  the  company 
gwas  a  public  service  corporation;  (2)  that 
«  the  Board  of  Equalization "^had  the  power 
to  assess  to  the  company  other  property 
than  that  used  in  connection  with  public 
service;  (3)  that  the  oil  and  gas  lease  was 
property  and  must  be  assessed  in  the  name 
of  the  owner  of  the  lease,  and  not  in  the 
name  of  the  lessor;  and  (4)  that  by  reason 
of  the  act  of  Congress  of  1905  the  gas,  oil, 
and  other  minerals  under  the  lands  re- 
mained the  property  of  the  Osage  Tribe,  and 
that  the  power  of  Congress  over  the  prop- 
erty could  not  be  questioned.  And,  distin- 
guishing between  the  property  of  a  Federal 
agent  and  the  operations  of  such  agent,  it 
was  held  "that  the  tax  sought  to  be  levied 
was  not  invalid  because  sought  to  be  levied 
upon  a  Federal  agency  or  upon  a  franchise 
granted  by  the  Federal  government;  or  be- 
cause it  interferes  with  the  power  of  Con- 
gress to  regulate  commerce  between  the  In- 
dian Tribes." 

On  rehearing  the  court  modified  or 
changed  its  view.  The  changes  and  the 
reasons  for  them  are  not  easy  to  represent. 
In  the  first  opinion  the  report  of  the  referee 
was  confirmed  and  it  was  adjudged  "that 
the  property  of  appellant  [oil  company]  be 
assessed  as  recommended  by  the  referee  in 
his  report.''  In  the  second  opinion  the  re- 
port of  the  referee  is  again  confirmed  and 
the  estimate  of  the  property  of  the  company 
at  $500,000  held  to  be  sustained  by  the  tes- 
timony taken  by  the  referee;  but  the  rea- 


soning of  the  opinions  is  quite  different. 
For  a  statement  of  the  difference  we  may 
adopt  for  convenience  that  of  the  Attorney 
General  of  the  state.  He  says:  "... 
the  essential  difference  between  the  original 
opinion  and  the  opinion  on  rehearing  being 
that  in  the  original  opinion  it  was  held 
that  oil  and  gas  leases,  as  such,  constitute 
property  as  defined  by  the  Constitution  and 
statutes  of  the  state  of  Oklahoma,  and  as 
such  was  subject  to  taxation  by  said  state, 
while  the  opinion  on  rehearing  held  that 
oil  and  gas  leases,  as  such,  were  not  de- 
fined as  personal  property  subject  to  taxa- 
tion under  the  statutes  of  Oklahoma,  nor^ 
by  the  Constitution  of  said  state,  and,  there- g 
fore,  could  not*be  taxed  as  personal  prop-* 
erty;  but  that  under  the  statutes  the 
market  value  of  the  capital  stock  of  said 
corporation  could  be  taken  into  considera- 
tion  by  the  State  Board  of  Equalization  in 
assessing  the  properties  of  said  company, 
and  could  be  properly  considered  as  an  ele- 
ment of  value  in  assessing  said  properties 
and  that  the  evidence  taken  before  the  ref- 
eree as  to  the  amount  of  the  capital  stock 
of  said  company  and  the  market  value 
thereof,  together  with  its  tangible  assets, 
was  sufficient  to  sustain  the  assessment 
made  by  the  State  Board  of  Equalization." 

It  is  clear  that  the  Board  of  Equalizar 
tion  and  the  referee  sustaining  its  action 
proceeded  upon  the  consideration  that  the 
leases  constituted  taxable  property,  and  the 
first  opinion  of  the  court,  confirming 
the  report  of  the  referee,  had  its  basis  in  the 
same  consideration.  That  consideration 
was  regarded  as  untenable  in  the  second 
opinion,  but  the  court  adhered  to  its  for- 
mer conclusion;  that  is,  that  the  report  of 
the  referee  should  be  confirmed.  The  Board 
of  Equalization,  the  referee,  and  the  court 
in  its  first  opinion,  regarded  the  leases  as 
taxable  entities.  In  the  second  opinion  it 
was  held  that  they  could  not  be  so  regarded 
under  the  Constitution  of  the  state,  but  the 
court  gave  them  effective  representation  in 
the  capital  stock  of  the  company,  and  the 
latter  then  was  taken  as  evidence  that  the 
value  of  the  property  of  the  oil  company 
was  $500,000.  Whether  the  Constitution  of 
the  state  permits  this  accommodation  we 
are  not  called  upon  to  say.  We  are  clear 
it  cannot  be  permitted  to  relieve  from  the 
restraints  upon  the  power  of  the  state  to 
tax  property  under  the  protection  of  the 
Federal  government.  That  the  leases  have 
the  immunity  of  such  protection  we  have 
decided. 

In  Choctaw,  O.  &  G.  R.  Co.  r.  Harrison, 
235  U.  S.  292,  59  L.  ed.  234,  35  Sup.  Ct 
Rep.  27,  the  railroad  company  was  the  les- 
see of  certain  coal  mines,  obligating  itself 
to  take  out  annually  specified  amounts  of 
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3  coal  and  to  pay  a  stipulated  royalty.    It 

•  proceeded  actively  •to  develop  the  mines, 
either  directly  or  through  its  agent,  and 
took  therefrom  large  quantities  of  coal  and 
folly  complied  with  the  ohligations  assumed. 
The  state  of  Oklahoma  attempted  to  tax 
the  company  under  the  law  of  the  state  re- 
quiring every  person  engaged  in  the  mining 
or  production  of  coal  to  make  a  report  of 
the  kind  and  amount  produced  and  the  ac- 
tual cash  value  thereof,  and  at  the  same  time 
pay  to  the  state  treasurer  a  gross  revenue 
tax  in  addition  to  the  taxes  levied  upon  an 
ad  valorem  basis  upon  such  mining  proper- 
ty, equal  to  2  per  cent  of  the  gross  receipts 
from  the  total  production.  The  law  was 
held  to  be  invalid  aa  attempting  to  tax  an 
instrumentality  through  which  the  United 
States  waa  performing  its  duty  to  the  In- 
dians. 

The  application  of  the  case  to  that  at  bar 
needs  no  assisting  comment.  A  tax  upon 
the  leases  is  a  tax  upon  the  power  to  make 
them,  could  be  used  to  destroy  the  power  to 
make  them.  If  they  cannot  be  taxed  as  en- 
tities they  cannot  be  taxed  vicariously  by 
taxing  the  stock,  whose  only  value  is  their 
value,  or  by  taking  the  stock  as  an  evidence 
dr  measure  of  their  value,  rather  than  by 
directly  estimating  them  as  the  Board  of 
Equalization  and  the  referee  did.  The  as- 
sessment by  the  Board  was  of  the  leases  as 
objects  of  taxation,  having  no  immunity 
under  Federal  law.  This  was  repeated  by 
the  referee,  and  he  made  it  clear  that  the 
assessment  was  so  constituted.  There  was, 
he  reports,  a  local  assessment  by  the  as- 
sessors of  Osage  and  Washington  coifnties 
of  $52,830.02,  and  that  the  total  value  of 
the  oil  company's  "property  of  every  kind 
located  in  Oklahoma,  over  and  above  the 
amount  locally  assessed,  was  $447,160.98,  on 
February  1,  1911,"  and  he  recommended  a 
judgment  for  the  latter  amount.  And,  we 
repeat,  there  is  no  doubt  of  what  elements 
it  was  composed.  The  gas  business,  he  re- 
ports, was  not  "of  itself  profitable,"  but 
H  was  "valuable  as  an  adjunct  to  the  eompa- 
Sny's  oil  operations."     He  was  explicit  as 

*  to  whattee  stock  of  the  company  represent- 
ed, saying  that  "the  total  value  of  said 
company's  stock,  including  all  its  property, 
tangible  and  intangible,  on  the  first  day  of 
February,  1911,  was  $600,000."  It  is  mani- 
fest, therefore,  when  the  court  took  the 
stock  as  evidence  of  the  value  of  the  prop- 
erty of  the  company  the  court  took  it  as 
evidence  of  the  value  of  the  leases,  and 
thereby  justified  their  assessment  and  taxa- 
tion. This,  for  the  reasons  we  have  stated, 
was  error. 

It  follows  from  these  views  that  the  as- 
sessment against  the  oil  company,  so  far 
as  it  included  the  leases,  whether  as  sepa- 


rate objects  of  taxation  or  as  represented 
or  valued  by  the  stock  of  the  company,  is 
invalid. 

Judgment  reversed  and  case  remanded 
for  further  proceedings  not  inconsistent 
with  this  opinion. 


(240  U.  9.  484) 
HARRIET  A.  BARLOW,  Plff.  in  Err.» 

V. 

NORTHERN   PACIFIO   RAILWAY   COM- 
PANY. 

PUBUO  IiiJfDB  ^a»72  —  Bailboad  Land 
Gbavt  —  When  Gbant  Attachsb— Com- 

PLBTXON  OF  GbADB-^FiUNO  MaP. 

A  definite'  location  of  the  right  of 
way  of  a  railway  company  which  entitles  it 
to  the  benefit  of  the  act  of  March  8,  1876 
(18  Stat,  at  L.  482,  chap.  1B2,  Comp.  Stat. 
1913,  §  4921),  granting  to  railroad*  a 
right  of  way  through  the  public  lands,  ia 
made  by  the  completion  of  the  grading 
ready  for  the  ties  and  rails,  although  a  pro- 
file map  of  the  road  has  not  been  filed  in 
the  appropriate  local  land  office. 

[Bd.  Note.— For  other  cases,  see  PnbUe  Laadi, 
Cent.  Dir.  9  233;    Dec.  Dig.  <d=s>72.] 


[No.  257.] 


Argued  March  8,  1916. 
1916. 


Decided  April  S» 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Dakota  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Foster  Coimty,  in  that  state» 
in  favor  of  plaintiff  in  a  suit  to  quiet  title. 
Affirmed. 

See  same  case  below,  26  N.  D.  159,  143 
N.  W.  903. 

The  facts  are  stated  In  the  opinion. 

Messrs.  8.  E.  BUaworth  and  John  Knauf 
for  plaintiff  in  error. 

Messrs.  Charles  Donnelly,  Charles  W. 
Bunn,  and  Emerson  Hadley  for  defendant 
in  error. 

Mr.  Chief  Justice  \niite  delivered  the 
opinion  of  the  court: 

In  Jamestown  &  N.  R.  Co.  T.  Jones,  177 
U.  S.  125,  44  L.  ed.  698,  20  Sup.  a.  Rep. 
568,   there   came   under   consideration   the 
construction  of  the  act  of  Congress  of  March 
3,  1875,  entitled,  "An  Act  Granting  to  R&il-|, 
roads  the  Right  of  Way  through  the  Public* 
Lands*of  the  United  States,"  chap.  152,  18? 
Stat,  at  L.  482,  Comp.  Stat  1913,  §  4921. 
The   case   involved   a   controver^^   l)etween 
the  railroad  which  was  entitled  to  the  bene- 
fit of  the  act  and  Jones,  a  homestead  entry- 
man  holding  a  patent  of  the  United  States 
in  consequence  of  rights  initiated  after  the 
railroad  had  constructed  its  line,  but  before 
it  had  filed  a  map  of  its  right  of  way  in 
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the  appropriate  local  land  office.  The  rail- 
road claimed  that  its  right  of  way  across 
the  land  covered  by  Jones's  patent  was  para- 
mount, and  Jones  asserted  that  his  right 
under  the  patent  was  dominant.  Giving 
sanction  to  a  previous  course  of  administra- 
tive construction  dealing  with  unsurveyed 
public  land,  it  was  held  that  an  appropria- 
tion of  the  right  of  way  by  a  construction 
of  the  road  under  the  statute  gave  the  rail- 
road the  paramount  right,  and  that  the 
provision  of  the  statute  concerning  the  filing 
of  a  map  and  profile  in  the  local  land  office 
was  intended  not  to  deprive  of  the  power  to 
fix  and  secure  the  right  of  way  by  construc- 
tion in  advance  of  filing  such  map  and  pro- 
file, but  simply  to  afford  the  means  of  se- 
curing the  right  of  way  in  advance  of  con- 
struction. The  two  methods  of  securing  the 
right,  the  one  by  construction  of  the  road, 
and  the  other  in  anticipation  of  construc- 
tion by  filing  a  map,  were  decided  to  in  no 
wise  conflict  the  one  with  the  other,  as  both 
afforded  a  means  of  securing  the  right  which 
the  statute  gave.  The  opinion  pointed  out 
that  although  the  previous  administrative 
rulings  were  concerned  only  with  unsur- 
veyed  lands,  they  were  equally  applicable 
under  the  statute  to  surveyed  lands,  and  it 
was  thus  concluded:  "It  follows  from  these 
views  that  the  grant  to  plaintiff  in  error 
(the  railroad  company)  by  the  act  of  1875 
became  definitely  fixed  by  the  actual  con- 
struction of  its  road,  and  that  the  entry  of 
the  defendant  in  error  (Jones)  was  subject 
thereto." 

In  Minneapolis,  St.  P.  &  8.  Ste.  M.  R. 
Oo.  T.  Doughty,  208  U.  8.  251,  62  L.  ed. 
^474,  28  Sup.  Ot  Rep.  291,  the  controversy 
«was  between  the  railway  company  and  a 
7  settler  holding  a  patent  of  the  United*l3tates 
whose  right  had  been  Initiated  before  the 
construction  of  the  railroad,  but  after  a  pre- 
liminary survey  which  had  been  made  by 
the  railroad  as  a  means  of  ultimately  de- 
termining upon  what  line  it  would  build 
its  road,  the  stakes  of  such  survey  being, 
at  the  time  the  settler  initiated  his  right, 
across  the  land  in  question.  The  claim  of 
the  settler  was  that  a  mere  entry  of  the 
railroad  for  the  purpose  stated  was  not  a 
construction  within  the  meaning  of  the 
Jones  Case,  while  that  of  the  railroad  was 
"that  an  entry  upon  the  land  to  locate  the 
road  is  as  necessary  as  an  entry  on  the  land 
to  build  the  road,  and,  being  there,  the  rail- 
road 'could  not  become  a  trespasser,  either 
as  to  the  government  or  as  to  the  plaintiff.' " 
It  was  decided  that  as  a  mere  preliminary 
step  for  the  purpose  of  determining  where 
the  road  should  be  located  was  not,  in  and 
of  itself,  the  equivalent  of  a  definite  loca- 
tion of  tiie  line  and  a  permanent  appropria- 
tion of  the  right  of  way,  the  ease  was  not 


covered  by  the  rule  of  the  Jones  Case  and 
the  right  of  the  settler  was  paramount. 

Which  of  these  rulings  is  here  controlling 
is  the  single  question  arising  for  decision 
on  this  record,  as  will  be  at  once  seen  by 
the  following  statement  of  the  case: 

The  suit  was  commenced  by  the  railroad 
to  quiet  its  title  to  its  right  of  way  across 
a  quarter  section  of  land  which  had  been 
patented  by  the  United  States  to  the  defend- 
ant. The  latter  not  only  by  answer,  but  by 
counterclaim,  asserted  the  paramount  nature 
of  his  right.  The  court  below,  affirming  the 
action  of  the  trial  court,  held  that  the  rights 
of  the  railroad  were  paramoimt  upon  the 
conclusion  that  the  facts  found  clearly 
brought  the  case  within  the  rule  established 
in  the  Jones  Case.  26  K.  D.  159,  143  N. 
W.  903.  The  facts  as  thus  established  were 
these: 

"  'On  the  said  22d  day  of  July,  a.  d.  1883, 
intending  to  make  entry  of  the  said  land 
herein  described  when  the  same  was  sur-|, 
veyed,  and  to  acquire  title  to  the  same  by$ 
Virtue  of  compliance  with  the  pre-emption* 
laws  of  the  United  States,  said  Frederick 
G.  Barlow  [the  predecessor  in  title  of  the 
plaintiff  in  error]  settled  upon  said  land 
and  took  up  his  residence  thereon.  At  the 
time  of  such  settlement  there  was  not  a 
railroad  track  or  line  of  railroad  in  opera- 
tion across  said  land  at  any  place,  nor  had 
plat  or  profile  of  the  section  of  railroad  ex- 
tending across  said  land  hereinbefore  re- 
ferred to  been  filed  in  the  United  States 
district  land  office  at  Fargo.'  We  find  from 
the  evidence  that  although  Barlow  entered 
upon  the  land  upon  the  22d  day  of  July 
A.  D.  1883,  the  grading  of  the  road  across 
said  land  was  completed  prior  to  May  31, 
1883;  that  is  to  say,  nearly  two  months 
before  his  settlement.  We  also  find  the 
rails  were  laid  upon  the  grade  between  Au- 
gust 10  and  15,  1883,  and  that  trains  were 
operated  on  said  road  and  across  said  land 
soon  after." 

That  under  these  facts  the  court  below 
was  right  in  holding  that  the  oontroversy 
was  foreclosed  by  the  ruling  in  the  Jones 
Case  we  think  is  too  clear  for  anything  but 
statement.  The  contention  that  the  case  is 
controlled  by  the  Doughty,  and  not  the 
Jones  Case,  because  the  road  was  not  com- 
plete and  operating  when  the  entryman  in- 
itiated his  rights,  although  it  was  then 
graded  and  was  virtually  ready  for  the  ties 
and  rails,  if  acceded  to,  would  render  the 
statute  inefficacious,  and  dominate  the  sab- 
stance  of  things  by  the  mere  shadow.  The 
first,  because  as  it  is  impossible  to  conceive 
of  the  completion  of  the  road  by  the  pladiig 
of  ties  and  the  laying  of  rails  without  pre- 
soppoaiiig  the  prior  doing  of  the  work  of 
gradini^  tt  would  foUow  that  the  rceogni- 
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tion  of  the  right  of  an  entryman  to  appro- 
priate adyersely  to  the  railroad  after  the 
grading  had  been  done,  and  before  the  lay- 
ing of  the  ties  and  rails,  would  render  the 
performance  of  the  latter  useless,  and  would 
deprive  the  railroad,  therefore,  of  all  prac- 
QO  tical  power  to  appropriate.  The  second,  be- 
$  cause,  as  pointed  out  in  Stalker  v.  Oregon 

•  Short  Line  R.  Co.  226  U.  S.  142,  66  L.  ed. 
1027,  32  Sup.  Ct.  Rep.  636,  the  decision  in 
the  Jones  Case  rested  not  upon  the  ground 
that  the  work  of  construction  had  reached 
the  absolutely  completed  stage  so  as  to  en- 
able the  road  to  be  operated,  but  on  the 
fact  that  the  work  was  of  such  a  character 
as  to  manifest  that  the  railroad  company 
had  exercised  its  judgment  as  to  where  its 
line  was  to  be  established,  and  had  done 
such  work  of  construction  as  "necessarily 
fixes  the  position  of  the  route  and  consum- 
mates the  purpose  for  which  the  grant  of 
a  right  of  way  is  given."  (p.  160.)  And 
it  is  obvious  that  this  standard,  when  com- 
plied with,  would  serve  not  only  to  demon- 
strate the  fixed  intention  of  the  railroad  to 
appropriate,  but  also  to  give  tangible  and 
indubitable  evidence  to  others  of  the  right 
of  way  appropriated,  thus  preventing  injury 
to  innocent  persons  which  might  result 
from  their  selection  of  land  in  ignorance  of 
the  fact  of  its  prior  appropriation.  The 
distinction  between  the  doctrine  of  the  Jones 
Case  and  that  of  the  Doughty  Case  is  there- 
fore that  which  necessarily  must  obtain  be- 
tween permanent  work  of  construction  of  a 
railroad  on  a  line  definitely  selected  and 
fixed  by  it,  and  mere  tentative  work  of  sur- 
veying, done  by  a  railroad  for  the  purpose 
of  enahling  the  line  which  it  was  proposed 
to  construct  to  be  ultimately  selected.  The 
broad  distinction  between  this  case  and  the 
Doughty  Cassj  both  as  to  the  fundamental 
rights  given  by  the  statute  and  the  protec- 
tion to  innocent  parties,  was  thus  lucidly 
pointed  out  by  the  court  below  in  its  opin- 
ion: 

'There  can  be-  no  doubt,  indeed,  that  the 
route  was  fixed,  both  on  account  of  the 
physical  construction  and  the  difficulty  of  a 
subsequent  removal,  .  .  .  The  entryman 
in  this  case  can  have  no  more  grounds 
for  complaint  than  could  the  entryman 
in  the  case  of  Stalker  v.  Oregon  Short  Line 
R.  Co.  supra.  It  would  be  absurd  to  hold 
that  one  who  enters  upon  land  and  sees  up- 
on it  a  railroad  grade  which  is  only  eighteen 
^days  from  physical  completion,  and,  as  we 
^  have  a  right  to  believe,  but  a  link  in  miles 

*  of*road  stretching  across  the  same  prairie, 
was  not  aware  of  this  prior  railroad  occupa- 
tion." 

We  have  not  stopped  to  consider  an  in- 
timation contained  in  the  argument  that 
the  court  erred  in  its-  finding  of  fact  as  to 


the  state  of  construction  of  the  road  at  the 
time  the  entry  by  Barlow  was  made,  becanie 
without  at  all  questioning  our  power  to  re- 
view the  facts  in  so  far  as  necessary  to  dis- 
pose of  the  Federal  contention,  we  consider 
the  suggestion  wholly  without  merit,  first, 
because  we  would  not  in  any  event  disregard 
the  finding  of  fact  of  the  court  below  ex- 
cept upon  conviction  of  clear  error  commit- 
ted, for  which  the  record  here  affords  no 
ground  whatever;  and  second,  because  as 
the  finding  of  the  court  below  was  also  the 
finding  of  the  trial  court,  the  request  in- 
vites us  to  disregard  the  findings  of  both 
icourts  on  a  matter  of  fact  in  the  absence  of 
any  ground  for  a  conviction  that  error  of 
fact  was  clearly  committed* 
Affirmed. 


Utt  U.  8.  489) 
SEABOARD  AIR  LINE  RAILWAY,  Plff. 
in  Err., 

V. 

8.  W.  KENNEY,  Administrator  of  Beb 
Isaac  Capehart,  alias  Beb  Isaac  Eason. 

Death  ^=»S2  —  Action  undeb  Fbdebal 
Emplotebs'  Liabilitt  Act— Beneficia- 
BXES— Next  of  Kin. 

1.  The  '^next  of  kin,"  for  whose  benefit 
an  action  under  the  Federal  employers'  lii^ 
bility  act  of  April  22,  1908  (36  Stat,  at  L. 
66,  chap.  149),  as  amended  by  the  act  of 
April  6,  1910  (36  Stat,  at  L.  291,  chap. 
143,  Comp.  Stat.  1913,  §  8662),  may  be 
maintained  to  recover  damages  for  the  neg- 
ligent killing  of  their  intestate  by  his  inter- 
state railway  employer,  are  those  who  are 
the  next  of  kin  under  the  local  law. 

[Ed.  Note.~For  other  cases,  see  Death.  Oeat. 
Dig.  S§  47,  48 ;    Dec.  Dig.  «=;>32.] 

Courts  ^=»3G6(22)— Judgicent— Res  Judi- 
cata—Questions  Necessabilt  Involvbd 
— **Next  of  Kin." 

2.  A  ruling  of  a  state  couit  that  the 
"next  of  kin,'*  for  whose  benefit  an  action 
under  the  Federal  employers'  liability  act 
of  April  22,  1908  (35  Stat,  at  L.  65,  chap. 
149),  as  amended  by  the  act  of  April  6, 
1910  (36  Stat,  at  L.  291,  chap.  143,  Comp. 
Stat.  1913,  §  8662),  may  be  maintained  to 
recover  damages  for  the  negligent  killing 
of  an  illegitimate  child  by  his  interstate 
railway  employer,  are,  under  the  local  law, 
the  legitimate  children  of  the  same  mother, 
she  being  dead,  negatives  the  existence  of 
any  right  to  trace  the  parentage  of  the 
illegitimate  child  so  as  to  mak^  the  asserted 
father  the  parent  under  the  Federal  statute. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  9  9e0;    Dec.  Dig.  ®=s»366(22). 

For  other  deflnitlons.  see  Words  and  Phrases, 
First  and  Second  Series,  Next  of  Kin.] 

OouBTs  ^=s>3&&(2}— Ebbob  to  State  Ooubt 
— FoixowiNo  UE0I8ION  Below. 

3.  Without  a  clear  conviction  of  error, 
the  Federal  Supreme  Court  will  not  reverse, 
on  writ  of  error  to  a  state  court,  the  ruling 
of  both  courts  below  that  there  was  evi- 
dence tending  to  show  that  the  "neict  of 
kin,*'  for  whose  benefit  an  action  under  the 
Federal   employers'   liability  aet  of  April 


^s:>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 

Digitized  by  VjOOQ IC 


1916. 


SEABOARD  A.  L.  B.  GO.  t.  K£NN£Y. 


469 


22,  1908  (35  Stat  at  L.  65,  chap.  149), 
aa  amended  by  the  act  of  April  5,  1910  (36 
Stat,  at  L.  291,  chap.  143,  Comp.  Stat.  1913, 
§  8662),  waa  brought  to  recover  damages 
for  the  negligent  kiling  of  their  intestate 
by  his  interstate  railway  employer,  were  so 
dependent  on  the  deceased  as  to  justify  a 
recovery  under  the  Federal  statute. 

[Bd.  NotA.— For  other  cases,  see  Courts,  Gent 
Dfg.  i  109O;  Dec.  Dig.  «s»899(2) ;  Appeal  and 
Brpor.  Cent  Dig.  fi  8886.] 

[No.  269.] 

Ai^gued  March  10,  1916.     Decided  April  3, 
1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  of  Bertie  County,  in  that  state, 
in  favor  of  plaintiff  in  an  action  for  death, 
brought  under  the  Federal  employers'  liabil- 
ity act.    Affirmed. 

See  same  case  below,  167  N.  C.  14,  L.RJL 
— ,  — ,  82  S.  E.  968. 

The  facts  are  stated  in  the  opinion. 
Mr.  Murray  Allen  for  plaintiff  in  error. 
Messrs.  Francis  D.  Winston  and  J.  H. 
H  Matthews  for  defendant  in  error. 

*  *  Mr.   Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  trial  court  on  the  verdict  of  a  jury 
entered  judgment  against  the  plaintiff  in 
error  for  the  sum  of  $800  for  the  negligent 
killing  of  Capehart,  who  was  one  of  its 
employees,  and  this  writ  of  error  is  prose- 
cuted to  reverse  the  action  of  the  court  be- 
low, affirming  such  judgment.  167  N.  C.  14, 
LJI.A.— ,  — ,  82  S.  E.  968.  At  the  time  of 
his  death  Capehart  was  a  minor  and  was 
employed  by  the  defendant  oompany  as  a 
switchman.  The  accident  occurred  in  North 
Carolina  on  an  interstate  freight  train 
moving  from  a  point  in  North  Carolina  to 
one  in  Virginia.  The  suit  to  recover  was 
specifically  based  on  the  employers'  liabil- 
ity act  of  April  22,  1908,  35  Stat,  at  L.  65, 
chap.  149,  as  amended  April  5,  1910,  36 
Stat,  at  L.  291,  chap.  143,  Comp.  Stat.  1913, 
§  8662,  and  as  both  parties  concede  that 

^  that  act  was  applicable,  that  subject  may  be 

$  put  out  of  view. 

*  *  The  deceased  was  a  natural  or  illegitimate 
child,  bom  in  North  Carolina,  and  the  next 
of  kin  for  whose  benefit  the  administrator 
sued,  he  having  been  qualified  at  the  al- 
leged domicil  of  the  deceased  in  North  Caro- 
lina, were  three  minor  children  of  the  de- 
ceased's mother,  the  issue  of  a  marriage  by 
her  contracted  after  his  birth,  she,  the 
mother,  being  dead  at  the  time  of  the  acci- 
dent There  was  no  question  in  the  court 
below  as  to  nonliability  because  of  an  ab- 
sence of  negligence,  since,  as  pointed  out  by 
the  court,  the  sole  contention  pressed  upon 
it  for  reversal  was  that  the  damages  for  the 


death  had  been  awarded  to  persons  who  were 
not  entitled  to  the  recovery  as  next  of  kin 
under  the  act  of  Congress,  even  although 
they  were  the  next  of  kin  by  the  law  of  the 
state.    Thus  the  court  said:    "The  sole  con- 
tention of  the  defendant  requiring  our  con- 
sideration is  that  the  expression  'next  of 
kin,'  as  used  in  §  1  of  this  act  [the  act  of 
Congress],  is  to  be  construed  by  the  conmion 
law,   disregarding   the    state    law   defining 
those  words."    After  then  quoting  from  the 
state  statute  on  the  subject,  the  court  fur- 
ther said:     "It  is  very  clear  that  in  North 
Carolina  the  two  half  brothers  and  the  sister 
of  the  intestate  are  his  next  of  kin.  It  seems 
to  us  immaterial  whether  it  were  formerly 
otherwise  in  this  state,  either  by  statute  or 
the  common  law  before  any  statute.     The 
question  is,  Who  was  the  'next  of  kin'  at 
the  time  of  such  death  in  the  state  where 
the  wrongful  death  occurred?"    Proceeding 
to  examine  and  decide  this  question,  it  was 
held  that  next  of  kin  for  the  purpose  of  the 
recovery  under  the  act  of  Congress  were  the 
next  of  kin  as  established  by  the  law  of  the 
state  where  the  right  to  recover  obtained. 
And   it  is  the  correctness  of  this   ruling 
which  we  are  alone  called  upon  to  consider, 
since,  despite  the  great  number  of  assign- 
ments of  error  which  are  made,  they  all 
in  last  analysis  depend  upon  that  question. 
We  need  not  stop  to  review  the  assignments 
to  demonstrate  this  fact,  since  in  argument^ 
they  are  all  stated  as  embracing  the  solu-f 
tion  of  three*inquiries,  which,  as  we  shall* 
see  when  we  consider  them,  will  be  virtually 
disposed  of  by  deciding  the  single  question 
concerning  the  correctness  of  the  ruling  of 
the  court  below  as  to  the  next  of  kin  under 
the  statute.    The  three  questions  thus  stated 
are  in  substance  as  follows:    First,  whether 
the  minor  children,  who,  under  the  law  of 
North  Carolina,  were  the  next  of  kin  of 
their  natural  or   illegitimate   brother,   be- 
cause of  their  common  motherhood,  were  the 
the  next  of  kin  under  the  act  of  Congress? 
Second,  if,  in  the  absence  of  a  parent,  they 
were  so,  would  the  proof  of  the  existence  of 
an   asserted  father  of  the  deceased   make 
such  person  his  parent  within  the  act  of 
Congress,  excluding  the  right  of  the  next  of 
kin  to  recover  the  damages?    Third,  if  the 
minor  brothers  and  sister  were  next  of  kin 
under  the  act  of  Congress,  had  they  such 
dependency  on  the  deceased  as  gave  them 
any  right  to  recover  under  the  act? 
We  consider  the  questions  separately. 
1.  There  can  be  now  no  question  that  the 
act  of  Congress  in  so  far  as  it  deals  with 
the  subjects  to  which  it  relates  is  paramount 
and  exclusive.     It  is  therefore  not  dispu- 
table that  recovery  under  the  act  can  be 
had  alone  in  the  mode  and  by  and  for  the 
persona  or  class  of  persons  in  whose  favor 
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the  law  creates  and  bestows  a  right  of  ac- 
tiozL  Second  Employers'  Liability  Cases 
(Mondou  ▼.  New  York  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875; 
Michigan  C.  R.  Co.  v.  Vreeland,  227  U.  S. 
69,  67  L.  ed.  417,  33  Sup.  Ct.  Rep.  192, 
Ann.  Cas.  1914C,  176;  Taylor  t.  Taylor, 
232  U.  S.  363,  58  L.  ed.  638,  34  Sup.  Ct. 
Rep.  350,  6  N.  C.  C.  A.  436;  Seaboard  Air 
Line  R.  Co.  v.  Horton,  233  U.  S.  492,  601, 
68  L.  ed.  1062,  1068,  L.RA.1915C,  1,  34 
Sup.  Ct.  Rep.  635,  Ann.  Cas.  1915B,  475, 
8  N.  C.  C.  A.  834.  But  this  is  irrelevant, 
since  the  controversy  concerns  only  the 
meaning  of  the  act,  which  it  is  conceded, 
when  rightly  interpreted,  is  entitled  to  ex- 
clusive operation. 

Plainly  the  statute  contains  no  defini- 
tion of  who  are  to  constitute  the  next  of 
kin  to  whom  a  right  of  recovery  is  granted. 
But,  as  speaking  generally  under  our  dual 
system  of  government,  who  are  next  of  kin 
is  determined  by  the  legislation  of  the  vari 
ous  states  to  whose  authority  that  subject 
H  is  normally  committed,  it  would  seem  to  be 
^  clear  that  the  absence  of  a  definition  in  the 
*  act  of  Congress  ^plainly  indicates  the  pur- 
pose of  Congress  to  leave  the  determination 
of  that  question  to  the  state  law.  But,  it 
is  urged,  as  next  of  kin  was  a  term  well 
known  at  common  law,  it  is  to  be  presumed 
that  the  words  were  used  as  having  their 
common-law  significance,  and  therefore  as 
excluding  all  persons  not  included  in  the 
term  under  the  common  law;  meaning,  of 
course,  the  law  of  England  as  it  existed  at 
the  time  of  the  separation  from  the  mother 
country.  Leaving  aside  the  misapplication 
of  the  rule  of  construction  relied  upon,  it 
is  obvious  that  the  contention  amounts  to 
saying  that  Congress,  by  the  mere  state- 
ment of  a  class,  that  is,  next  of  kin,  with- 
out defining  whom  the  class  embraces,  must 
be  assumed  to  have  overthrown  the  local 
law  of  the  states,  and  substituted  another 
law  for  it;  when  conceding  that  there  was 
power  in  Congress  to  do  so,  it  is  clear  that 
no  such  extreme  result  could  possibly  be 
attributed  to  the  act  of  Congress  without 
express  and  unambiguous  provisions  render- 
ing such  conclusion  necessary.  The  truth 
of  this  view  will  be  made  at  once  additional- 
ly apparent  by  considering  the  far-reaching 
consequence  of  the  proposition,  since,  if  it 
be  well  founded,  it  would  apply  equally  to 
the  other  requirements  of  the  statute, — ^to 
the  provisions  as  to  the  surviving  widow, 
the  husband  and  children,  and  to  parents, 
thus,  for  the  purposes  of  the  enforcement 
of  the  act,  overthrowing  the  legislation  of 
the  states  on  subjects  of  the  most  intimate 
domestic  character,  and  substituting  for  it 
the  common  law  as  stereotyped  at  the  time 


of  the  separation.  Tlie  argimient  that  such 
result  must  have  been  intended,  since  it  is 
to  be  assumed  that  Congress  contemplated 
uniformity,  that  is,  that  the  next  of  kin 
entitled  to  take  under  the  statute  should  be 
uniformly  applied  in  all  the  states,  after  all 
comes  to  saying  that  it  must  be  assumed 
that  Congress  intended  to  create  a  uniform- 
ity on  one  subject  by  producing  discord  and 
want  of  uniformity  as  to  many  others.  ^ 

But  we  need  go  no  further,  since  the  want  § 
of  merit  in  the* contention  is  fully  demon-* 
strated  by  authority.  In  Hutchinson  In- 
vest. Co.  V.  Caldwell,  152  U.  S.  65,  38  L. 
ed.  356,  14  Sup.  Ct.  Rep.  504,  the  matter 
under  consideration  was  §  2269,  Revised 
Statutes,  giving  to  the  heirs  of  a  deceased 
pre-emptor  who  had  died  before  completing 
his  entry  the  right  to  perfect  the  same,  the 
statute  providing:  "But  the  entry  in  such 
cases  shall  be  made  in  favor  of  the  heirs  of 
the  deceased  pre-emptor,  and  a  patent  there- 
on shall  cause  the  title  to  inure  to  such 
heirs,  as  if  their  names  had  been  specially 
mentioned."  The  controversy  was  whether 
the  word  "heirs"  under  the  statute  should 
be  taken  in  its  common-law  meaning,  and 
therefore  not  to  give  a  right  to  complete 
the  entry  to  illegitimate  children  who  had 
been  recognized  by  their  father,  the  pre- 
emptor,  and  who  were  his  heirs  under  the 
"law  of  the  state  of  Kansas,  where  the  land 
was  stipulated  and  where  the  deceased  pre- 
emptor  was  domiciled.  The  court  said: 
"We  are  unable  to  concur  with  counsel  for 
plaintiffs  in  error  that  the  intention  should 
be  ascribed  to  Congress  of  limiting  the 
words  'heirs  of  the  deceased  pre-emptor'  as 
used  in  the  section  to  persons  who  would 
be  heirs  at  common  law  (children  not  bom 
in  lawful  matrimony  being,  therefore,  ex- 
cluded), rather  than  those  who  might  be 
such  according  to  the  lew  rei  sitae,  by  which, 
generally  speaking,  the  question  of  the  de- 
scent and  heirship  of  real  estate  is  exclusive- 
ly governed.  If  such  had  been  the  inten- 
tion, it  seems  clear  that  a  definition  of  the 
word  'heirs'  would  have  been  given,  so  as  to 
withdraw  patents  issued  under  this  section 
from  the  operation  of  the  settled  rule  upon 
the  subject.  .  .  .  But  it  is  contended  that 
the  word  'heirs'  was  used  in  its  common-law 
sense,  and  it  is  true  that  technical  legal 
terms  are  usually  taken,  in  the  absence  of 
a  countervailing  intent,  in  their  established 
common-law  signification;  but  that  consid- 
eration has  no  controlling  weight  in  the 
construction  of  this  statute.  Undoubtedly 
the  word  'heirs'  was  used  as  meaning,  as 
at  common  law,  those  capable  of  inheriting,^ 
but  it  does  not  follow  that  the  question  as^ 
*to  who  possessed  that  capability  was  there-* 
by  designed  to  be  determined  otherwise  >thaii 
by  the  law  of  the  state  which  was  both  the 
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situs  of  the  land  and  the  domicil  of  the 
orwner."  pp.  68,  69.  And  there  is  no 
ground  for  taking  this  case  out  of  the  rule 
thus  announced  upon  the  theory  that  the 
controversy  involved  the  title  to  real  estate, 
contracts  concerning  which  are  governed  by 
the  law  of  the  situs,  since  we  are  dealing 
here  with  the  subject  of  next  of  kin,  which, 
so  far  as  legislative  power  is  concerned,  un- 
der our  constitutional  system  of  govern- 
ment, is  inherently  local  and  to  be  deter- 
mined by  the  rules  of  the  local  law.  And 
this  is  well  illustrated  by  Blagge  v.  Blach, 
162  U.  S.  439,  40  L.  ed.  1032,  16  Sup.  Ct. 
Rep.  853,  which  involved  a  controversy  as 
to  the  distribution  of  French  spoliation 
-claims  awarded  under  an  act  of  Congress 
providing  "that  in  all  cases  where  the  origi- 
nal sufferers  were  adjudicated  bankrupts 
the  awards  shall  be  made  on  behalf  of  the 
next  of  kin  instead  of  to  assignees  in  bank- 
ruptcy. ..."  [26  Stat,  at  L.  908, 
•chap.  640.]  Without  going  into  detail  con- 
•cerning  the  controversy  in  that  case  it  suf- 
fices to  say  that  if  the  next  of  kin  entitled 
to  take  under  the  aet  of  Congress  had  been 
ascertained  under  the  rule  of  the  common 
law,  there  would  have  been  one  result,  and 
if  determined  by  the  law  of  the  state  con- 
trolling distributions,  another  and  different 
result  followed.  Coming  to  determine  the 
«ignificanoe  of  the  words  "next  of  kin"  from 
the  act  itself  and  its  context,  the  court  said : 
"And  we  are  of  opinion  that  Congress,  in 
order  to  reach  the  next  of  kin  of  the  origi- 
nal sufferers,  capable  of  taking  at  the  time 
of  distribution,  on  principles  universally  ac- 
cepted as  most  just  and  equitable,  intended 
next  of  kin  according  to  the  statutes  of  dis- 
tribution of  the  respective  states  of  the  dom- 
icil of  the  original  sufferers." 

2  and  3.  The  suggestion  rather  than  con- 
tention that  if  the  state  law  be  held  appli- 
cable to  determine  next  of  kin,  the  right 
H  should  have  been  recognized  to  seek  to  trace 
^  the  paternity  of  the  illegitimate  child,  so 
*  as  to  make  the^asserted  father  the  parent 
under  the  statute,  might  well  be  disposed 
of  by  saying  that  no  such  contention  seems 
to  have  been  urged  in  either  of  the  courts 
below.  But,  aside  from  this,  the  entire  want 
of  merit  of  the  proposition  is  at  once  demon- 
strable from  a  twofold  point  of  view:  (a) 
Because  it  was  necessarily  foreclosed  by 
the  ruling  of  the  court  below  as  to  the  state 
law  concerning  the  next  of  kin  and  the  right 
of  the  brothers  and  sister  of  the  illegitimate 
ehild  to  inherit  from  him  solely  because  of 
a  common  motherhood, — a  ruling  which  ex- 
cluded by  necessary  implication  the  right 
now  contended  for.  (b)  Because  as  no  pro- 
vision, either  of  the  state  law  or  of  the 
eonmion  law,  supporting  the  asserted  right, 
is  referred  to,  the  suggestion  may  be  taken 


as  simply  a  typical  illustration  of  the  ieon- 
fusion  of  thought  involved  in  the  main 
proposition  relied  upon  which  we  have  pre- 
viously adversely  disposed  of. 

In  so  far  as  it  is  suggested  that  there 
was  no  proof  tending  to  show  a  dependent 
relation  between  the  next  of  kin  who  were 
recognized  and  the  deceased,  so  as  to  justi- 
fy recovery  under  the  statute,  it  suffices  to 
say  that  it  was  expressly  foreclosed  by  the 
finding  of  the  jury,  sanctioned  by  the  trial 
court,  and  was  not  questioned  in  the  court 
below,  and  at  all  events  involves  but  a  con- 
troversy as  to  the  tendencies  of  all  the 
proof,  foreclosed  by  the  action  of  both 
courts,  which  we  would  not  reverse  without 
a  clear  conviction  of  error,  which,  after  an 
examination  of  the  record  on  the  subject, 
we  do  not  entertain.  Great  Northern  R. 
Co.  V.  Knapp,  240  U.  S.  464,  60  L.  Ed.  — , 
36  Sup.  Ct  Rep.  8d9. 

Affirmed* 


(240  U.  8.  498) 
FARMERS'  ft  MECHANICS'  NATIONAL 
BANK  OF  PHILADELPHIA 

V. 

RIDGE  AVENUE  BANK  ei  aL 
Bankbuptot  ^=s»351  —  DiSTBiBxrrioir  — 

PbIOSITIE»— PABTNSB8HIP    AND    InDIYIO- 

UAL   ObEDITOBS. 

The  lack  of  any  partnership  assets 
and  of  any  solvent  partner  does  not  disen- 
title a  creditor  of  an  individual  partner  in 
a  bankrupt  firm  to  be  paid  out  of  that  part- 
ner's individual  estate  to  the  exclusion,  if 
necessary,  of  the  creditors  of  the  partner- 
ship estate,  upon  the  theory  that  such  con- 
ditions create  an  exception  to  the  general 
rule  for  the  distribution  of  partnership 
and  individual  estates  in  bankruptcy,  ex- 
pressed in  the  bankrupt  act  of  July  1,  1898 
(30  Stat,  at  L.  648,  chap.  641,  Comp.  Stat. 
1913,  §  9589),  §  6,  vitf.,  that  partnership 
creditors  shall,  in  the  first  instance,  be 
satisfied  from  the  net  proceeds  of  the  part- 
nerriiip  estate,  and  creditors  of  an  incnvid- 
ual  partner  from  the  net  proceeds  of  that 
partner's  individual  estate,  since  such  an  ex- 
ception is  not  compatible  with  the  other 
provisions  of  that  section  which  empower 
courts  of  bankruptcv  to  adjudge  a  partner- 
ship a  bankrupt,  and  to  administer  the  part- 
nership estate  so  far  as  possible  as  any 
other  estate,  and  authorize  them  to  permit 
the  proof  of  the  claim  of  the  partnership 
estate  against  the  individual  estates,  and 
vice  veran,  and  to  marshal  the  assets  of  the 
partnership  estate  and  individual  estates  so 
as  to  prevent  preferences  and  secure  the 
equitable  distribution  of  the  property  of  the 
several  estates. 

[Bd.  Note.— For  other  cases,  see  Bankruptey, 
Cent  Dis.  H  66S.  664;    Deo.  Dig.  «s>S51.] 

[No.  291,] 


«s»For  other  cases  see  same  topic  4  KBT-NUMBBR  In  all  Kej-Numbored  Dlsests  ft  IndezM 
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Argued  Mftrdi  16»  1916.    Decided  AprU  3, 
1016. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit,  presenting  the  question  as  to 
the  right  of  a  creditor  of  an  individual  part- 
ner in  a  bankrupt  firm  to  be  paid  out  of 
that  partner's  individual  estate  to  the  ex- 
clusion, if  necessary,  of  the  creditors  of  the 
partnership  estate.  Answered  in  the  af- 
firmative. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Frank  Staley  and  Lewis,  Adler  & 
Laws,  for  the  Farmers'  &  Mechanics'  Na- 
tional Bank. 

Mr.  Frank  R.  Savidge  for  the  Ridge  Ave- 
g  nue  Bank  et  aL 

•  *Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  essential  facts  stated  in  the  certifi- 
cate of  the  court  below  are  these:  The  firm 
of  William  Gray  &  Sons  and  its  three  part- 
ners, William  J.  Gray,  Peter  Gray,  and 
Alexander  J.  Gray,  were  adjudged  bank- 
rupts. The  same  person  was  appointed 
trustee  of  the  four  estates.  It  resulted  from 
charging  separately  against  each  estate  the 
mere  necessary  and  unquestioned  expenses 
of  administration  that  there  was  nothing 
whatever  in  the  estate  either  of  the  partner- 
ship, of  that  of  William  J.  Gray  or  of  Peter 
Qray, — indeed  in  the  latter  there  was  noth- 
ing to  defray  the  expenses  of  administra- 
tion. As  to  the  estate  of  Alexander  J.  Gray, 
after  charging  the  expenses  of  administra- 
tion there  remained  $1,597.26.  Creditors 
of  the  firm  proved  their  debts  against  it, 
the  Ridge  Avenue  Bank  of  Philadelphia  be- 
ing among  the  number,  while  only  one  cred- 
itor, the  Farmers'  &  Mechanics'  National 
Bank  of  Philadelphia,  proved  a  debt  against 
the  individual  estate  of  Ale.rander  J.  Gray, 
that  debt  exceeding  the  total  sum  of  the 
e,  estate.  No  creditor  proved  against  the  in- 
g  dividual  estate  of  William  J.  Gray  or  that 

•  of  Peter *Oray.  Under  these  conditions  the 
dispute  which  arose  was  whether  the  estate 
of  Alexander  J.  Gray  was  to  go  wholly  to 
the  Farmers'  &  Mechanics'  National  Bank, 
the  individual  creditor,  or  was  to  be  pro- 
portionately applied  to  the  individual  and 
firm  creditors  because  of  the  absence  of  any 
firm  estate  for  distribution.  The  district 
court  directed  the  fund  to  be  distributed 
between  the  Farmers'  A.  Mechanics'  Nation- 
al Bank,  the  creditor  of  the  individual  es- 
tate, and  the  creditors  of  the  firm,  and  the 
question  of  law  which  the  court  below  pro- 
pounds to  enable  it  to  review  this  action  of 
the  district  court,  is  as  follows: 

"When  a  partnership  as  such  is  insolvent, 
and  when  each  individual  member  is  also 
insolvent^  and  when  the  only  fund  for  dis- 


tribution is  produced  by  the  individual  es- 
tate of  one  member,  axe  the  individual  cred- 
itors of  such  member  entitled  to  priority 
in  the  distribution  of  the  fundT" 

The  solution  of  this  question  primarily 
depends  upon  an  interpretation  of  subsec- 
tion f  of  §  6  of  the  bankruptcy  act  of  1898, 
and  secondarily  upon  a  consideration  of  all 
the  pertinent  subsections  of  the  section; 
indeed,  of  all  the  relevant  provisions  of  the 
context  of  the  act.  Subsection  f  is  as  fol- 
lows : 

"f"  The  net  proceeds  of  the  partnership 
property  shall  be  appropriated  to  the  pay- 
ment of  the  partnership  debts,  and  the  net 
proceeds  of  the  individual  estate  of  each 
partner  to  the  payment  of  his  individual 
debts.  Should  any  surplus  remain  of  the 
property  of  any  partner  after  paying  his 
individual  debts,  such  surplus  shall  be  add- 
ed to  the  partnership  assets  and  be  ap- 
plied to  the  payment  of  the  partnership 
debts.  Should  any  surplus  of  the  partner- 
ship property  remain  after  paying  the  part- 
nership debts,  such  surplus  shall  be  added 
to  the  assets  of  the  individual  partners  in 
the  proportion  of  their  respective  interests 
in  the  partnership."  [30  SUt.  at  L.  548, 09 
chap.  541,  Comp.  Stat.  1913,  §  9589.]  g 
*  Let  us  first  sift  the  respective  contentions* 
so  as  to  reach  the  ultimate  proposition  re- 
quired to  be  decided.  In  the  first  place,  in 
favor  of  the  right  of  the  creditor  of  the  in- 
dividual partner  to  be  paid,  under  the  facts 
stated,  out  of  the  individual  estate,  to  the 
entire  exclusion,  if  necessary,  of  the  credi- 
tors of  the  partnership  estate,  it  is  urged 
that  such  result  is  so  unambiguously  com- 
manded by  the  rule  of  distribution  estab- 
lished by  the  text  of  subsection  f  that  there 
is  no  room  for  construction,  but  the  simple 
duty  arises  to  enforce  the  text,  as  to  do 
otherwise  would  amount  to  judicial  legis- 
lation. It  is  undoubted  that  this  proposi- 
tion is  supported  by  largely  the  greater 
weight  of  opinion  of  the  courts  of  the  Unit- 
ed States  in  enforcing  subsection  f.  Re 
Wilcox,  94  Fed.  84  (1890);  Re  Mills,  96 
Fed.  260  (1809) ;  Re  Daniels,  110  Fed.  745 
(1901);  Re  Janes,  67  C.  C.  A.  216,  133 
Fed.  912  (1904),  reversing  128  Fed.  527; 
Re  Henderson,  142  Fed.  588  (1906);  Eu- 
clid Nat.  Bank  v.  Union  Trust  &  D.  (Do.  79 
C.  C.  A.  485,  149  Fed.  975  (1906),  affirm- 
ing Re  Henderson,  supra;  Mills  v.  Fisher, 
16  L.R.A.(N.S.)  656,  87  C.  C.  A.  77,  159 
Fed.  897  (1908);  Re  Hull,  224  Fed.  706 
(1915). 

On  the  other  hand,  to  refute  the  proposi- 
tion and  to  avoid  the  effect  of  the  authori- 
ties sustaining  it  just  referred  to  three  oc»- 
tentions  are  relied  upon,  (a)  It  is  said 
the  absence  of  ambiguity  in  the  general  rule 
as  stated  in  subsection  f  Is  eonoeded  and  the 
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aoundness  of  the  Authorities  cited  recog- 
nizing that  fact  is  not  disputed,  but  these 
concessions,  it  is  declared,  are  negligible, 
since  the  fact  that  there  were  no  partner- 
ship assets  and  no  solvent  partner  causes 
this  case  to  be  an  exception  to  the  rule  ex- 
pressed in  subsection  f,  hence  not  goTcmed 
by  it,  and  therefore  makes  it  clear  that  the 
authorities  cited  are  inapposite  because  they 
mistakenly  applied  the  general  rule  to  an 
^  exceptional  case  which  that  rule  did  not 
g  govern,      (b)    That  this   is   demonstrated 

*  first  by  the  fact  that  the  general  rule* was 
as  unambiguously  expressed  in  the  previ- 
ous bankruptcy  acts  (§  14  of  the  act  of 
1841  [6  Stat,  at  L.  448,  chap.  9]  and  §  36 
of  the  act  of  1867  [14  Stat,  at  L.  534,  chap. 
176]),  and  yet,  under  those  acts,  the  excep- 
tion stated,  which  unquestionably  governed 
in  bankruptcy  in  England,  where  the  gener- 
al rule  was  the  same,  was  also  held  to  be 
controlling  by  judicial  decisions  in  this 
country.  This  being  true,  the  argument 
insists  the  inference  is  that  Congress,  in 
adopting  the  act  1898  without  any  expres- 
sion excluding  the  continued  operation  of 
the  exception  which  prevailed  under  the  pre- 
vious acts,  must  be  considered  as  having 
impliedly  recognized  the  continued  force  of 
that  exception;  that  is,  must  be  held  to 
have  substantially  made  that  exception  a 
part  of  the  rule  established  under  the  act 
of  1898.  And  this  view,  it  is  insisted,  is 
expressly  sustained  by  the  following  decid- 
ed cases  under  tbe  act  of  1898 :  Re  Green, 
116  Fed.  118  (1902);  Re  Conrader,  118 
Fed.  676  (1902);  Conrader  v.  Cohen,  58 
C.  C.  A.  249,  121  Fed.  801  (1903),  affirming 
Re  Conrader,  supra;  Re  Janes,  128  Fed. 
527  (1904),  reversed  in  67  C.  C.  A.  216, 
133  Fed.  912;  and  by  the  present  case.  Re 
Gray,  208  Fed.  959  (1913),  and  is  in  rea- 
son supported  by  the  adjudged  cases  whidi 
upheld  the  asserted  exception  under  the 
prior  acts. 

(c)  That  even  if  this  be  held  to  be  not 
the  case,  as  there  is  nothing  in  the  act  of 
1898  repudiating  the  application  and  exist- 
ence of  the  exception  which  prevailed  un- 
der the  previous  acts,  therefore,  as  a  ques- 
tion of  original  investigation,  that  excep- 
tion should  be  held  to  be  equally  applicable 
and  controlling  under  the  act  now  in  force 
as  it  was  under  the  previous  bankruptcy 
acts,  since  the  general  rule  was  as  clearly 
stated  in  those  acts  as  it  is  in  this. 

A  twofold  reply  is  made  to  these  conten- 
tions;    First,  although  admitting  thai  the 
alleged  exception  prevailed  in  England,  it 
is  denied  that  it  was  authoritatively  rec- 
loognized  in  this  country  under  the  previous 
S  ftctSy  and  second,  by  insisting  that  even  if 

*  it  waa,  it  is  not  applicable  underHhe  act  of 
1898  because  the  terms  of  that  act  make 


manifest  that  it  was  drawn  for  the  purpose 
of  preventing  the  method  of  distribution 
provided  in  subsection  f  from  being  subject 
to  the  exception  relied  upon. 

As  we  are  of  opinion  that  it  is  to  be  con- 
ceded that  if,  under  the  prior  acts,  it  was 
settled  authoritatively  and  conclusively  that 
the  exception  relied  upon  obtained  and  was 
fully  recognized  in  practice,  it  would  follow 
that  the  enactment  of  the  ssune  general 
rule  without  anything  indicating  a  depart- 
ure from  the  exception  would  justify  the 
conclusion  that  it  was  the  legislative  in- 
tent to  continue  the  exception,  it  results 
that,  in  order  to  answer  the  question  pro- 
poimdedt  the  whole  case  comes  to  two  in- 
quiries: Was  there  such  an  authoritative 
exception  to  the  general  rule  under  the  pri- 
or laws,  and,  if  not,  was  the  continued  ex- 
istence of  such  exception  compatible  with 
the  rule  of  distribution  established  by  sub- 
section f  of  the  present  act  as  considered 
in  the  light  of  the  context  of  §  5  of  which 
it  forms  a  part,  and  of  the  scope  and  opera- 
tion of  the  act  of  1898? 

1.  Undoubtedly  in  England,  with  the  de- 
velopment of  the  general  rule  for  the  dis- 
tribution of  partnership  and  individual 
estates  in  bankruptcy  as  now  formulated  in 
subsection  f  of  the  present  bankruptcy  act^ 
there  also  was  evolved  in  practice  the  so- 
called  exception  here  relied  upon  which 
was  applicahle  in  cases  where  there  was  no 
partnership  estate  to  distribute  and  no 
solvent  partner.  We  content  ourselves  with 
this  statement,  and  do  not  refer  to  the  ad- 
judged cases  in  England  establishing  the 
rule,  and  those  from  which  the  alleged  ex- 
ception came  to  be  evolved,  since  they  were 
quite  fully  referred  to  in  Murrill  v.  Neill,  8 
How.  414,  12  L.  ed.  1135,  and  will  all  be 
found  stated  in  the  fullest  degree  in  the 
opinion  of  Lowell,  Judge,  in  Re  Wilcox,  94 
Fed.  84.  It  is  also  true  that  thia  asserted 
exception  came  to  be  recognized  and  applied® 
in  adjudged  cases  in  this  country  under  theio 
prior  bankruptcy  acts.  *  The  eases  on  this* 
subject  again  are  not  referred  to  be- 
cause they  will  also  be  found  stated 
in  the  opinion  in  the  Wilcox  Case.  But, 
while  this  is  true,  we  think  there  is 
no  ground  for  saying  that  the  asserted 
exception  had  become  so  authoritative- 
ly established  prior  to  the  adopticm  of 
the  present  law  as  to  cause  it  to  be  in  effect 
a  part  of  the  rule,  since  on  the  contrary, 
as  will  be  seen  by  the  references  already 
made,  its  applicability  was  constantly  dis- 
puted and  its  enforcement  challenged. 
Nothing  more  is  required  to  demonstrate 
this  statement  than  a  recurrence  to  Mur- 
rill T.  Neill,  supra,  since  in  the  opinion  in 
that  case,  after  considering  the  general  rule 
of  distribution  as  now  stated  in  iiobaection 
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i,  and  tlie  «n<^  eKoeption  here  under  re> 
Tiew,  it  was  said:  "It  may  be  proper  in 
this  plaoe  to  mention  the  two  departures 
permitted  by  the  oourt  of  chancery  in  Eng- 
land from  the  general  rule  pursued  by  that 
court,  which  departures  were  adverted  to 
in  a  previous  part  of  this  opinion/'  After 
then  stating  the  first  exception,  the  one  now 
in  question  was  referred  to  as  follows: 
'The  second  is  that  in  which  there  are  no 
joint  effects  at  all.  In  this  last  instance  it 
is  said  that  the  joint  creditors  may  come  in 
for  dividends  pori  paa^u  on  the  separate 
effects;  though  if  there  be  joint  effects, 
though  of  the  smallest  possible  amount,  this 
privilege  would  not  be  allowed.  These  ex- 
ceptions it  seems  difficult  to  reconcile  with 
4he  reason  or  equity  on  which  the  general 
rule  is  founded;  they  are  but  exceptions, 
however,  and  cannot  impair  that  rule. 
They  do  not,  for  aught  we  have  seen,  appear 
to  have  been  recognized  by  the  courts  of  this 
country.**    p.  427. 

2.  Although  the  alleged  exception  was 
therefore  clearly  not  so  authoritatively  es- 
tablished as  to  cause  it  to  become  a  part 
of  the  rule  1^  the  enactment  of  the  banlc- 
rupt^  sjct  of  1898,  it  yet  remains  to  con- 
sider whether  its  existence  is  compatible 
with  that  act;  that  is,  whether  to  permit 
it  would  be  in  accord  with  the  rights  which 
o  the  act  gave  and  the  duty  which  it  imposed 
•  to  enforce  them.  In  the  first*place  it  is  to 
be  observed  that  the  act  of  1898  in  the 
opening  subsections  of  §  6  confers  the  power 
on  courts  of  bankrupt<7  to  adjudge  a  part- 
nership a  bankrupt  and  to  administer  the 
partnership  estate  so  far  as 'possible  as  any 
other  estate, — ^an  authority  not  conferred  by 
the  previous  bankruptcy  acts.  In  the  sec- 
ond place,  subsection  f,  establishing  the  rule 
of  distribution,  is  immediately  followed  by 
subsection  g,  which  provides  as  follows: 

'"The  court  may  permit  the  proof  of  the 
claim  of  the  partnership  estate  against  the 
individual  estates,  and  vioe  vena,  and  may 
marshal  the  assets  of  the  partnership  estate 
and  individual  estates  so  as  to  prevent  pref- 
erences and  secure  the  equitable  distribu- 
tion of  the  property  of  the  several  estates.** 

The  legislative  mind  must  therefore  have 
been  immediately  and  directly  concerned 
with  the  enforcement  of  the  rule  of  distri- 
bution expressed  in  subsection  f,  since  that 
subject  was  thus  immediately  considered 
and  provided  for.  And  the  significance  of 
this  provision  and  its  effect  upon  the  con- 
tinued existence  of  the  supposed  authority 
to  depart  from  the  rule  expressly  provided 
for  by  permitting  the  alleged  exception  now 
relied  upon  will  become  quite  clear  by  the 
briefest  possible  outline  of  some  of  the  prin- 
cipal considerations  involved  in  the  origin 
and  development  of  that  assumed  exoeption. 


As  pointed  oat  in  the  opinion  in  Murrill 
V.  NeUl,  supra,  and  as  fully  shown  by  the 
review  of  the  English  cases  so  carefully 
stated  in  Be  Wilcox,  supra,  to  which  we 
again  refer,  that  origin  and  development 
was  this:  It  came  to  pass  in  England  at 
an  ancient  date  that  with  the  establishment 
of  the  rule  of  distribution  substantially  aa 
formulated  in  subsection  f,  it  was  recog- 
nized that  a  creditor  of  the  joint  or  partner* 
ship  estate  would  be  permitted,  if  no  ob- 
jection was  made,  to  prove  his  claim  in  a 
bankruptcy  proceeding  against  an  individu-gQ 
al  partner.  This  resulted  from  the  factg; 
that  the  power  of  the  court  over  the*sepa-* 
rate  or  individual  estate  extended  not  only 
to  the  individual  assets,  but  to  the  share  of 
the  individual  bankrupt  in  the  partnership 
assets,  the  court  having  power  upon  appli- 
cation, by  ordering  separate  accounts  to  be 
kept,  to  protect  the  rights  of  all  and  secure 
a  distribution  conformably  to  the  settled 
rule.  While  there  is  obscurity  and  conse- 
quent contrariety  of  opinion  as  to  the  rea- 
son upon  which  it  was  placed,  it  no  doubt 
came  to  pass  in  a  further  state  of  evolution 
that  both  joint  and  separate  creditors  were 
allowed  to  prove  their  claims  in  bankrupt^ 
against  the  separate  estate,  the  practice  (tf 
protecting  the  rights  of  each  by  an  order 
requiring  separate  accounts  disappearing- 
and  the  creditors  being  relegated  for  the  ac- 
complishment of  that  result  to  a  bill  i» 
equity  to  enforce  and  secure  the  distribu- 
tion as  provided  in  the  rule.  It  is  further 
certain  that  aa  in  every  ease  where  an  order 
was  made  allowing  the  joint  creditor  t» 
prove  against  the  separate  estate  of  a  part- 
ner such  right  would  be  frustrated  by  chan- 
cery proceedings,  it  came  to  pass  that  joint 
creditors  were  only  allowed  to  prove  against 
the  separate  estate  upon  condition  that  dis- 
tribution would  be  made  conformably  with 
the  general  rule  in  every  case  where  that 
course  could  be  compelled  by  chancery  pro- 
ceedings. As  it  came  further,  however,  to 
be  appreciated  thai  diancery  could  not  af- 
ford relief  in  a  ease  where  there  was  n» 
joint  estate  and  no  solvent  partner,  it  re- 
sulted that  in  such  a  case  the  limitation  aa 
to  distribution  was  treated  aa  not  appliesr 
ble,  and  therefore  the  alleged  exception  t» 
the  general  rule  arose, — an  exception  whieh» 
as  pointd  out  by  this  court  in  Murrill  v. 
Neill,  supra,  was  but  a  failure  to  give  effect 
to  the  rule,  not  because  of  the  absence  of 
right  of  the  creditors  to  enjoy  its  benefit, 
but  alone  because  the  judicial  power  had 
at  its  command  no  remedy  which  it  could 
apply  to  give  effect  to  the  l^gal  right  which 
undoubtedly  existed. 

When  the  origin  and  sooioe  of  the  io- 
ealled  exoeption  li  thus  appredated  and  the$ 
comprehensive  del^gaiicn  of^aathority  forf 
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the  flrffe  time  eonlerred  by  subsection  g  is 
considered,  it  would  seem  to  be  fairlj  in- 
ferable thai  at  the  very  moment  of  the  re- 
expression  of  the  ancient  rule  in  subsection 
f  in  terms  free  from  ambiguity,  the  means 
of  preventing  its  frustration  in  the  guise  of 
an  exception  or  otherwise  because  of  an  as- 
sumed absence  of  judicial  remedy  to  enforce 
the  rule  was  provided  for.  And  this  being 
true,  it  of  course  results  that  no  possible 
reason  can  be  found  for  refusing  to  give  ef- 
fect to  the  law  by  permitting  the  successful 
operation  of  the  so-called  exception  now  re- 
lied upon.  In  fact,  irrespective  of  the  con- 
siderations derived  from  the  origin  of  such 
assumed  exception,  to  which  we  have  re- 
ferred, when  the  positive  commands  of  the 
statute  are  considered  and  the  new  power 
conferred  by  the  act  as  to  partnership 
estates  is  borne  in  mind,  we  see  no  escape 
from  the  conclusion  that  the  powers  con- 
ferred by  subsection  g  are  coincident  with 
the  duties  which  the  act  imposes,  and  amply 
efficient  to  secure  and  give  effect  to  their 
performance.  This,  indeed,  was  the  view 
hitherto  indicated  in  Miller  t.  New  Orleans 
Acid  &  Fertilizer  Co.  211  U.  S.  496,  53  L. 
ed.  300,  29  Sup.  Ct.  Rep.  176,  where,  after 
quoting  subsection  f  of  the  act,  it  was  said: 

"To  enforce  these  provisions  the  act  com- 
pels (subdiv.  d)  the  keeping  of  separate  ac- 
counts of  the  partnership  property  and  of 
the  property  belonging  to  the  individual 
partners;  the  payment  (subdiv.  e)  of  the 
bankrupt  expenses  as  to  the  partnership 
and  as  to  the  individual  property  propor- 
tionately; and  permits  (subdiv.  g)  the  proof 
of  the  claim  of  the  partnership  estate 
against  the  individual  estate,  aaid  vice  vena, 
and  directs  the  marshaling  of  the  assets  of 
the  partnership  estate  and  the  Individual 
estates  'so  as  to  prevent  preferences  and  se- 
eure  the  equitable  distribution  of  the  prop- 
erty of  the  several  estates.' **    p.  504. 

It  follows  that  the  question  propounded 
will  be  answered.  Yea. 

And  it  is  so  ordered. 


(S40  V.  9.  «0) 

STATE  OF  GEORGIA,  Complainant^ 

V. 

TENNESSEE  COPPER  COMPANY  and  the 
Ducktown  Sulphur,  Copper,  k  Iron  Com- 
pany, Limited. 

NUIBAROB  4s»85  -*  INJITNOTION     AOAIKST 

PozxunoN  or  Ai»— Snrr  bt  State. 

Injunctive  relief  to  the  state  of 
Georgia  against  the  discharge  of  noxious 
gases  from  copper  smelters  in  Tennessee  in 
such  quantities  as  are  destructive  to  vegeta- 
tion in  Georgia  awarded  by  final  decree. 

[Bd.    Noie^— For   otber   eases,    see   Nuisance, 
Gent.  Dls.  t  100:   Deo.  Diff.  4rs»86.] 

[So.  1,  Original.] 


Submitted  February  28,  1916.    Final  decree^ 
entered  April  3,  1916. 

ORIGINAL  SUIT  in  equity  by  the  state^ 
of  Georgia  to  enjoin  the  discharge  of 
noxious  gases  from  copper  smelters  in  Ten- 
nessee so  as  to  injure  vegetation  in  Georgia. 
Final  decree  entered. 

Messrs.  J.  A.  Drake,  Clifford  Walker^ 
Mark  Bolding,  and  Lamar  Hill  for  com- 
plainant. 

Mr.  George  H.  West,  on  behalf  of 
Messrs.  W.  B.  Miller  and  J.  A.  Fowler  for 
defendant,  the  Ducktown  Sulphur,  Copper,. 
&  Iron  Company,  Limited. 

The  Chiet  Justice  announced  the  follow- 
ing order: 

This  cause  coming  on  to  be  heard  on  the 
report  of  the  inspector  heretofore  appointed 
to  observe  operations  of  the  plant  and  works 
of  defendant  the  Ducktown  Sulphur,  Copper, 
&  Iron  Company,  Limited,  and  upon  eon- 
sideration  thereof 

It  is  now  here  ordered,  adjudged,  and  de- 
creed (and  all  former  decrees  are  acoord- 
ingly  modified)  as  follows: 

1.  That  defendant  the  Ducktown  Sulphur,. 
Copper,  &  Iron  Company,  Limited,  here- 
after shall  not  permit  escape  into  the  air 
from  its  works  (rf  fumes  carrying  more  than 
45  per  cent  of  the  sulphur  contained  in 
green  ores  subjected  to  smelting. 

2.  That  it  shall  not  hereafter  from  April 
10th  to  October  1st  in  any  year  permit 
escape  into  the  air  of  gases  the  total  sul- 
phur content  of  which  shall  exceed  25  tons 
during  one  day,  and  not  more  than  60- 
tons  per  day  shall  be  permitted  to  escape 
at  other  times. 

8.  That  it  shall  keep  a  daily  record  of  the 
amount  of  green  ores  smelted,  sidphur  in 
green  ore,  acid  made,  sulphur  in  acid,  per 
centum  of  sulphur  recovered,  sulphur  es- 
caping, and  per  centum  of  sulphur  escaping, 
so  that  statements  may  be  compiled  there-^- 
from  substantially  the  same  as  table  3,  pageg. 
19,  printed  report  of  the  inspector.*  It  shall* 
also  keep  a  weather  record  showing  dlreo- 
tion  and  velocity  of  wind,  humidity,  tem- 
perature, and  pressure  at  intervals  of  six 
hours.  These  records,  verified  by  the  oath 
of  a  responsible  officer  or  employee  of  the 
defendant,  shall  be  reported  to  the  clerk  of 
this  court  immediately  after  the  end  of 
eaeh  calendar  month. 

4.  That  it  shall  depoait  with  the  clerk  of 
this  court  an  additional  sum  of  $125.40  to- 
cover  expenses  and  compensation  of  in- 
spector. 

6.  That  the  clerk  shall  pay  to  Dr.  John 
T.  McGill,  inspector  heretofore  appointed,, 
the  sum  of  $3,875.4(V— $3,000  being  compen- 
sation for  services,  and  $376.40  to  meet  ex- 
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penses  incurred  in  excess  of  payments  here- 
tofore made  to  him. 

6.  The  costs  of  the  proceedings  in  the 
cause  from  February  24,  1914,  to  this  date, 
will  be  charged  to  defendant  the  Duckto^vn 
Sulphur,  Copper,  &  Iron  Company,  Limited; 
oosts  accruing  prior  to  February  24,  1914, 
will  be  divided  equally  between  the  Ten- 
nessee Copper  Company  and  the  Ducktown 
Sulphur,  Copper,  &  Iron  Company,  Limited. 

7.  The  cause  will  be  retained  on  the  dock* 
et  until  further  order  of  the  court. 

AprU  3,  1916. 


(240  U.  8.  MS) 

FAIRBANKS  STEAM  SHOVEL  COM- 
PANY, Appt., 
▼. 
WILLIAM   V.  WILLS,   Trustee  In   Bank- 
ruptcy of  Federal  Contracting  Company. 
Chattel  Mobtoaoes  ^=9152  —  Acknowl 

EDGING   AND   RECOBDINO  —  "RESIDENCE' 
OF    MoBTGAOOB  —  PBINCIPAL  OiTFIGB  Of 

Cobpobation. 

1.  The  county  in  which  the  principal 
oflSce  of  the  corporate  mortgagor  is  located 
by  its  certificate  of  incorporation  is,  un- 
less changed  by  formal  action,  the  residence 
of  the  mortgagor  within  the  meaning  of  the 
requirement  of  Hurd's  111.  Rev.  Stat.  1909, 
chap.  95,  that  a  chattel  mortgage,  not  ac- 
companied by  a  change  of  possession,  shall 
be  invalid  as  against  third  persons  unless 
acknowledged  and  recorded  m  the  county 
where  the  mortgagor  resides. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
cages.  Cent  Dig.  S8  254.  266;    Dec.  Dig.  <S=»152. 

For  other  definitions,  see  Words  and  Phrat 
First  and  Second  Series.  Residence.] 

Chattel  Mobtoaoes  ^=»76--EJstoppel  — 
Of  Tbusteb  in  Bankbuptot  —  Attack 
iNo  Chattel  Mobtoaoe  of  Bankbupt. 

2.  The  equities,  if  any,  arising  out  of| 
the  representation  by  the  corporate  chattel 
mortgagor,  contrary  to  fact,  that  its  prin- 
cipal place  of  business  was  in  a  specified 
oounty,  or  out  of  the  fact  that  the  mortgage 
was  given  to  secure  a  part  of  the  purc&ase 
price  of  the  chattel  covered  by  it,  could  not 
operate  to  estop  the  mortgagor's  trustee  in 
bankruptcy  from  asserting  that  the  mort- 
gage was  invalid  as  to  him  because  not  ac- 
knowledged or  recorded  in  the  county  where 
the  mortgagor  resides,  as  is  required  by 
Hurd's  111.  Rev.  Stat.  1909,  chap.  95,  when 
not  accompanied  by  a  change  of  possession, 
in  order  to  be  valid  as  against  third  per- 

^^A.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  9  146;    Deo.  Dig.  «=:>76.] 
Bankbuptct  ^s»298(4)— Fedbbal  Coubts 
— Pbopbb  Distbiot  fob  Suit  — Consent 

TO   JUBISDICnON. 

3.  The  chattel  mortgagee  of  a  bank- 
rupt corporation,  by  answering  and  making 
defense  upon  the  merits,  consents  to  the 
jurisdiction  of  a  Federal  bankruptcy  court 
of  a  district  other  than  that  of  the  bank- 
rupt's residence  to  entertain  a  petition  filed 
in  the  buikruptcy  proceedings,  in  which  the 
invalidity  of  the  mortgage  as  against  the 
trustee  in  bankrupt^  is  asserted,  beesuse  it 


was  not  filed  and  recorded  in  the  county 
where  the  bankrupt  resides. 

[Ed.   Note.-For  other^cases.  »««B"i5;?P*«y' 
Cent.  Dig.  99  411.  417;    Dec.  Dig.  <S=>2»3(4).1 
Bankbuptct    «©=»100(1>— Judgment-CJol- 

LATEBAL     ATTACK    —    ADJUDICATION     OF 

Bankbuptct. 

4.  An  adjudication  of  bankruptcy  u 
not  open  to  collateral  attack. 

[Ed.   Note.— For  other  cases,  see  Bankruptcy. 
Cent.  Dig.  S§  60.  142.  143;    Dec  Dig.  «s>100a)*J 

Bankbuptct  ^=>44a— Appeal— Questions 

Waived  Below. 

6.  The  question  of  the  capacity  of  a 
trustee  in  bankruptcy  to  sue  in  the  bank- 
ruptcy court  to  recover  possession  of  prop- 
erty taken  by  the  mort^gee  under  a  chat- 
tel mortgage  made  by  the  bankrupt,  upon 
the  ground  that  the  mortgage  was  not  prop- 
erly acknowledged  and  recorded,  is  waived 
when  not  taken  in  the  trial  court. 

[Ed.   Note.— For  other  cases,   see  Bankrupto^t 
Cent.  Dig.  9  918;    Dec  Dig.  €=>442.] 

Bankbuptct  ^s»152— Title  of  Tbuste»— 

Relation. 

6.  The  title  of  the  chattel  mortgagee  of 
a  bankrupt  corporation  could  not  be  per- 
fected as  against  the  trustee  in  bankruptcy, 
who  asserts  the  invalidity  of  the  mortgage 
as  against  him  because  not  properly  ac- 
knowledged and  recorded,  by  taking  posses- 
sion of  the  chattel  under  the  mortgage  after 
the  filing  of  the  petition  in  bankruptcy  and 
before  the  adjudication,  in  view  of  the  pro- 
visions of  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  657,  chap.  641),  | 
47a-2,  as  amended  by  the  act  of  June  26, 
1910  (36  Stot.  at  L.  840,  chap.  412,  Comp. 
Stat.  1913,  §  9631),  giving  trustees  in  bank- 
ruptcy the  rights  and  remedies  of  a  lien 
creditor  or  a  judgment  creditor  as  against 
an  unrecorded  transfer,  the  estate  being 
in  ciutodia  legis  from  the  filing  of  the  peti- 
tion, and  the  title  of  the  trustee  relating 
back  to  that  date. 

[Ed.   Note.— For  other  cases,  see  Bankniptef, 
Cent  Dig.  9  194;    Dec.  Dig.  «=s>15S.] 

[No.  82.] 

Argued  and  submitted  December  2  and  S» 
1916.    Decided  April  10,  1916. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  District  Court  for  the  Southern 
District  of  Illinois,  confirming  the  report 
of  a  referee  in  favor  of  a  trustee  in  bank- 
ruptcy who  asserts  the  invalidity,  as  against 
him,  of  a  chattel  mortgage  made  by  the 
bankrupt  because  not  properly  acknowl- 
edged and  recorded.    Affirmed. 

See  same  case  below,  129  C.  G.  A.  224, 
212  Fed.  688. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Elisha  B.  Durfee,  John  A.  Bel- 
latti,  Walter  Bellatti,  and  George  B.  Seo- 
field  for  appellant. 

Messrs.  Klbert  G.  Ferguson,  Willisa 
Mumford,  and  John  0.  Burchard  for  appel- 
lee. 
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FAIRBANKS  STBAM  SHOVEL  CO.  v.  WILLS. 


S  1915. 

3 

*  ^Mr.  Justice  Pitney  delivered  the  opinion 
of  the  oourt: 

This  is  a  oontroyersy  arising  in  a  bank- 
ruptcy proceeding.  On  December  30»  1912, 
a  creditors'  petition  in  bankruptcy  was  filed 
in  the  United  States  district  court  for  the 
southern  district  of  Illinois  against  the 
Federal  Contracting  Company,  a  corpora- 
tion of  that  state,  and  on  March  25,  1913, 
it  was  adjudicated  a  bankrupt.  Between 
those  dates,  and  on  March  6,  the  Fairbanks 
Steam  Shovel  Company,  the  present  appel- 
lant, without  actual  knowledge  of  the  filing 
of  the  petition,  seized  a  certain  floating 
steam  dredge,  then  in  possession  of  the  Con- 
tracting Company  at  Beardstown,  Cass 
county,  which  is  in  the  southern  district  of 
Illinois;  doing  this  by  virtue  of  a  chattel 
mortgage  given  by  the  Contracting  Company 
to  appellant  on  June  8,  1912,  the  dredge 
then  being  in  the  possession  of  the  mort- 
gagor at  Beardstown.  After  the  adjudica- 
tion of  bankruptcy,  but  before  the  appoint- 
ment of  a  trustee,  the  bankrupt  filed  a 
petition  against  appellant  in  the  bankruptcy 
proceeding,  setting  up  that  the  mortgage  was 
not  acknowledged  or  recorded  in  Cook  Coun- 
ty, Illinois,  where  the  principal  office  of 
the  bankrupt  was  located  by  its  charter,  and 
for  this  reason  was  invalid  against  the 
^trustee  in  bankruptcy  to  be  appointed,  and 
J  praying  that  appellant  might  be  restrained 

•  from  selling^the  dredge,  as  it  threatened  to 
do.  The  court  entered  a  temporary  restrain- 
ing order,  which  was  served;  appellant, 
without  questioning  the  jurisdiction  of  the 
court,  appeared  and  answered,  admitting 
that  it  had  taken  possession  of  the  dredge 
under  the  provisions  of  the  mortgage,  al- 
leging that  the  mortgage  was  duly  executed 
and  was  given  to  secure  a  part  of  the  pur- 
chase price  of  the  dredge,  and  that  at  the 
time  of  its  execution  the  bankrupt,  through 
its  officers,  represented  to  appellant  that 
its  principal  place  of  business  was  at 
Beardstown;  and  further,  that,  before  the 
adjudication  of  bankrupt^,  appellant  took 
actual  possession  of  the  dredge,  and  thereby 
perfected  its  title  thereto;  and  asking  that 
the  injunction  be  dissolved,  etc  No  trustee 
having  yet  been  appointed,  it  was  ordered 
by  the  court,  upon  a  stipulation  between 
the  parties,  that  the  sale  should  proceed, 
under  an  arrangement  providing,  among 
other  things,  that  if  appellant  purchased 
the  dredge,  it  should  hold  it  subject  to  the 
decision  of  the  controversy.  The  sale  was 
held  accordingly,  and  the  dredge  was  pur- 
chased by  appellant.  Thereafter  appellee 
was  appointed  trustee  in  bankruptcy,  and 
was  substituted  as  a  party  to  the  contro- 
versy in  place  of  the  bankrupt.  The  matter 
was  heard  before  the  referee,  who  reported 
in  favor  of  the  trustee.    The  district  court 
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overruled  exceptions  and  confirmed  the  re- 
port; and,  on  appeal,  the  circuit  court  of 
appeals  affirmed  the  decree.  129  C.  C.  A. 
224,  212  Fed.  688.  The  appeal  to  this 
court  antedated  the  act  of  January  28, 
1915,  chap.  22,  §§  4  and  6,  38  Stat,  at  L. 
804. 

The  principal  question  is  whether  the 
chattel  mortgage  was  properly  acknowl- 
edged and  recorded  so  as  to  be  valid  against 
the  trustee  in  bankruptcy. 

The  law  of  Illinois  respecting  chattel 
mortgages  may  be  found  in  chap.  95  of 
Hurd's  Rev.  Stat.  1909.  Par.  1  provides 
that  no  such  mortgage  shall  be  valid  as 
against  the  rights  and  interests  of  any  third  ^ 
person  unless  possession  shall  be  delivered^ 
to  and  remain  with  the  grantee,* or  the  in-* 
strument  shall  provide  for  the  possession 
of  the  property  to  remain  with  the  grantor, 
and  the  instrument  be  acknowledged  and 
recorded  as  thereinafter  directed.  Par.  2 
provides  that  such  instrument  shall  be  ac- 
knowledged before  a  specified  officer  of  ''the 
county  where  the  mortgagor  resides,"  if  a 
resident  of  the  state,  with  a  proviso  that  in 
counties  having  a  population  of  more  than 
200,000  (this  applies  to  Cook  county),  such 
instrument,  "if  the  mortgagor  is  a  resident 
of  the  state,"  shall  be  acknowledged  before 
one  of  several  designated  officers  of  the 
town,  precinct,  district,  or  county  "in  which 
the  mortgagor  resides."  By  par.  4,  the 
mortgage,  when  so  acknowledged,  "shall  be 
admitted  to  record  by  the  recorder  of  the 
county  in  which  the  mortgagor  shall  reside 
at  the  time  when  the  instrument  is  executed 
and  recorded." 

The  bankrupt  was  incorporated  in  the 
year  1905  under  a  general  act  (Hurd's  Rev. 
Stat.  1909,  chap.  32),  the  second  paragraph 
of  which  requires  the  organizers  to  nuike^ 
subscribe,  and  acknowledge  a  statement  set- 
ting forth  the  name  of  the  proposed  corpora- 
tion, the  object  for  which  it  is  formed,  its 
capital  stock,  the  location  of  the  principal 
office,  etc.,  which  is  to  be  filed  in  the  office 
of  the  secretary  of  state.  If  the  object  of 
the  proposed  corporation  is  clearly  and  defi- 
nitely stated  and  is  a  lawful  object,  the 
secretary  of  state  issues  to  the  corporators 
a  license  as  commissioners  to  open  books  for 
subscription  to  the  capital  stock.  After  the 
stock  is  subscribed,  directors  or  managers 
elected,  etc.,  the  secretary  of  state  (f  4) 
issues  a  certificate  of  the  complete  organi- 
zation of  the  corporation.  But,  before  this 
is  done,  the  corporation  must  "file  with  the 
secretary  of  state  a  statement  setting  forth 
the  postoffice  address  of  its  business  office, 
giving  street  and  number."  (Act  of  May 
10,  1901,  Laws  1901,  p.  124;  Hurd's  Rev. 
Stat.  1909,  chap.  32,  par.  192.) 

Other  sections  (chap.  32,  ff  50  et  seq.) 
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-•  oontain  elaborate^provisiona  to  be  complied 
with  when  the  directors  of  any  corporation 
''may  desire  to  change  the  name,  to  change 
the  place  of  business,  to  enlarge  or  change 
the  object  for  which  such  corporation  was 
formed,  to  increase  or  decrease  the  capital 
stock,"  etc.  There  is  to  be  a  special  meet- 
ing of  the  stockholders,  called  on  notice 
mailed  to  each  stockholder  and  published 
in  a  newspaper,  and  votes  representing  two 
thirds  of  all  the  stock  of  the  corporation 
shall  be  necessary  for  the  adoption  of  the 
proposed  change;  an  appropriate  certificate 
is  to  be  filed  in  the  office  of  the  secretary 
of  state,  and  a  like  certificate  made  a  mat- 
ter of  record  in  the  county  where  the  prin- 
cipal business  office  of  the  corporation  is 
located;  and  a  notice  of  the  change  is  also 
to  be  published  in  a  newspaper  for  three 
successive  weeks. 

The  statement  made  by  the  organizers  of 
the  bankrupt  corporation  declared:  '^The 
location  of  the  principal  office  is  in  the  city 
of  Chicago,  in  the  county  of  Cook,  and 
state  of  Illinois."  A  license  was  issued  to 
them  as  commissioners  to  open  books  for 
subscription  to  the  capital  stock,  and  in 
■due  course  they  made  their  report  to  the 
secretary  of  state,  in  which  it  was  stated: 
"That  the  postoffice  address  of  the  business 
•office  of  said  company  is  at  No.  —  Park 
Hotel,  streets  not  numbered,  in  the  city  of 
Beardstown,  in  the  county  of  Cass,  and  state 
-of  Illinois."  Upon  receipt  of  this,  the  sec- 
retary of  state  issued  a  certificate  of  com- 
plete organization,  including  in  it  the  first 
statement,  the  report  of  the  commissioners, 
and  other  papers  filed  in  his  office  respect- 
ing the  organization  of  the  corporation,  as 
required  by  the  statute.  The  first  meetings 
of  the  stockholders  were  held  in  Chicago, 
and  another  stockholders'  meeting  was  held 
there  about  two  years  later.  All  other  re- 
corded meetings  of  stockholders  and  direc- 
tors were  held  in  Beardstown.  An  office 
was  nominally  maintained  in  Chicago,  but 
^  no  records  or  books  of  account  were  kept 
«  nor  any  business  transacted  *there.  So  far 
as  the  practical  conduct  of  the  business  was 
concerned,  and  to  all  outward  appearances, 
the  principal  office  was  in  Beardstown.  But 
no  change  of  ''the  place  of  business"  was 
made  in  the  manner  prescribed  by  the  stat- 
ute. 

The  chattel  mortgage  was  made,  acknowl- 
edged, and  recorded  in  Cass  county,  and 
was  never  either  recorded  or  acknowledged 
in  Cook  county. 

The  circuit  court  of  appeals  held,  affirm- 
ing the  district  court,  that  the  "residence" 
of  the  bankrupt  was  in  Chicago,  which  is 
in  Cook  county,  and  that  therefore  the  mort- 
gage, having  never  been  properly  acknowl- 


edged or  recorded,  was  invalid  as  against 
the  trustee  in  bankruptcy. 

This,  in  our  opinion,  was  a  correct  dis- 
position of  the  question.  The  statutes  of 
Illinois  recognize  the  propriety  of  a  fixed 
location  for  the  principal  office  of  a  cor- 
poration, requiring  this  to  be  specified  in 
the  certificate  of  organization  and  to  be 
left  unchanged  except  on  formal  action  by 
two  thirds  in  interest  of  the  stockholders. 
Whether  "principal  office"  and  "business  of- 
fice" are  synonymous  is  not  entirely  clear, 
and  we  are  referred  to  no  decision  by  the 
state  courts  throwing  light  upon  this.  But» 
supposing  them  to  be  synonymous,  it  does 
not  seem  to  us  that  the  report  of  the  com- 
missioners for  stock  subscriptions  can  have 
the  effect  of  establishing  the  office  in  Cass 
county,  for  we  find  no  authority  in  the  com- 
missioners to  materially  change  the  location 
of  the  principal  office  as  formally  declared 
by  the  organizers. 

We  are  of  opinion  that  a  corporation  or- 
ganized under  the  laws  of  Illinois  is  to  be 
deemed  a  resident  of  the  state  within  the 
meaning  of  the  chattel  mortgage  act,  and 
that  the  county  of  its  residence  must  be 
taken  to  be  the  county  in  which  its  princi- 
pal office  is  located.  So  far  as  the  decisions 
of  the  state  courts  throw  light  upon  the 
question,  they  bear  out  this  view.  Bank  of  qq 
North  America  v.  Chicago,  D.  k  V.  R.  Co.^ 
82  111.  493,  496;  Hewitt  v.  General  ^Electric* 
Co.  164  111.  420,  425,  45  N.  E.  725.  And  a 
similar  view  prevails  in  other  jurisdictions. 
In  Ex  parte  Schollenberger,  96  U.  S.  369, 
377,  24  L.  ed.  853,  854,  this  court,  by  Mr. 
Chief  Justice  Waite,  said:  "A  corporation 
cannot  change  its  residence  or  its  citizen- 
ship. It  can  have  its  legal  home  only  at 
the  place  where  it  is  located  by  or  under 
the  authority  of  its  charter;  but  it  may  by 
its  agents  transact  business  anywhere,  un- 
less prohibited  by  its  charter  or  excluded 
by  local  laws."  And  in  Galveston,  H.  k  S. 
A.  R.  Co.  V.  Gonzales,  151  U.  S.  496,  504. 
38  L.  ed.  248,  251,  14  Sup.  Ct.  Rep.  401,  the 
court,  by  Mr.  Justice  Brown,  said:  "In 
the  case  of  a  corporation  the  question  of 
inhabitancy  must  be  determined,  not  by  the 
residence  of  any  particular  officer,  but  by 
the  principal  offices  of  the  corporation, 
where  its  books  are  kept  and  its  corporate 
business  is  transacted,  even  though  it  may 
transact  its  most  important  business  in  an- 
other place."  A  case  in  point  with  the  pres- 
ent is  First  Nat.  Bank  v.  Wilcox,  72  Wash. 
473,  130  Pac.  766,  131  Pac.  203.  And  see 
Western  Transp.  Co.  v.  Scheu,  19  N.  Y. 
408;  Union  S.  B.  Co.  v.  Buffalo,  82  N.  Y. 
351,  355;  Pelton  v.  Northern  Transp.  Co. 
37  Ohio  St.  450;  Jenkins  v.  California  Stage 
Co.  22  Gal.  537;  Cohn  y.  Central  P.  R.  Co. 
71  Cal.  488,  12  Pao.  498. 
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It  is  hardly  necessary  to  say  that  what- 
ever equities,  if  any,  arose  out  of  the  mort- 
gagor's representation  that  its  principal 
place  of  business  was  at  Beardstown,  or  out 
of  the  fact  that  the  mortgage  was  given  to 
secure  a  part  of  the  purchase  price  of  the 
dredge,  were  confined  in  their  effect  to  the 
immediate  parties,  and  could  not  operate  to 
eetop  the  trustee  in  bankruptcy,  representa- 
tive of  the  interests  of  creditors,  for  whose 
protection  the  recording  act  was  passed. 

It  is  objected  by  appellant  that  a  deter- 
mination that  the  bankrupt  corporation  had 
its  principal  place  of  business  and  therefore 
ita  residence  in  Cook  county,  which  is  in  the 
northern  district,  shows  at  the  same  time 
J  that  the  United  States  district  court  for 
•  the  southern  district  of* Illinois  had  no 
jurisdiction  to  entertain  the  proceeding  in 
bankruptcy  under  §  2  of  the  bankruptcy  act, 
and  hence  no  jurisdiction  over  the  present 
controversy.  (See  Harris  ▼.  First  Nat. 
Bank,  216  U.  S.  382,  64  L.  ed.  628,  30  Sup. 
Gt.  Rep.  206.)  As  to  this,  the  circuit  court 
of  appeals  correctly  held  that  appellant,  by 
answering  and  making  defense  upon  the 
merits,  consented  to  the  jurisdiction,  so  that 
whether,  under  §§  23a  and  23b,  construed 
together  with  §  70e,  as  amended,  consent  to 
the  jurisdiction  of  the  district  court  was 
required,  need  not  be  considered. 

On  like  grounds,  it  is  insisted  that  the 
adjudication  of  bankruptcy  was  invalid,  and 
that  the  trustee  had  no  capacity  to  sue.  But 
the  adjudication  is  not  open  to  collateral 
attack,  and  the  question  of  capacity  was 
waived  because  not  raised  in  the  trial  court. 

Appellant's  title  was  not  perfected,  as 
against  the  trustee  in  bankruptcy,  by  tak- 
ing possession  of  the  dredge  under  the 
mortgage  after  the  filing  of  the  petition  in 
bankruptcy,  and  before  the  adjudication. 
Since  the  amendment  of  §  47a-2  of  the  bank- 
ruptcy »ct  by  the  act  of  June  25,  1910 
(diap.  412,  §  8,  30  Stat,  at  L.  838,  840, 
Comp.  Stat.  1913,  §§  9586,  9631),  trustees 
have  the  rights  and  remedies  of  a  lien 
creditor  or  a  judgment  creditor  as  against 
an  unrecorded  transfer.  The  estate  was  in 
ciistodia  Ugis  from  the  filing  of  the  peti- 
tion, and  the  title  of  the  trustee  related 
back  to  that  date.  Acme  Harvester  Co.  v. 
Beekman  Lumber  Co.  222  U.  S.  300,  307,  60 
L.  ed.  208,  213,  32  Sup.  Ct.  Rep.  90;  Everett 
▼.  Judson,  228  U.  S.  474,  478,  67  L.  ed.  927, 
929,  46  L.R.A.(N.S.)  164,  33  Sup.  Ct.  Rep. 
608. 

Other  questions  are  raised,  but  they  are 
unsubstantial    and    require    no    particular 
mention. 
.  Decree  affirmed. 


(240  U.  8.  tS9 
SOUTHERN  RAILWAY  COMPANY.  Plfl. 
in  Err., 

V. 

W.  B.  PRESCOTT. 

CouBTs  <©=»304(15)— Error  to  Statb  Court 
—Federal  Question— LdABiLixr  of  In- 
terstate Carrier. 

1.  Whether  the  arrival  of  an  interstate 
shipment  at  destination,  the  payment  of  the 
freight  by  the  consignee,  his  signature  to  a 
receipt  for  the  shipment,  and  his  removal 
of  a  part  of  the  goods,  leaving  the  rest,  with 
the  carrier's  permission,  to  meet  his  con- 
venience in  removal,  discharged  the  carrier's 
contract  set  forth  in  the  bill  of  lading  is- 
sued pursuant  to  the  act  of  February  4, 
1887  (24  Stat,  at  L.  379,  chap.  104),  as 
amended  by  the  act  of  June  29,  1900  (34 
Stat,  at  L.  684,  chap.  3591,  Comp.  Stat. 
1913,  f  8603),  and  created  a  new  obligation 
as  warehouseman,  governed  by  the  local  law, 
which  casts  upon  the  warehouseman,  in  case 
of  a  loss  by  fire,  the  burden  of  showing  that 
it  was  not  negligent, — is  a  Federal  question 
which  will  support  the  appellate  jurisdic- 
tion of  the  Federal  Supreme  Court  over  a 
state  court. 

[Bd.  Note.— For  other  cases,  see  Oonrts,  Gent. 
Dig.  i  1064;    Deo.  Dig.  «s»3d4(15).] 

Carriers  ^=»140  —  Governicental  Con- 
trol—Terminal Service. 

2.  The  retention  of  an  interstate  ship- 
ment by  a  carrier  as  warehouseman  under 
the  bill  of  lading  which,  in  accordance  with 
the  published  regulations,  provides  that 
every  service  to  be  performed  under  it  shall 
be  subject  to  the  conditions  specified,  among 
which  is  an  express  condition  governing  the 
carrier's  responsibility  as  warehouseman 
for  property  not  removed  within  forty-eight 
hours  after  notice  of  arrival,  is  a  terminal 
service  forming  a  part  of  the  transporta- 
tion, in  the  sense  of  the  act  of  February  4, 
1887  (24  Stat,  at  L.  379,  chap.  104),  as 
amended  by  the  act  of  June  29,  1900  (34 
Stat,  at  L.  684,  chap.  3591,  Comp.  Stat. 
1913,  §  S5^h  and  is  governed  by  that  statute. 

CEd.  Note.— For  other  eases,  see  Carriers.  Cent. 
Dig.  S8  609,  609H.  m-<16;    Deo.  Dig.  e=»14U.] 

Carriers  ^=335  —  Agreement  Vartino 
Conditions  of  Published  Regulations 
— LiABiLiTT  AS  Warehousemen. 

8.  The  parties  to  an  interstate  ship- 
ment may  not,  by  special  agreement,  alter 
the  conditions  specified  in  the  bill  of  lading 
governing  the  carrier's  liability  when  a 
shipment  is  not  removed  within  forty -eight 
hours  after  notice  to  the  consignee  of  its 
arrival,  which  conform  to  the  carrier's  pub- 
lished regulations. 

[Ed.  Note.— For  otber  cases,  see  Carriers,  Cent 
Dig.  9  9i ;    Dec  Dig.  <8=s>36.] 

Carriers  ^=»140  —  Liability  as  Ware- 
housemen-Published Regulations  — 
Local  Law. 

4.  The  arrival  of  an  interstate  ship- 
ment at  destination,  the  payment  of  the 
freight  by  the  consignee,  his  signature  to  a 
receipt  for  the  shipment,  and  his  removal 
of  a  part  thereof,  leaving  the  rest,  with  the 
carritf's  permission,  to  await  his  conven- 
ience in  removal,  did  not  discharge  the  car- 
rier's liability  under  the  bill  of  lading  is- 


^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Bued  pursuant  to  the  act  of  February  4, 
1887  (24  Stat,  at  L.  379,  chap.  104),  as 
amended  by  the  act  of  June  29,  1906  (34 
Stat,  at  L.  584,  chap.  3691,  Comp.  Stat. 
1913,  §  8563),  nor  create  a  new  obligation 
as  warehouseman,  governed  by  the  local  law, 
which  casts  upon  t£e  warehouseman,  in  case 
of  loss  by  fire,  the  burden  of  showinir  that 
it  was  not  negligent,  where  the  bill  of  lad- 
ing, in  accordance  with  the  published  regu- 
lations, provided  that  every  service  to  be 
performed  under  it  should  be  subject  to  the 
conditions  specified,  among  which  was  an 
express  condition  governing  the  carrier's  re- 
sponsibility as  warehouseman  for  property 
not  removed  within  forty-eight  hours  after 
notice  of  arrival. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  19  009.  609H.  eu-4n6:    Dec  Dlff.  «=s>140.] 

Gabbibbs  ^=5>146  —  Liability  as  Wabe- 
HousBifEN— Published  Rboulations  — 
Local  Law. 

5.  The  measure  of  the  carrier's  liabil 
ity  as  warehouseman  under  a  bill  of  lading 
for  an  interstate  shipment,  issued  pursuant 
to  the  act  of  February  4,  1887  (24  Stat,  at 
L.  379,  chap.  104),  as  amended  bv  the  act 
of  June  29,  1006  (34  Stat,  at  L.  684,  chap. 
8591,  Comp.  Stat.  1913,  §  8663),  which,  in 
accordance  with  the  carrier's  published  reg- 
ulations, provided  that  every  service  to  be 
performed  under  it  should  be  subject  to  the 
conditions  specified,  among  which  was  an 
express  condition  governing  the  carrier's  re- 
sponsibility as  warehouseman  for  property 
not  removed  within  forty-eight  hours  after 
notice  of  arrival, — is  not  to  be  tested  by  the 
exceptional  rule  of  the  local  law,  placing 
the  burden  upon  a  warehouseman,  in  case 
of  loss  by  fire,  to  show  that  it  was  not  neg- 
ligent. 

[Bd.  Note.— For  otlwr  eases,  see  Carriers,  CflnL 
Dig.  §9  <19H.  6S1-686;    Dec  Dig.  ^s»146.] 

[No.  358.] 

Argued  February  23,  1916.    Decided  April 
10,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  Edgefield  County,  in  that  state, 
in  favor  of  plaintiff  in  a  suit  by  a  consignee 
to  recover  for  the  loss  of  an  interstate  ship- 
ment while  in  the  possession  of  a  carrier 
after  arrival  at  destination.    Reversed. 

See  same  case  below,  99  S.  C.  422,  83  S. 
E.  781. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  O.  Tompkins  and  Benja- 
min L.  Abney  for  plaintiff  in  error. 

Messrs.  jl  \irillard  Ragsdale,  W.  H. 
Townsend,  and  J.  Wm.  Thurmond  for  de- 
ifendant  in  error. 


•  *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 
This  action  was  brought  to  recover  for 
8  the  loss  of  nine  boxes  of  shoes  which  were 
?  destroyed  by  fire,  on  July  4,*191d,  while  in  * 


the  possession  of  the  Southern  Railway  Com- 
pany, plaintiff  in  error.  These  boxes  were 
part  of  a  lot  of  thirteen  boxes  which  had 
been  shipped  on  June  21,  1913,  at  Peters- 
burg, Virginia,  by  the  Seaboard  Air  Line 
Railway  and  connections,  consigned  to  W. 
E.  Prescott^  defendant  in  error,  at  Edge- 
field, South  Carolina,  and  had  arrived  at 
Edgefield  over  the  line  of  the  Southern  Rail- 
way Company  on  June  23,  1913.  The  plain- 
tiff alleged  three  causes  of  action  against 
the  latter  company:  (1)  as  common-car- 
rier, (2)  as  warehouseman,  and  (3)  for 
penalty  because  of  failure  to  adjust  and  pay 
the  claim,  after  notice,  as  provided  by  law. 
The  answer  of  the  railway  company,  with  a 
general  denial,  set  up  tiiat  the  shipment 
was  interstate  and  governed  by  the  act  to 
regulate  commerce.  At  the  close  of  the 
plaintiff's  case,  the  railway  company  moved 
for  a  nonsuit  and  decision  was  reserved. 
The  railway  company  then  put  in  evidence 
the  tariff  rules,  filed  with  the  Interstate 
Commerce  Commission,  which  governed  the 
shipment.  These  provided  that  the  reduced 
rates  specified  would  *'apply  on  property 
shipped  subject  to  the  condition  of  carrier's 
bill  of  lading,"  and  that  otherwise  there 
would  be  an  increased  charge,  as  stated. 
One  of  the  stipulations  of  the  bill  of  lading 
was  that  "property  not  removed  by  the 
party  entitled  to  receive  it  within  forty- 
eight  hours  (exclusive  of  legal  holidays) 
after  notice  of  its  arrival"  might  be  kept 
in  car,  depot,  or  warehouse,  "subject  to  rea- 
sonable charge  for  storage  and  to  carrier's 
responsibility  as  warehouseman  only."  The 
freight  bill  contained  the  provision:  'De- 
murrage and  storage  will  be  assessed  at  the 
expiration  of  tlie  free  time  provided  by  the 
rules  of  this  company." 

The  agent  for  the  railway  company  (con- 
firming what  had  been  said  by  the  plain- 
tiff's witness)  testified  that  after  notice  of 
the  arrival  ojf  the  goods,  the  consignee  had 
paid  the  entire  freight  charges,  that  he  (theie 
company's  agent)  "had  accepted  the  freight"8 
and  had  the  consignee's* "receipt  for  the* 
goods."  Four  boxes  were  then  taken  away, 
and  the  rest  were  permitted  to  remain  to 
meet  the  consignee's  convenience  in  removaL 
The  agent  further  testified:  "Q.  What  was 
the  agreement  with  reference  to  holding 
those  goods?  A.  He  just  wanted  to  know 
if  it  would  be  agreeable  to  leave  them  there, 
and  I  said  it  would  be.  Q.  You  did  not 
make  any  charges  for  storing  them!  A. 
No,  sir.  Q.  And  did  not  expect  him  to  pay 
any!  No.  sir."  The  consignee's  representa- 
tive had  testified  that,  while  nothing  had 
been  said  on  the  pointy  he  expected  to  pay 
storage. 

At  the  close  of  the  testimony,  the  plain- 
tiff withdrew  his  causes  of  action  against 
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the  defendant  as  common  carrier  and  for 
the  penalty,  and  the  case  went  to  the  jury 
solely  with  respect  to  the  liability  of  the 
defendant  as  warehouseman.  The  railway 
company  moved  for  a  direction  of  a  verdict 
upon  the  ground  that,  under  the  Federal 
act  and  the  tariff  regulations,  the  bill  of 
lading  defined  the  rights  of  the  parties. 
The  motion  was  denied.  The  trial  court  sub- 
mitted to  the  jury  the  question  of  liability 
for  the  care  of  the  goods  as  one  arising  un- 
der the  state  law,  which  cast  upon  the  de- 
fendant the  burden  of  showing  that  it  was 
not  negligent.  The  position  of  the  railway 
company,  as  shown  by  its  requests  for  in- 
structions which  were  denied,  was  that  the 
shipment  had  not  lost  its  interstate  char- 
acter; that  the  provisions  of  the  bill  of 
lading  were  controlling;  that  the  defend- 
ant's liability  as  warehouseman  was  gov- 
erned by  Federal  law;  and  that  the  burden 
was  upon  the  plaintiff  to  show  negligence 
as  a  basis  for  recovery. 

Judgment  upon  a  verdict  in  favor  of  the 
plaintiff  was  affirmed  by  the  supreme  court 
of  the  state.  99  S.  G.  422,  83  S.  E.  781. 
With  respect  to  the  Federal  question,  the 
court  said:  "The  defendant  claims  that, 
inasmuch  as  this  is  an  interstate  shipment, 
the  Federal  statute  governs.  This  question 
does  not  legitimately  arise  in  this  case  for 
the  reason* that  the  appellant  moved  for  a 
nonsuit  on  the  ground  that  'the  evidence 
here  shows  that  this  freight  arrived  here 
on  the  23d  of  June  and  that  the  freight  was 
paid  and  receipted  for  by  the  agent  of  Dr. 
Prescott.  He  came  for  it  and  paid  the 
freight,  and  I  submit  that  where  a  common 
carrier  delivered  freight  in  good  order,  and 
has  it  in  its  depot  and  paid  for,  then  its 
liability  as  a  common  carrier  ceases.'  The 
court  reserved  its  decision  dn  that  question 
and  before  it  was  announced,  the  plaintiff 
withdrew  the  cause  of  action  against  de- 
fendant as  common  carrier  and  also  the 
cause  of  action  for  the  penalty.  It  there- 
fore being  conceded  in  the  circuit  court  that 
the  contract  of  carriage  was  ended,  and  the 
appellant  held  the  goods  by  a  separate  con- 
tract, the  question  as  to  appellant's  liabil- 
ity as  common  carrier  and  the  Federal  stat- 
ute under  which  it  might  have  arisen  is  not 
before  this  court,  and  the  only  question 
argued  which  we  can  consider  is  the  ques- 
tion as  to  warehouseman."  The  court  then 
applied  the  rule  of  liability  as  defined  by 
the  state  law.  Id.  p.  424.  And  this  writ 
of  error  has  been  prosecuted. 

As  the  shipment  was  interstate,  and  the 
bill  of  lading  was  issued  pursuant  to  the 
Federal  act,  the  question  whether  the  con- 
tract thus  set  forth  had  been  discharged  was 
necessarily  a  Federal  question.  The  refer- 
ence, above  quoted,  to  the  concession  in  the 


trial  court,  cannot  be  taken  to  mean  that 
this  Federal  question  was  not  raised,  for, 
as  we  have  seen,  it  was  distinctly  presented 
and  pressed;  but  we  assume  that  the  ruling, 
in  substance,  was  that  there  was  no  dispute 
as  to  the  fact  that  the  goods  had  arrived, 
that  the  consignee  had  paid  the  freight  and 
signed  a  receipt  for  the  goods,  and  that  the 
nine  boxes  had  remained  in  the  possession 
of  the  carrier  under  the  permission  given, 
as  testified,  by  the  carrier's  agent.  The 
question  is  whether  this  admitted  transac- 
tion had  the  legal  effect  of  discharging  the 
contract  governed  by  Federal  law,  and  of 
creating  a  new  obligation  governed  by  state^ 
law.  g 

•By  the  act  to  regulate  commerce  (§  !)• 
the  "transportation"  it  regulates  is  defined 
as  including  "all  services  in  connection  with 
the  receipt,  delivery,  elevation,  and  transfer 
in  transit,  ventilation,  refrigeration  or  icing, 
storage,  and  handling  of  property  trans- 
ported." [34  Stat,  at  L.  584,  chap.  3591, 
Comp.  Stat.  1913,  §  8663.]  It  is  made  the 
duty  of  the  carrier  "to  provide  .  •  .  such 
transportation  upon  reasonable  request 
therefor."  All  charges  made  for  "any  serv- 
ice" rendered  in  such  transportation  must 
be  "just  and  reasonable."  Section  6  ^  re- 
quires that  the  carrier's  schedules,  printed 
as  provided,  "shall  contain  the  classification 
of  freight  in  force,  and  shall  also  state 
separately  all  terminal  charges,  storage 
diarges,  icing  charges,  and  all  other  charges 
which  the  Commission  may  require,  all  priv- 
ileges or  facilities  granted  or  allowed  and 
any  rules  or  regulations  which  in  any  wise 
change,  affect,  or  determine  any  part  or  the 
aggregate  of  such  aforesaid  rates,  fares,  and 
charges,  or  the  value  of  the  service  rendered 
to  the  passenger,  shipper,  or  consignee." 
And  it  is  further  provided,  in  the  same  sec- 
tion, that  no  carrier  shall  "extend  to  any 
shipper  or  person  any  privileges  or  facilities 
in  the  transportation" — ^that  is,  as  defined^ 
"except  such  as  are  specified  in  such  tariffs.** 
The  bill  of  lading  in  accordance  with  the 
published  regulations  provided  that  "every 
service"  to  be  performed  under  it,  including 
the  service  of  the  connecting  or  terminal  car- 
rier, should  be  subject  to  the  conditions 
specified,  and  among  these  was  the  express 
condition  governing  the  company's  responsi- 
bility as  warehouseman  for  property  not  re* 
moved  within  forty-eight  hours  after  notice 
of  arrival.  Such  a  retention  of  the  goods 
was  undoubtedly  a  terminal  service  form- 
ing a  part  of  the  "transportation"  in  the 
sense  of  the  Federal  act  and  governed  by 
that  act.  Thus,  in  the  case  of  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Dettlebach,  239  U. 
S.  588,  60  L.  ed.  — y  36  Sup.  Ct  Rep.  177,  it 
was  held,  with  respect  to  goods  lost  through 
the  neglifcence  of  the  terminal  carrier  while 


>  As  amended  by  Act  June  29.  1906.  84  Stat  6M,  e.  3591.  9  2  (Ciomp.  St.  1918.  8  8669). 
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g  in  poBseflsioB  as  warehouBeman  under  this  | 
•  stipulation,  that  the  proYision  *of  the  bill  | 
of  lading  limiting  liability  to  the  declared 
value  of  the  goods  was  applicable.  The 
court  deemed  it  to  be  evident  "that  Ck>ngre88 
recognized  that  the  duty  of  carriers  to  the 
public  included  the  performance  of  a  variety 
of  services  that,  according  to  the  theory  of 
the  common  law,  were  separable  from  the 
carrier's  service  as  carrier,  and,  in  order  to 
prevent  overcharges  and  discriminations 
from  being  made  under  the  pretext  of  per- 
forming such  additional  services,  it  enacted 
that  so  far  as  interstate  carriers  by  rail 
were  concerned,  the  entire  body  of  such  serv- 
ices should  be  included  together  under  the 
single  term  'transportation,'  and  subjected 
to  the  provisions  of  the  act  respecting  rea- 
sonable rates  and  the  like."  It  is  also  clear 
that,  with  respect  to  the  service  governed 
by  the  Federal  statute,  the  parties  were  not 
at  liberty  to  alter  the  terms  of  the  serviee 
as  fixed  by  the  filed  regulations.  This  has 
repeatedly  been  held  with  respect  to  rates 
(Texas  &  P.  R.  Co.  v.  Mugg,  202  U.  S.  242, 
50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628:  Kan- 
sas City  Southern  R.  Co.  v.  Carl,  227  U. 
8.  639,  662,  57  L.  ed.  683,  688,  88  Sup.  Ct 
Rep.  801;  Boston  k  M.  R.  Co.  v.  Hooker, 
233  U.  S.  07,  112,  58  L.  ed.  868,  876,  L.RJL 
1915B,  450,  84  Sup.  Ct  Rep.  526,  Ann.  Cas. 
1915D,  593;  Louisville  k  Hf.  R.  Co.  t.  Max- 
well,  287  U.  8.  94,  59  L.  ed.  853,  L.RJk. 
1915E,  665,  P.U.R.1915C,  800,  85  Sup.  Ct. 
Rep.  494),  and  the  established  principle 
applies  equally  to  any  stipulation  attempt- 
ing to  alter  the  provisions  as  fixed  by  the 
published  rules  relating  to  any  of  the  serv- 
ices within  the  purview  of  the  act  Chicago 
&  A.  R.  Co.  V.  Kirby,  225  U.  S.  155,  166, 
56  L.  ed.  1083,  1038,  82  Sup.  Ct  Rep.  648, 
Ann.  Cas.  1914A,  501;  Atchison,  T.  k  S.  F. 
R.  Co.  V.  Robinson,  233  U.  8.  178,  181,  58 
L.  ed.  901,  905,  34  Sup.  Ct  Rep.  556.  This 
is  the  plain  purpose  of  the  statute  in  order 
to  shut  the  door  to  all  contrivances  in  viola- 
tion of  its  provisions  against  preferences 
and  discriminations.  Ko  carrier  may  ex- 
tend "any  privileges  or  facilities,*  save  as 
these  have  been  duly  specified.  And  as  the 
terminal  services  incident  to  an  interstate 
shipment  are  within  the  Federal  act,  and  the 
conditions  of  liability  while  the  goods  are 
retained  after  notice  of  arrival  are  stipulated 
in  the  bill  of  lading  under  the  filed  regula- 
tions, the  oonditions  thus  fixed  are  control- 

^  ling,  and  the  parties  cannot  substitute  there- 

g  for  a  special  agreement. 

*  *  In  determining.  In  this  view,  whether  the 
contract  had  been  discharged,  and  the  case 
removed  irom  the  operation  of  the  Federal 
act,  regard  must,  of  course,  be  had  to  the 
substance  of  the  transaction.  Tlie  question 
is  not  one  of  form,  but  of  actuality.    Tssaa 


&  N.  0.  R.  Co.  V.  Sabine  Tram  Co.  227  U.  S. 
Ill,  126,  67  L.  ed.  442,  448,  33  Sup.  Ct 
Rep.  229;  Railroad  Commission  v.  Texas- 
&  P.  R.  Co.  229  U.  S.  336,  341,  57  L.  ed. 
1215,  1218,  33  Sup.  Ct  Rep.  837;  Illinois- 
C.  R.  Co.  V.  De  Fuentes,  236  U.  8.  167,  163,. 
69  L.  ed.  517,  519,  P.U.R.1915A,  840,. 
35  Sup.  Ct.  Rep.  276;  Pennsylvania  R. 
Co.  V.  Clark  Bros.  Coal  Min.  Co.  23a 
U.  S.  466,  458  69  L.  ed.  1406,  1408,^ 
35  Sup.  Ct  Rep.  896.  It  is  apparent  that 
there  had  been  no  actual  delivery  of  thfr 
nine  boxes.  The  payment  of  the  freight 
had  no  greater  efficacy  than  if  it  had  been 
made  in  advance  of  the  transportation.  Thfr 
giving  of  a  receipt  for  the  goods  by  the  con- 
signee did  not  alter  the  fact  that  they  were 
still  held  by  the  railway  company,  awaiting 
actual  delivery.  The  transaction  at  most 
could  not  be  deemed  to  accomplish  more 
than  if  the  parties  had  agreed  that,  until 
such  delivery,  the  goods  should  be  held  un* 
der  a  special  contract,  in  lieu  of  the  pre- 
scribed conditions,  and  this  they  could  not 
effect  without  violating  the  aet  which  gov- 
erned the  shipment  It  could  not  be  said,, 
for  example,  that  while  under  the  filed  regu- 
lations the  railway  company  was  to  mako 
a  'Reasonable  charge  for  storage"  pending- 
delivery,  that  it  could  agree  with  a  particu-^ 
lar  shipper,  or  oonsignee,  to  hold  gratui- 
tously; nor  could  it  alter  the  terms  of  its- 
responsibility  while  the  goods  remained  un- 
delivered. The  actual  service  in  holding  the 
goods  continued,  and  we  must  look  to  thfr 
bill  of  lading  to  determine  the  l^gal  obliga- 
tion attaching  to  that  service. 

Viewing  the  contract  set  forth  in  the  bill 
of  lading  as  still  in  force,  the  measure  of 
liability  under  it  must  also  be  regarded  a» 
a  Federal  question.  As  it  has  often  been 
said,  the  statutory  provisions  manifest  the 
intent  of  Congress  that  the  obligation  of 
the  carrier  with  respeet  to  the  services  with- 
in the  purview  of  the  statute  shall  be  gov- 
erned by  uniform  rule  in  the  place  of  the 
diverss*requirements  of  state  l^islation  and 
decisions.  Adams  Exp.  Co.  v.  Croninger, 
226  U.  8.  491,  506,  500,  510,  57  L.  ed.  314,. 
820-322,  44  L1LA.(N.S.)  257,  83  Sup.  Ct 
Rep.  148;  Missouri,  K.  &  T.  R.  Co.  v.  Har^ 
riman,  227  U.  S.  657,  672,  57  L.  ed.  690,  695^ 
33  Sup.  Ct.  Rep.  397;  Boston  &  M.  R.  Co.  v. 
Hooker,  233  U.  8.  97,  112,  58  L.  ed.  868, 
876,  L.R^.1915B,  450,  Ann.  Cas.  1915D, 
693;  Missouri,  K.  &  T.  R.  Co.  v.  Harris^ 
234  U.  S.  412,  420,  58  L.  ed.  1377,  1382^ 
L.R.A.1915E,  942,  34  Sup.  Ct  Rep.  790; 
Charleston  ft  W.  C.  R.  Oo.  v.  Vamvffle  For- 
niture  Oo.  237  U.  S.  607, 608, 59  L.  ed.  1137, 
1189,  85  Sup.  Ct  Rep.  715 ;  aeveland  O.  C. 
ft  St  Lu  R.  Co.  V.  Dettlebach,  supra;  New 
York  P.  A  N.  R.  Co.  v.  Peninsular  Produce 
'  Exch.  240  U.  S.  84,  60  L.  ed.  — .88  Sup. 
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<jL  Rep.  280.  And  the  question  as  to  the 
responsibility  under  the  bill  of  lading  is 
none  the  less  a  Federal  one  because  it  must 
be  resolved  by  the  application  of  general 
principles  of  the  common  law.  Adams  Exp. 
<k>.  y.  Groninger  and  Missouri  K.  k  T.  R. 
<jO,  ▼.  Harriman,  supra.  It  was  explicitly 
provided  that  in  case  the  property  was  not 
removed  within  the  specified  time,  it  should 
be  kept,  subject  to  liability  "as  warehouse- 
-man  only."  The  railway  company  was 
therefore  liable  only  in  case  of  n^ligence. 
The  plaintiff,  asserting  negleet,  had  the 
•burden  of  establishing  it.  This  burden  did 
fiot  shift.  As  it  is  the  duty  of  the  ware- 
4iouseman  to  deliver  upon  proper  demand, 
his  failure  to  do  so,  without  excuse,  has 
heen  regarded  as  making  a  prima  facie 
•ease  of  negligence.  If,  however,  it  appears 
that  the  loss  is  due  to  fire,  that  fact  in  it- 
self, in  the  absence  of  circumstances  per- 
mitting the  inference  of  lack  of  reasonable 
.precautions,  does  not  suffice  to  show  neglect, 
•and  the  plaintiff,  having  the  affirmative  of 
the  issue,  must  go  forward  with  the  evi- 
dence. Cau  V.  Texas  k  P.  R.  Co.  194  U. 
8.  427,  432,  48  L.  ed.  1053,  1057,  24  Sup. 
Ct.  Rep.  663,  16  Am.  Neg.  Rep.  659;  West- 
ern Transp.  Co.  v.  Downer,  11  Wall.  129, 
135,  20  L.  ed.  160,  161;  DeGrau  v.  Wilson, 
17  Fed.  698,  700,  701,  affirmed  in  22  Fed. 
560;  ClaAin  v.  Meyer,  75  N.  Y.  260,  262, 
263,  31  Am.  Rep.  467;  Whitworth  v.  Erie 
R.  Co.  87  N.  Y.  413,  419,  420;  Draper  v. 
Delaware  &  H.  Canal  Co.  118  N.  Y.  122, 
123,  23  N.  E.  131;  St.  Louis,  I.  M.  &  S.  R. 
•Co.  ▼.  Bone,  62  Ark.  26,  11  S.  W.  958; 
Lyman  v.  Southern  R.  Co.  132  N.  C.  721, 
44  S.  E.  550;  Lancaster  Mills  v.  Merchants' 
Cotton-Press  &  Storage  Co.  89  Tenn.  1,  24 
Am.  St.  Rep.  586,  14  8.  W.  317;  National 
Line  S.  S.  Co.  v.  Smart,  107  Pa.  492;  Den- 
ton  y.    Chicago,    R.    I.    &    P    R.    Co.    52 

^Ibwa,     161,     35     Am.     Rep.     263,     2     N. 

5W.  1093;  •Cox  v.  Central  Vermont  R. 
Co.  170  Mass.  129,  49  N.  £.  97;  Yazoo 
ft  M.  Valley  R.  Co.  v.  Hughes,  94  Miss. 
242,  22  L.R.A.(N.S.)  975,  47  So.  662; 
24  Am.  Deo.  160-153,  note;  22  L.RJ^.(N.S.) 
note,  pp.  975-980.  In  the  present  ease,  it 
is  undisputed  that  the  loss  was  due  to  fire 
which  destroyed  the  company's  warehouse 
with  its  contents,  including  the  property 
in  question.  The  fire  occurred  in  the  early 
morning  when  the  depot  and  warehouse  were 
closed.  The  cause  of  the  fire  did  not  ap- 
pear, and  there  was  nothing  in  the  circum- 
stances to  indicate  neglect  on  the  part  of 
the  railway  company.  The  trial  court  de- 
fied the  motion  for  a  direction  of  a  verdict, 
-and  charged  the  jury  that  "the  burden  of 
showing  that  there  was  no  negligence  ia 
^n  the  defendant."  Applying  the  rule  ea- 
itablished  by  the  state  decisions    (Brunson 


V.  Atlantic  Coast  Line  R.  Co.  76  S.  C.  9,  9 
LJt.A.(N.S.)  577,  56  8.  E.  538;  Fleisch- 
man  v.  Southern  R.  Co.  76  8.  C.  237,  9 
LJLA.(N.8.)  519,  56  S.  B.  974;  see  also 
Wardlaw  v.  South  Carolina  R.  Co.  11  Rich. 
L.  337),  the  supreme  court  of  the  state 
overruled  the  defendant's  objection  and  sus- 
tained the  judgment.  99  8.  C.  p.  424.  It 
has  been  recognized  by  the  state  court,  as 
was  said  in  the  Fleischman  Case,  supra, 
that  the  rule  it  applies  is  a  ''somewhat  ex- 
ceptional rule"  to  which  the  court  adheres 
"notwithstanding  the  great  number  of  op- 
posing authorities  in  other  jurisdictions." 
76  8.  C.  p.  248. 

For  the  reasons  we  have  stated,  we  think 
that  the  obligation  of  the  railway  company 
was  not  governed  by  the  state  law,  and  that, 
in  this  view,  the  exceptions  of  the  plaintiff 
in  error  were  well  taken. 

Judgment  reversed. 


(140  IT.  0.  <25) 

MARY  LENORE  BULLEN,  George  Bullen, 

Jr.,     Richard     Nixon     Bullen,     William 

Graham  Bullen,  and  John  Nixon  Bullen, 

Plffs.  in  Err., 

▼. 
STATE  OF  WISCONSIN. 

CoNsnTunoNAL  Law  ^=s>lZ7,  229(1),  283 
—Taxation  <8=>859(1)— Dxnc  Psocbss  of 
Law— IicpAiBiiTo  Contbact  Obuoations 

— INHSBITANCK  TaX. 

1.  A  fund  represented  by  stocks,  bonds, 
and  notes  kept  in  a  state  other  than  that 
where  the  decedent  resided,  which  he  con- 
veyed upon  certain  trusts  to  a  trust  company 
of  such  other  state,  reserving  to  himself  an 
absolute  power  of  control,  which  he  exor- 
cised durmg  his  life  by  a  revocation  (fol- 
lowed by  a  second  conveyance  to  the  trust 
company  upon  the  same  terms ) ,  and  by  tak- 
inff  the  whole  income  for  himself,  may  be 
suoiected  to  an  inheritance  tax  in  the  state 
of  his  domicil,  without  violating  the  14th 
Amendment  or  the  contract  clause  of  the 
Federal  Constitution. 

.  tEd.  Note.— For  other  casM,  see  ConstltatloBal 
Law.  CeDt.  Dig.  S8  354.  685,  891.  892.  904-906;  Deo. 
Dig.  ^=s>m,  229(1).  m :  Taxation,  Cent.  Dig.  I 
1674;    Dec.  Dig.  «=»869(1).] 

Appeal  and  Ebbob  ^=s>1082(2)— Ebbob  to 
State  Coubt— Scope  or  Review— Ebbob 
Not  Assiqned  Below. 

2.  Errors  not  assi^ed  on  appeal  to  the 
highest  state  court  will  not  be  considered 
by  the  Federal  Supreme  Court  on  writ  of 
error. 

[Ed.  Note.— For  other  cases,  mo  Appeal  and 
Error.  Cent.  Dig.  89  1133-1126.  4281-4284;  Dec. 
Dig.  <d=:9l082(2).] 

[No.  262.] 

Argued  Blarch  8,  1910.    Decided  April  10, 
1916. 

IN  ERROR  to  the  County  Court  of  Wau- 
kesha County,  in  the  State  of  Wisconsin, 
to  review  a  judgment  enforcing  an  inherit- 
ance tax  upon  a  trust  fund  held  outside  the 
state,  entered  pursuant  to  the  mandate  of 
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the  Supreme  Court  of  thtit  ftate,  on  an  ap- 
peal from  the  Circuit  Court  of  said  county. 
Affirmed. 

See  same  case  below,  143  Wis.  612,  139 
Am.  St.  Rep.  1114,  128  N.  W.  109. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  R.  Montgomery,  Louis  E. 
Hart,  Jasperson  Smith,  and  Lloyd  R.  Steere 
for  plaintiffs  in  error. 

Mr.  Walter  Drew  and  Mr.  Walter  0. 
Owen,  Attorney  General  of  Wisconsin,  for 
^defendant  in  error. 

s 

•    *Mr.  Justice  Holmes  delirered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  to  fix  the  inheritance 
tax  upon  the  estate  of  George  Bullen,  de- 
ceased, a  resident  of  Wisconsin.  The  su- 
preme court  of  the  state  aflSirmed  a  judg- 
ment for  a  tax  upon  a  fund  of  nearly  a 
million  dollars  which  the  heirs  and  next  of 
kin  say  cannot  be  taxed  in  Wisconsin  with- 
out violating  the  14th  Amendment  and  the 
contract  clause  of  the  Constitution  of  the 
United  States.  143  Wis.  512,  139  Am.  St. 
Rep.  1114,  128  K.  W.  109. 

The  facts  are  simple.  Bullen  formerly 
had  lived  in  Chicago,  and  continued  to  do 
some  business  there  after  moving  to  Wis- 
consin, which  he  did  in  1892.  He  kept  in 
Chicago  the  bonds,  stocks,  and  notes  con- 
stituting the  fund,  and  in  1902  conveyed 
them  to  the  Northern  Trust  Company  of 
that  city  upon  certain  trusts.  In  1904,  by 
virtue  of  powers  reserved,  he  repossessed 
himself  of  the  fund,  but  in  1907  he  con- 
veyed it  to  the  company  upon  the  former 
trusts  again.  The  limitations,  so  far  as 
material,  were  of  relatively  small  sums  to 
a  sister  and  niece  residing  in  Massachusetts, 
and,  subject  to  those  gifts  of  one  third  of 
the  income  to  his  widow  for  life  and  the 
rest  of  the  income  and  the  principal  to  his 
four  sons.  But  the  instrument  contained 
the  following  clause:  "Fifth.  I,  the  donor, 
expressly  reserve  the  right  to  direct  and 
control  the  disposition  of  the  said  trust 
property  and  estate,  to  revoke  and  vacate 
this  trust  at  any  time  during  my  life,  to 
enter  into  and  upon  and  take  possession  of 
the  same,  or  any  part  thereof,  to  require  a 
reconveyance  to  me  of  the  said  trust  prop- 
erty, or  any  part  thereof,  and  to  dispose  of 
Q  it  as  I  may  see  fit.  During  my  lifetime  the 
g  principal  and  income  shall  be  used  for  such 
*  beneficiaries *and  in  such  manner  as  I  may 
from  time  to  time  appoint,  and  in  default 
of  any  appointment  during  my  lifetime, 
and,  at  all  events,  after  my  death,  the  said 
Income  and  the  said  principal  shall  be  ap- 
plied, paid  over  or  held  as  herein  pro- 
vided." It  also  declared  that  no  portion  of 
principal  or  income  should  be  paid  under 
tome  of  the  leading  clauses  before  Bullen's 


death,  unless  by  his  direction.  In  fact,  he 
received  the  whole  income  during  his  life. 
The  supreme  court  held  that  an  inheritance 
tax  was  due  in  respect  of  the  whole  fund 
as  upon  a  transfer  intended  to  take  effect 
in  enjoyment  after  the  donor's  death. 

The  deeds  of  trust  were  not  a  merely 
simulated  transaction.  Bullen  made  a  will 
shortly  after  the  first  transfer,  which  was 
of  similar  tenor,  but  which,  it  is  found, 
"has  not  been  probated,"  perhaps  because 
the  parties  relied  upon  the  deeds.  The  deeds 
transferred  title  and  they  had  a  purpose. 
Bullen  at  the  time  was  suffering  from  loco- 
motor ataxia,  his  wife  also  was  in  precari- 
ous health,  and  the  chief  instrument  con- 
templated the  possible  disability  of  both. 
The  ultimate  limitations  would  operate  un- 
less revoked,  which  they  were  not.  But 
Bullen,  as  has  been  seen,  reserved  an  abso- 
lute power  of  control  over  all  of  his  gifts, 
and  exercised  it  during  his  life  by  a  revo- 
cation (followed,  to  be  sure,  by  a  reconvey- 
ance upon  the  same  terms),  and  by  taking 
all  the  income  of  the  fund.  The  words  of 
Lord  St.  Leonards  apply  with  full  force 
to  the  present  attempt  to  escape  the  Wis- 
consin inheritance  tax:  'TTo  take  a  dis- 
tinction between  a  general  power  and  a 
limitation  in  fee  is  to  grasp  at  a  shadow 
while  the  substance  escapes."  Sugden,  Pow- 
ers, 8th  ed.  396.  See  Gray,  Perpetuities, 
§  526b,  Ist  ed.  pp.  334,  335.  We  do  not 
speak  of  evasion,  because,  when  the  law 
draws  a  line,  a  case  is  on  one  side  of  it 
or  the  other,  and  if  on  the  safe  side  is  none 
the  worse  legally  that  a  party  has  availed 
himself  to  the  full  of  what  the  law  permits.  ^ 
When  an  act  is  condemned  as  an  evasion,  g 
what  is  meant  is  that  it^is  on  the  wrong* 
side  of  the  line  indicated  by  the  policy  if 
not  by  the  mere  letter  of  the  law.  What 
we  do  say  is  that  the  supreme  court  of 
Wisconsin  was  fully  justified  in  treating 
BuUen's  general  power  of  disposition  as 
equivalent  to  a  fee  for  the  purposes  of  the 
taxing  statute,  that  there  is  no  constitu- 
tional objection  to  its  doing  so,  and  that 
although  Illinois  also  has  taxed  the  fimd, 
as  it  might,  we  are  not  aware  that  it  has 
attempted  to  qualify  the  effect  that  Wis- 
consin has  given  to  the  power,  and  do  not 
intimate  that  it  could  have  done  so,  if  it 
had  tried.  See  Hawley  v.  Maiden,  232  U. 
S.  1,  13,  58  L.  ed.  477,  483,  34  Sup.  Ct 
Rep.  201. 

The  power  to  tax  is  not  limited  in  the 
same  way  as  the  power  to  affect  the  trans- 
fer of  property.  If  this  fund  had  passed  by 
intestate  succession,  it  would  be  recognuEed 
that  by  the  traditions  of  our  law  the  prop- 
erty is  regarded  as  a  univeraitas  the  sue- 
cession  to  which  is  incident  to  the  suooes^ 
sion  to  the  peraona  of  the  deceased.    As  th» 


Digitized  by 


Google 


IMS. 


BALTIMORE  &  O.  R.  00.  T.  HOSTETTER. 


476 


itate«  where  the  property  is  lituated,  if 
goTemed  by  the  common  law,  generally 
recognize  the  law  of  the  domidl  as  deter- 
mining the  enccession,  it  may  be  said  that, 
in  a  practical  sense  at  least,  the  law  of  the 
domicil  is  needed  to  establish  the  inherit- 
ance. Therefore  the  inheritance  may  be 
taxed  at  the  place  of  domidl,  whatever  the 
limitations  of  power  over  the  specific  chat- 
tels may  be,  as  is  especially  plain  in  the 
case  of  contracts  and  stock.  Blackstone  ▼. 
Miller,  188  U.  S.  189,  204,  47  L.  ed.  439, 
444,  23  Sup.  Ct.  Rep.  277;  Eldman  v.  Mar- 
tinez, 184  U.  S.  578,  586,  589,  590,  592,  46 
L.  ed.  697,  702-705,  22  Sup.  Ct.  Rep.  515; 
Thomson  ▼.  Advocate  General,  12  Clark  k 
F.  1,  18,  21, 13  Sim.  153,  9  Jur.  217;  Froth- 
ingham  ▼.  Shaw,  175  Mass.  59,  78  Am.  St. 
Rep.  475,  55  N.  E.  623;  Re  Swift,  137  K.  Y. 
77,  88,  18  L.R.A.  709,  32  N.  E.  1096;  Mann 
T.  Carter,  74  N.  H.  345,  15  L.Rji.(N.S.) 
150,  68  Atl.  130;  Hopkins's  Appeal,  77 
Conn.  644,  60  Atl.  657;  Hartman's  Case,  70 
N.  J.  £q.  664,  62  Atl.  560.  The  same  would 
be  true  of  a  universal  succession  established 
by  will,  and  the  notion  of  privity  or  identity 
of  person  that  is  recognized  in  these  cases 
has  been  carried  over  to  more  limited  be- 
quests and  in  some  degree  to  deeds.  Nor- 
cross  V.  James,  140  Mass.  188,  2  N.  E.  946. 
3  The  principle  that  allows  the  tax  is  to  be 
?  applied,  if  ever,  to  a  disposition  that 
operates  upon  the  great  mass  of  the  donor's 
estate,  and  that  takes  effect  only  upon  his 
death;  at  least,  so  far  as  concerns  the  per- 
sons before  this  court,  the  donor's  widow 
and  sons.  Lines's  Estate,  155  Pa.  378,  26 
Atl.  728. 

It  is  suggested  that  there  was  a  sub- 
ordinate error  in  not  deducting  the  amount 
of  the  Illinois  inheritance  tax.  But  this 
appears  not  to  have  been  assigned  in  the 
appeal  to  the  Supreme  Court  of  the  state, 
and  therefore  we  need  not  inquire  whether 
there  was  any  constitutional  obstacle  to  the 
state  of  Wisconsin  adopting  the  gross  fund 
disposed  of  rather  than  the  net  amount  re- 
eeived  as  the  measure  of  the  tax. 
Judgment  affirmed. 


<M0  U.  8.  820) 

BALTIMORE  k  OHIO  RAILROAD  COM- 
PANY, Plff.  in  Err., 

V. 

HARRY  F.  HOSTETTER. 

Oabnishhsnt  ^s»237-nJuDGMEirr-Jxnii»- 
DicnoN  TO  Gabnibh  Debt  Due  to  Non- 
BEBiDENT— Full  Faith  and  Credit. 

Jurisdiction  in  garnishment  of  a  debt 
4u6  from  a  railway  company  to  a  nonresi- 
dent employee  may  be  acquired  without  no- 
tice to  or  service  of  process  upon  him  (other 
than  an  extrajudicial  notice  given  by  the 
Kamishee),  to  as  to  make  the  judgment  in 


the  garnishment  proceedinss  valid  as  to 
him,  and  entitle  it  to  full  faith  and  credit 
in  the  state  where  he  resides. 

[BM.  Notsw— For  oUier  eases,  see  Qamlshmenf. 
Cent.  Die  I  4»:    Deo.  Die  «3»S7.] 

[No.  245.] 

Submitted  January  25, 1016.    Decided  April 
10,  1916. 

IK  ERROR  to  the  Circuit  Court  of  Marion 
County,  in  the  state  of  West  Virginia, 
to  review  a  judgment  which  affirmea  a 
judgment  of  the  Intermediate  Court  of  said 
county,  which,  on  a  trial  de  novo  on  an  ap« 
peal  from  a  justice's  court  judgment,  re- 
fused to  enforce  a  judgment  rendered  in 
another  state  in  garnishment  proceedings. 
Reversed  and  remanded  for  further  proceed- 
ings. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  E.  Hamilton,  Francis 
R.  Cross,  and  A.  Hunter  Boyd,  Jr.,  for  plain- 
tiff in  error. 

Mr.  W.  H.  Conaway  for  defendant  in 
error. 

e« 
^  Mr.  Chief  Justice  White  delivered  theSP 
opinion  of  the  court: 

Hostetter,  the  defendant  in  error,  a  resi- 
dent of  West  Virginia,  sued  in  a  justice's 
court  in  that  state  for  wages  due  him  by 
the  railroad  company,  now  plaintiff  in  er- 
ror. The  defense  was  that  the  wages  had 
been  paid  by  the  railroad  company  as  the 
result  of  a  garnishment  proceeding  taken 
against  it  in  the  state  of  Virginia,  where 
it  was  suable,  to  enforce  a  judgment  ren- 
dered in  Virginia  against  Hostetter  when 
he  resided  in  that  state,  and  after  a  domi- 
ciliary service  on  him.  The  case  went  from 
the  justice's  court  for  a  de  novo  trial  to  the 
intermediate  court  of  Marion  coimty,  where, 
as  the  result  of  a  verdict  against  the  rail- 
road company,  it  was  condenmed  to  pay 
again,  the  eourt  holding  that  the  Virginia 
garnishment  proceeding  was  not  entitled  to 
be  enforced  as  against  Hostetter  under  the 
full  faith  and  credit  clause  of  the  Consti- 
tution of  the  United  States  because  he  was 
not  served  with  process  in  such  proceeding, 
he  then  residing  in  West  Virginia,  although 
extrajudicial  notice  was  given  him  by  the 
railroad  company  of  the  proceeding.  The 
case  is  here  on  writ  of  error  to  review  the 
judgment  of  the  court  below,  affirming  that 
of  the  intermediate  court,  and  whether  prop- 
er force  was  given  to  the  full  faith  and 
credit  clause  is  the  question  for  decision. 

It  is  true  that  in  the  argument  for  the 
defendant  in  error  various  suggestions  are 
made  as  to  the  insufficiency  of  the  record 
concerning  the  existence  of  the  Virginia 
judgment  upon  wliich  relianoe  on  the  full 
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*  faith  and  credit^oIauBe  was  placed,  on  the 
ground  that  the  record  contains  mere  re- 
citals with  reference  to  the  judgment,  etc., 
etc.  For  the  sake  of  brevity  we  do  not 
stop  to  review  these  suggestions,  although 
we  have  considered  them  all,  since  we  think 
they  are  not  only  without  merit,  but  many 
of  them  are  in  effect  frivolous,  because  in 
our  opinion  the  record  suffices  to  establish 
the  facts  which  were  stated  by  the  court 
below  as  the  basis  for  its  judgment,  and 
which  we  briefly  recapitulate  as  follows: 

The  plaintiff  in  July,  1911,  resided  in 
Clifton  Forge,  Virginia,  and  was  indebted 
to  one  Wagner  in  the  sum  of  $35,  for  which 
debt  Wagner  obtained  a  judgment  against 
him  in  a  justice's  court  of  Virginia,  based 
upon  a  summons  served  "on  said  plaintiff 
.  .  .  by  delivering  a  copy  thereof  to  the 
wife  the  plaintiff  at  his  usual  place  of 
abode.  .  .  .  Said  record  further  shows 
.  .  .  that  on  the  17th  day  of  September, 
1912,  a  garnishee  summons  was  issued  by 
H.  H.  Harlow,  a  justice  of  the  peace  in  the 
city  of  Staunton,  Virginia,  .  .  .  which 
garnishee  summons  was  directed  against  the 
said  Baltimore  &  Ohio  Railroad  Company 
.  .  .  charging  that  it  had  money,  or 
other  personal  estate,  in  its  possession  or 
control  belonging  to  the  said  Hostetter,  and 
requiring  the  said  railroad  company  to  ap- 
pear ...  to  answer  said  garnishment 
or  suggestion;  .  .  .  and  that  on  the  3d 
day  of  October,  1912,  said  justice  last  above 
named  rendered  a  judgment  against  the  said 
Hostetter  and  the  Baltimore  &  Ohio  Rail- 
road Company  in  favor  of  the  said  Wagner 
in  the  sum  of  $38.40,  with  interest  .  .  . 
In  this  garnishment  or  suggestion  proceed- 
ing, no  notice  or  process  of  any  kind  was 
given  to  or  served  upon  the  said  Hostetter, 
he  then  being  a  resident  of  this  state  [West 
Virginia],  and  had  been  such  resident  for 
more  than  a  year  previous  to  the  date  of 
the  institution  of  the  garnishment  proceed- 
^  ing.  From  this  said  last-named  judgment 
3  the  Baltimore  &  Ohio  Railroad  Company 

*  appealed  to  the  corporation  court  of  the 
city  of  Staunton,  and  this  appeal  was  heard 
and  passed  upon  by  said  court  on  the  27th 
day  of  February,  1913.  So  far  as  the  rec- 
ord shows,  no  notice  of  such  proceeding  in 
the  courts  of  Virginia  was  given  to  the  de- 
fendant until  on  or  about  the  14th  day  of 
February,  1913,  when  the  said  railroad  com- 
pany did  notify,  in  writing,  the  said 
Hostetter,  of  the  pendency  of  the  said  gar- 
nishment proceedings  on  appeal  in  said  cor- 
poration court.  .  .  .  It  is  not  contended 
that  any  formal  notice  was  given  to  said 
Hostetter  of  the  garnishment  proceedings 
for  the  reason  that  the  statute  of  Virginia 
under  which  said  proceedings  was  instituted 
does  not  require  notice  to  be  given  a  non- 
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resident  of  that  state  of  the  pendency  of  the 
garnishment  or  suggestion." 

Although  the  railroad  had  paid  in  virj^ue 
of  the  judgment  rendered  in  the  garpish.- 
ment  proceeding  taken  ba  above  stated,  Hjie  - 
court,  agreeing  in  opinion,  as  we  have  said, 
with  the  trial  court,  held  tliat  the  garnish- 
ment proceeding  and  the  judgment  in  it 
were  no  protection  to  the  railroad  company 
because  there  was  no  power  in  the  Virginia 
courts  to  garnishee  in  that  state  in  the  hands 
of  the  railroad  a  sum  of  money  due  by  it 
to  an  employee  domiciled  in  another  state 
without  service  on  such  employee  in  Vir- 
ginia, and  that  the  full  faith  and  credit 
clause  imposed  no  duty  to  enforce  a  judg- 
ment in  garnishment  proceedings  affected 
with  the  want  of  power  stated. 

In  view  of  the  decisions  of  this  court  deal- 
ing with  the  exact  situation  here  presented 
and  expressly  holding  that  the  principles 
upon  which  the  court  below  based  its  ac- 
tion were  erroneous  and  could  not  be  up- 
held consistently  with  the  duty  to  apply 
and  enforce  the  full  faith  and  credit  clause, 
we  need  do  no  more  than  cite  the  cases  re- 
ferred to.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Sturm,  174  U.  S.  710,  43  L.  ed.  1144, 19  Sup. 
Ct.  Rep.  797;  Harris  v.  Balk,  198  U.  S. 
215,  49  L.  ed.  1023,  25  Sup.  Ct.  Rep.  625, 
3  Ann.  Cas.  1084;  Louisville  ft  N.  R.  Co. 
v.  Deer,  200  U.  S.  176,  50  L.  ed.  426,  26 
Sup.  Ct.  Rep.  207.  g 

*As  it  follows  that  the  judgment  below,* 
in  so  far  as  it  compelled  the  railroad  to  pay 
the  second  time  the  sum  which  it  had  dis- 
charged under  the  Virginia  judgment,  was 
erroneous,  it  must  be  reversed  and  the  case 
remanded  for  further  proceedings  not  in- 
consistent with  this  opinion* 

And  it  is  so  ordered. 


(241  u.  8.  44) 
ALLAN  H.  RICHARDSON,  as  Treasurer  of 
Porto  Rico,  Plff.  in  Err., 

V. 

FAJARDO  SUGAR  COMPANY. 
Tebbitobies  ^=»32— Pobto  Rico  —  Immu- 
nity FBOM  Sun^-OONSENT. 

Any  right  of  Porto  Rico  to  invoke 
immunity  from  suit  without  its  consent  ta 
defeat  the  jurisdiction  of  a  Federal  court 
of  an  action  against  the  treasurer  of  Porta 
Rico  to  recover  back  a  tax  wrongfully  as- 
sessed was  lost,  where  the  treasurer,  appear- 
ing by  the  attorney  general  of  Porto  Rico^ 
made  full  answer  to  the  original  complaint^ 
a  day  for  trial  was  fixed  by  stipulation, 
amended  and  supplemental  complamts  were 
filed  and  appropriately  answered,  and  the 
court's  jurisdiction  was  first  challenged  by 
a  motion  to  dismiss  eight  months  after  the 
action  was  begun. 

[Ed.   Note.— For   otlier  cases,   see  Territories^ 
Cent.  Dig.  S  25 ;    Dec.  Dig.  «s»S2.] 

[No.  280.] 
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Argaed  Maroh  IS  and  14,  1916.     Decided 
April  17,  1016, 

IN  ERROR  to  the  District  Oourt  of  the 
United  States  for  Porto  Rico  to  review 
a  Judgment  for  the  recovery  back  of  a  tax 
wrongfully  assessed.    Affirmed. 

See  same  case  below,  6  Porto  Rico  Fed. 
Rep.  224. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  T.  Ansell,  Howard  L. 
Kern»  and  Lewis  W.  Call  for  plaintiff  in 
error. 

Messrs.  Lorenzo  D.  Armstrong  and 
Joseph  W.  Murphy  for  defendant  in  error. 

? 

*  Mr.  Justice  McReynoIds  delivered  the 
opinion  of  the  court: 

Taxes  for  the  fiscal  year  1911-1912, 
amounting  to  $7,038,  were  assessed  against 
defendant  in  error  on  account  of  certain  per- 
sonal property,  and  were  paid  under  pro- 
test. Purporting  to  proceed  under  act  No. 
H  35,  Laws  of  Porto  Rico,  1911    (copied  in 

•  margin),  and  claiming  the* assessment  was 
wholly  illegal,  the  Sugar  Company  brought 
this  suit  to  recover  the  sum  so  paid.  In 
due  season  the  treasurer  of  Porto  Rico,  ap- 
pearing by  its  attorney  general,  made  full 
answer  to  the  original  complaint ;  a  day  for 
trial  was  fixed  by  stipulation;  an  amended 
and  also  a  supplemental  complaint  were 
filed  and  appropriately  answered.  Eight 
months  after  institution  of  the  action  the 
court's  jurisdiction  was  first  challenged  by 
motion  to  dismiss,  and  thereafter  the  point 
was  persistently  urged.  The  company  re- 
covered judgment  for  amount  claimed  (6 
Porto  Rico  Fed.  Rep.  224) ;  and  the  cause 
has  been  argued  here  by  counsel. 


It  is  not  now  seriously  maintained  that 
the  tax  was  lawfully  demanded — ^in  effect^ 
the  contrary  is  conceded. 

A  reversal  of  the  district  court's  action 
is  asked  upon  the  theory  that  the  proceed- 
ing is  against  Porto  Rico,  a  government  of 
sovereign  attributes,  which  has  only  con- 
sented to  be  sued  in  its  own  courts.  Porto- 
Rico  V.  Rosaly  y  Castillo,  227  U.  S.  270, 
57  L.  ed.  507,  33  Sup.  Ct  Rep.  352.  What- 
ever might  have  been  the  merit  of  this  posi- 
tion if  promptly  asserted  and  adhered  to,, 
we  hold,  following  the  principles  announced 
in  Porto  Rico  v.  Ramos,  232  U.  S.  627,  68 
L.  ed.  763,  34  Sup.  Ct.  Rep.  461,  that  having 
solemnly  appeared  and  taken  the  other  steps- 
above  narrated,  plaintiff  in  error  could  not 
thereafter  deny  the  court's  jurisdiction. 
Gunter  v.  Atlantic  Coast  Line  R.  Co.  20O 
U.  S.  273,  284,  50  L.  ed.  477,  483,  26  Sup. 
Ct.  Rep.  252.    The  judgment  is  affirmed. 


(841  U.  9.  22) 
G.  k  C.  MERRIAM  COMPANY,  Appt^ 

V. 

ARTHUR  J.   SAALFIELD,   Saalfield  Pub- 
lishing Company,  and  George  W.  Ogilvie. 

CouBTs  ^=3385(4)— Appeal  fbom  District 

CousT— Jurisdiction  Below. 

I.  The  jurisdiction  of  a  Federal  district 
court  as  a  Federal  eourt  is  so  involved  as- 
to  sustain  a  direct  appeal  to  the  Federal 
Supreme  Court,  under  the  Judicial  Code, 
§  238,1  in  orders  quashing  service  of  process- 
against  a  nonresident  by  substituted  service 
upon  persons  said  to  represent  him  within 
the  district,  and  setting  aside  all  proceed- 
ings based  thereon. 

[Bd.  Note.— For  other  esBes,  see  Courts,  Cent.. 
T>ig,  9  1081;    Dee.  Dig.  es>386(4).] 


Section  1.  That  in  all  cases  in  which  an 
officer  charged  by  law  with  the  ooUection  of 
revenue  due  the  government  of  Porto  Rico, 
shall  institute  any  proceeding  or  take  any 
steps  for  the  collection  of  the  same,  alleged 
or  claimed  by  such  officer  to  be  due  from 
any  person,  the  party  against  whom  the 
proceeding  or  step  is  taken  shall,  if  he  con- 
ceives the  same  to  be  unjust  or  illegal,  or 
against  any  statute,  pay  the  same  under 
protest. 

Sec  2.  Be  it  further  enacted,  that  upon 
his  making  such  pavment,  the  officer  or  col- 
lector shall  pay  such  revenue  into  the  treas- 
ury of  Porto  Rico,  giving  notice  at  the  time 
of  the  payment  to  the  treasurer,  that  the 
same  was  paid  under  protest. 

Sec.  3.  Be  it  further  enacted,  that  the 
party  paying  said  revenue  under  protest, 
may,  at  any  time  within  thirtv  days  after 
making  said  payment,  and  not  longer  there- 
after, sue  the  said  treasurer  for  said  sum, 
for  the  recovenr  thereof  in  the  court  having 
competent  jurisdiction  thereto;  and  if  it 
be  determined  that  the  same  was  wrongfully 
collected  as  not  being  due  from  said  party 
to  the  government  for  any  reason  going  to 


the  merits  of  the  same,  the  court  trying 
the  case  mav  certify^  of  record  that  the  same- 
was  wrongfully  paid  and  ought  to  be  re- 
funded, and  thereupon  the  treasurer  shall 
repay  the  sum,  which  payment  shall  be 
made  in  preference  to  other  claims  on  the 
treasury.  Either  party  to  said  suit  shall 
have  the  right  of  appeal  to  the  supreme 
court. 

Sec.  4.  Be  it  further  enacted  that  there 
shall  be  no  other  remedy  in  any  case  of  tiie- 
collection  of  revenue  or  attempt  to  collect 
revenue  illegally. 

Sec.  5.  Be  it  further  enacted  that  no  writ 
for  the  prevention  of  the  collection  of  any 
revenue  claimed,  or  to  hinder  and  delay 
the  collection  of  the  same  shall  in  any  wise 
issue,  either  supersedeas,  prohibition,  or  any 
other  writ  or  process  whatever;  but  in  all 
cases  in  which  for  any  reason  any  person 
shall  claim  that  the  tax  so  collected  was- 
wrongfully  or  illegally  collected,  the  remedv 
for  said  party  shall  be  as  above  provided, 
and  none  other. 

Sec.  6.     .    .    • 

Sec.  7.  .  .  •  [Rev.  Stat.  &  Codes  1911^ 
p.  564,  note.] 
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Judgment  «=»650-Res  Judicata  —  Pab- 

TIE8    —    PaBTICIPATION    UI    DZTKSSE    — 

Final  Decueb. 

2.  A  decree  may  not  be  rtt  judicata  as 
against  a  third  party  participating  in  the 
defense  unless  it  is  so  far  final  as  to  be 
ret  judicata  against  the  defendant  himself. 

[Ed.    Note.— For   other   cases,    see   Judgment, 
Cent.  Dig.  9  Ud2 ;    Dec  Dig.  «=s>6o0.] 
Judgment  ^=>855(2)— Necessity  of  Sebv- 

icE  OF  Process— Nonresident  — Anoil- 

LABT  Proceeding. 
d.  A  supplemental  bill  interposed  for 
the  purpose  of  obtaining  a  decree  in  per- 
9onam  against  a  nonresident  upon  the 
ground  that  by  his  participation  in  the  de- 
fense of  the  original  action  he  had  made 
himself  an  actual,  though  not  a  nominal, 
party,  and  was,  therefore,  under  the  doc- 
trine of  res  judicata,  bound  by  the  decree 
therein,  is  an  original  proceeding  as  against 
him,  not  a  dependent  and  ancillary  one, 
and  jurisdiction  thereof  cannot  be  exerted 
upon  mere  notice  to  him  without  service 
of  original  process  within  the  district. 

[Ed.  Note.— For  other 'cases,  see  Judgment. 
Cent.  Dig.  9  1&79 :    Dec  Dig.  «s»856(2).l 

[No.  178.] 

Argued  January  14  and  17,  1916.    Decided 
AprU  17,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Ohio  to  review  orders  quashing  the 
service  of  process  against  a  nonresident  by 
substituted  service,  and  setting  aside  all 
proceedings  based  thereon.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  'William  B.  Hale  and  James  A. 
Ford  for  appellant. 

Messrs.  Wade  H.  Ellis  and  Challen  B. 
Ellis  for  appellees. 

8 

*  *  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  is  a  direct  appeal  from  the  district 

court  under  §  238,  Judicial  Code  [36  Stat. 

at  L.   1157,  chap.  231,  Ck>mp.  Stat.   1913, 

2  §    1215],    upon    the    sole    question    of    the 

•  jurisdiction  *of  that  court  to  make  and  en- 
force a  final  decree  in  pereonam  against  ap- 
pellee George  W.  Ogilvie.  The  decree  was 
founded  upon  a  supplemental  bill  making 
Ogilvie  a  party  to  a  suit  already  pending, 
and  upon  substituted  service  of  process  on 
persons  said  to  represent  him  as  attorneys 
in  the  state  of  Ohio,  he  being  a  citizen  and 
resident  of  the  state  of  New  York,  and  not 
having  been  personally  served. 

The  facts  are  as  follows:  In  December, 
1908,  appellant  filed  its  original  bill  against 
Saalfield  in  the  then  circuit  oourt  of  the 
United  States  for. the  northern  district  of 
Ohio,  for  relief  against  imfair  competition 
in  the  business  of  publishing  and  selling 
dictionaries.    Saalfield  was  duly  served  with 


process,  appeared,  and  made  defense.  Ths 
circuit  court  having  dismissed  the  bill,  the 
circuit  court  of  appeals  reversed  the  decree 
(111  C.  C.  A.  517,  190  Fed.  927,  117  C,  a 
A.  245,  198  Fed.  369),  and  remanded  the 
cause,  with  direction  for  an  injunction  and 
an  accounting  in  conformity  with  its  opin- 
ion. The  district  court  made  a  decree  in 
accordance  with  the  mandate  September  11, 
1912,  with  an  order  of  reference  for  the  ac- 
counting. Thereafter  and  on  December  16, 
1912,  the  supplemental  bill  was  filed,  setting 
up  in  substance  that  since  the  entry  of  the 
decree  of  September  11  complainant  had  dis- 
covered, and  it  charged  the  fact  to  be,  that 
Ogilvie  had  from  the  beginning  actively  con- 
ducted, controlled,  and  directed  the  de- 
fense of  the  suit,  having  selected,  retained, 
and  paid,  as  solicitors  and  counsel  for  de- 
fendant Saalfield,  the  firm  of  Weed,  Miller, 
k  Nason,  of  Cleveland,  Ohio,  and  Mr.  George 
F.  Bean,  of  Boston,  Massachusetts,  who,  in 
pursuance  of  said  retainer,  appeared  on  be- 
half of  Saalfield,  but  acted  for  and  under 
instructions  of  Ogilvie;  that  in  fact  Ogilvie 
was  the  proprietor  of  the  dictionaries  in- 
volved in  the  suit,  which  were  published  and 
sold  for  his  benefit  and  profit  by  Saalfield 
under  a  contract  providing  for  the  payment 
of  royalties  to  Ogilvie;  that  pending  theg 
suit  Saalfield  had* transferred  and  assigned* 
to  the  Saalfield  Publishing  Company,  a  cor- 
poration, his  business  of  publishing  and 
selling  the  dictionaries;  that  the  company, 
as  successor  of  and  claiming  through  and 
under  Saalfield,  was  bound  by  all  the  pro- 
ceedings in  the  suit,  and  that  it  was  tiien 
carrying  on  the  business,  under  contract 
with  Ogilvie;  and  that,  by  reason  of  the 
facts  mentioned,  Ogilvie  had  made  himself 
privy  to  the  suit,  and  an  actual  though  not 
a  nominal  party  thereto,  and  was  bound  by 
the  proceedings  and  decree  therein.  Ap- 
propriate relief  was  prayed  against  Saal- 
field, the  Saalfield  Publishing  Company,  and 
Ogilvie. 

Upon  the  filing  of  the  supplemental  bill 
and  an  affidavit  setting  forth  that  Ogilvie 
was  a  nonresident  of  the  northern  district 
of  Ohio,  and  that,  as  alleged  in  the  supple- 
mental bill,  the  firm  of  Weed,  Miller,  k 
Nason,  of  Cleveland,  and  George  F.  Bean, 
of  Boston,  Massachusetts,  who  had  ap- 
peared respectively  as  solicitors  and  coun- 
sel for  defendant  Saalfield  in  the  defense 
of  the  suit,  were  in  fact  retained  and  em- 
ployed by  Ogilvie  for  that  purpose,  and  paid 
by  him  and  acted  vmder  his  instructions 
and  directions,  complainant  moved  for  and 
obtained  an  order  authorizing  substituted 
service  of  process  against  Ogilvie,  to  be 
made  within  the  district  upon  the  Cleve- 
land attorneys,  and  in  the  district  of  Massft- 
chnsetts  upon  George  F.  Bean.    Service  was 
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made  accordingly,  and  the  process  returned; 
and  it  appearing  from  an  affidavit  made  by 
defendant  Ogilvie,  and  filed  in  the  cause  on 
February  22,  1913,  that  he  had  had  actual 
notice  of  the  supplemental  bill,  an  inter- 
locutory decree  pro  confcsso  was  entered, 
and  this  was  followed,  on  October  16,  1913, 
by  a  final  decree  for  the  recovery  against 
him  of  profits  amounting,  with  interest,  to 
$81,312.78,  besides  costs.  Thereafter  Ogil- 
vie,  by  solicitors,  appearing  specially  for 
the  purpose,  moved  to  quash  the  service  of 
the  writ  of  subpoena  issued  against  him, 
and  to  set  aside  all  proceedings  based  there- 
9  on.  The  district  court,  having  heard  testi- 
•  mony,  granted  the^motion,  and  at  the  same 
time  denied  a  petition  filed  by  complainant 
for  enforcement  of  the  final  decree  against 
Ogilvie;  and  from  final  orders  entered  for 
carrying  into  effect  this  decision,  complain- 
ant has  appealed  to  this  court. 

There  is  a  motion  to  dismiss,  based  upon 
the  familiar  ground  that  the  "jurisdiction 
of  the  court"  referred  to  in  |  238,  Judicial 
Code,  means  its  jurisdiction  as  a  Federal 
court,  and  not  its  general  jurisdiction  as  a 
judicial  tribunal;  the  insistence  being  that 
the  contention  of  complainant  below  pre- 
sented no  more  than  a  general  question  of 
procedure  in  equity,  and  not  one  peculiar 
to  the  district  court  as  a  Federal  court. 
But  the  distinction  referred  to  bears  upon 
the  nature  of  the  jurisdiction  exercised  or 
refused  to  be  exercised  after  a  valid  service 
of  process  upon  the  defendant,  and  does  not 
affect  the  question  whether  the  court  has 
acquired  jurisdiction  over  the  person,  which 
is  the  one  here  involved.  This  question  may 
be  reviewed  on  direct  appeal.  Shepard  v. 
Adams,  168  U.  8.  618,  623,  42  L.  ed.  602, 
603,  18  Sup.  Ct.  Rep.  214;  Remington  v. 
Central  P.  R.  Co.  198  U.  S.  95,  99,  49  L. 
ed.  969,  963,  25  Sup.  Ct.  Rep.  577;  Board  of 
Trade  v.  Hammond  Elevator  Co.  198  U.  S. 
424,  434,  49  L.  ed.  1111,  1116,  25  Sup.  Ct. 
Rep.  740;  Commercial  Mut.  Acci.  Co.  v. 
Davis,  213  U.  S.  245,  256,  53  L.  ed.  782,  787, 
29  Sup.  Ct.  Rep.  445;  Mechanical  Appliance 
Co.  V.  Castleman,  215  U.  S.  437,  440,  54  L. 
ed.  272,  275,  30  Sup.  Ct.  Rep.  125;  Herndon- 
Carter  Co.  v.  James  N.  Norris,  Son  k  Co. 
224  U.  S.  406,  498,  66  L.  ed.  857,  858,  32 
Sup.  Ct.  Rep.  550.  In  Bache  v.  Hunt,  193 
U.  S.  523,  48  L.  ed.  774,  24  Sup.  Ct.  Rep. 
647,  the  decision  that  was  held  not  review- 
able on  direct  appeal  was  rendered  upon  a 
plea  to  the  jurisdiction  of  the  court  over 
the  subject-matter.  In  Courtney  v.  Pradt, 
196  U.  S.  89,  49  L.  ed.  398,  25  Sup.  Ct.  Rep. 
208,  the  suit  had  been  removed  from  a  Ken- 
tucky state  court  to  the  United  States  cir- 
cuit court,  where  Pradt  filed  a  special  de- 
murrer, assigning  as  causes  that  the  court 
had  no  jurisdiction  of  the  person  or  of  the 


subject-matter.  The  court  dismissed  the 
suit  for  want  of  jurisdiction,  and  it  ap- 
peared from  its  opinion  that  this  was  d<me 
because  Pradt,  who  was  sued  as  executor, 
was  appointed  as  such  in  Wisconsin,  and  a^ 
suit  against  a* Wisconsin  executor  could  not* 
be  maintained  in  the  Kentucky  state  courts 
nor  in  the  Federal  court.  The  question  of 
jurisdiction  was  not  certified  to  this  court, 
and  the  appeal  was  therefore  dismissed. 
These  cases  are  plainly  distinguishable.  The 
present  motion  to  dismiss  must  be  denied. 

Appellant's  case  upon  the  merits  is  rested 
upon  the  theory  that  Ogilvie  was  privy  to 
the  original  suit  against  Saal field,  and  aa 
actual  though  not  an  ostensible  party  there- 
to, in  such  a  real  sense  that  the  final  de- 
cree therein  would  be  res  judicata  against 
him;  that  the  district  court  had  jurisdiction 
to  entertain  the  suit  as  against  him  not- 
withstanding he  resided  outside  the  dis- 
trict, because  by  voluntarily  coming  in  and 
defending  for  Saalfield,  he  had  submitted  to 
the  jurisdiction  and  waived  the  objection, 
and  because  the  supplemental  bill  was  a 
dependent  and  ancillary  proceeding,  and 
therefore  properly  brought  in  the  district 
wherein  the  original  proceeding  was  pend- 
ing; and,  finally,  that  because  of  its  being 
an  ancillary  proceeding,  substituted  service 
upon  the  solicitors  representing  Ogilvie  in 
the  original  proceeding  was  sufficient  to  sub- 
ject him  to  the  jurisdiction  for  the  purposes 
of  the  supplemental  bill.  There  is  a  faint 
attempt  to  sustain  the  jurisdiction  on  th« 
theory  that  Ogilvie's  affidavit,  filed  Feb- 
ruary 22,  1913,  as  mentioned  in  the  inter- 
locutory decree  pro  oonfeaao,  amounted  to  a 
general  appearance,  because  it  was  sub- 
mitted in  opposition  to  a  motion  for  in- 
junction on  the  supplemental  bill,  and  be- 
cause it  "argued  the  case  upon  the  merits.** 
This  may  be  overruled  at  once.  The  affi« 
davit  shows  on  its  face  that  it  was  to  bo 
used  only  as  evidence  for  defendants  Saal- 
field and  the  Publishing  Company,  and  was 
not  to  be  construed  as  an  appearance  by 
Ogilvie. 

The  district  court,  while  raising  some 
question  whether  the  solicitors  and  coun- 
sel who  had  appeared  for  Saalfield  at  Ogil- 
vie's  expense  had  not  concluded  their  serv-g 
ices  in*Ogilvie's  behalf  prior  to  the  filing* 
of  the  supplemental  bill,  yet  rested  its  deci- 
sion substantially  upon  the  ground  that 
complainant  did  not  know  that  Ogilvie  had 
any  connection  with  Saalfield  or  the  Saal- 
field Publishing  Company  until  after  the 
making  of  the  decree  of  September  11,  1912, 
upon  the  going  down  of  the  mandate  from 
the  circuit  court  of  appeals;  and  that  for 
this  reason  Ogilvie  could  not  have  taken 
advantage  of  that  decree  had  it  been  ad- 
verse to  complainant,  and  therefore  was  not 
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estopped   by   It,   sinoe   estoppels   rnnst   be 
matual. 

In  BO  holding,  the  eourt  applied  the  doo- 
trine  that  has  been  laid  down  in  a  number 
of  cases,  that  a  third  party  does  not  be- 
come bound  by  a  decree  because  of  his  par- 
ticipation in  the  defense  unless  his  conduct 
in  that  regard  was  open  and  avowed  or 
otherwise  known  to  the  opposite  party,  so 
that  the  latter  would  have  been  concluded 
by  an  adverse  Judgment.  See  Andrews  v. 
National  Foundry  k  Pipe  Works,  36  L.R.A. 
139,  22  G.  G.  A.  110,  46  U.  8.  App.  281,  76 
Fed.  166,  173;  Lane  ▼.  Welds,  39  G.  G.  A. 
428,  99  Fed.  286,  288.  We  need  not  con- 
aider  the  soundness  of  the  doctrine,  for  ap- 
pellant does  not  question  it»  insisting  only 
that  it  is  not  applicable  here  because  Ogil- 
▼ie's  control  of  the  defense  made  in  Saal- 
-field's  name  became  known  to  appellant  dur- 
ing the  progress  of  the  suit,  and  before 
final  decree;  it  being  contended  that  the 
decree  of  September  11,  1912,  was  inter- 
locutory, and  not  final. 

But  it  is  familiar  law  that  only  a  final 
judgment  is  re$  judicata  as  between  the 
parties.  And  it  is  evident  that  a  decree 
cannot  be  ret  judicata  as  against  a  third 
party  participating  in  the  defense  unless 
it  is  so  far  final  as  to  be  ret  judicata 
against  the  defendant  himself.  Hence,  if 
the  decree  of  September  11  was  not  final 
as  between  appellant  and  Saalfield,  it  can- 
not be  ret  judicata  as  against  Ogilvie;  and 
thus  the  fundamental  ground  for  proceed- 
ing against  the  latter  by  supplemental  bill 
with  substituted  service  of  process  disap- 
pears. This  sufficiently  shows  the  weakness 
S  of  appellant's  position,  which,  upon  analy- 
^  sis,  is* found  to  be  this:  that  upon  the 
theory  that  Ogilvie  would  be  estopped  by  a 
final  decree  if  and  when  made,  it  sought  to 
bring  him  into  the  suit,  before  final  decree, 
as  if  he  were  already  estopped.  However 
convenient  this  might  be  to  a  complainant 
in  appellant's  position,  it  is  inconsistent 
with  elementary  principles. 

But,  assuming  for  argument's  sake  that 
the  decree  was  final,  and  that  Ogilvie  was 
fully  estopped  by  it  because  of  having  taken 
charge  and  exercised  control  of  Saalfield's 
defense  through  solicitors  and  counsel  re- 
tained and  paid  by  himself;  and  assuming 
that  their  employment  had  not  been  termi- 
nated at  the  time  the  supplemental  bill  was 
filed, — ^the  question  of  the  sufficiency  of  the 
proceedings  taken  by  way  of  substituted 
service  to  bring  Ogilvie  within  the  juris- 
diction of  the  court  still  remains,  and  this 
depends  upon  whether  the  supplemental  bill 
is  a  dependent  and  ancillary  proceeding, 
jurisdiction  of  which  follows  jurisdiction 
-of  the  original  cause,  and  may  be  exerted 
upon  mere  notice  to  the  party,  without  serv- 


ice or  original  process  within  the  district. 
It  seems  to  be  thought  that  because  Ogil- 
vie was  identified  in  interest  with  the 
defendant  in  the  original  suit,  and  had  and 
exercised  the  right  to  make  defense  and 
control  the  proceedings  and  appeal  from  the 
decree,  he  may  be  treated  for  all  purposes 
as  an  actual  party  to  the  record.  But  this 
by  no  means  follows.  The  doctrine  of  rcM 
judicata  fumishea  a  rule  for  the  decision 
of  a  subsequent  case  between  the  same  par- 
ties or  their  privies  respecting  the  same 
cause  of  action.  Obviously,  the  rule  for  de- 
cision applies  only  when  the  subsequent  ac- 
tion has  been  brought.  So  far  as  the  sup- 
plemental bill  seeks  to  bring  in  Ogilvie  at 
a  new  party  and  obtain  relief  against  him, 
it  is  not,  in  any  proper  sense,  dependent 
upon  or  ancillary  to  the  original  suit 
against  Saalfield.  It  is  not  analogous  to 
a  suit  for  an  injunction  against  the  prose- 
cution of  a  previous  suit  or  the  enforcement  g 
of  a  judgment  therein.  It  has  not^for  its* 
object  some  further  dealing  with  the  same 
subject-matter.  Ogilvie  is  not  in  the  posi- 
tion of  one  who,  pending  a  suit  about  prop- 
erty, has  acquired  an  interest  in  the  sub- 
ject-matter. The  object  of  the  original  bill 
was  to  obtain  an  injunction  and  recover 
profits  from  Saalfield;  that  of  the  supple- 
mental bill  is  to  obtain  an  injunction  and 
an  accounting  of  profits  against  Ogilvie 
respecting  the  same  transactions.  But  the 
merits  are  not  to  be  adjudicated  against 
him  until  he  is  brought  into  court,  and  as 
against  him  the  supplemental  bill  is  an 
original,  not  an  ancillary,  proceeding.  In 
Dunn  T.  Clarke,  8  Pet.  1,  8  L.  ed.  845,  one 
Graham  had  recovered  a  judgment  at  law 
in  an  action  of  ejectment  against  the  com- 
plainants, Glarke  and  others,  in  the  United 
States  circuit  court,  jurisdiction  depend- 
ing upon  diversity  of  citizenship.  Graham 
having  died,  the  defendant,  Dunn,  held  the 
land  recovered  in  trust  under  his  wilL 
Clarke  and  others  filed  their  bill  in  the 
same  court,  praying  for  an  injunction 
against  the  judgment  and  for  a  decree  that 
the  land  in  controversy  be  reconveyed.  All 
the  complainants  and  defendants  were  resi- 
dents of  the  same  state  (Ohio).  This  court 
said:  "No  doubt  is  entertained  by  the 
court  that  jurisdiction  of  the  case  may  be 
sustained,  so  far  as  to  stay  execution  on 
the  judgment  at  law  against  Dunn.  He  is 
the  representative  of  Graham;  and  al- 
though he  is  a  citizen  of  Ohio,  yet  this  fact, 
under  the  circumstances,  will  not  deprive 
this  court  of  an  equitable  control  over  the 
judgment.  But  beyond  this,  the  decree  of 
this  court  cannot  extend.  Of  the  action  at 
law,  the  circuit  court  had  jurisdiction;  and 
no  change  in  the  residence  or  condition  of 
the  parties  can  take  away  a  jurisdiction 


Digitized  by 


Google 


1016. 


O.  &  a  MERRIAM  CX>.  t.  SAALFIELD. 


481 


which  has  once  attached.  If  Graham  had 
lived,  the  circuit  court  might  have  issued 
an  injunction  to  his  judgment  at  law,  with- 
out a  personal  serrioe  of  process,  except 
<m  his  counsel;  and  as  Dunn  is  his  repre- 
J  sentative,  the  court  may  do  the  same  thing, 
as  against  him.  The  injunction^bill  is  not 
oonsidered  an  original  bill  between  the 
same  parties,  as  at  law:  but,  if  other  par- 
ties are  made  in  the  bill,  and  different  in- 
terests involved,  it  must  be  considered,  to 
that  extent  at  least,  an  original  bill;  and 
the  jurisdiction  of  the  circuit  court  must 
depend  upon  the  citizenship  of  the  parties. 
In  the  present  case,  several  persons  are 
made  defendants  who  were  not  parties  or 
privies  to  the  suit  at  law,  and  no  jurisdic- 
tion as  to  them  can  be  exercised  bj  this  or 
the  circuit  court."  So  far  as  it  shows  the 
distinction  between  an  original  bill  and  one 
that  is  not  to  be  so  considered,  the  case  is 
in  point  upon  the  present  question.  The 
reference  to  "privies"  must  be  taken  in  con- 
nection with  the  subject-matter,  which  in 
that  case  was  the  ownership  of  land. 

No  case  to  which  we  are  referred,  nor  any 
other  that  we  have  found,  i  goes  to  the  ex- 
tent of  sustaining  as  an  ancillary  proceed- 
ing a  bill  interposed  for  the  purpose  of 
obtaining  a  decree  in  personam  against  a 
party  upon  the  ground  that  he  had  par- 
ticipated in  the  defense  of  a  previous  action 
against  another  party  so  as  to  become  bound 

1  See  Milwaukee  &  M.  R.  Co.  v.  Milwau- 
kee &  St.  P.  R.  Co.  2  Wall.  609,  633,  17  L. 
ed.  886,  895;  Freeman  v.  Howe,  24  How. 
450,  460,  16  L.  ed.  749,  752;  Krippendorf 
V.  Hyde,  110  U.  S.  276,  285,  28  L.  ed.  145, 
148,  4  Sup.  Ct.  Rep.  27;  CUrke  v.  Mathew- 
son,  12  Pet.  164,  171,  9  L.  ed.  1041,  1043; 
Webb  V.  Bamwall,  116  U.  S.  193,  197,  29 
L.  ed.  595,  596,  6  Sup.  Ct.  Rep.  350;  Covell 
V.  Heyman,  111  U.  S.  176,  179,  28  L.  ed. 
390,  391,  4  Sup.  Ct.  Rep.  355;  Dewey  v. 
West  Fairmont  Gas  Coal  Co.  123  U.  S.  329, 
833,  31  L.  ed.  179,  181,  8  Sup.  Ct.  Rep. 
148;  Gumbel  v.  Pitkin,  124  U.  S.  131,  144, 
81  L.  ed.  374,  378,  8  Sup.  Ct.  Rep.  379; 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Texas 
C.  R.  Co.  137  U.  S.  171,  201,  34  L.  ed.  625, 
635,  11  Sup.  Ct.  Rep.  61;  Byers  v.  McAuley, 
149  U.  S.  608,  614,  37  L.  ed.  867,  871,  13 
Sup.  Ct.  Rep.  906;  Root  v.  Woolworth,  150 
U.  S.  401,  413,  37  L.  ed.  1123,  1126,  14  Sup. 
Ct.  Rep.  136;  White  v.  Ewing,  159  U.  S. 
36,  39,  40  L.  ed.  67,  68,  15  Sup.  Ct.  Rep. 
1018;  Carey  v.  Houston  &  T.  C.  R.  Co.  161 
U.  S.  116,  130,  40  L.  ed.  638,  643,  16  Sup. 
Ct.  Rep.  537;  Wabash  R.  Co.  v.  Adelbert 
College,  208  U.  S.  38,  54,  52  L.  ed.  379,  386, 
28  Sup.  Ct.  Rep.  182;  Cortes  Co.  v.  Thann- 
hauser,  20  Blatchf.  59,  9  Fed.  226;  Crellin 
V.  Ely,  7  Sawy.  532,  13  Fed.  420;  Abraham 
V.  North  German  F.  Ins.  Co.  3  L.R.A.  188, 
87  Fed.  731;  Gasquet  v.  Fidelity  Trust  & 
S.  V.  Co.  6  C.  C.  A.  253,  13  U.  S.  App.  564, 
57  Fed.  80. 
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upon  the  doctrine  of  rea  judicata.  Kelley  v. 
T.  L.  Smith  Co.  (C.  C.  A.  7th)  117  C.  C.  A. 
240,  196  Fed.  466,  is  referred  to.  In  that 
ease  Kelley,  a  citizen  of  New  York,  and 
McConnell,  a  citizen  of  Illinois,  had  com- 
menced an  action  in  a  Wisconsin  state  court  fj 
to  compel  the  secretary  of  the  Smith^Com-* 
pany  to  transfer  certain  shares  of  stock 
standing  in  Kelley's  name  to  McConnell, 
as  his  assignee.  A  firm  of  Milwaukee  at- 
torneys brought  the  action,  and  an  attor- 
ney connected  with  that  firm  was  in  pos- 
session of  the  certificate  as  agent  of 
McConnell.  Thereupon  the  company  and  its 
secretary  filed  in  the  United  States  circuit 
court  a  bill  asserting  that  the  equitable 
title  to  the  shares  was  involved  in  a  suit 
already  pending  in  that  court,  to  which  the 
company  was  a  party  defendant;  that  thus 
different  parties,  in  different  oourts,  were 
insisting  that  complainants  transfer  the 
same  shares  to  each,  and  if  complainants 
should  comply  with  the  demand  of  either 
they  would  be  unable  to  transfer  the  shares 
to  the  other  if  so  ordered  by  a  court  decree, 
and  that  they  had  no  interest  in  the  shares, 
and  were  willing  to  transfer  them  to  the 
party  found  to  be  the  owner.  On  the  show- 
ing that  Kelley  and  McConnell  were  not 
to  be  found  in  the  district,  and  that  the 
stock  certificates  was  within  the  district, 
in  the  hands  of  their  attorneys  and  agent 
having  authority  to  assert  and  preserve 
their  rights,  the  court  ordered  the  subpcena 
and  the  notice  of  application  for  an  inter- 
locutory injunction  to  be  served,  and  they 
were  served,  upon  said  attorneys  and  agent. 
The  circuit  court  overruled  a  demurrer, 
and  the  court  of  appeals  sustained  this  de- 
cree, not,  however,  upon  the  ground  that 
the  suit  was  an  ancillary  proceeding  in  aid 
of  the  court's  jurisdiction  in  a  pending  suit, 
but  upon  the  ground  that,  as  an  independ- 
ent and  original  bill,  it  presented  a  subject 
cognizable  in  a  circuit  court  of  the  United 
States,  and  that  although  jurisdiction  in 
personam  could  not  be  acquired  by  service 
of  process  under  equity  rule  13,  because  of 
the  absence  of  the  defendants,  substituted 
service  was  permissible  under  the  then 
equity  rule  90,  by  analogy  to  the  English 
practice.  Without  intimating  any  view  as 
to  the  correctness  of  this  reasoning,  it  is 
sufficient  to  say  that  the  decision  has  no 
pertinency  to  the  question  here  presented. « 
^  Upon  these  grounds,  we  are  of  opinion  T 
that  substituted  service  of  process  against 
Ogilvie  was  inadmissible,  and  that  the  Dis- 
trict Court  did  not  err  in  quashing  the 
service  and  setting  aside  the  proceedings 
based  thereon,  nor  in  refusing  appellant's 
petition  for  enforcement  of  the  decree 
against  him. 

Final  orders  affirmed. 
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TEXAS   &    PACIFIC   RAILWAY   COM- 
PANY, Plflf.  in  Err., 

V. 

A.  R.  RIGSBY. 

CoMM£BC£  ^=>27— Master  and  Sebv ant- 
Safety  Appliances— Defective  Ladder 
—Employee  Not  Coupling  or  Uncou- 
pling Oars. 

1.  A  switchman  in  the  employ  of  an  in- 
terstate railway  company  who  was  injured 
through  a  defect  in  a  hand  hold  or  grab 
iron  forming  one  of  the  rungs  of  a  ladder 
on  a  box  car  which  he  was  descending  aft- 
er having  set  a  brake  operated  from  the 
roof  of  such  car  is  within  the  protection 
afforded  by  the  safetv  appliance  act  of 
March  2,  1893  (27  Stat,  at  L.  531,  chap. 
196,  Comp.  Stat.  1913,  §  8605),  as  amended 
by  the  act  of  April  14,  1910  (36  Stat,  at 
L.  298,  chap.  160,  Ck)mp.  Stat.  1913,  §  8617), 
f  2,  which  commands  that  all  cars  requiring 
secure  ladders  shall  be  equipped  with  them. 

[Ed.    Note.— For   other    ca^es,    see    Commerce. 
Cent.  Dig.  8  25 ;    Dec.  Dig.  ^s>27.] 

Commerce  ^=»27— Master  and  Servant- 
Safety  Appliances— Employee  Not  En- 
gaged IN  Interstate  Commerce. 

2.  An  employee  of  an  interstate  rail- 
way company,  though  not  himself  engaged 
in  interstate  commerce,  is  within  the  pro- 
tection of  the  Federal  safety  appliance  acts 
of  March  2,  1893  (27  Stat,  at  L.  531,  chap. 
196,  Comp.  Stat.  1913,  §  8605),  March  2, 
1903  (32  Stat,  at  L.  943,  chap.  976,  Comp. 
Stat.  1913,  §  8613),  and  April  14,  1910 
(36  Stat,  at  L.  298,  chap.  160,  Comp.  Stat. 
1913,  §  8617),  which  impliedly  create  a 
private  right  of  action  in  favor  of  an  em- 
ployee injured  through  a  violation  of  the 
commands  of  those  statutes  that  certain 
safety  appliances  be  installed  upon  railway 
ears  used  upon  a  highway  of  interstate 
commerce. 

rSd.    Note.— For   other   cases,    see   Commerce, 
Cent.  Dig.  8  25 ;    Dec.  Dig.  ^=s>27.] 

Commerce  ^=»5— Power  of  Congress  — 
Safety  Appliances. 

3.  Confess  could,  under  the  commerce 
clause  of  the  Federal  Constitution,  create, 
as  it  did  by  the  safety  appliance  acts  of 
March  2,  1893  (27  Stat,  at  L.  631,  chap. 
196,  Comp.  Stat.  1913,  §  8605),  March  2, 
1903  (32  Stat,  at  L.  943,  chap.  976,  Comp. 
Stat.  1913,  §  8613),  and  April  14,  1910 
(36  Stat,  at  L.  298,  chap.  160,  Comp.  Stat. 
1913,  §  8617),  a  liability  on  the  part  of 
an  interstate  railway  company  to  an  em- 
ployee injured  through  a  violation  of  the 
commands  of  those  statutes  that  certain 
safety  appliances  be  installed  upon  railway 
cars  used  upon  a  highway  of  interstate  com- 
merce, even  though  the  injured  employee 
WL.3  not  himself  engaged  in  interstate  com- 
merce. 

[Bd.    Note.— For   other   cases,    see    Commerce, 
Cent.  Dig.  fi§  3,  6;    Dec.  Dig.  ^=5>5.] 

Commerce  ^=>27— Master  and  Servant- 
Safety  Appllances  —  Moving  Car  for 
Repairs. 

4.  The  liability  of  an  interstate  rail- 
way company  under  the  Federal  safety  ap- 
pliance acts  of  March  2,  1893  (27  Stat,  at 
L.  531,  chap.  196,  Comp.  SUt.  1913,  §  8605), 
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March  2,  1903  (32  Stat,  at  L.  943,  chap. 
976,  Comp.  Stat.  1913,  §  8613),  and  April 
14,  1910  (36  Stat,  at  L.  298,  chap.  160, 
Comp.  Stat.  1913,  §  8617),  to  an  employee 
injured  through  a  violation  of  the  commands 
of  those  statutes  that  certain  safety  appli- 
ances be  installed  upon  railway  cars  used 
upon  a  highway  of  interstate  commerce, 
exists,  although  the  employee  when  injured 
was  engaged  in  taking  the  defective  car  to 
the  shops  for  repairs. 

[Ed.    Note.— For   other    cases,    see   Commerce, 
Cent.  Dig.  S  25 ;    Dec.  Dig.  ^=>27.] 

Master  and   Servant  «=»111(1)— Sajett 

Appliances— Negligence. 

6.  Interstate  railway  companies  are 
charged  with  an  absolute  and  unqualified 
duty,  irrespective  of  any  question  of  negli- 
gence, to  maintain  in  proper  condition  the 
safety  appliances  which,  under  the  acts  of 
March  2,  1893  (27  Stat,  at  L.  531,  chap. 
196,  Comp.  Stat.  1913,  §  8605),  March  2. 
1903  (32  Stat,  at  L.  943,  chap.  976,  Comp. 
Stat.  1913,  §  8613),  and  April  14,  1910  (36 
Stat,  at  L.  298,  chap.  160,  Comp.  Stat.  1913, 
§  8617),  must  be  installed  on  railway  cars 
used  on  a  highway  of  interstate  commerce. 

[Ed.   Note.— For  other  casee,  see  Master  and 
Servant,  CentDig.  Sfi  S15»  2S6;  Dec.Dlg.  ^s^Uld).] 

Master  and  Servant  ^=:»204(2)  —  Safety 
Appliances— Assumption  of  Risk. 
6.  The  railway  employee's  knowledge 
of  the  defect  does  not  bar  his  suit  to  recover 
damages  for  injuries  attributable  to  the 
railway  company's  violation  of  the  com- 
mands of  the  safety  appliance  acts  of  March 
2, 1893  (27  Stat,  at  L.  531,  chap.  196,  Comp. 
Stat.  1913,  §  8606),  March  2,  1903  (32 
Stat,  at  L.  943  chap.  976,  Comp.  Stat.  1913, 
§  8613),  and  April  14,  1910  (36  Stat,  at 
L.  298,  chap.  160,  Comp.  Stat.  1913,  §  8617), 
since  by  §  8  of  the  earliest  act  an  emplojree 
injured  by  any  car  in  use  contrary  to  its 
provisions  is  not  to  be  deemed  to  have  as- 
sumed the  risk,  although  continuing  in  the 
employment  of  the  carrier  after  the  unlaw- 
ful use  of  the  car  has  been  brought  to  his 
knowledge,  and  by  §  5  of  the  latest  act  the 
provisions  of  the  earliest  act  are  made  ap- 
plicable to  it,  with  a  qualification  that  does 
not  affect  remedial  actions  by  employees. 

[Ed.    Note.— For  other  cases,   see  Master  and 
Servant.  Cent  Dig.  8  &46:    Dec.  Dig.  «ss»a04(2).] 

[No.  623.] 

Argued  February  21,  1916.     Decided  April 
17,  1916. 
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ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  District  Court  for  the  Eastern 
District  of  Texas  in  favor  of  plaintiff  in 
an  action  for  damages  based  upon  the  Fed- 
eral safety  appliance  acts.     Affirmed. 

See  same  case  below,  138  C.  C.  A.  51,  222 
Fed.  221. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  H.  Prendergast  for  plaintiff  in 
error. 

Mr.  S.  P.  Jones  for  defendant  in  error. 


^=>For  other  cases  see  same  topic  ft  KEY-NUMBER  Id  all  Key-Numb«»red  DlgesU  &  Indies 

Digitized  by  VjOOQ IC 


1916. 

s 

•  *  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

The  defendant  in  error,  Rigsby,  while  in 
the  employ  of  plaintiff  in  error  as  a  switch- 
man in  its  yard  at  Marshall,  Texas,  was 
engaged,  with  others  of  the  yard  crew,  in 
taking  some  "bad  order"  cars  to  the  shops 
there  to  be  repaired.  The  switch  engine 
and  crew  went  upon  a  spur  track,  hauled 
out  three  cars,  and  switched  them  upon 
the  main  line,  intending  to  go  back  upon 
the  spur  track  for  others,  to  be  taken  with 
the  three  to  the  shops,  which  were  on  the 
opposite  side  of  the  main  line  from  the  spur 
track.  Rigsby,  in  the  course  of  his  duties, 
rode  upon  the  top  of  one  of  the  cars  (a  box 
car)  in  order  to  set  the  brakes  and  stop 
them  and  hold  them  upon  the  main  line. 
He  did  this,  and  while  descending  from  the 
car  to  return  to  the  spur  track  he  fell, 
owing  to  a  defect  in  one  of  the  hand  holds 
or  grab  irons  that  formed  the  rungs  of  the 
ladder,  and  sustained  personal  injuries. 
This  car  had  been  out  of  service  and  wait- 
ing on  the  spur  track  for  some  days,  per- 
haps a  month.  The  occurrence  took  place 
September  4,  1912.  In  an  action  for  dam- 
ages, based  upon  the  Federal  Safety  Ap- 
pliance acts,l  the  above  facts  appeared  with- 
out dispute,  and  it  was  admitted  that  tlie 
main  line  of  defendant's  railroad  was  in 
daily  use  for  the  passage  of  freight  and 
passenger  trains  in  interstate  commerce. 
The  trial  court  instructed  the  jury,  as  mat- 
ter of  law,  that  they  should  return  a  verdict 
in  favor  of  plaintiff,  the  only  question  sub- 
mitted to  them  being  the  amount  of  the 
damages.  The  railway  company  excepted  to 
this  charge,  and  requested  certain  specific 
instructions  based  upon  the  theory  that  the 
car  was  out  of  service  and  marked  "bad 
order/'  which  was  notice  to  Rigsby  of  its 
condition;  that  there  was  no  evidence  that 
gthe  condition  of  the  car  had  resulted  from 

•  any*negligence  of  defendant;  that  it  was 
at  the  time  being  taken  to  the  shop  for  re- 
pairs; and  that  for  these  reasons  plaintiff 
could  not  recover.  The  instructions  were 
refused,  and  exceptions  taken.  The  result- 
ing judgment  was  affirmed  by  the  circuit 
court  of  appeals.  138  C.  C.  A.  61,  222  Fed. 
221. 

It  is  insisted  that  Rigsby  was  not  with- 
in the  protection  of  the  act  because  he  was 
not  coupling  or  uncoupling  cars  at  the  time 
he  was  injured.  The  reference  is  to  §  4  of 
the  act  of  March  2,   1803,  which  requires 
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lAct  of  March  2,  1893,  chap.  196,  27 
Stat,  at  L.  531,  Comp.  Stat.  1913,  §  8605; 
amendatory  act  of  March  2,  1903,  chap. 
976,  32  Stat,  at  L.  943,  Comp.  Stat.  1913, 
I  8613;  supplementary  act  of  April  14,  1910, 
chap.  160,  86  Stat,  at  L.  298,  Comp.  Stat. 
1913,  §  8617. 


"secure  grab  irons  or  hand  holds  in  the 
ends  and  sides  of  each  car  for  greater  se- 
curity to  men  in  coupling  and  uncoupling 
cars."  This  action  was  not  based  upon  that 
provision,  however,  but  upon  §  2  of  the 
amendment  of  1910,  which  declares:  "All 
cars  must  be  equipped  with  secure  sill  steps 
and  efficient  hand  brakes;  all  cars  requir- 
ing secure  ladders  and  secure  running 
boards  shall  be  equipped  with  such  lad- 
ders and  running  boards,  and  all  cars 
having  ladders  shall  also  be  equipped 
with  secure  hand  holds  or  grab  irons 
on  their  roofs  at  the  tops  of  such  lad- 
ders." There  can  be  no  question  that 
a  box  car  having  a  hand  brake  operated 
from  the  roof  requires  also  a  secure  ladder 
to  enable  the  employee  to  safely  ascend  and 
descend,  and  that  the  provision  quoted  was 
intended  for  the  especial  protection  of  em- 
ployees engaged  in  duties  such  as  that  which 
plaintiff  was  performing. 

It  is  earnestly  insisted  that  Rigsby  was 
not  imder  the  protection  of  the  safety  ap- 
pliance acts  because,  at  the  time  he  was 
injured,  he  was  not  engaged  in  interstate 
commerce.  By  §  1  of  the  1003  amendment 
its  provisions  and  requirements  and  those 
of  the  act  of  1893  were  made  to  apply  "to 
all  trains,  locomotives,  tenders,  cars,  and 
similar  vehicles  used  on  any  railroad  en- 
gaged in  interstate  commerce  «  .  .  and 
to  all  other  locomotives,  tenders,  cars^  and 
similar  vehicles*  used  in  connection  there- 
with," subject  to  an  exception  not  now  per- 
tinent. And  by  §  5  of  the  1910  amendment  g 
the  provisions  of  the  previous  acts*  were • 
made  to  apply  to  that  act,  with  a  qualifica- 
tion that  does  not  affect  the  present  case. 
In  Southern  R.  Co.  v.  United  States,  222 
U.  S.  20,  56  L.  ed.  72,  32  Sup.  Ct.  Rep.  2, 
3  N.  C.  C.  A.  822,  which  was  an  action  to 
recover  penalties  for  a  violation  of  the  acts 
with  respect  to  cars  some  of  which  were 
moved  in  intrastate  traffic,  and  not  in  con- 
nection with  any  car  or  cars  used  in  inter- 
state commerce,  but  upon  a  railroad  which 
was  a  part  of  a  through  highway  for  inter- 
state traffic,  it  was  held  that  the  1903 
amendment  enlarged  the  scope  of  the  origi- 
nal act  so  as  to  embrace  all  cars  used  on 
any  railway  that  is  a  highway  of  in- 
terstate commerce,  whether  the  particu- 
lar cars  are  at  the  time  employed  in 
such  commerce  or  not.  The  question 
whether  the  legislation  as  thus  construed 
was  within  the  power  of  Congress  under 
the  commerce  clause  was  answered  in 
the  affirmative,  the  court  saying  (p.  27): 
"Speaking  only  of  railroads  which  are  high- 
ways of  both  interstate  and  intrastate  com- 
merce, these  things  are  of  common  knowl- 
edge: Both  classes  of  traffic  are  at  times 
carried  in  the  same  car,  and  when  this  ia 
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not  the  ease,  the  can  in  which  they  are 
can'ied  are  frequently  commingled  in  the 
same  train  and  in  the  switching  and  other 
movements  at  terminals.  Cars  are  seldom 
set  apart  for  exclusive  use  in  moving  either 
class  of  traffic,  but  generally  are  used  inter- 
changeably in  moving  both;  and  the  situa- 
tion is  much  the  same  with  trainmen, 
switchmen,  and  like  employees,  for  they 
usually,  if  not  necessarily,  have  to  do  with 
both  classes  of  traffic.  Besides,  the  several 
trains  on  the  same  railroad  are  not  inde- 
pendent in  point  of  movement  and  safety, 
but  are  interdependent,  for  whatever  brings 
delay  or  disaster  to  one,  or  results  in  dis- 
abling one  of  its  operatives,  is  calculated 
to  impede  the  progress  and  imperil  the  safe- 
ty of  other  trains.  And  so  the  absence  of 
appropriate  safety  appliances  from  any  part 
of  any  train  is  a  menace  not  only  to  that 
train,  but  to  others." 

It  is  argued  that  the  authority  of  that 
»  case  goes  no  further  than  to  sustain  the  penal 
9  provisions  of  the  act,  *and  does  not  uphold 
a  right  of  action  by  an  employee  injured 
through  a  violation  of  its  provisions,  unless 
he  was  engaged  in  interstate  commerce. 
That  the  scope  of  the  legislation  is  broad 
enough  to  include  all  employees  thus  in- 
jured, irrespective  of  the  character  of  the 
commerce  in  which  they  are  engaged,  ia 
plain.  The  title  of  the  act,  repeated  in  that 
of  each  supplement,  is  general:  "An  Act 
to  Promote  the  Safety  of  Employees  and 
Travelers,"  etc.;  and  in  the  proviso  to  §  4 
of  the  supplement  of  1910  there  is  a  reserva- 
tion as  to  "liability  in  any  remedial  action 
for  the  death  or  injury  of  any  railroad  em- 
ployee." None  of  the  acts,  indeed,  contains 
express  language  conferring  a  right  of  ac- 
tion for  the  death  or  injury  of  an  employee ; 
but  the  safety  of  employees  and  travelers 
is  their  principal  object,  and  the  right  of 
private  action  by  an  injured  employee,  even 
without  the  employers'  liability  act,  has 
never  been  doubted.  (See  Johnson  v.  South- 
ern P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25 
Sup.  Ct.  Rep.  158,  17  Am.  Neg.  Rep.  412; 
Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.  205 
U.  S.  1,  8,  61  L.  ed.  681,  684,  27  Sup.  Ct. 
Rep.  407,  220  U.  S.  690,  692,  56  L.  ed.  596, 
698,  31  Sup.  Ct.  Rep.  561 ;  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Taylor,  210  U.  S.  281,  284, 
296,  52  L.  ed.  1061,  1083,  1068,  28  Sup. 
Ct.  Rep.  616,  21  Am.  Neg.  Rep.  466;  Delk 
V.  St.  Louis  &  S.  F.  R.  Co.  220  U.  S.  680, 
65  L.  ed,  590,  31  Sup.  Ct.  Rep.  617;  Cleve- 
land, C.  C.  A  St.  L.  R.  Co.  V.  Baker,  33  C. 
C.  A.  468,  63  U.  S.  App.  653,  91  Fed.  224; 
Denver  ft  R.  G.  R.  Co.  v.  Arrighi,  63  C.  C. 
A.  649,  129  Fed.  347;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Voelker,  70  L.R.A.  264,  65 
C.  C.  A.  226,  129  Fed.  522;  Chicago  Junc- 
tion R.  Co.  T.  King,  94  C.  C.  A.  652,  169  I 


Fed.  372.)  A  disregard  of  the  command  of 
the  statute  is  a  wrongful  act,  and  where  it 
results  in  damage  to  one  of  the  class  for 
whose  especial  benefit  the  statute  was  en- 
acted, the  right  to  recover  the  damages  from 
the  party  in  default  is  implied,  according 
to  a  doctrine  of  the  common  law  expressed 
in  1  Comyn's  Dig.  title,  "Action  upon  Stat- 
ute" (F),  in  these  words:  "So,  in  every 
case,  where  a  statute  enacts  or  prohibits  a 
thing  for  the  benefit  of  a  person,  he  shall 
have  a  remedy  upon  the  same  statute  for 
the  thing  enacted  for  his  advantage,  or  for 
the  recompense  of  a  w^rong  done  to  him  con- 
trary to  the  said  law."  {Per  Holt,  Ch.  J., 
Anonymous,  6  Mod.  26,  27.)  This  is  buto 
an  application  of  the  maximy«l75»  jus  ibi^ 
remedium.  See  3  Bl.  Com.  51,  123;  Couch 
V.  Steel,  3  El.  &  Bl.  402,  411,  23  L.  J.  Q. 
B.  N.  S.  121,  125,  2  C.  L.  R.  940,  18  Jur. 
615,  2  Week.  Rep.  170.  The  inference  of  a 
private  right  of  action  in  the  present  in- 
stance is  rendered  irresistible  by  the  provi- 
sion of  §  8  of  the  act  of  1893  that  an  em- 
ployee injured  by  any  car,  etc.,  in  use  con- 
trary to  the  act,  shall  not  be  deemed  to  have 
assumed  the  risk,  and  by  the  language  above 
cited  from  the  proviso  in  §  4  of  the  1910 
act. 

PlaintifTs  injury  was  directly  attribut- 
able to  a  defect  in  an  appliance  which,  by 
the  1010  amendment,  was  required  to  be 
secure,  and  the  act  must  therefore  be  deemed 
to  create  a  liability  in  his  favor,  unless  it 
be  beyond  the  power  of  Congress  imder  the 
commerce  clause  of  the  Constitution  to 
create  such  a  liability  in  favor  of  one  not 
employed  in  interstate  commerce.  In  Illi- 
nois C.  R.  Co.  ▼.  Behrens,  233  U.  S.  473, 477» 
58  L.  ed.  1051,  1054,  34  Sup.  Ct.  Rep.  646, 
Ann.  Cas.  1914C,  163,  the  court  said,  or- 
guendo,  with  reference  to  this  topic:  "Con- 
sidering the  status  of  the  railroad  as  a  high- 
way for  both  interstate  and  intrastate  com- 
merce, the  interdependence  of  the  two  classea 
of  traffic  in  point  of  movement  and  safety^ 
the  practical  difficulty  in  separating  or  di- 
viding the  general  work  of  the  switching 
crew,  and  the  nature  and  extent  of  the  pow- 
er confided  to  Congress  by  the  commerce 
clause  of  the  Constitution,  we  entertain  no 
doubt  that  the  liability  of  the  carrier  for 
injuries  sufl'ered  by  a  member  of  the  crew 
in  the  course  of  its  general  work  was  sub- 
ject to  regulation  by  Congress,  whether  the 
particular  service  being  performed  at  the 
time  of  the  Injury,  isolatedly  considered, 
was  in  interstate  or  intrastate  commerce." 
Judicial  expressions  in  previous  cases  were 
referred  to,  and  the  decision  in  Employers' 
Liability  Cases  (Howard  t.  Illinois  C.  R. 
Co.)  207  U.  S.  463,  52  L.  ed.  297,  28  Sup. 
Ct.  Rep.  141,  was  distinguished  because  the 
act  of  June  11,  1906  [34  Stat,  at  L.  232» 


Digitized  by 


Google 


1915. 


TEXAS  4  P.  R.  00.  t.  RIGSBY. 


485 


chap.  3073],  there  pronounced  invalid,  at- 
tempted to  regulate  the  liability  of  every 
•arrier  in  interstate  commerce  for  any  in- 
jury to  any  employee,  even  though  his  em- 
ployment had  no  relation  whatever  to  in- 
H  terstate  commerce. 

•  ^  The  doing  of  plaintiff's  work,  and  his  se- 
curity while  doing  it,  cannot  be  said  to  have 
been  wholly  unrelated  to  the  safety  of  the 
main  track  as  a  highway  of  interstate  com- 
merce; for  a  failure  to  set  the  brakes  so  as 
temporarily  to  hold  the  "bad  order"  cars 
in  place  on  that  track  would  have  been  ob- 
viously dangerous  to  through  traffic;  while 
an  injury  to  the  brakeman  had  a  tendency 
to  cause  delay  in  clearing  the  main  line  for 
such  traffic.  Perhaps  upon  the  mere  ground 
of  the  relation  of  his  work  to  the  immediate 
safety  of  the  main  track,  plaintiff's  right  of 
action  might  be  sustained. 

But  we  are  unwilling  to  place  the  deci- 
sion upon  so  narrow  a  ground,  because  we 
are  convinced  that  there  is  no  constitution- 
al obstacle  in  the  way  of  giving  to  the  act 
in  its  remedial  aspect  as  broad  an  applica- 
tion as  was  accorded  to  its  penal  provisions 
in  Southern  R.  Co.  v.  United  States,  supra. 
In  addition  to  what  has  been  quoted  from 
the  opinions  in  that  case  and  the  Behrens 
Case  the  following  considerations  are  perti- 
nent. In  the  exercise  of  its  plenary  power 
to  regulate  commerce  between  the  states. 
Congress  has  deemed.it  proper,  for  the  pro- 
tection of  employees  and  travelers,  to  re- 
quire certain  safety  appliances  to  be  in- 
stalled upon  railroad  cars  used  upon  a 
highway  of  interstate  commerce,  irrespec- 
tive of  the  use  made  of  any  particular  car 
at  any  particular  time.  Congress  having  en- 
tered this  field  of  regulation,  it  follows  from 
the  paramount  character  of  its  authority 
that  state  regulation  of  the  subject-matter 
is  excluded.  Southern  R.  Co.  v.  Railroad 
Commission,  236  U.  S.  439,  69  L.  ed.  661, 
36  Sup.  Ct.  Rep.  304.  Without  the  express 
leave  of  Congress,  it  is  not  possible,  while 
the  Federal  legislation  stands,  for  the  states 
to  make  or  enforce  inconsistent  laws  giving 
redress  for  injuries  to  workmen  or  travelers 
occasioned  by  the  absence  or  insecurity  of 
such  safety  devices,  any  more  than  laws 
prescribing  the  character  of  the  appliances 
that  shall  be  maintained,  or  imposing  pen- 
•j  alties  for  failure  to  maintain  them ;  for  the 

•  consequences  that  shall  follow  a  breach  of 
the  law  are  vital  and  integral  to  its  effect 
as  a  regulation  of  conduct,  liability  to  pri- 
▼ate  suit  is  or  may  be  as  potent  a  deterrent 
as  liability  to  public  prosecution,  and  in 
this  respect  there  is  no  distinction  depend- 
ent upon  whether  the  suitor  was  injured 
while  employed  or  traveling  in  one  kind  of 
commerce  rather  than  the  other.  Hence, 
while  it  may  be  conceded,  for  the  purposes 


of  the  argument,  that  the  mere  question  of 
compensation  to  persons  injured  in  intra- 
state commerce  is  of  no  concern  to  Con- 
gress, it  must  be  held  that  the  liability  of 
interstate  carriers  to  pay  such  compensa- 
tion because  of  their  disregard  of  r^ula- 
tions  established  primarily  for  safeguarding 
commerce  between  the  states  is  a  matter 
within  the  control  of  Congress;  for  unless 
persons  injured  in  intrastate  commerce  are 
to  be  excluded  from  the  benefit  of  a 
remedial  action  that  is  provided  for  per- 
sons similarly  injured  in  interstate  com- 
merce,— ^a  discrimination  certainly  not  re- 
quired by  anything  in  the  Constitution, — 
remedial  actions  in  behalf  of  intrastate  em- 
ployees and  travelers  must  either  be  gov- 
erned by  the  acts  of  Congress  or  else  be 
left  subject  to  regulation  by  the  several 
states,  with  probable  differences  in  the  law 
material  to  its  effect  as  regulatory  of  the 
conduct  of  the  carrier.  We  are  there- 
fore brought  to  the  conclusion  that  the 
right  of  private  action  by  an  employee  in- 
jured while  engaged  in  duties  unconnect- 
ed with  interstate  commerce,  but  injured 
through  a  defect  in  a  safety  appliance  re- 
quired by  the  act  of  Congress  to  be  made 
secure,  has  so  intimate  a  relation  to  the 
operation  of  the  act  as  a  regulation  of  com- 
merce between  the  states  that  it  is  with- 
in the  constitutional  grant  of  authority  over 
that  subject. 

It  is  argued  that  the  statute  does  not  ap- 
ply except  where  the  car  is  in  use  in  trans- 
portation at  the  time  of  the  injury  to  the 
employee,  and  that  since  it  does  not  appear 
that  the  car  in  question  was  in  bad  order 
because  of  any  negligence  on  the  part  of*o 
the  railway  company,* and  it  was  being* 
taken  to  the  shop  for  repairs  at  the  time 
of  the  accident,  there  is  no  liability  for  in- 
juries to  an  employee  who  had  notice  of 
its  bad  condition,  and  was  engaged  in  the 
very  duty  of  taking  it  to  the  shop.  This 
is  sufficiently  answered  by  our  recent  deci- 
sion in  Great  Northern  R.  Co.  ▼.  Otos,  239 
U.  S.  349,  351,  60  U  ed.  — ,  86  Sup.  Ot 
Rep.  124,  where  it  was  pointed  out  that  al- 
though §  4  of  the  act  of  1910  relieves  the 
carrier  from  the  statutory  penalties  while  a 
car  is  being  hauled  to  the  nearest  available 
point  for  repairs,  it  expressly  provides  that 
it  shall  not  be  construed  to  relieve  a  carrier 
from  liability  in  a  remedial  action  for  the 
death  or  injury  of  an  employee  caused  by 
or  in  connection  with  the  movement  of  a 
car  with  defective  equipment.  The  ques- 
tion whether  the  defective  condition  of  the 
ladder  was  due  to  defendant's  negligence  is 
immaterial,  since  the  statute  imposes  an 
absolute  and  unqualified  duty  to  maintain 
the  appliance  in  secure  condition.  St. 
Louis,  I.  M.  A  S.  R.  Co.  ▼.  Taylor,  210  U. 
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&  281»  294,  295,  52  L.  ed.  1061,  1068,  28 
Sup.  Ct.  Rep.  616,  21  Am.  Neg.  Rep.  464; 
Chicago,  B.  &  Q.  R.  Co.  ▼.  United  States, 
220  U.  S.  559,  575,  65  L.  ed.  582,  688,  31 
Sup.  Ct.  Rep.  612;  Delk  t.  St.  Louis  &  S. 
F.  R.  Co.  220  U.  S.  580,  586,  55  L.  ed.  590, 
595,  81  Sup.  Ct.  Rep.  617. 

Of  course,  the  employee's  knowledge  of 
the  defect  does  not  bar  his  suit,  for  by  §  8 
of  the  act  of  1893  an  employee  injured  by 
any  car  in  use  contrary  to  the  provisions 
of  the  act  is  not  to  be  deemed  to  have  as- 
sumed the  risk,  although  continuing  in  the 
employment  of  the  carrier  after  the  unlaw- 
ful use  of  the  car  has  been  brought  to  his 
knowledge;  and  by  §  5  of  the  act  of  1910 
the  provisions  of  the  1893  act  are  made 
applicable  to  it,  with  a  qualification  that 
does  not  affect  remedial  actions  by  em- 
ployees. 

The  Circuit  Court  of  Appeals  correctly 
disposed  of  the  case,  and  its  judgment  is 
affirmed. 


(241  U.  8.  IS) 

E.  C.  OSBORNE,  Receiver  of  the  Chattan- 
ooga Southern  Railroad  Company, 

V. 

JENNIE  B.  GRAY. 


CouBTS  ^=s>394(25)— Bbbob  to  Stats  Coubt 
— ScoPB  OF  Review— Local  Liaw. 

1.  The  question  whether  the  declara- 
tion in  an  action  against  a  railway  com- 
pany for  the  wrongful  killing  of  an  employee 
permitted  a  recovery  at  common  law  is  one 
of  local  law  in  the  absence  of  any  showing 
bringing  the  injury  within  the  Federal  em- 
ployers* liability  act  of  April  22,  1908  (35 
Stat,  at  L.  65,  chap.  149,  Comp.  Stat.  1913, 
§  8657),  and  is,  therefore,  not  open  for  re- 
view in  the  Federal  Supreme  Court  on  writ 
of  error  to  a  state  court. 

[Bd.  Note.—For  other  casesp  see  Oourts,  Cent 
Dig.  8  1077;    Dec.  Dig.  <S=»394(26).] 

Evidence  ^=»10(1)— Judicial  Notigb  to 
Supply  Recobd. 

2.  The  Federal  Supreme  Court  cannot 
supply  the  lack  of  any  evidence  in  the  record 
showing  the  interstate  character  of  the  em- 
ployment of  a  railway  employee,  killed 
while  carrying  out  his  instructions  to  de- 
liver at  Chattanooga,  Tennessee,  three  car- 
loads of  peaches  cut  out  of  a  passenger 
train  from  the  south  at  a  suburb  of  that 
city,  by  taking  judicial  notice  that  the 
fruit  cars  came  from  without  the  state,  not- 
withstanding the  nearness  of  Chattanooga 
and  its  suburb  to  the  Georgia  line. 

[Ed.    Note.~For    other    caees.    see    Bvideooe^ 
Cent.  Dig.  S  9 ;    Dec.  Dig.  «s»10a)O 

[No.   373.1 

Argued  April  8,  1916.     Decided  April  17, 
1916. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Court  of  Civil  Appeals  of  that  state,  re- 
versing a  judgment  of  the  Circuit  Court  of 
Hamilton  County  in  favor  of  defendants, 
rendered  on  a  second  trial  of  an  action  for 
the  death  of  a  railway  employee,  and  rein- 
stating a  judgment  of  that  court  in  favor 
of  plaintiff,  rendered  at  the  first  trial. 
Affirmed. 

See  same  case  below  in  Court  of  Civil 
Appeals,  5  Tenn.  C.  C.  A.  619. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  tt.  Frierson  and  Lewis 
M.  Coleman  for  plaintiff  in  error. 

Messrs.  B.  E.  Tatum,  P.  H.  Thach,  Felix 
D.  Lynch,  George  W.  Chamlee,  and  Joe  V. 
Williams  for  defendant  in  error. 

*  Mr.  Justice  Hughes  delivered  the  opinion* 
of  the  court: 

This  suit  was  brought,  in  the  year  1908, 
by  Jennie  B.  Gray  to  recover  damages  for 
the  death  of  her  husband,  who  was  employed 
in  the  operation  of  the  railroad  of  which 
the  plaintiff  in  error  and  another  were  re- 
ceivers. The  original  declaration  sought  re- 
covery for  negligence,  at  common  law,  and 
did  not  allege  that  the  deceased  was  injured 
while  engaged  in  interstate  commerce.  The 
plaintiff  was  permitted  to  file  an  addition- 
al count,  and  this  was  subsequently  amend- 
ed so  as  to  allege  the  interstate  character 
of  the  employment  of  the  deceased  at  the 
time  of  his  injury.  The  action  was  first 
tried  in  November,  1912;  the  jury  rendered 
a  verdict  in  favor  of  the  plaintiff  of  $10,- 
000  and  judgment  was  entered  accordingly. 
Thereupon,  the  trial  judge  granted  a  new 
trial  upon  the  ground  that  he  had  erred  g 
in  his  instructions^to  the  jury  with  respect  • 
to  the  burden  of  proof.  At  the  second  trial, 
in  1913,  a  verdict  was  directed  for  the  de- 
fendants (the  plaintiffs  in  error)  and  judg- 
ment in  their  favor  was  entered.  The  court 
of  civil  appeals  reversed  this  judgment  and 
reinstated  the  judgment  entered  upon  the 
verdict  at  the  first  trial.  The  court  of  civil 
appeals  did  not  consider  the  record  of  the 
second  trial,  but  was  of  the  opinion  that 
the  verdict  first  rendered  in  favor  of  the 
plaintiff  should  not  have  been  set  aside. 
This  decision  was  affirmed  by  the  supreme 
court  of  the  state,  without  opinion. 

The  plaintiff  in  error  presents  for  our  con- 
sideration these  assignments  of  error:  (1) 
That  the  court  erred  in  not  holding  that 
both  counts  of  the  declaration  stated  a  case 
controlled  by  the  Federal  employers'  liabil- 
ity act,  and  that,  therefore,  the  widow  could 
not  recover  in  a  suit  begun  in  her  own 
name;  and  (2)  that  the  court  erred  in  not 
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holding  that  the  evidence  on  the  first  trial 

made  a  ease  within  the  Federal  act. 
In  support  of  the  first  assignment,  it  is 

insisted  that  the  amendment  inserting  the 

allegation  that  the   injury  was   sustained 

while  the  decedent  was  engaged  in  inter- 
state commerce  amended  both  counts  of  the 

declaration.     The  state  court  treated  it  as 

an  amendment  of  the  second  count,  and  tliud 

the  declaration  on  which  the  case  was  tried 

was   deemed  to  contain   two   counts,  "one 

under  the  common  law  of  Tennessee  and  the 

other   charging   negligence    under   the   em- 
ployers'   liability    act."     From    a    Federal 

standpoint,  the  question  is  not  important, 

for  if  it  had  been  shown  that  the  injury 

had  been  received  in  interstate  commerce, 

the   defendants  would   have   been   entitled 

to  insist  upon  the  applicable  Federal  law 

as  the  exclusive  measure  of  their  liability, 

and  they  would  not  have  lost  this  right 

merely  because  the  plaintiff  had  seen  fit  to 

present  the  claim  "in  an  alternative  way," 
§  by  means  of  separate  counts.  Wabash  R. 
•  Co.  v.  Hayes,  234  ^U.  S.  86,  90,  68  L.  ed. 

1226,  1230,  34  Sup,  Ct.  Rep.  729,  6  N.  C.  C. 

A.  224.     And  in  the  absence  of  a  showing 

bringing  the  injury  within  the  Federal  act, 

the  question  whether  the  declaration  per- 
mitted a  recovery  at  common  law  was  a 

state  question. 
It  was  distinctly  stated  by  the  court  of 

civil  appeals  that  if  the  proof  showed  "that 

the  deceased  was  engaged  in  interstate  com- 
merce  when    he    was    injured,"   the    court 

would  "be  compelled  to  hold  that  the  trial 

judge  was  not  in  error  in  setting  aside  the 

verdict."    But  it  was  found  that  there  was 

no  basis  in  the  evidence  for  such  a  conclu- 
sion,  and  the  second  assignment  of  error 

challenges  this  ruling.     The  court  of  civil 

appeals  thus  stated  the  facts: 

"The  proof   indicates   that  the   deceased 

came  into  Alton  Park  on  a  passenger  train, 

and,  as  a  part  of  this  train,  there  were 

three  cars  loaded  with  peaches.    These  cars 

were  taken  out  of  the  passenger  train  at 

Alton  Park,  when  the  train  went  on  to  the 

Chattanooga  depot.     After  these  fruit  cars 

were  taken  out  of  the  passenger  train,  the 

deceased  was  directed  by  one  of  his  superiors 

to  have  them   re-iced   and  then   taken   to 

Cravens  and  delivered  to  the  N.,  C.  &  St. 

L.  Railroad  Company.    The  proof  does  not 

show  that  the  passenger  train  on  which  the 

deceased  came  into  Alton  Park,  and  a  part 

of  which  the  fruit  cars  were,  came  from 

another  state,   and   in   fact  fails  to  show 

where  it  came  from.     The  proof  likewise 

fails  to  show  how  far  through  or  into  what 

part  of  Tennessee  the  railroad  of  defendant  j 

company  is  located,  and  to  what  point  it    Habeas  Ookpus  ^13— Extradition— Ii.- 

onprfttM    tmfnii  Tha    *ni?f    ^or«         I^GAL  AbBEST— RkLKASE  AND   ReABBBST. 

operates  trains.     .     .     .     The  fruit   cars  i.  ^le  omission  of  any  formal  act  of 

which  he  was  ordered  to  take  and  deliver  to    release  and  rearrest  of  a  person  arrested  by 
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the  Nashville  road,  so  far  as  his  record  dis- 
closes, were  taken  out  of  a  passenger  train 
in  Alton  Park.  The  proof  does  not  indicate 
where  they  came  from,  whether  from  an* 
other  state,  or  whether  they  were  picked  up 
in  Tennessee.  .  .  .  We  do  not  know 
where  the  passenger  train  came  from,  nor' 
where  these  fruit  cars  come  from;  all  wei^ 
do  know  is,  they  were^cut  out  of  the  pas-* 
senger  train  at  Alton  Park,  and  the  de- 
ceased was  ordered  to  take  them  down  into 
Chattanooga  and  deliver  them  to  the  ^., 
C.  ft  St.  L.  Railroad  Company.  That  being 
true,  the  deceased  and  these  cars  were  en- 
gaged in  intrastate  commerce  when  he  re-, 
ceived  his  fatal  injury,  and  mot  in  inter- 
state commerce."     [5  Tenn.  CCA.    624.}* 

The  evidence  has  not  been  printed,  but  by' 
stipulation  between  the  parties  it  is  agreed' 
that  the  testimony  also  showed  that  the 
passenger  train  in  question  had  left  Chat? 
tanooga  at  7  o'clock  in  the  morning  of  the. 
day  of  the  accident,  and  that  it  had  come 
into  Alton  Park  from  the  south,  on  its  re* 
turn  trip,  late  in  the  afternoon.  But  this 
still  leaves  undisclosed  the  origin  and  des- 
tination of  the  cars  in  the  movement  of 
which  the  decedent  was  employed. 

It  is  apparent  that  there  was  no  evidence 
requiring  the  conclusion  that  the  deceased 
was  engaged  in  interstate  commerce  at  the 
time  of  his  injury,  and  we  are  asked  to. 
supply  the  deficiency  by  taking  judicial 
notice  that  the  cars  came  from  without  the 
state.  This  contention  we  are  unable  to' 
sustain.  The  make-up  of  trains  and  the 
movement  of  cars  are  not  matters  which 
we  may  assume  to  know  without  evidoioe. 
The  state  court,  with  its  intimate  knowledge* 
of  the  local  situation,  thought  that  such  an' 
assumption  on  its  part  would  be  wholly; 
unwarranted  and  we  cannot  say  that  it 
erred  in  this  view.  The  fact  that  Chattan- 
ooga and  its  suburb,  Alton  Park,  were  nei^r , 
the  state  line,  did  not  establish  that,  the. 
cars  had  crossed  it.  The  defendanta  knew 
the  actual  movement  of  the  cars,  and,  fail- 
ing to  inform  the  court  upon  this  point, 
cannot  complain  that  they  have  been  de- 
prived of  a  Federal  right. 

Judgment  affirmed. 


(241  U.  8.  tf) 
THOMAS  KELLY,  Appt., 

V. 

ELVIN  J.  GRIFFIN,  Jailer  of  Lake  County. 
Illinois,  and  John  J.  Bradley,  United 
States  Marshal  for  the  Northern  District 
of  Illinois. 
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tbe  local  municipal  police  without  a  war- 
rant, upon  a  telegram  from  the  authorities 
of  the  foreign  goyemment  seeking  his  ex- 
tradition, furnishes  no  ground  for  his  dis- 
charge on  habeas  corpus  from  detention  un- 
der an  extradition  warrant  subsequently 
issued  by  the  United  States  commissioner, 
no  matter  how  illegal  such  arrest  may  have 
been. 

PBd.  Note.— For  other  cases,  see  Habeas  Cor- 
iras.  Cent  Dig.  8  13;    Deo.  Dig.  «s»18.1 
BxTBaDinoN  ^s^ll  —  Habeas  Cobpus  — 

BUFFICIENCT  or  COMPLAINT. 

2.  A  complaint  in  foreign  extradition 
proceedings  charging  perjury  is  not  insuffi- 
cient on  habeas  corpus,  where  the  alleged 
false  statements  were  in  fact  material,  be- 
cause, under  the  law  of  the  demanding  gov- 
ernment, some  possible  false  statements  may 
be  perjury  that,  by  reason  of  their  imma- 
teriality, would  not  constitute  that  offense 
under  &e  law  of  the  surrendering  state. 

[Bd.  Note.— For  other  cases,  see  Bztradition. 
Gent  Dig.  §  12;    Dec  Dig.  «=s>ll.] 
Habvas  Cobpus  «=»85(2)— Bxtbadition- 

Pbesumptions. 

8.  The  regularity  of  proceedings  be- 
fore a  foreign  legislatiye  committee  engaged 
in  iuTCstigating  frauds  in  the  construction 
of  government  buildings  will  be  presumed 
when  inquiring  on  habeas  corpus  into  a  de- 
tention to  await  extradition  on  the  charge 
of  perjury  before  such  committee,  in  view 
of  the  nature  and  purpose  of  the  investiga- 
tion, and  the  fact  that  the  accused  ap- 
peared before  it  without  objection. 

[BML.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  H  77,  78;    Dec.  Dig.  <ft=:»85(2).] 
EXTBADITION  ^=>11  —  HABEAS  COBPTJS  — 

SUFFICIENCT  OF  COMPLAINT— PALSE  PBE- 

1BKSB& 

4.  A  complaint  in  foreign  extradition 
proceedings  charging  the  obtaining  of  money 
from  the  demanding  government  by  false 
representations  in  bills  or  progress  es- 
timates as  to  the  amounts  of  material  used 
in  extra  work  on  government  buildings  is 
sufficient  on  habeas  corpus,  although  the 
amounts  demanded  by  the  bills  were  paid, 
not  upon  the  bills,  but  upon  vouchers  com- 
ing from  the  department  of  public  works, 
and  although  the  government  architect  who 
certified  the  bills  was  not  deceived,  where 
the  person  who  made  out  the  certificates 
relied  upon  the  bills  in  good  faith,  and  with- 
out the  bills  the  payments  would  not  have 
been  made. 

[Bd.  Note.— Fbr  other  cases,   see  Extradition, 
Cent  Dig.  I  12;    Dec.  Dig.  ^=>11.] 

Habeas  Cobpus  <&=>85(2)— Extbaditiok  — 
Pbxsukptiok. 

5.  The  Federal  courts  will  assume,  when 
inquiring  on  habeas  corpus  into  the  holding 
of  a  person  for  extradition  to  Canada,  that 
the  Canadian  government  will  respect  the 
convention  between  the  United  States  and 
Great  Britain,  and  will  not  try  the  accused 
upon  other  charges  than  those  upon  which 
toe  extradition  was  allowed. 

(Bd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  U  77.  78;    Dec  Dig.  ^=:»85(2).1 

[No.    777.] 


Argued  April  6  and  7,  1916.    Decided  April 
17,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Illinois  to  review  an  order  refusing 
to  discharge  on  habeas  corpus  a  person  in 
custody  under  an  extradition  warrant.  Af« 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  S.  Miller,  Edward  Osgood 
Brown,  and  Pierce  Butler  for  appellant. 

Messrs.  Almon  W.  Bnlkley,  Henry  B« 
F.  Hacfarland,  and  Clair  E.  More  for  ap« 
pellees. 

H 

•Mr.  Justice  Holmes  delivered  the  opin-P 
ion  of  the  court: 

The  appellant  was  held  for  extradition  to 
Canada,  and  petitioned  for  and  obtained  a 
writ  of  habeas  corpus.  After  a  hearing  up- 
on the  returns  to  the  writ  and  to  a  writ  of 
certiorari  issued  to  the  commissioner  byJJ 
whose  warrant  the^petitioner  was  detained,* 
the  district  judge  discharged  the  writ  An 
appeal  was  allowed  and  several  objections 
have  been  pressed  to  the  proceeding,  which 
we  will  take  up  in  turn.  The  matter  arises 
out  of  frauds  in  the  construction  of  the 
new  Parliament  buildings  at  Winnipeg,  in 
which  Kelly,  the  contractor,  and  a  number 
of  public  men,  are  alleged  to  have  been  in- 
volved. 

First  it  is  said  that  jurisdiction  of  the  ap- 
pellant's person  has  not  been  obtained  legal- 
ly. On  October  1,  1915,  he  was  arrested 
without  a  warrant,  on  a  telegram  from  Win- 
nipeg. The  next  day  a  complaint  was  made 
before  the  commissioner  by  the  British  Vice 
Consul  General  in  Chicago  upon  informa- 
tion and  belief,  a  warrant  was  issued,  and 
the  petitioner  was  turned  over  to  the  United 
States  marshal  by  the  Chicago  police.  On 
October  15  a  new  complaint  was  filed  by  the 
British  Consul  General,  a  new  warrant  was 
placed  in  the  hands  of  the  marshal,  and 
the  former  complaint  was  dismissed. 
Wright  V.  Henkel,  190  U.  S.  40,  42,  44,  63. 
47  L.  ed.  948,  949,  956,  23  Sup.  Ct  Rep. 
781,  12  Am.  Crim.  Rep.  386.  The  conten- 
tion is  that  the  original  arrest  was  illegal, 
and  that  the  appellant  was  entitled  to  be 
set  at  liberty  before  the  warrant  of  October 
2  or  that  of  October  15  could  be  executed 
with  effect. 

But,  however  illegal  the  arrest  by  the 
Chicago  police,  it  does  not  follow  that  the 
taking  of  the  appellant's  body  by  the  mar- 
shal under  the  warrant  of  October  2  was  void. 
The  action  of  the  officers  of  the  state  or  city 
did  not  affect  the  jurisdiction  of  the  com- 
missioner of  the  United  States.  Further- 
more, the  order  dismissing  the  complaint 
of  October  2  was  that  the  appellant  be  dia- 
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charged  forthwith  from  custody;  so  that, 
on  the  face  of  the  record,  it  would  seem 
that  before  being  held  under  the  present 
warrant  the  appellant  had  the  moment  of 
freedom  which  he  contends  was  his  right. 
It  is  urged  that  the  Canadian  authorities 
are  trying  to  take  advantage  of  their  own 
wrong.  But  the  appellant  came  within 
reach  of  the  commissioner's  warrant  by  his 
J}  own  choice,  and  the  most  that  can  be  said 
•  is  that  the  effectiye  exercise  of  authority 
was  made  easier  by  what  had  been  done. 
It  was  not  even  argued  that  the  appellant 
was  entitled  to  a  chance  to  escape  before 
either  of  the  warrants  could  be  executed. 
This  proceeding  is  not  a  fox  hunt.  But 
merely  to  be  declared  free  in  a  room  with 
the  marshal  standing  at  the  door  having 
another  warrant  in  his  hand  would  be  an 
empty  form.  We  are  of  opinion  that,  in  the 
circumstances  of  this  case  as  we  have  stated 
them,  the  omission  of  a  formal  act  of  re- 
lease and  a  subsequent  arrest,  if  they  were 
omitted,  furnishes  no  ground  for  discharg- 
ing the  appellant  upon  habeas  corpus.  All 
the  intimations  and  decisions  of  this  court 
indicate  that  the  detention  of  the  appel- 
ant cannot  be  declared  void.  Pettibone  v. 
Nichols,  203  U.  S.  1»2,  61  L.  ed.  148,  27 
Sup.  Ct.  Rep.  Ill,  7  Ann.  Cas.  1047;  lasigi 
▼.  Van  de  Carr,  166  U.  S.  391,  393,  394,  41 
L.  ed.  1045,  17  Sup.  Gt  Rep.  595;  Nishi- 
mura  Ekiu  v.  United  States,  142  U.  S.  651, 
662,  35  L.  ed.  1146,  1150,  12  Sup.  Ct.  Rep. 
336.  If  we  were  satisfied  that  a  different 
rule  would  be  applied  by  the  final  author- 
ity in  Great  Britain,  other  questions  would 
arise.  Charlton  v.  Kelly,  229  U.  S.  447, 
57  L.  ed.  1274,  46  L.RJl.(N.S.)  397,  33 
Sup.  Ct.  Rep.  945.  But  we  are  not  con- 
vinced by  anything  thai  we  read  in  Hooper 
T.  Lane,  6  H.  L.  Cas.  443,  27  L.  J.  Q.  B. 
N.  S.  75,  3  Jur.  N.  S.  1026,  6  Week.  Rep. 
146,  that  a  different  rule  would  be  applied, 
and  we  think  it  unnecessary  to  discuss  the 
differences  in  detail. 

The  complaint  of  October  15  charges  per- 
jury, obtaining  money  by  false  pretenses, 
and,  conjointly,  stealing  or  embezzling  and 
unlawfully  receiving  money  and  other  prop- 
erty of  the  King  which  had  been  embezzled, 
stolen,  or  fraudulently  obtained  by  means 
of  a  conspiracy  as  set  forth.  The  perjury 
alleged  is  swearing  falsely  to  the  proportion 
of  cement  sand  and  broken  stone  put  into 
the  caissons  of  the  new  Parliament  buildings 
at  Winnipeg,  in  a  judicial  proceeding  be- 
fore the  public  accounts  committee  of  the 
legislative  assembly  of  the  province  of  Mani- 
toba, the  appellant  knowing  his  statements 
to  be  false.  It  is  objected  that  although 
perjury  is  mentioned  as  a  ground  for  extra- 
dition in  the  treaty,  the  appellant  should 
not  be  surrendered  because  the  Canadian 


Criminal  Code,  f  170/ defines  perjury  as* 
covering  false  evidence  in  a  judicial  pro- 
ceeding, '^whether  such  evidence  is  material 
or  not."  As  to  this  it  is  enough  to  say  that 
the  assertions  charged  here  were  material 
in  a  high  degree,  and  that  the  treaty  is  not 
to  be  made  a  dead  letter  because  some  pos- 
sible false  statements  might  fall  within  the 
Canadian  law  that  perhaps  would  not  be 
perjury  by  the  law  of  Illinois.  "It  is  enough 
if  the  particular  variety  was  criminal  in 
both  jurisdictions."  Wright  v.  Henkel,  190 
U.  S.  40,  60,  61,  47  L.  ed.  948,  955,  956,  23 
Sup.  Ct.  Rep.  781,  12  Am.  Crim.  Rep.  386. 
There  is  no  attempt  to  go  beyond  the  prin- 
ciple common  to  both  places  in  the  present 
case.  It  is  objected  further  that  although 
the  above  committee  was  authorized  to  ex- 
amine witnesses  upon  oath,  it  was  only  in 
"such  matters  and  things  as  may  be  re- 
ferred to  them  by  the  House."  But  even 
if  there  were  not  some  evidence  and  a  find- 
ing (Omelas  v.  Ruiz,  161  U.  S.  502,  609, 
40  L.  ed.  787,  789,  16  Sup.  Ct  Rep.  689), 
the  nature  of  the  investigation,  the  purposes 
for  which  the  committee  was  appointed,  and 
the  fact  that  the  appellant  appeared  before 
it  without  objection,  would  warrant  a  pre- 
sumption of  regularity  in  a  summary  pro- 
ceeding like  this. 

The  plan  for  the  foundations  of  the  build- 
ings was  changed  from  piling  called  for 
by  the  written  contract  to  caissons  filled 
with  concrete,  and  the  false  representations 
alleged  concerning  the  amount  of  concrete, 
lumber,  iron  rings,  and  bolts  used  in 
the  extra  work.  They  consisted  in  bills 
or  "progress  estimates"  addressed  to 
the  provincial  government  for  "labor  and 
material  supplied,"  setting  forth  the  amount 
of  each  item  thus  stated  to  have  been  sup- 
plied. It  is  objected  that  the  amoimts  de- 
manded by  the  bills  were  paid  not  upon 
the  bills,  but  upon  vouchers  coming  from  the 
department  of  public  works,  and  that  the 
provincial  architect  who  certified  the  bills 
was  not  deceived.  The  person  who  made  oat 
the  certificates  relied  upon  the  bills  in  good 
faith,  and  it  appears  that  without  the  bills 
the  payments  would  not  have  been  made. 
The  fact  that  there  were  other  tfteps  neces-S 
sary  in  addition  *to  sending  in  a  false  ae-* 
count,  or  that  other  conspirators  co-operat- 
ed in  the  fraud,  does  not  affect  the  result 
that,  on  the  evidenee,  Kelly  obtained  the 
money  from  the  provincial  government  bj 
fraudulent  representations  to  which  he  was 
a  party,  and  that  his  false  statement  was 
the  foundation  upon  which  the  fovernment 
was  deceived. 

The  last  charge,  stealing  or  embezzliiig 
and  receiving  money  fraudulently  obtained, 
needs  a  word  of  e^lanation.  It  may  be  «•- 
snmed  that  ikere  is  bo  eorideBee  of  laresa^ 


Digitized  by 


Google 


'490 


86  SUPREME  COURT  REPORTER. 


Oct.  Tbbm, 


or  embezzlement  as  (commonly)  defined, 
btit  the  receiving  of  property  known  to  have 
l>een  fraudulently  obtained  ia  a  crime  by  the 
lawB  of  both  Canada  and  Illinois.  There 
may  be  a  doubt  whether  the  appellant,  if 
a  party  to  the  fraud,  received  the  money  of 
the  government  directly  from  it,  or  through 
a  third  hand,  so  as  to  be  guilty  under  this 
count  of  the  complaint.  We  are  not  pre- 
pared to  pronounce  his  detention  upon  the 
count  unjustifiable,  in  view  of  the  finding. 
We  assume,  of  course,  that  the  government 
in  Canada  will  respect  the  convention  be- 
tween the  United  States  and  Great  Britain, 
and  will  not  tty  the  appellant  upon  other 
charges  than  those  upon  which  the  extra- 
dition is  allowed.  Therefore  we  do  not 
think  it  necessary  to  require  a  modification 
of  the  complaint  before  the  order  discharg- 
ing the  writ  of  habeas  corpus  is  affirmed, 
final  order  affirmed. 


<M1  v.  S.  1> 


CHIN  FONG,  Appt., 
▼. 
f  SAMUEL  W.   BACKUS,  Commissioner  of 
Immigration  for  the  Port  of  San  Fran- 
cisco. 

OouBTs  ^=>385(g)  —  Appeat.  from  Dis- 

TBICT    OOUBT— BTBDKBAL    QUESTION— CoN- 
BTBUCTION   or  TSBATT. 

The  contention  on  habeas  corpus  that 
the  immigration  officers,  by  denying  admis- 
•sion  to  a  Chinaman  as  a  returning  mer- 
chant   because     his    original     entry    was 
surr^titious,  superadded  qualifications  for 
.re-entry  to  those  prescribed  by  the  act  of  No- 
vember 3,  1893   (28  Stat,  at  L.  7,  chap.  14, 
Oomp.  Stat..  1013,  §  4324),  §  2,  and  hence 
infringed  the  obligations  of  the  treaty  of 
•November  17,  1880    (22  Stat,  at  L.  826), 
between  the  United  States  and  China,  al- 
lowing to   Chinese  merchants   freedom    of 
-  ingress  and  egress  in  the  manner  permitted 
.to  citizens  of  the  most  favored  nations, — 
.  does  not  involve  the  construction  of  a  treaty 
.  within  the  meaning  of  the  provisions  of  the 
Judicial  Code,  |  238,i  authorizing  direct  ap- 
peals from  the  district  courts  to  the  Fed- 
eral Supreme  Court. 

•  CEd.  Not6.^For  other  cases,  see  OourU,  Cent. 
.  Dig.  I  lOai :    Dec.  Dig.  «s»385(l).] 

[No.   664.] 

Argu^  April  5  and  6,  1916.    Decided  April 
17,  1916. 

APPEAL  from  the  District  Court  of  the 
United  States   for  the  Northern   Dis- 
-triet    of    California   to    review    an    order 

*  refusing  relief  by  habeas  corpus  to  a  China- 
*man  in  custody  pending  deportation.  Dis- 
imissed  for  want  of  jurisdiction. 

See  same  case  below,  213  Fed.  288. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jackson  H.  Ralston  and  Wil- 
liaini  E;  Richardson  for  .appellant. 
\"  Assistant  Attorn^-  Oeneral  Wallaoe  for 
appellee. 


*  Mr.  Justice  McKenna  delivered  the  opin-* 
ion  of  the  court: 

Appeal  from  a  judgment  dismissing  a 
petition  for  habeas  corpus  and  remanding 
petitioner  to  the  custody  of  the  Commis- 
sioner of  Immigration  for  the  Port  of  San 
Francisco,  in  whose  custody  he  was,  pend- 
ing petitioner's  deportation. 

A  summary  of  the  petition  made  by  the 
district  court  is  as  follows: 

"Petitioner  Chin  Fong,  who  had  been  a 
resident  of  the  United  States  for  a  number 
of  years,  departed  for  China  in  November, 
1912;  that  before  he  left  he  applied  for  a 
pre-investigation  as  to  his  status  as  a  mer- 
chant,  and  a  certificate  was  denied  him  on 
the  ground  that  his  original  entry  into 
this  country  was  surreptitious;  that  not- 
withstanding this  denial  the  petitioner  left 
the  country,  and  is  now  endeavoring  to  he- 
enter  as  a  returning  Chinese  merchant ;  that 
he  presents  the  affidavits  of  a  member  of 
the  New  York  firm  to  which  he  claims  to  be- 
long and  of  two  reputable  Americans  sup- 
porting his  claim;  that  notwithstanding 
these  facts  he  has  been  denied  admission  and 
ordered  deported  on  the  same  ground  that 
his  pre-investigation  certificate  was  denied, 
that  is  to  say,  because  his  original  entry 
was  surreptitious;  that  in  so  deciding  the 
immigration  department  has  exceeded  its 
authority,  as  that  question  can  only  be  de- 
termined under  the  exclusion  laws  by  a 
justice,  judge,  or  commissioner."  [213  Fed. 
288.] 

A  demurrer  was  interposed  to  the  peti- 
tion, which  was  sustained,  the  court  say- 
ing: "Had  the  petitioner  been  content  to 
remain  in  this  country,  he  could  have  been 
deported  Only  after  a  hearing  before  a 
justice,  judge,  or  commissioner.  But  as  ha 
left  the  country  voluntarily,  and  even  after 
a  preinvestigation  certificate  was  denied 
him,  the  question  of  his  right  to  re-entiy 
lies  peculiarly  with  the  immigration  depari-^s 
ment,  and  as  they  have  found* that  ha  It* 
not  entitled  to  re-enter,  such  finding  caa« 
not  be  disturbed.  A  different  rule  prevail^ 
and  a  different  tribunal  determines,  in  the 
case  of  a  Chinese  applying  to  enter,  from 
that  of  one  already  in  this  country  whom 
it  is  sought  to  deport,  under  the  exclusion 
laws." 

The  decision  of  the  court  is  contested 
and  it  is  asserted  (1)  that  the  petition  was 
sufficient  to  entitle  petitioner  to  a  dis- 
charge; (2)  that  the  Commissioner  of  Im- 
migration and  Secretary  of  Labor  eould 
not  require  a  greater  and  different  degree 
of  proof  than  that  specified  in  §  2  of  the 
act  of  Congress  of  May  6,  1892,  entitled, 
"An  Act  to  Prohibit  the  Coming  of  Chinese 
Persons  into  the  United  States"  [27  Stat, 
at  L.  25,  chap.  60,  Comp.  Stat.  191S,  | 
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4315];  (3)  that  petitioner  furnished  the 
degree  of  proof  required  bj  the  law;  (4) 
that  the  rights  guaranteed  petitioner  un- 
der the  treaty  between  the  United  States 
and  China  concerning  immigration,  Novem- 
ber 17,  1880  [22  Stat,  at  L.  826],  were  un- 
duly and  unlawfully  infringed;  and  (5) 
that  the  decision  of  the  Commissioner  was 
against  the  law  and  was  an  abuse  of  dis- 
cretion. 

The  appeal  is  direct  from  the  district 
court,  and  can  only  be  sustained  against 
the  motion  of  the  United  States  to  dismiss 
for  want  of  jurisdiction  in  this  court  if 
there  is  a  substantial  question  under  the 
Constitution  of  the  United  States  or  a 
treaty  made  under  their  authority,  §  238 
of  the  Judicial  Code  [36  Stat,  at  L.  1157, 
chap.  231,  Comp.  Stat.  1913,  §  1215]  per- 
mitting an  appeal  from  a  district  court 
when  a  constitutional  question  is  involved 
and  in  any  case  ''in  which  .  .  .  the  valid- 
ity or  construction  of  any  treaty  made  un- 
der its  [United  States]  authority  is  drawn 
in  question." 

It  will  be  observed  that  appellant  based 
his  right  to  land  solely  on  the  ground  that 
he  had  been  a  merchant  in  the  United  States 
before  his  departure  to  China,  and  that, 
therefore,  it  was  not  competent  for  the  im- 
migration ojfficers  to  inquire  or  determine 
whether  his  original  entry  into  the  United 
States  was  open  or  surreptitious  and  his 
^  stay  therein  legal  or  illegal.  "The  princi- 
*  pal  proposition  that*we  desire  to  maintain," 
counsel  say,  "and  which  has  apparently 
been  ignored  by  the  Department  of  Labor, 
is  that  when  Congress  has  definitely  fixed 
the  tests  and  qualifications  attendant  upon 
the  determination  of  a  given  act,  it  is  not 
within  the  power  of  an  administrative  of- 
ficer to  add  to  or  subtract  from  the  congres- 
sional rule."  The  case  of  Lau  Ow  Bew  v. 
United  States,  144  U.  S.  47,  36  L.  ed.  340, 
12  Sup.  Ct.  Rep.  517,  is  cited.  For  the 
"congressional  rule"  counsel  refer  to  §  2 
of  the  act  of  November  3,  1893  (28  Stat,  at 
L.  7,  chap.  14,  Comp.  Stat.  1913,  §  4324), 
which  reads  as  follows: 

"Where  an  application  is  made  by  a 
Chinaman  for  entrance  into  the  United 
States  on  the  ground  that  he  was  formerly 
engaged  in  this  country  as  a  merchant,  he 
shall  establish  by  the  testimony  of  two 
credible  witnesses  other  than  Chinese  the 
fact  that  he  conducted  such  business  as 
hereinbefore  defined  for  at  least  one  year  be- 
fore his  departure  from  the  United  States, 
and  that  during  such  year  he  was  not  en- 
gaged in  the  performance  of  any  manual 
labor,  except  such  as  was  necessary  in  the 
conduct  of  his  business  as  such  merchant, 
and  in  default  of  such  proof  shall  be  refused 
landing.'^ 


It  is  contended  that  the  section  requires 
proof  by  a  Chinaman  seeking  entrance  into 
the  United  States  of  two  facts  only — (1) 
that  he  had  been  a  merchant  for  one  year 
before  his  departure,  and  (2)  that  during 
such  time  he  had  not  engaged  in  manual 
labor  except  such  as  was  necessary  in  the 
conduct  of  his  business  as  such  merchant. 
These  were  the  only  conditions  of  the  right 
to  enter,  it  is  contended,  and  it  was  an  ir- 
relevant inquiry  whether  he  "originally 
entered  as  a  laborer  or  even  surreptitious- 
ly." And  in  emphasis  counsel  say:  "The 
manner  of  entry  was  entirely  ignored  by 
Congress." 

These  being  the  conditions,  it  is  hence 
asserted  that  if  the  Department  of  Labor 
may  superadd  one  qualification,  it  may  an- 
other, "until  the  law  becomes  entirely  un- 
recognizable." So  far  manifestly  there  is 
nothing  but  an  appeal  to  the  statute,  hut^ 
the  treaty  is  attempted  to  be  invoked*by  the* 
following:  "Such  a  course  [the  addition  to 
the  qualifications  of  the  statute]  would  be 
in  plain  derogation  of  the  treaty  obliga- 
tions between  the  United  States  and  China, 
allowing  to  Chinese  merchants  freedom  of 
egress  and  ingress  in  the  manner  permitted 
to  citizens  of  the  most  favored  nations,  the 
essential  fact  by  law  and  treaty  being  mere- 
ly that  of  mercantile  status." 

No  provision  of  the  treaty  is  cited  from 
which  the  contention  is  an  applicable  de- 
duction, nor  are  we  disposed  to  quote  and 
comment  on  the  entire  treaty  in  answer  to 
the  contention.  See  22  Stat,  at  L.  826; 
also  Lau  Ow  Bew  v.  United  States,  supra. 
The  "merchant"  defined  by  it  does  not  in- 
clude petitioner.  It  was  the  definition  of 
the  status  acquired  in  China,  not  acquired 
in  the  United  States,  and,  having  been  ac- 
quired in  China,  gave  access  to  the  United 
States,  and  after  access  freedom  of  move- 
ment as  citizens  of  the  most  favored  nations. 
And  this  privilege  was  given  as  well  to 
Chinese  laborers  then  (1880)  in  the  United 
States. 

We  think,  therefore,  there  is  no  substan- 
tial merit  in  the  contention  that  the  case 
involves  the  construction  of  a  treaty,  and 
that  the  rights  of  petitioner  can  rest 
only  upon  the  statutes  regulating  Chinese 
immigration.  So  concluding,  we  are  not 
called  upon  to  decide  or  express  opin- 
ion whether  petitioner's  original  entry  into 
the  United  States  and  his  subsequent  resi- 
dence therein  were  illegal,  and  whether  he 
could  acquire  by  either  a  status  which  the 
immigration  officers  were  without  power  to 
disregard. 

Dismissed. 

Mr.  Justice  McReynolds  took  no  part  in 
the  consideration  and  decision  of  this  case. 
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SAlilUEL  E.  GIDNEY,  Plff.  in  Err., 

V. 

SIDNEY  C.  CHAPPEL  and  J.  G.  Scully. 

OouBTS  ^=>435  ^  Appeal  fboic  Pbobatk 
pECBEE— Effect  op  Abkansas  Laws  in 
Indian  Tebbitobt. 

1.  The  union  in  a  single  court  in  the 
Indian  Territorj^  of  the  functions  of  the 
probate  and  circuit  courts  of  Arkansas 
renders  "locally  inapplicable"  the  provi- 
sions of  Mansf.  (Ark.)  Dig.  1884,  §§  6509, 
6521,  dealing  with  appeals  from  probate  to 
circuit  court,  so  that  such  provisions  were 
not  put  in  force  in  the  Indian  Territory  by 
the  act  of  Congress  of  May  2,  1890  (26 
Stat,  at  L.  81,  chap.  182),  §  31,  adopting 
and  extending  over  the  Indian  Territory 
certain  general  laws  of  Arkansas  "in  force 
at  the  close  of  the  session  of  the  general 
assembly  of  that  state  of  1883,  as  pub- 
lished" in  that  volume,  where  "not  locally 
inapplicable  or  in  conflict  with"  that  or 
some  other  act  of  Congress. 

[Bd.  Note.~Por  other  cases,  see  Courts.  Cent. 
Dlff.  f  1139;    Dec  Dig.  ®=>435.] 

CouBTs  ^=>435— Tebbitobial  Courts— .Tu- 
bibdiction— Suit  to  Avoid  Probate  — 
Extension  of  Absansas  Laws  oveb  In- 
dian Tebbitobt. 

2.  The  adoption  and  extension  over  the 
Indian  Territory  of  certain  general  laws  of 
Arkansas  "in  force  at  the  close  of  the  ses- 
sion of  the  general  assembly  of  that  state 
of  1883,  as  published"  in  Mansf.  (Ark.) 
Dig.  1884,  wliich  was  effected  by  the  act  of 
Congress  of  May  2,  1890  (26  Stat,  at  L. 
81,  chap.  182),  §  31,  where  such  laws  were 
"not  locally  inapplicable  or  in  conflict  with" 
that  or  some  other  act  of  Congress,  must 
be  deemed  to  have  put  in  force  in  that  terri- 
tory the  provisions  of  §  6525  of  such  Digest, 
relating  to  suits  to  avoid  the  probate  of  a 
will,  although  the  supreme  court  of  Arkan- 
sas in  1885  held  that  this  latter  statute 
had  been  repealed  by  certain  provisions  of 
the  civil  practice  act  of  1868,  where,  up  to 
that  decision  the  supreme  court  had  been 
treating  the  statute  as  in  force,  and  the 
particular  provisions  of  the  civil  practice 
act  which  ultimately  were  regarded  as  ef- 
fecting its  repeal  were  not  adopted  by  ^e 
act  of  Congress,  being  "locally  inappli- 
cable." 

[Bd.  Note.— For  other  cases,  see  Oourts,  C:.. 
Dlff.  f  1139;    Dec  Dig.  ^=:>435.1 

[No.  263.] 

Submitted  March  8,  1916.     Decided  April 
24,  1916. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which,  on  a  second  appeal,  affirmed  a  decree 
of  the  Superior  Court  of  Muskogee  County, 
in  that  state,  in  favor  of  plaintiff  in  a  suit 
to  set  aside  the  probate  of  a  will.    Affirmed 

See  same  case  below,  first  appeal,  38 
Okla.  596,  134  Pac.  859;  second  appeal,  43 
Okla.  267,  142  Pac.  756. 

The  facts  are  stated  in  the  opinion. 


Mr.  William  T.  Hatchings  for  plain- 
tiff in  error. 

Messrs.  Xapoleon  B.  Maxey  and  Charlea 
F.  Runyan  for  defendants  in  error. 

Mr.  Justice  Van  Devanter  delivered  the 

opinion  of  the  court: 

This  was  a  suit  to  set  aside  a  will  pro- 
bated in  common  form,  and  to  avoid  its 
probate.  The  suit  was  begun  in  the 
United  States  court  for  the  Indian  Terri- 
tory, wherein  the  will  had  been  probated, 
and  was  transferred  to  an  Oklahoma  court 
when  that  state  was  admitted  into  the 
Union.  The  plaintiff  ultimately  prevailed S 
and  the  supreme  court^of  the  state  affirmed* 
the  judgment.  38  Okla.  596,  134  Pac.  859, 
43  Okla.  287,  142  Pac.  755. 

The  Federal  question  in  the  case  is 
whether  certain  statutes  bearing  upon  such 
a  suit  were  put  in  force  in  the  Indian  Ter- 
ritory by  the  act  of  May  2,  1890,  chap. 
182,  §  31,  26  Stat,  at  L.  81,  whereby  Con- 
gress adopted  and  extended  over  the  Indian 
Territory  certain  general  laws  of  Arkansas 
"in  force  at  the  close  of  the  session  of  the 
general  assembly  of  that  state  of  1883,  aa 
published  in  1884  in  the  volume  known  aa 
Mansfield's  Digest,"  where  "not  locally  in- 
applicable or  in  conflict  with"  that  or  soma 
other  act  of  Congress.  In  Arkansas  there 
were  probate  courts  and  courts  of  general 
jurisdiction  designated  as  circuit  courts, 
while  for  the  Indian  Territory  only  one 
court  had  been  established  at  that  time, 
and  it  was  a  court  of  general  jurisdiction. 
In  view  of  this  the  act  declared  that  "the 
United  States  court  in  the  Indian  Terri- 
tory herein  referred  to  shall  have  and 
exercise  the  powers  of  courts  of  probate  un- 
der said  laws,"  and  "wherever  in  said  laws 
of  Arkansas  the  courts  of  record  of  said 
state  are  mentioned  the  said  court  in  the 
Indian  Territory  shall  be  substituted  there- 
for." 

Among  the  Arkansas  laws  enumerated  In 
the  act  was  chapter  155,  containing  sections 
numbered  from  6490  to  6548.  The  section 
under  which  the  will  was  probated  de- 
clares: 

"Sec.  6522.  When  any  will  shall  be  ex- 
hibited for  probate,  the  court  of  probate 
.  .  .  may  and  shall  receive  the  probate 
thereof  in  common  form,  without  summon- 
ing any  party,  and  shall  grant  a  certifi- 
cate of  probate,  or,  if  the  will  be  rejected, 
shall    grant    a    certificate    of    rejection; 

99 

Other  sections  (6509  and  6521)  provide 
for  an  appeal  to  the  circuit  court  from  an 
order  of  the  probate  court  establishing  or 
rejecting  a  will,  and  for  bringing  in  par- 
ties and  giving  a  hearing  de  novo  upon 
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nthe  appeal.  The  sections  under  which  the 
S  suit  was  brought  read  as  follows : 
•  •"Sec.  6523.  Any  person  interested  who, 
at  the  time  of  the  final  decision  in  the  cir- 
cuit court,  resided  out  of  this  state,  and 
was  proceeded  against  by  order  of  appear- 
ance only,  without  actual  appearance,  or 
being  personally  served  with  process,  and 
any  other  person  interested  who  was  not  a 
party  to  the  proceedings  by  actual  appear- 
ance, or  being  personally  served  with 
process,  may,  within  three  years  after  such 
final  decision  in  the  circuit  court,  by  a 
bill  in  chancery,  impeach  the  decision  and 
have  a  retrial  of  the  question  of  probate; 
and  either  party  shall  be  entitled  to  a  jury 
for  the  trial  thereof.  An  infant,  not  a 
party,  shall  not  be  barred  of  such  proceed- 
ings in  chancery  imtil  twelve  months  after 
attaining  full  age." 

"See.  6525.  If  any  person  interested  in 
the  probate  of  any  will  shall  appear  with- 
in five  years  after  the  probate  or  rejection 
thereof,  and,  by  petition  to  the  circuit  court 
of  the  county  in  which  such  will  was  estab- 
lished or  rejected,  pray  to  have  any  such 
will  rejected,  if  previously  established,  or 
proven,  if  previously  rejected  by  the  court 
of  probate,  it  shall  be  the  duty  of  the  cir- 
cuit court  to  direct  an  issue  to  try  the 
validity  of  such  will,  which  issue  shall  in 
all  cases  be  tried  by  a  jury." 

As  the  functions  of  the  probate  and  cir- 
cuit courts  in  Arkansas  were  united  in  a 
aingle  court  in  the  Indian  Territory,  it 
seems  plain,  as  was  held  by  the  supreme 
oourt  of  Oklahoma  in  this  case,  that  the 
sections  (6509  and  6521)  dealing  with  ap- 
peals from  the  probate  to  the  circuit  court 
were  not  applicable  to  the  conditions  in 
the  Indian  Territory,  and  therefore  were 
not  adopted  by  the  act  of  Congress.  It 
hardly  was  intended  that  a  court  at  all 
times  presided  over  by  a  single  judge  should 
entertain  appeals  from  its  own  decisions. 

The  contention  advanced  respecting  §  6523 
is  that  it  related  only  to  decisions  of  the 
circuit  court  upon  appeals  from  the  pro- 
<n  bate  court,  and  was  inapplicable  where  such 
Sui  appeal  could  not  be  had,  and  therefore 
**  was  not  adopted.  •  This  point  was  not  con- 
sidered in  the  opinion  of  the  supreme  oourt 
of  Oklahoma,  and  it  need  not  be  decided 
here.     However  it  might  be  resolved,  the 
result  in  the  present   case  would   be  the 
«ame. 

The  contention  made  respecting  f  6625 
is  that  it  was  not  adopted,  because  not  in 
force  in  Arkansas  at  the  close  of  the  ses- 
ftion  of  the  general  assembly  of  1883.  The 
elaim  that  it  was  not  .then  in  force  is 
based  upon  a  decision  of  the  supreme  court 
of  Arkansas  in  1885,  holding  that  it  was 
Impliedly  repealed  by  the  inclusion  in  the 


civil  practice  act  of  1868,  which  was  a  later 
enactment,  of  certain  provisions  regulating 
appeals  from  the  probate  to  the  circuit 
court,  and  prescribing  the  effect  to  be  given 
to  the  latter's  decision  upon  such  an  appeal. 
Dowell  V.  Tucker,  46  Ark.  438.  Of  course, 
that  decision  was  controlling  in  Arkansas, 
but  it  has  little  bearing  upcm  the  question 
here  presented,  and  for  these  reasons:  Sec- 
tion 6525  was  published  in  1884  in  Mans- 
field's Digest  as  a  general  law  "in  force  at 
the  close  of  the  general  assembly  of  1883" 
(see  title  page  of  that  publication),  and 
the  supreme  court  of  the  state  had  been 
treating  it  as  such  (Tobin  v.  Jenkins,  29 
Ark.  151;  Janes  v.  Williams,  31  Ark.  176, 
189;  Jenkins  v.  Tobin,  31  Ark.  306,  308; 
Mitchell  V.  Rogers,  40  Ark.  91,  93-95). 
Besides,  the  particular  provisions  of  the 
civil  practice  act  which  ultimately  were  re- 
garded as  effecting  its  implied  repeal  la 
Arkansas — ^they  became  §§  6509  and  6521 
of  Mansfield's  Digest — were  not  adopted  by 
the  act  of  Congress,  because  inapplicable 
to  the  conditions  in  the  Indian  Territory. 
In  these  circumstances  we  think  the  adopt- 
ing act,  rightly  interpreted,  put  the  sec- 
tion in  force  there.  Separated,  as  it  then 
was,  from  the  restraining  influence  of  the 
supposedly  conflicting  provisions  of  the  civil 
practice  act,  it  assumed  its  normal  place 
among  the  other  laws  with  which  it  was 
adopted.  This  conclusion  is  not  opposed 
to  our  decisions  in  Adkins  v.  Arnold,  235 
U.  S.  417,  69  L.  ed.  294,  36  Sup.  Ct.  Rep, 
118,  and  Ferryman  v.  Woodward,  238  U, 
S.  148,  59  L.  ed.  1242,  35  Sup.  Ct.  Rep. 
830,  as*  seems  to  be  claimed  by  the  plain- • 
tiff  in  error,  but,  on  the  contrary,  is  in 
accord  with  what  actually  was  there  de- 
cided. 

Other  questions  are  discussed  in  ths 
briefs,  but  as  they  are  not  Federal,  but 
essentially  local,  they  cannot  be  re-examined 
by  us. 

Judgment  affirmed. 


8 


(Ml  U.  8.  87) 
NORTHERN   PACIFIC   RAILWAY   COM- 
PANY,  Plff.  in  Err., 

V. 

R.    P.    WALL,    as    Administrator    of    the 
Estate  of  R.  J.  Wall,  Deceased. 

CoiTBTS  ^=»396(7)— Brbob  to  State  Ooubt 
—Federal  Question— How  Raised. 
1.  The  question  wheth^  proper  effeet 
was  given  to  the  interstate  commerce  act 
of  February  4,  1887  (24  Stat,  at  L.  379, 
chap.  104,  Comp.  Stat.  1913,  §  8563),  and 
its  amendments,  in  interpreting  a  stipula- 
tion in  a  bill  of  lading  for  an  interstate 
shipment  requiring  notice  of  claims  for 
damages  to  be  given  to  the  carrier's  officers 
or  station  agents  as  excluding  officers  or 
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station  agents  of  eonnecting  carrien, — ^is 
fairlj  presented,  so  as  to  sustain  a  writ 
of  error  from  the  Federal  Supreme  Court 
to  review  a  judgment  of  the  highest  state 
court  adjudging  the  stipulation  to  be  no 
defense  to  tiie  initial  carrier  when  sued 
for  injuries  to  the  shipment,  being  unrea- 
sonable and  InoperatiTe,  because  no  officer 
or  agent  primarily  employed  by  the  initial 
carrier  was  accessible  at  destination,  where 
a  through  bill  of  lading  was  issued  under 
the  Federal  legislation,  the  pleadings  show 
that  its  application  was  invoked,  and  in 
the  answer,  as  also  in  the  instructions  given 
at  the  defendant  carrier's  request,  there 
was  a  distinct  assertion  that  notice  was 
not  given  to  any  officer  or  station  agent  of 
the  defendant,  or  to  any  officer  or  station 
agent  of  the  connecting  carrier,  which 
means  that  the  defendant  was  proceeding 
upon  the  theory  that  the  stipulation,  when 
read  in  connection  with  the  Federal  stat- 
utes, contemplated  and  recognized  that  no- 
tice to  an  officer  or  agent  of  the  connect- 
ing carrier  would  suffice. 

[Ed.  Note.— For  other  cases,  see  Courts*  Cent 
Dlk.  S  1080 :    Dec.  Dig.  «s»396(7).] 
Oabriebs  «=»219(8>— Notice  of  Claim  — 

CoNNECTiNa  Cabriebs. 

2.  Notice  to  an  officer  or  station  a^ent 
of  the  connecting  carrier  at  final  destma- 
tion  must  be  deemed  to  satisfy  the  re- 
quirement of  a  stipulation  in  a  through 
bill  of  ladinff  for  an  interstate  shipment  of 
cattle,  issued  by  the  initial  carrier,  that 
the  shipper,  as  a  condition  precedent  to  his 
right  to  recover  for  any  injury  to  the  cattle 
while  in  transit,  shall  give  notice  in  writ- 
ing of  his  claim  to  some  officer  or  station 
agent  "of  said  company"  before  the  cattle 
are  removed  from  the  place  of  destination 
or  mingled  with  other  stock,  in  view  of 
the  Carmack  amendment  of  June  29,  1906 
(34  Stat,  at  L.  584,  chap.  3591,  Comp. 
Stat.  1913,  §  8002),  .  under  which  the  bill 
of  lading  was  issued,  making  the  connect- 
ing carrier  the  agent  of  the  receiving  car- 
rier for  the  purpose  of  completing  the 
transportation  and  delivering  the  property, 
and  of  a  further  stipulation  in  the  bill  of 
lading  that  its  terms  and  conditions  shall 
inure  to  the  benefit  of  any  connecting  car- 
rier over  whose  line  the  cattle  shall  pass. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Gent 
Dig.  S  Ml;    Dec  Dig.  d=>219(8).] 

[No.  350.] 

Argued  December  1,  1915.     Decided  April 
24,  1916. 

IN  ERKOR  to  the  Supreme  Court  of  the 
State  of  Montana  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Gallatin  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
against  an  initial  carrier  for  injuries  to  an 
interstate  shipment  of  live  stock.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  50  Mont.  122,  145 
Pac.  291. 

The  facts  are  stated  in  the  opinion. 


Mr.  CbmrleB  Donnellj  for  plaintUI  is 

error. 

Messrs.  Thomas  J.  Walsh  and  Waltar 
Aitken  for  defendant  in  error. 

OD 
OD 

•  Mr.  Justice  Van  Deranter  delivered  the* 
opinion  of  the  court: 

This  was  an  action  to  recover  for  in- 
juries to  cattle  being  transported  in  inter- 
state commerce,  the  gravamen  of  the 
complaint  being  that  the  cattle  were  un- 
reasonably delayed  in  transit,  and  conse- 
quently were  greatly  reduced  in  weight  and 
emaciated  in  appearance. 

The  cattle  were  shipped  in  January,  1912, 
from  Belgrade,  Montana,  to  the  Union 
Stock  Yards  at  Chicago  over  two  connect- 
ing railroads, — ^the  Northern  Pacific  and 
the  Burlington, — ^under  a  through  bill  of 
lading  issued  by  the  initial  carrier.  The 
shipment  was  at  a  reduced  rate  based  upon 
the  stipulations  in  the  bill  of  lading.  The 
rate  and  the  bill  of  lading  had  been  r^^- 
larly  established  and  put  in  force  under  the 
interstate  commerce  act  and  its  amend- 
ments. One  stipulation  was  to  the  effect 
that  the  shipper,  as  a  condition  precedent 
to  his  right  to  recover  for  any  injury  to 
the  cattle  while  in  transit,  should  give 
notice  in  writing  of  his  claim  to  some  officer 
or  station  agent  "of  said  company^  before 
the  cattle  were  removed  from  the  place  of 
destination  or  mingled  with  other  stock; 
and  another  was  to  the  effect  that  the 
terms  of  the  bill  of  lading  should  inure 
to  the  benefit  of  any  connecting  carrier  over  f 
whose  line  the  cattle  should*  pass  in  the 
course  of  their  transportation.  By  an  in- 
dorsement on  the  bill  of  lading  the  Burling- 
ton Company  was  designated  as  the  con- 
necting carrier.  The  shipment  was  accom- 
panied by  an  attendant  selected  by  the 
shipper  and  authorized  to  represent  him  in 
all  matters  pertaining  to  the  general  care 
and  handling  of  the  cattle.  Upon  reaching 
their  destination  the  cattle  were  delivered 
by  the  Burlington  Company  to  an  agent  of 
the  shipper,  and  were  sold,  removed,  and 
mingled  with  other  stock  before  any  notice 
was  given  of  a  claim  for  injury  to  them 
while  in  transit. 

This  action  was  brought  against  the  ini- 
tial carrier, — ^the  Northern  Pacific  Com- 
pany,— ^and  the  damages  sought  were  for 
alleged  injuries  to  the  cattle  while  passing 
over  both  roada  In  its  answer  the  defend- 
ant set  up  the  stipulations  before  named; 
insisted  that  they  were  established  under 
the  interstate  commerce  act,  and  that  a 
Montana  statute  invalidating  such  stipula- 
tions was,  as  applied  to  bills  of  lading  in 
interstate  commerce,  in  conflict  with  the 
congressional  enactment  and  void;  alleged 
that  no  notice  of  any  claim  for  hijury  to 
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the  cattle  had  been  glVen  "to  anj  officer 
or  station  agent  of  the  defendant^  or  to  any 
officer  or  station  agent  of  the  connecting 
carrier/'  until  after  the  cattle  had  been 
remov»i  from  the  place  of  destination  and 
mingled  with  other  stock,  and  claimed  that 
by  reason  of  the  failure  to  give  the  stipu- 
lated notice  the  plaintiff  was  not  entitled 
to  recover.  In  his  reply  the  plaintiff,  while 
expressly  admitting  that  he  had  not  com- 
plied with  the  stipulation  relating  to  notice, 
denied  that  it  was  established  or  effective 
under  the  interstate  commerce  act,  insisted 
that  it  was  unreasonable  and  in  contraven- 
tion of  the  Montana  statute,  alleged  that 
compliance  with  the  stipulation  had  been 
waived  by  the  defendant^  and  set  forth  at 
length  and  invoked  the  Carmack  amendment 
to  the  interstate  commerce  act  in  support 
S  of  the  effort  to  recover  from  the  initial  car- 
•  rier*for  the  injuries  occurring  while  the 
cattle  were  on  the  line  of  the  connecting 
carrier.  Upon  the  trial,  and  after  the  evi- 
dence was  concluded,  the  defendant  moved 
for  a  directed  verdict  in  its  favor  upon  the 
ground  that  the  contract  embodied  in  the 
bill  of  lading  was  valid,  that  confessedly 
the  notice  "required  by  the  contract"  was 
not  given,  and  that  there  was  no  evidence 
showing  a  waiver  of  the  notice.  The  mo- 
tion was  denied  upon  the  ground  that,  un- 
der the  evidence,  the  question  of  waiver 
was  for  the  jury,  and  an  exception  was  re- 
served by  the  defendant.  At  its  request 
the  court,  in  charging  the  jury,  said:  "One 
of  the  defenses  relied  upon  by  the  defend- 
ant is  that  no  notice  of  claim  for  damages 
for  loss  or  injury  to  the  stock  in  question 
was  given  by  the  plaintiff  to  the  defendant 
or  to  the  connecting  carrier,  before  the  stock 
was  removed  from  the  place  of  destination 
or  mingled  with  other  stock.  This  provi- 
sion of  said  contract  is.  a  reasonable  one, 
binding  upon  the  plaintiff,  and,  under  the 
admissions  in  his  reply,  prevents  him  from 
recovering  in  this  action,  unless  you  find 
that  .  .  .  defendant  expressly  or  im- 
pliedly by  its  conduct  waived  the  giving  of 
said  notice  in  accordance  with  this  pro- 
vision of  the  contract."  The  jury,  evident- 
ly resolving  the  question  of  waiver  against 
the  defendant,  returned  a  verdict  for  the 
plaintiff,  and  the  judgment  thereon  was 
affirmed  by  the  supreme  court  of  the  state. 
60  Mont.  122,  145  Pac  291. 

From  what  has  been  said  it  is  apparent 
not  only  that  the  damages  sought  were  for 
injuries  occurring  while  the  cattle  were 
being  transported  in  interstate  commerce, 
but  also  that  both  parties  relied  upon  the 
interstate  commerce  act  and  its  amend- 
ments,— the  plaintiff  to  sustain  his  right  to 
recover  for  the  injuries  on  the  line  of  the 
eonneeting  carrier,   and  the  defendant  to' 


sustain  its  defense  based  upon  the  ttipoll^ 
tions  in  the  bUl  of  lading.  And  it  is  plain 
that  the  trial  court  gave  controlling  ^ed 
to  that  act  and  its  amendments^  for  other- Jj 
wise  the*  instruction  upholding  the  validity  • 
of  the  stipulation  for  notice  could  not  have 
been  given,  in  the  presence  of  the  Montana 
statute  (Laws  1900,  chap.  138)  declaring 
such  a  stipulation  void. 

The  supreme  court,  passing  the  question 
whether  notice  had  been  waived,  interpreted 
the  stipulation  as  requiring  that  the  notice 
be  given  to  an  officer  or  station  agent  pri* 
marily  employed  by  the  Northern  Pacific 
Company,  and  thereby  excluding  notice  to 
an  oificer  or  station  agent  of  the  Burling- 
ton  Company,  and  then  held  the  stipulation 
unreasonable  and  inoperative  because  no 
officer  or  agent  primarily  employed  by  the 
Northern  Pacific  Company  was  accessible 
at  the  place  of  destination.  Whether  in 
so  interpreting  the  stipulation  that  eourt 
gave  proper  effect  to  the  interstate  com- 
merce act  and  its  amendments  is  the  Fed- 
eral question  pressed  upon  our  attention, 
and  we  think  it  is  fairly  presented  by  the 
record.  The  shipment  being  interstate,  thai 
legislation  was  controlling;  the  through 
bill  of  lading  was  issued  under  it;  the  plead- 
ings show  that  its  application  was  invoked; 
and  in  the  answer,  as  also  in  the  instruo- 
tion  given  at  the  defendant's  request,  ther« 
was  a  distinct  assertion  that  notice  was  not 
given  "to  any  officer  or  station  agent  of  the 
defendant,  or  to  any  officer  or  station  agent 
of  the  connecting  carrier,"  which  meant  that 
the  defendant  was  proceeding  upon  the 
theory  that  the  stipulation,  when  read  in 
connection  with  the  Carmack  amendment^ 
contemplated  end  recognized  that  notion 
to  an  officer  or  agent  of  the  connecting  car- 
rier— the  Burlington  Company — would  suf-  * 
fice. 

As  this  court  often  has  held,  the  laws  in 
force  at  the  time  and  place  of  the  making 
of  a  contract,  and  which  affect  its  validity, 
performsnce,  and  enforcement,  enter  into 
and  form  a  part  of  it,  as  if  they  were  ex- 
pressly referred  to  or  incorporated  in  its 
terms.  Von  Hoffman  v.  Quincy,  4  WalL 
635,  660,  18  L.  ed.  408,  409;  Walker  ▼. 
Whitehead,  16  Wall.  314,  317,  21  L.  ed.  367,  g 
358;*£dwards  v.  Kearzey,  06  U.  S.  606,  601,* 
24  L.  ed.  703,  706.  A  bill  of  lading  is  a 
contract  and  within  this  rule.  The  Carmack 
amendment  to  the  interstate  commerce  act 
(§  7,  chap.  3601,  84  Stat,  at  L.  684,  606, 
Comp.  Stat.  1013,  §§  8563,  8602),  which 
was  in  force  when  this  bill  of  lading  was 
issued,  directs  a  carrier  receiving  property 
for  interstate  transportation  to  issue  a 
through  bill  of  lading  therefor,  although  the 
place  of  destination  is  on  the  line  of  an- 
other carrier;  subjects  the  receiving  earrier 
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to  Itabilitj  for  anj  lajnry  to  the  property 
caused  by  it  or  tny  other  carrier  in  the 
course  of  the  transportation,  and  requires 
a  connecting  carrier  on  whose  line  the  prop- 
erty is  injured  to  reimburse  the  receiving 
carrier  where  the  latter  is  made  to  pay  for 
such  injury.  Thus,  under  the  operation  of 
the  amendment,  the  connecting  carrier  be- 
comes the  agent  of  the  receiving  carrier  for 
the  purpose  of  completing  the  transporta- 
tion and  delivering  the  property.  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  186,  196,  206,  65  L.  ed.  167,  178,  182, 
81  LJl.A.(N.S.)  7,  81  Sup.  Ct.  Rep.  164; 
Galveston,  H.  &  8.  A.  R.  Co.  v.  Wallace, 
228  U.  8.  481,  491,  66  L.  ed.  616,  523,  32 
8up.  Ct  Rep.  205.  This  bill  of  lading  was 
issued  under  that  statute  and  should  be 
interpreted  in  the  light  of  it.  Cleveland, 
0.  C.  &  8t.  L.  R.  Co.  V.  Dettlebach,  239  U. 
8.  688,  593,  60  L.  ed.  — ,  36  Sup.  Ot  Rep. 
177.  The  shipment  was  to  pass  over  both 
roads  in  reaching  its  destination;  the  de- 
livery at  that  place  was  to  be  made,  as 
in  fact  it  was,  by  an  officer  or  station  agent 
of  the  connecting  carrier;  and  the  stipu- 
lated notice  was  to  be  given  before  the 
cattle  were  removed  from  the  place  of  desti- 
nation or  mingled  with  other  stock;  that  is, 
while  it  was  yet  possible  from  an  inspection 
of  them  to  ascertain  whether  the  claim  of 
injury,  if  any,  was  well  founded.  In  these 
circumstances  it  seems  plain  that  the  stipu- 
lation meant  and  contemplated  that  the 
notice  might  be  given  at  the  place  of  desti- 
nation to  an  officer  or  station  agent  of  the 
connecting  carrier,  and  that  notice  to  it,  in 
Tiew  of  its  relation  to  the  initial  carrier, 
should  operate  as  notice  to  the  latter.  This 
Interpretation  treats  the  stipulation  as 
designed  to  be  fair  to  both  shipper  and 
I  carrier,  permits  it  to  serve  a  useful  purpose, 
and  gives*due  effect  to  the  statute  under 
which  it  was  issued.  True,  the  words  "said 
company^  in  the  stipulation,  if  read  only 
in  connection  with  an  introductory  sentence 
in  the  bill  of  lading,  would  seem  to  refer 
to  the  initial  carrier  alone,  but  when  they 
are  read  in  connection  with  the  statute  and 
other  parts  of  the  bill  of  lading,  including 
the  provision  that  its  terms  and  conditions 
"shall  inure  to  the  benefit  of*  any  connect- 
ing carrier,  it  is  apparent  that  they  em- 
brace the  carrier  making  the  delivery  as 
well  as  the  initial  carrier,  especially  as  the 
former  is,  in  legal  contemplation,  the  agent 
of  the  latter. 

The  act  of  March  4,  1916,  chap.  176,  38 
Stat,  at  L.  1196,  altering  the  terms  of  the 
Cannack  amendment,  is  without  present 
bearing,  because  passed  long  after  this  ship- 
ment was  made. 

We  are  of  opinion  that  the  Supreme  Court 
•f  th«  State  failed  to  give  proper  effect  to 


the  Carmack  amendment  in  interpreting  the 
bill  of  lading,  and  that  the  judgment  should 
be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  thl» 
opinion. 
Judgment  reversed. 

Mr.  Justice  McReynolds,  dissenting: 

For  two  reasons  I  am  imable  to  agree- 
with  the  opinion  of  the  oourt. 

First.  If  reiteration  can  establish  a  rulo 
of  law,  it  must  be  taken  as  settled  that  in 
causes  coming  here  by  writs  of  error  from 
state  courts  of  last  resort  we  may  not  con- 
sider Federal  questions  not  specially  set 
up  below.  And  further,  that  such  a  ques- 
tion  comes  too  late  if  raised  for  the  first 
time  after  final  decision  in  the  highest 
state  court  by  petition  for  rehearing  un- 
less this  was  actually  entertained.  St. 
Louis  &  S.  F.  R.  Co.  v.  Shepherd,  240  U. 
8.  240,  241,  60  L.  ed.  — ^,86  Sup.  Ct  Rep. 
274;  McCorquodale  v.  Texas,  211  U.  8.  432, 
437,  53  L.  ed.  269,  270,  29  Sup.  Ct  Rep. 
146. 

*  The  following  recitals  are  parts  of  theX 
bUl  of  lading: 

Par.  6.  "The  said  shipper  further  agrees 
that  as  a  condition  precedent  to  his  right 
to  recover  any  damages  for  loss  or  injury 
to  any  of  said  stock,  he  will  give  notice  in 
writing  of  his  claim  therefor  to  some  officer 
or  station  agent  of  the  said  company  be- 
fore said  stock  has  been  removed  from  the 
place  of  destination  or  mingled  with  other 
stock." 

Par.  9.  "The  terms,  oonditions  and  limi- 
tations hereby  imposed  shall  inure  to  the 
benefit  of  each  and  every  carrier,  beyond 
the  route  of  said  oompany,  to  which  the  said 
property  may  come  for  purpose  of  trans- 
portation.** 

A  rehearing  was  denied  by  the  supreme- 
court  of  Montana  in  this  brief  order:  "Ap- 
pellant's motion  for  a  rehearing  herein  here* 
tofore  submitted  is  after  due  consideration 
by  the  court  denied."  An  elaborate  written 
argument  filed  there  in  support  of  the  peti- 
tion, and  incorporated  in  the  record,  states: 

"Appellant  did  not  brief  nor  argue  the 
reascmableness  of  the  provisions  of  para- 
graph 6  of  said  contract  from  the  view 
point  considered  by  the  oourt  on  page  3  ta 
line  5  of  page  7  of  the  opinion,  for  the  rea* 
son  that  no  such  question  was  raised  by  the 
plaintiff  in  the  court  below.  In  fact,  the 
only  grounds  upon  which  the  plaintiff 
attacked  said  provisions  of  the  contract  in 
his  answer  was  that  it  'is  unreasonable^ 
unjust,  burdensome,  against  the  policy  of 
the  law,  and  contrary  to  the  express  pro- 
visions of  chapter  188  of  Session  Laws  of 
the  state  of  Montana  for  1909.'    Not  untH 
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his  brief  was  filed  in  this  oourt  did  inch 
question  appear  in  the  ease. 

''In  view  of  the  provision  of  paragraph 
9  of  the  contract,  also  of  plaintiff's  posi- 
tion in  the  court  below,  and  of  the  fact 
that  the  defendant  companj  has  always  con- 
sidered that  a  notice  served  upon  'some 
o£Scer  or  station  agent'  of  the  connecting 
carrier  at  point  of  delivery,  in  the  manner 
g  required  by  paragraph  6  of  the  contract, 
*  was  a  sufficient*  notice  to  show  a  compli- 
ance with  such  provision  in  an  action 
brought  against  the  initial  carrier,  we  did 
not  consider  the  question  as  presented  for 
the  first  time  in  respondent's  brief  of  any 
Importance,  and  did  not  even  reply  thereto 
in  our  oral  argument. 

"Under  section  9  of  said  contract  the 
terms  and  conditions  thereof  inure  to  the 
benefit  of  the  connecting  carrier.  Therefore, 
such  notice  should  be  given  to  some  officer 
or  station  agent  of  such  carrier  at  point 
of  delivery  when  damages  are  claimed. 

"The  importance  of  this  is  apparent  when 
considered  in  connection  with  the  Carmack 
amendment  to  the  interstate  commerce 
law." 

The  only  ground  for  reversal  now  serious- 
ly relied  upon  is  that  the  Carmack  amend- 
ment (§  7,  chap.  3691,  34  Stat,  at  L.  684, 
696,  Contp.  Stat.  1913,  S§  8663,  8692)  made 
"the  connecting  carrier,  and  therefore  its 
agents,  the  agents  of  the  initial  carrier," 
and  consequently  the  court  below  wrongly 
held,  because  no  officer  or  station  agent  pri- 
marily employed  by  Northern  Pacific  Kail- 
way  was  shown  to  have  been  in  Chicago, 
paragraph  6  was  unreasonable  and  inopera* 
tive,  and  notice  to  a  Burlington  agent  would 
not  have  been  effective  for  any  purpose.  I 
fail  to  find  that  this  point  wa»  definitely 
raised  at  any  stage  prior  to  the  applica- 
tion for  rehearing;  and  counsel  for  the 
railroad  below  seem  to  have  been  equally 
unsuccessful.  If  they  had  already  witting- 
ly relied  upon  it,  they  would  hardly  have 
burdened  their  argument  for  rehearing  with 
an  excuse  for  failure  so  to  do.  Former 
opinions  imperatively  demand  that  the 
foundation  for  our  jurisdiction  be  laid  in 
plain  view,  and  not  aroimd  a  comer,  where 
only  an  esoteric  eye  can  detect  it.  Sea- 
board Air  Line  R.  Co.  v.  Duvall,  226  U.  S. 
477,  487,  66  L.  ed.  1171,  1176,  32  Sup.  Ct. 
Rep.  790. 

Second.  "The  bill  of  lading  itself  is  an 
elaborate  document,  bearing  on  its  face  evi- 
dences of  care  and  deliberation  in  the  format 
tion  of  the  conditions  of  the  liability  of  the 
9  companies  issuing    it.      The    language  is 
•  chosen  by  the*companies  for  the  purpose, 
among  others,  of  limiting  and  diminishing 
thdr  common-law  liabilities,  and  if  there 
be  any  doubt  arising  from  the  language ' 
86  S.  C— 82. 


used  as  to  its  proper  meaning  or  con* 
struction,  the  words  should  be  construed, 
most  strongly  against  the  companies,  be> 
cause  their  officers  or  agents  prepared  the* 
instrument,  and  as  the  court  is  to  interpret 
such  language,  it  is,  as  stated  by  Mr.  Jus- 
tice Harlan,  in  delivering  the  opinion  of  the- 
court  in  First  Nat.  Bank  v.  Hartford  F. 
Ins.  Co.  96  U.  S.  673,  679,  24  L.  ed.  663, 
666:  'Both  reasonable  and  just  that  its  own 
words  should  be  construed  most  strongly 
against  itself.' "  Texas  &  P.  R.  Co.  v.  Reiss, 
183  U.  S.  621,  626,  46  L.  ed.  368,  360,  22 
Sup.  Ct.  Rep.  252. 

Apparently  the  bill  under  consideration- 
followed  a  form  adopted  before  passage  of 
the  Carmack  amendment,  or  at  least  before 
this  was  adequately  understood.  It  is- 
dated,  "Belgrade,  Montana,  Station,  January 
2,  1912,"  purports  to  be  a^  "agreement, 
made  the  day  above  stated  between  the 
Northern  Pacific  Railway  Company,  here- 
inafter called  the  'Company,'  and  R.  J. 
Wall,  hereinafter  called  the  'Shipper,' "  and 
contains.  In  addition  to  paragraphs  6  and 
9,  copied  above,  the  following  ones: 

Par.  7.  "It  is  further  agreed  and  pro- 
vided that  no  suit  or  action  to  recover  any 
damages  for  loss  or  injury  to  any  of  sai4 
stock,  or  for  the  recovery  of  any  claim  by 
Tirtue  of  this  contract,  shall  be  sustained 
by  any  court  against  said  Company  unless 
suit  or  action  shall  be  commenced  within 
sixty  (60)  days  after  the  damage  shall- 
occur,  and  on  any  suit  or  action  commenced 
against  said  Company  after  the  expiration  of 
said  sixty  (60)  days,  the  lapse  of  time  shall 
be  taken  and  deemed  conclusive  evidence 
against  the  validity  of  said  claim,  any  stat- 
ute to  the  contrary  notwithstanding." 

Par.  8.   "The  said  Company  shall  not  be 
liable  for  the  nondelivery  or  loss  of,  nor  for 
injuries  suffered  by,  any  of  the  stock  be- 
yond the  line  of  its  own  railroad."  fe*~ 
*  Commenting  on  paragraph  6,  the  supreme* 
court  of  Montana  said  (60  Mont.  127) : 

"If  the  paragraph  above  means  anjrthing, 
it  required  the  shipper  to  give  notice  in 
writing  to  an  officer  or  station  agent  of  the 
Northern  Pacific  Company.  Notice  to  an 
agent  of  the  Burlington  road  would  not 
have  been  effective  for  any  purpose.  The 
Company  mentioned  in  paragraph  6  is  de- 
fined by  the  preamble  to  the  contract,  to- 
mean  the  'Northern  Pacific  Railway  Com- 
pany.' Furthermore,  if  this  provision  is 
Yalid,  it  must  be  so  construed  as  to  serve 
some  purpose.  Its  evident  purpose  was  to- 
enable  the  carrier  to  investigate  the  condi- 
tion of  the  stock,  and  to  that  end  the  ship- 
per was  required  to  keep  them  separate 
until  such  investigation  was  made  or  a  rea* 
sonable  time  therefor  had  elapsed.  By  the 
facta  before  us  the  reas<mableness  of  the- 
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provision  is  to  be  tested.  The  contract  is 
silent  upon  the  question  of  service  of  the 
notice.  If  personal  service  was  necessary, 
the  shipper  was  required  to  hold  the  cattle 
at  the  Union  Stock  Yards  until  he  could 
find  an  officer  or  station  agent  of  the  North- 
em  Pacific  Company.  No  particular  officer 
or  station  agent  is  designated,  and  if  this 
provision  is  to  be  taken  literally,  the  ship- 
per was  required  at  his  peril  to  assume  the 
burden  of  finding  some  person  who  answered 
the  description  given.  There  is  not  a  sug- 
gestion in  the  contract,  in  the  pleadings, 
or  the  proof,  that  the  Northern  Pacific  Com- 
pany had  an  officer  or  station  agent  at  Chi- 
cago, or  nearer  than  St.  Paul,  the  eastern 
terminus  of  its  road — more  than  400  miles 
away.  If  service  could  have  been  made  by 
mail,  plaintiff  would  have  been  in  no  bet- 
ter position,  though  doubtless  a  letter  writ- 
ten to  the  station  agent  at  Belgrade,  and 
mailed  postpaid  at  Chicago,  would  have 
sufficed  for  a  literal  compliance  with  the 
terms  of  this  provision.  But  in  any  event, 
plaintiff  would  have  had  to  bear  the  burden 
of  keeping  his  cattle  on  the  cars  or  in  the 
stock  yards  until  the  notice  had  been  re- 

fceived  and  a  reasonable  time  for  inspec- 
tion^had  elapsed.  If  the  paragraph  in  ques- 
tion be  construed  to  mean  that  a  written 
notice  mailed  from  Chicago  to  any  station 
agent  of  the  Northern  Pacific  Company,  even 
the  agent  at  Seattle,  would  suffice,  it  is 
senseless.  If  it  is  construed  to  mean  that 
the  shipper  should  travel  from  Chicago  to 
St  Paul,  and  make  personal  service  of  the 
notice  upon  an  officer  or  station  agent  of 
the  Northern  Pacific  Company,  then  it  is 
unreasonable  to  the  point  of  being  uncon- 
scionable. Whether  the  company  had  an 
officer  or  station  agent  at  Chicago, — at  a 
point  where  it  has  no  road, — ^upon  whom 
service  of  this  notice  could  have  been  made, 
was  a  matter  peculiarly  within  its  own 
knowledge,  and  for  this  reason  the  burden 
was  upon  it  to  make  proof  of  such  fact." 
Manifestly  its  language  has  given  rise  to 
a  very  grave  doubt;  therefore  I  think  the 
contract  should  be  construed  most  strongly 
against  the  company  and  with  a  view  to 
preserve  shipper's  rights.  The  construction 
placed  upon  paragraph  6  by  the  state  su- 
preme court,  when  sitting  within  surround- 
ings designed  to  stimulate  clear  thinking,  is 
diametrically  opposed  to  the  one  now  adopt- 
ed. In  such  circumstances  it  appears  to 
me  hardly  reasonable  to  say  that  a  stock- 
man at  a  wayside  Montana  station  was 
bound  instantly  to  apprehend  the  true  in- 
terpretation, notwithstanding  any  mental 
quickening  which  he  may  have  received  from 
a  ^rough  wind"  and  a  modest  thermometer 
pointing  to  only  "7  or  8  degrees  below  zero." 


I  am  authorized  to  say  that  Mr.  Justice 
McKenna  concurs  in  this  dissent  for  tht 
second  reason  stated. 


(Sa  U.  8.  79) 
WILLIAM  N.  MoFARLAND,  Supervisor  of 
Public  Accounts  of  the  State  of  Louisiana 
and  Ew  Officio  Inspector  of  Sugar  Refin- 
ing of  the  State  of  Louisiana,  et  aL, 
Appta., 

v. 

AMERICAN    SUGAR    REFINING    COM- 

PANY. 

Injunction  ^=>21— Enforcement  of  Un- 
constitutional Statute— Clean  Hands. 

1.  Unlawful  practices  of  a  sugar  re- 
fining company  in  the  conduct  of  its  busi- 
ness cannot  defeat  its  right  to  maintain  a 
bill  in  equitv  to  restrain  the  threatened  en- 
forcement of  La.  Acts  1915,  No.  10,  regulat- 
ing the  business  of  sugar  refining,  which« 
it  asserts,  violates-  its  rights  under  the 
Federal  Constitution. 

[Ed.  Note.— For  otber  cases,  see  Injunction, 
Cent.  Dig.  9  19 ;    Dec.  Dig.  ®=:»21.] 

Constitutional  Law  <g=>240(l)— Monopo- 
lies <@=»10— Equal  Protection  of  the 
Laws  —  Classification  —  Regulatino 
SuoAB  Refining. 

2.  Defining  the  business  of  sugar  re- 
fining as  that  of  "any  concern  that  buys 
and  refines  raw  or  other  sugar  exclusively, 
or  that  refines  raw  or  other  sugar  from 
sugar  taken  on  toll,  or  that  buys  or  refines 
more  raw  or  other  sugar  than  the  aggre- 
gate of  the  suffar  produced  by  it  from 
cane  grown  and  purchased  by  it,"  as  is 
done  b^  §  15  of  Louisiana  Acts  1916,  No. 
10,  which  subjects  to  drastic  regulation  the 
business  of  sugar  refining,  renders  the  stat- 
ute repugnant  to  the  equal  protection  of 
the  laws  clause  of  U.  S.  Const.,  14th  Amend., 
as  producing  a  classification  which,  if  it 
does  not  confine  itself  to  one  particular 
concern,  is  at  least  arbitrary  beyond  pos- 
sible justice. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  SS  688.  683.  697,  698;  Deo.  Dig. 
^=:>240a) ;  Monopolies.  Cent.  Dig.  \  9;  Deo. 
Dig.  «=»10.] 

Constitutional  Law  ^=»249  — •  BJquai. 
Protection  of  the  Laws  —  Cbeatino 
Pbesumption  of  Guilt. 

3.  A  state  cannot,  consistently  with 
the  equal  protection  of  the  laws  clause  of 
U.  S.  Const.,  14th  Amend.,  create,  as  is 
attempted  b^  Louisiana  Acts  1915,  No.  10, 
a  presumption  of  participation  in  a  for- 
bidden monopoly  or  combination  from  the 
systematic  payment  in  Louisiana  by  a 
person  engaged  in  sugar  refining  withiii 
that  state  of  a  less  price  for  sugar  than 
he  pays  in  any  other  state,  nor  a  presump- 
tion that  the  closing  or  keeping  idle  of  a 
sugar  refinery  for  more  than  one  year  was 
for  the  purpose  of  violating  that  statute 
or  the  laws  against  monopolies. 

[Bd.  Note.— For  otber  cases,  see  Constitutional 
Law.  Cent.  Dig.  S  710;    Deo.  Dig.  «s>249.] 

Statutes  «=>e4(2>— Pabtial  Invalidht— 

SUGAB   REFINEBS. 

4.  llie  unconstitutionality  of  the  claatf- 
fication  attempted  in  Louisiana  Acto  191^ 
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No.  10,  regulating  the  business  of  sugar 
refining,  and  of  the  proTisions  of  that 
statute  creating  presumptions  of  guilt,  re- 
quires that  the  act  fall  as  a  whole. 

[Bd.  Note.^For  other  cases,  see  Statutes, 
Cent.  Dig.  Si  6».  196 ;    Dec.  Dig.  «s»64(2).l 

[No.  847.] 

Argued  AprU   11  and  12,   1916.     Decided 
AprU   24,    1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Louisiana  to  review  a  decree  enjoining 
the  threatened  enforcement  of  a  state  stat- 
ute regulating  the  business  of  sugar  refin- 
ing.    Affirmed. 

See  same  case  below,  229  Fed.  284. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Donelson  Caffery,  Harry  Gam- 
ble, Daniel  Wendling,  and  Mr.  Ruffin  G. 
Pleasant,  Attorney  General  of  Louisiana, 
for  appellants. 

Messrs.  James  M.  Beck,  Joseph  W.  Car- 
roll, George  Denegre,  Hugh  C.  Cage,  and 
Frank  L.  Crawford  for  appellees. 
e 

?   *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  brought  by  a 
New  Jersey  corporation,  the  appellee, 
against  the  inspector  of  sugar  refining,  the 
governor,  and  the  attorney  general  of 
Louisiana,  to  prevent  the  enforcement  of 
act  No.  10  of  the  extra  session  of  the  gen- 
eral assembly  of  that  state  for  1915.  The 
grounds  of  relief  are  the  commerce  clause 
and  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States. 

The  plaintiff  was  granted  a  preliminary 
injunction  by  three  judges  in  the  district 
eourt,  and  the  defendants  appealed.  229 
Fed.  284. 

A  summary  of  the  statute  is  as  follows: 
The  business  of  refining  sugar  is  declared 
to  be  impressed  with  a  public  interest  "by 
reason  of  the  nature  and  by  reason  of  the 
monopolization  thereof,"  and  on  that  foot- 
ing the  regulations  are  made.  After  pro- 
viding for  elaborate  reports  and  inspection 
of  books  by  the  inspector,  the  act  imposes 
Jj  for  the  benefit  of  the  inspection  fund  a  tax 
•  of  i  cent  for  every  350  pounds  of*granulated 
sugar  made.  It  then  makes  it  unlawful 
to  buy  sugar  on  an  ea  parte  test  of  quality, 
etc.,  and  proceeds  to  authorize  the  inspector 
to  make  such  reasonable  regulations  not 
only  concerning  that,  but  affecting  any 
branch  of  the  business  of  sugar  refining,  as 
he  may  deem  proper  and  as  may  be  con- 
ducive to  the  public  interest,  and  to  the 
preventi<m  of  monopoly  in  the  business,  or 
to  the  protection  of  the  public  from  its 
consequences.      Then    oome   the   nrovisions 


chiefly  in  issue  here.  By  |  7  "anj  person 
engaged  in  the  business  of  refining  sugar 
within  this  state  who  shall  systematically 
pay  in  Louisiana  a  less  price  for  sugar  than 
he  pays  in  any  other  state  shall  be  prima 
facie  presumed  to  be  a  party  to  a  monopoly 
or  combination  or  conspiracy  in  restraint 
of  trade  and  commerce,  and  upon  conviction 
thereof  shall  be  subject  to  a  fine  of  $500  a 
day  for  the  period  during  which  he  is  ad- 
judged to  have  done  so;"  his  license  to  do 
business  in  the  state  is  to  be  revoked,  and 
any  foreign  corporation  (such  as  the  plain- 
tiff is)  is  to  be  ousted  from  the  state  and 
its  property  sold.  If  irreparable  injury  to 
the  public  interest  is  shown  in  such  a  case, 
the  court  may  appoint  a  receiver  at  any 
stage  of  the  proceedings,  etc.  By  g  8,  if 
shown  by  affidavit  or  otherwise,  either  in 
limine  or  after  trial,  that  any  refinery  has 
been  closed  or  kept  idle  for  more  than  one 
year,  it  shall  be  presumed  to  have  been 
done  for  the  purpose  of  violating  this  act  or 
the  laws  against  monopoly,  etc.,  and  if  the 
counter  evidence  does  not  rebut  the  pre- 
sumption, the  court  shall  order  the  owner 
to  sell  the  refinery  within  six  months,  and, 
if  that  is  not  done,  shall  appoint  a  re- 
ceiver to  do  it  within  twelve  months.  In 
computing  the  year  of  idleness  any  plant 
shall  be  treated  as  idle  that  has  not  been 
operating  bona  fide.  By  §  9  in  suits  for 
ouster,  etc.,  upon  showing  by  the  state  that 
the  monopoly,  etc.,  are  detrimental  to  the 
public  welfare,  an  injunction  may  be  issued 
or  a  receiver  appointed,  after  a  hearing,  g 
subject  to  an  appeal* returnable  within  five* 
days,  to  be  determined  within  forty  days, 
etc.  By  §  10  a  fine  of  from  $50  to  $2,500 
a  day  is  imposed  for  violations  of  the  act 
not  otherwise  provided  for,  or  of  any  of  the 
regulations  promulgated  by  the  inspector. 
By  §  11,  in  suits  under  the  act,  books,  let- 
ters, and  other  documents,  "or  apparent 
copies  thereof,"  of  the  defendant,  shall  be 
given  effect  as  being  what  they  purport  to 
be  and  ''as  establishing  the  facts  carried  on 
their  face"  unless  sufficiently  rebutted,  upon 
proof  of  their  having  been  in  the  possession 
or  control  of  the  defendant;  and  any  re- 
port of  any  legislative  committee  of  the 
state,  or  of  the  Senate  or  House  of  Repre- 
sentatives of  the  United  States,  or  of  any 
bureau,  department,  or  commission  acting 
under  the  authority  either  of  the  state  or 
of  the  Senate  or  the  House  of  Representa- 
tives of  the  United  States,  and  the  records 
of  any  eourt  of  any  state,  or  of  the  United 
States,  are  made  prima  facie  evidence  of 
the  facts  set  forth  therein,  subject  to  re- 
buttal. In  conclusion,  by  §  16  the  business 
of  refining  sugar  is  defined  to  be  ''that  of 
any  concern  that  buys  and  refines  raw  or 
other  sugar  exclusively,  or  that  refines  raw 
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or  other  sugar  from  sugar  taken  on  toll,  or 
that  buys  or  refines  more  raw  or  other  sugar 
than  the  aggregate  of  the  sugar  produced  by 
it  from  cane  grown  and  purchased  by  it." 
Besides  the  allegations  that  bring  the 
plaintiff  within  the  purview  of  the  act,  the 
claims  of  the  protection  of  the  Constitu- 
tion, and  the  invocation  of  the  principle 
of  Ex  parte  Young,  209  U.  8.  123,  62  L. 
«d.  714,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct. 
Hep.  441,  14  Ann.  Cas.  764,  for  equitable 
relief,  the  bill  sets  forth  some  facts  that 
throw  special  light  upon  the  case.  First, 
for  the  bearing  of  §  8,  it  shows  that  former- 
ly the  plaintiff  purchased  a  consolidated 
refinery  called  the  Louisiana  Refinery,  in- 
creased its  capacity  to  2,500,000  pounds 
daily,  and  worked  it  until  1909.  It  then 
built  at  a  cost  of  about  six  million  dollars 
a  new  refinery  at  Chalmette,  with  a  daily 
melting  capacity  of  3,000,000  pounds,  since 
J9  increased  to  3,500,000.  It  then  closed  the 
«  Louisiana^Refinery,  as  it  could  not  distrib- 
ute from  New  Orleans  more  refined  sugar 
than  could  be  made  at  Chalmette.  The 
machinery  of  the  Louisiana  Refinery  is  com- 
paratively antiquated  and  could  not  be 
operated  economically,  although,  in  case  of 
the  destruction  of  the  Chalmette  plant,  it 
could  be  used  as  a  substitute  at  consider- 
■able  expense  and  after  some  delay. 

As  to  the  presumption  created  from  the 
systematic  paying  in  Louisiana  a  less  price 
for  sugar  than  is  paid  in  any  other  state, 
the  bill  alleges  that  the  plaintiff  purchases 
on  an  average  less  than  one  half  of  the 
Louisiana  sugar  crop,  of  which  half  over  a 
third  is  shipped  as  bought,  to  the  plaintiff's 
northern  refineries,  so  that  not  much  over 
30  per  cent  is  melted  at  Chalmette.  In  fact, 
only  a  comparatively  small  portion  of  the 
plaintiff's  meltings  in  Louisiana  is  of  sugar 
produced  in  Louisiana,  the  remainder  having 
been  imported.  Tlie  chief  port  for  the  re- 
ceipt of  raw  sugar  imported  is  New  York, 
at  or  near  which  there  are  seven  large  re- 
fineries now  in  operation.  The  Louisiana 
sugar  customarily  has  been  brought  on  the 
market  in  November  and  December,  during 
which  months  it  is  pressed  for  sale  In 
amounts  far  in  excess  of  the  requirements 
of  all  the  refineries  in  the  state.  Pur- 
chasers therefore  had  either  to  ship  a  part 
north,  or  to  store  it,  with  consequent  loss 
from  deterioriation  and  in  weight,  interest, 
and  cost  of  storage  and  insurance,  and  at 
the  risk  of  a  decline  in  the  market.  These 
elements  necessarily  affect  the  price,  which 
cannot  be  higher  than  that  in  the  ultimate 
market,  less  the  cost  of  transportation,  and 
which  has  been  approximately  that.  Fur* 
thermore,  the  period  of  Storage  is  a  time 
when  the  market  for  raw  sugar  generally 


declines,   and   the  price  of   refined   sugar 
follows  that  of  raw,  to  the  refiner's  loss. 

Formerly  a  large  part  of  the  sugar  manu- 
factured in  Louisiana  by  the  plaintiff  was 
sold  in  the  Middle  West  and  in  Minnesota, 
Iowa,  the  Dakotas,  etc.,  and  it  was  to  meet  J 
*that  market  that  the  Chalmette  refinery  was* 
built.  But  the  great  and  rapid  increase  in 
the  production  of  beet  sugar,  which  now 
forms  one  sixth  of  all  the  sugar  consumed 
in  the  United  States  and  is  sold  at  prices 
below  those  of  cane  sugar,  has  driven  the 
plaintiff  out  of  those  markets  to  a  great 
extent  The  result  frequently  has  been  that 
the  plaintiff  has  derived  little  or  no  ad- 
vantage from  the  purchase  of  Louisiana 
sugar,  even  when  bought  at  a  less  price 
than  that  in  New  York  on  the  same  day. 

The  bill  also  shows  fully  that  the  plaintiff 
melts  solely  on  its  own  account,  so  that  its 
only  contact  with  the  public  is  as  a  buyer 
of  raw  and  a  seller  of  refined  sugar,  and  its 
business  is  affected  with  a  public  interest 
not  otherwise  than  as  any  other  business 
is,  according  to  its  importance  and  size. 
It  also  shows  that  much  the  greater  part 
of  its  Chalmette  commerce,  both  in  purchase 
and  sale,  is  foreign  or  among  the  states. 
There  are  other  allegations  besides  those 
that  we  have  summed  up,  but  enough  has 
been  stated  to  disclose  the  plaintiff's  case. 

The  answer  alleges  that  the  plaintiff  is 
a  monopoly  afad  combination  in  restraint 
of  trade  in  buying,  refining,  and  selling 
sugar  throughout  the  United  States,  and 
completely  controls  the  sugar  trade  in 
Louisiana,  and  sets  forth  a  long  series  of 
letters  thought  to  show  efforts  to  obtain 
and  keep  such  control.  It  obliquely  inti- 
mates that  the  plaintiff  can  fix  prices  on 
occasion  even  in  the  New  York  market,  ad- 
mitted to  be  the  ruling  one  in  the  United 
States.  It  alleges  that  suits  have  been 
brought  against  the  plaintiff  by  sugar  plant- 
ers, under  the  Sherman  act  [26  Stat,  at  L. 
209,  chap.  647,  Comp.  Stat.  1913,  §  8820], 
for  a  total  of  near  $200,000,000,  and  that 
after  the  exposure  of  the  plaintiff's  crimi- 
nality in  a  suit  by  the  United  States  that 
seems  to  have  come  to  nothing,  this  law 
was  passed.  All  of  the  foregoing,  the  main 
portion  of  the  answer,  is  offered  as  ground 
for  denying  to  the  plaintiff  any  equitable 
relief. 

In  the  altematiye,  if  the  plaintiff  has  ag] 
standing  in* equity,  the  answer  denies  the* 
plaintiff's  explanation  of  the  idleness  of 
the  Louisiana  Refinery  and  avers  that  the 
statement  that  it  buys  less  than  half  the 
Louisiana  crop  is  deceptive,  and  that  it 
buys  70  per  cent  of  the  raw  sugar  sold  to 
refiners.  It  allies  that  the  shipping  of  raw 
sugar  North  is  due  to  artificial  conditions 
created  by  the  plaintiff,  and  that  but  for 


Digitized  by 


Google 


1915. 


UENASEA  PAPER  00.  t.  OHIOAGO   ft  N.  W.  R.  00. 


BOl 


them  the  whole  would  be  "handled  locally." 
It  also  alleges  that  the  difference  between 
the  Louisiana  and  the  New  York  price  has 
been  made  less  by  the  plaintiff  since  1911, 
in  order  to  prevent  a  repetition  of  the  one 
successful  combination  made  by  the  plant- 
ers. Finally  it  allies  that  the  shipments 
to  New  York  arrive  when  there  is  no  sugar 
on  hand,  or  when  the  first  sugar  from  Cuba 
is  coming  in,  and  enable  the  plaintiff  to  in- 
fluence downward  the  price  of  the  Cuban 
sugar  that  it  needs.  Most  of  the  allega- 
tions of  the  bill  are  denied,  and  it  is  said 
that  the  rush  to  sell  in  November  and  De- 
cember would  have  found  a  market  but  for 
the  plaintiff's  wrongful  deeds. 

The  answer  is  signed  by  the  attorney  gen- 
eral of  the  state;  and  if  he  were  authorized 
to  interpret  the  meaning  of  the  other  voice 
of  the  state  heard  in  act  No.  10,  would  seem 
to  import  that  the  latter  was  a  bill  of  pains 
and  penalties  disguised  in  general  words. 
For  the  first  division  of  the  answer  shows 
that  the  plaintiff  is  the  only  one  to  whom 
the  act  could  apply,  and  that  the  statute 
was  passed  in  view  of  the  plaintiff's  con- 
duct, to  meet  it.  It  is  upon  the  assump- 
tion of  the  latter  fact  that  the  argument  is 
pressed  that  the  plaintiff  has  no  standing 
in  equity,  since  it  made  the  legislation 
necessary.  If  the  connection  were  omitted, 
it  would  be  so  much  the  worse  for  the  con- 
stitutionality of  the  act.  We  deem  it 
enough  to  say  that  neither  that  supposed 
connection  nor  the  general  intimations  of 
the  plaintiff's  wickedness  in  the  answer  de- 
prive it  of  its  constitutional  rights,  or 
prevent  it  from  asserting  them  in  the  only 

g  practicable  and  adequate  way. 

♦  •The  statute  bristles  with  severities  that 
touch  the  plaintiff  alone,  and  raises  many 
questions  that  would  have  to  be  answered 
before  it  could  be  sustained.  We  deem  it 
sufficient  to  refer  to  those  that  were  men- 
tioned by  the  district  court:  a  classiflcution 
which,  if  it  does  not  confine  itself  to  the 
American  Sugar  Refinery,  at  least  is  arbi- 
trary beyond  possible  justice,  and  a  crea- 
tion of  presumptions  and  special  powers 
against  it  that  can  have  no  foundation  ex- 
cept the  intent  to  destroy.  As  to  the  class- 
ification, if  a  powerful  rival  of  the  plain- 
tiff should  do  no  refining  within  the  state, 
it  might  systematically  pay  a  less  price  for 
sugar  in  Louisiana  than  it  paid  elsewhere 
with  none  of  the  consequences  attached  to 
doing  so  in  the  plaintiff's  case.  So  of  any- 
one who  purchases  but  does  not  refine.  So 
of  any  concern  that  does  not  buy  and  refine 
more  sugar  "than  the  aggregate  of  the  sugar 
produced  by  it  from  cane  grown  and  pur- 
chased by  it,**  as  easily  might  happen  with 
a  combination  of  planters,  such  as  the  an- 


swer gives  us  to  understand  hu  been  «^ 
tempted  heretofore. 

As  to  the  presumptions,  of  oourse  the 
legislature  may  go  a  good  way  in  raising 
one  or  in  changing  the  burden  of  proof,  but 
there  are  limits.  It  is  "essential  that  there 
shall  be  some  rational  connection  between 
the  fact  proved  and  the  ultimate  fact  pre- 
sumed, and  that  the  inference  of  one  fact 
from  proof  of  another  shall  not  be  so  un- 
reasonable as  to  be  a  purely  arbitrary  man- 
date.'* Mobile,  J.  &  K.  C.  R.  Co.  v.  Turnip- 
seed,  219  U.  S.  35,  43,  55  L.  ed.  78,  80,  32 
L.RA.(N.S.)  226,  31  Sup.  Ct.  Rep.  136. 
Ann.  Cas.  1912A,  463,  2  N.  C.  0.  A.  243. 
The  presumption  created  here  has  no  rela- 
tion in  experience  to  general  facts.  It  has 
no  foundation  except  with  tacit  reference  to 
the  plaintiff.  But  it  is  not  within  the  prov- 
ince of  a  legislature  to  declare  an  individual 
guilty  or  presumptively  guilty  of  a  crime. 
If  the  statute  had  said  what  it  was  argued 
that  it  means,  that  the  plaintiff's  business 
was  affected  with  a  public  interest  by  rea- 
son of  the  plaintiff's  monopolizing  it,  and 
that  therefore  the  plaintiff  should  be  prima  j^ 
facie  presumed  guilty  upon  proof* that  it* 
was  carrying  on  business  as  it  does,  we  sup- 
pose that  no  one  would  contend  tiiat  the 
plaintiff  was  given  the  equal  protection  of 
the  laws.  We  agree  with  the  court  below 
that  the  act  must  fall  as  a  whole,  as  it 
falls  in  the  sections  without  which  there  ia 
no  reason  to  suppose  that  it  would  have 
been  passed. 

Decree  affirmed. 


CMl  U.  8.  65) 
MENASHA   PAPER  COMPANY,   Plff.   In 
Err., 

V. 

CHICAGO  &  NORTHWESTERN  RAIL- 
WAY  COMPANY. 

Carbiers  «=»32(1)  —  Duty  to  Furnish 
Oars— Embarqo— Removal  Without  No- 
TiciD— Demurrage. 

1.  A  so-called  embargo  by  which  a 
railway  company,  at  the  request  of  a  paper 
company  owning  and  operating  a  private 
sidetrack,  refused  to  furnish  cars  to  ship- 
pers for  interstate  consignments  to  such 
paper  company,  which  the  latter,  under 
contracts  with  the  shippers,  was  under  an 
obligation  to  receive,  and  did  in  fact  re- 
ceive, violates  the  provisions  of  the  Hep- 
bum  act  of  June  29,  1906  (34  Stat,  at  L. 
584,  chap.  3591,  Comp.  Stat.  1913,  §  8563), 
requiring  railway  companies  to  provide  and 
furnish  transportation  to  shippers  upon 
reasonable  request  therefor,  and  such  embar- 
go could  be  removed  by  the  railway  com- 
pany without  notice  to  the  paper  company, 
although  such  action  produced  a  conges- 
tion of  cars  beyond  the  ability  of  the  paper 
company  to  handle  on  its  sidetrack  in  the 
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usual  wmT»  and  thus  reudered  the  paper 
oompany  liable  to  demurrage  charges. 

rsd.  Note.— For  other  cases,  see  Carrlen,  Gent. 
Dig.  i  83:    Dec.  Dig.  «=s>32(l).] 

Cabbiebs   ^=»100(1)— DEinjBBAGB  ^  When 
Sidetrack  is  E^ull. 

2.  A  private  switch  track  is  "full" 
within  the  meaning  of  a  provision  in  the 
carrier's  rules  relating  to  car  service  and 
demurrage  charges  that  "the  delivery  of 
cars  to  private  tracks  shall  be  considered 
to  have  been  made  either  when  such  cars 
have  been  placed  on  the  tracks  designated, 
or,  if  such  track  or  tracks  be  full,  when 
the  road  offering  the  cars  would  have  made 
delivery  had  the  condition  of  such  tracks 
permitted,"  where,  although  such  switch 
track  would  hold  more  cars,  there  were 
upon  it  all  the  cars  that  the  consignee,  as 
it  used  the  track,  could  handle  and  imload, 
and  the  consignee  did  not  ask  for  more. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  H  427-480,  482,  433 ;    Dec.  Dig.  «s>100(l).] 

Courts  ^=:»394(15)— Error  to  State  Court 
—Federal  Question— Demurrage. 

3.  A  Federal  question  which  will  sus- 
tain a  writ  of  error  from  the  Federal  Su- 
preme Court  to  a  state  court  was  involved 
in  a  decision  of  the  latter  court  that  a  so- 
called  embargo  by  which  a  railway  com- 
pany, at  the  request  of  a  paper  company 
owning  and  operating  a  private  sidetrack, 
refused  to  furnish  cars  to  shippers  for  in- 
terstate consignments  to  such  paper  com- 
pany which  the  latter,  under  contracts  with 
the  shippers,  was  under  an  obligation  to 
receive,  and  did  in  fact  receive,  violates 
the  provision  of  the  Hepburn  act  of  June 
29,  1906  (34  Stat,  at  L.  684,  chap.  8591, 
Comp.  Stat.  1913,  §  8563),  requiring  rail- 
way companies  to  provide  and  fiimiah 
transportation  to  shippers  upon  reasoniU)le 
request  therefor,  and  that  such .  embargo 
could  be  removed  by  the  railway  oompany 
without  notice  to  the  paper  oompany,  al- 
though such  action  j^roduced  a  congestion 
of  cars  beyond  the  abilitv  of  the  paper  com- 
pany to  handle  on  its  sidetrack  in  the  usual 
way,  and  thus  rendered  the  paper  company 
liable  to  demurrage  charees. 

[ESd.  Note.— Fbr  other  eases,  see  Courts,  Cent. 
Dig.  fi  1064;    Dee.  Dig.  a=»S94(16).] 

[Na  e9G.] 

Argued  April  8,  1916.     Decided  April  24, 
1916. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Winnebago  County,  in  that  state, 
in  favor  of  a  railway  company  in  an  action 
for  demurrage.    Affirmed. 

See  same  case  below,  159  Wis.  508,  149 
N.  W.  761. 

The  facts  are  stated  in  the  opinion. 

Mr.  Felix  J.  Streyckmans  for  plaintiff 
in  error. 

Messrs.  lionis  Quarles,  George  Lines, 
and  Willet  M.  Spooner  for  defendant  in 
error. 


9 

*Mr.  Justice  McKenii*  delivered  the  oplii-  • 

ion  of  the  court: 

Action  for  demurrage  on  cars  In  iatcr- 
state  and  intrastate  commerce^  the  grounds 
of  recovery  being  set  forth  in  separate 
coimts. 

After  trial  judgment  was  Altered  for  the 
railway  company  in  the  sum  of  $1,374.63 
and  $49.60  costs,  being,  in  all,  the  sum  of 
$1,424.23. 

The  judgment  was  affirmed  by  the  su- 
preme court  of  the  state.  g 
•  There  is  no  dispute  about  the  facts.  The* 
railway  company  operates  a  railroad  at 
Menasha,  Wisconsin,  and  elsewhere.  The 
paper  company  is  a  corporation  and  has  a 
place  of  business  adjoining  the  railroad  of 
the  railway  company,  and  operated,  for  the 
purpose  of  unloading  the  cars  delivered  to 
it,  a  sidetrack  which  was  contiguous  to  its 
mill  and  connected  with  the  tracks  of  the 
railway  company.  A  delay  of  forty-eight 
hours  was  allowed  for  unloading;  after 
that  time  a  demurrage  charge  of  $1  per 
car  per  day  was  provided  by  the  rules  of 
the  railway  company. 

The  sidetrack  could  accommodate  about 
seven  cars,  but  had  an  actual  capacity,  as 
used  during  the  times  with  which  the  ac- 
tion is  concerned,  of  three  or  four  cars,  or 
possibly  of  ^ve.  As  the  paper  company  used 
the  sidetrack,  more  cars  could  not  have  been 
placed  upon  it  and  unloaded  than  were 
actually  placed  upon  it  and  unloaded,  that 
is,  about  two  or  three  cars  a  day. 

Notice  of  the  arrival  of  each  car  was 
given  and  acknowledged  by  telephone,  and 
the  railway  company  held  the  cars  for  un- 
loading either  at  Menasha  station,  or  after- 
wards at  Snell's  siding,  8  miles  south  of 
Menasha.  The  paper  oompany  did  not  ask 
for  them  sooner  than  shown  in  the  com- 
plaint because  it  could  not  handle  any  more 
cars  than  it  did.  And  there  was  neither  in- 
ability nor  refusal  on  the  part  of  the  rail- 
way company  to  so  place  the  cars  when  so 
ordered. 

On  March  14,  1908,  the  railway  oompany, 
at  the  request  of  the  paper  company,  noti- 
fied its  agents  in  Wisconsin  and  Michigan 
"until  further  advised"  to  discontinue  to 
furnish  equipment  to  load  with  bolts  (logs 
less  than  8  feet  in  length)  for  the  paper 
company.  This  arrangement,  called  an 
''embargo,'*  did  not  run  out  until  the  close 
of  the  year,  and  did  not  by  its  terms  oover 
logs,  nor  was  it  modified  afterwards  to  oover 
logs.  The  embargo  was  raised  at  the  paper  g 
company's  request  as  to  a  certain* number* 
of  cars,  but  was  applied  again,  and  bolts 
were  shipped  In  violation  thereof  and  with* 
out  any  notice  from  the  railway  oompany 
to  the  paper  company  of  the  intention  t» 
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ship  the  Butie,  resulting  in  the  ftrrival  of 
ears  in  great  numbers  on  certain  days. 

From  these  facts  it  was  concluded  by  the 
referee,  to  whom  the  case  was  referred,  the 
trial  court,  and  the  supreme  court  that  the 
paper  company  was  estopped  from  urging 
any  defense  other  than  the  existence  of  the 
embargo,  and  that  the  embargo  was  "il- 
legal, contrary  to  public  policy,  and  void." 

The  latter  conclusion  the  court  based  on 
the  Hepburn  act  (34  Stat,  at  L.  684,  chap. 
3691,  Comp.  Stat.  1913,  §  8563)  and  cer- 
tain sections  of  the  Wisconsin  laws. 

The  case  is  in  short  compass.  The  first 
cause  of  action  was  for  intrastate  demur- 
rage on  logs;  the  second  cause  of  action 
was  for  interstate  demurrage  on  logs  and 
bolts.  The  so-called  embargo  is  applicable 
only  to  the  bolts.  The  supreme  court  dis- 
posed of  it,  as  we  have  seen,  on  the  ground 
that  it  was  opposed  to  the  policy  of  the 
Federal  and  state  laws,  and  justified  the 
railway  company  in  removing  it.  And  the 
court  found  that  there  was  no  agreement 
that  notice  should  be  given  of  its  removal. 
The  removal  of  the  embargo  undoubtedly 
produced  a  congestion  of  cars  beyond  the 
ability  of  the  paper  company  to  handle  on 
its  sidetrack  in  its  usual  way. 

Two  questions  arise  on  the  embargo: 
(l)Was  it  a  violation  of  the  Hepburn  actT 
(2)  If  so,  could  the  railway  company  re- 
cover on  account  of  the  congestion  of  cars 
resulting  from  its  removal?  That  act  re- 
quires railroad  companies  to  provide  and 
furnish  transportation  to  shippers  upon  rea- 
sonable request  therefor,  and  to  exact  this 
duty  of  the  railway  company  was  the  right 
of  the  shippers  of  the  bolts  to  the  paper 
company.  Chicago,  R.  I.  ft  P.  R.  Co.  y. 
Hardwick  Farmers'  Elevator  Co.  226  U.  S. 
426,  57  L.  ed.  284,  46  L.R.A.(N.S.)  203, 
33  Sup.  Ct  Rep.  174.  This  is  not  denied 
gby  the  paper  company,  nor  did  that  com- 
•  pany*  refuse  to  receive  the  cars.  It  is  an  in- 
ference from  this  that  the  paper  company 
recognized  it  was  under  contract  obligations 
to  the  shippers  to  receive  the  bolts;  indeed, 
the  whole  case  supposes  it.  It  is  alleged 
that  "between  the  3d  of  June,  1908,  and  the 
20th  of  July,  1908,  both  dates  included, 
plaintiff  [the  railway  company],  as  the  last 
carrier,  carried  and  delivered  in  interstate 
commerce  certain  freight  in  carload"  lots 
(meaning  the  bolts).  There  is  no  denial 
that  they  were  so  carried.  If  the  shippers 
had  a  right  to  send  the  bolts,  necessarily 
the  railway  company  was  under  a  duty  to 
transport  them.  The  contention  of  the 
'  paper  company,  therefore,  is  tantamount  to  | 
saying  that  the  railway  company  performed 
its  duty  at  the  sacrifice  of  its  rights.  We 
are  unable  to  concur  in  this  view.  The  rail- 
way  company  violated   its   duty   when    it 


agreed  to  the  embargo;  it  returned  to  Ut 
duty  when  it  removed  the  embargo,  and  the 
rights  which  it  exercised  were  those  which 
it  would  have  had  if  there  had  been  no 
agreement  between  it  and  the  paper  com- 
pany. The  paper  company  had  a  direct 
remedy  if  it  had  been  under  no  obligation 
to  receive  the  bolts;  it  could  have  peremp- 
torily notified  the  shippers  not  to  send 
them,  and  such  notice,  under  the  circum- 
stances, was  an  obvious  course.  It  could 
not  be  protected  from  their  receipt  nor  re- 
lieved from  the  obligation  of  their  receipt 
by  an  agreement  with  the  railway  com- 
pany against  the  duty  which  the  law  de- 
volved upon  the  latter  company.  This  duty 
it  was  deemed  necessary  to  impose.  It  is 
positive  and  should  be  kept  clear  from 
agreements  with  others  than  the  shippers 
which  in  effect  stipulate  for  its  violation. 
And  this  is  the  basis  of  our  decision.  If 
the  paper  company  was  under  no  obligation 
to  receive  the  bolts  from  the  shippers  of 
them,  it  undoubtedly  had  the  right  to  effec- 
tually notify  the  railway  company  not  to 
receive  them  for  shipment  on  its  account 
except  as  it  should  direct.  But,  as  we  have 
seen,  it  received  the  cars,  and  this,  we  haveS 
said,  was  a  recognition  of  the  rights  of^the* 
shippers.  The  cars  did  not  arrive  all  at 
once,  and  a  protest  made  at  the  first  de- 
livery of  cars  would  have  notified  the  rail- 
way company  that  the  paper  company  was 
under  no  obligations  to  the  shippers.  And 
this  certainly  was  the  more  imperative,  as 
the  railway  company  was  the  last  carrier, 
the  shipments  originating  on  other  roads^ 

It  seems  that  in  the  state  court  the  paper 
company  did  not  contend  so  much  against 
the  raising  of  the  embargo  as  against  the 
failure  to  give  notice  of  it,  with  the  conse- 
quence, it  was  asserted  and  is  asserted  here, 
of  the  "dumping  of  a  large  number  of  cars" 
on  the  paper  company  ''and  causing  the  a«s- 
crual  of  the  alleged  demurrage  sued  •  for;" 
But  the  contention  is  based  upon  the  legal- 
ity of  the  embargo,  it  being  tantamount,  it 
is  insisted,  to  a  consignee  refusing  freight 
consigned  to  it,  or  the  designation  of  those 
from  whom  it  would  receive  freight.  It, 
however,  gave  no  notice  to  its  consignors; 
it  undertook  to  put  the  railway  between  it- 
self and  them,  casting  upon  the  railway 
company  the  hazard  of  the  violation  of  its 
obligations,  it  having  the  ability  to  per- 
form them  and  the  shippers  having  the  right 
to  demand  performance  of  them.  It,  be- 
sides, received  the  cars  without  protest  or 
comment,  and  made  no  provision  for  their 
disposition.  The  finding  is  "that  defend- 
ant did  not  order  cars  placed  for  unload- 
ing sooner  than  as  shown  in  Exhibits  B  and 
C,  attached  to  the  complaint,  because^  prac- 
tically,   defendant    could   not   handle   any 
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more  cars  than  it  did,  and  hence  did  not 
ask  for  them."  Thia  finding  applies,  of 
course,  to  the  placing  of  cars  on  the  paper 
company's  sidetrack.  What  other  accommo- 
dation and  arrangements  it  could  have  made 
does  not  appear  from  the  findings,  but  it 
was  testified  that  the  paper  company,  if  the 
cars  had  been  delivered  to  it,  could  have 
obtained  space  for  unloading  them.  The 
company,  however,  made  no  demand  for 
such  delivery  and  the  referee  found  that 
gthe  railway  company  "notified  the  defend- 
•  ant  [paper  company]  upon  each^arrival  by 
telephone,  giving  the  car  ntmibers,  and,  ac- 
cording to  custom,  with  only  occasional  ex- 
ceptions, the  plaintiff  held  the  ears  until 
defendant  notified  it  to  place  them  upon 
the  sidetrack  for  unloading."  And  the  ref- 
eree also  found  that  there  was  no  delin- 
quency on  the  part  of  the  railway  company 
nor  insufficiency  of  terminal  facilities. 

The  next  contention  of  the  paper  company 
(it  is  the  first  discussed)  is  that  "under  the 
commerce  act  railroads  cannot  collect  for 
any  service  not  'specifically  set  forth  in  the 
carrier's  published  tariffs,'  and  tariffs  and 
■ehedules  must  plainly  show  what  the 
charges  are  for."  These  conditions,  it  la 
urged,  were  not  satisfied  by  the  rules  of  the 
company  and  the  circumstances  presented 
in  this  case 

The  rules  of  the  company  were  as  follows 

'^ule  4.  Cars  which  are  stopped  in  tran- 
sit or  held  by  orders  of  shippers  or  con- 
signee for  reconsignment  to  points  beyond, 
for  change  of  load,  for  amended  instructions, 
for  change  in  billing,  milling,  shelling, 
cleaning,  etc,  or  on  account  of  improper, 
unsafe,  or  excessive  loading,  or  for  any 
other  reason  for  which  the  shipper  or  con- 
signee is  responsible,  shall  be  subject  to 
car  service  charges  alter  the  expiration  of 
forty-eight  (48)  hours  from  arrival  at  the 
point  of  stoppage,  and  all  car  service  must 
be  collected,  or  billed  as  advances  when 
cars  go  forward. 

"Rule  6.    .    .    . 

^Section  B.  Cars  for  unloading  shall  be 
considered  placed  when  such  cars  are  held 
awaiting  orders  from  consignors  or  consign- 
ees or  for  the  payment  of  freight  charges 
after  the  notice  mailed  or  otherwise  given, 
or  for  the  surrender  of  bills  of  lading. 

"Section  C.  The  delivery  of  cars  to  pri- 
vate tracks  shall  be  considered  to  have  been 
made,  either  when  such  cars  have  been 
placed  on  the  tracks  designated,  or,  if  such 
« track  or  tracks  be  full,  when  the  road  offer- 
•  ing  the  cart*would  have  made  delivery  had 
the  condition  of  such  tracks  permitted." 

It  is  somewhat  difficult  to  state  succinct- 
ly the  argument  of  counsel  by  which  he  at- 1 
tempted  to  give  pertinency  to  the  contention  I 
based  on  these  rules.     We  have  seen  that* 


the  sidetrack  of  the  paper  company  coulA 
accommodate  about  seven  cars,  but,  as  the 
company  used  the  track,  it  could  handle 
only  two  or  three  cars  a  day,  and  hence 
it  did  not  ask  for  more.  The  supreme  couri 
of  the  state,  therefore,  decided  that  the  rail- 
way company  had  complied  with  its  obliga- 
tion to  the  paper  company  by  complying 
with  such  demand,  and  was  entitled  U> 
charge  for  demurrage.  And,  answering  the 
contention  of  the  paper  company  (repeated 
here),  the  court  said  the  railway  "was  not 
obliged  to  do  a  vain  and  useless  thing  by 
putting  seven  cars  upon  the  track  at  one 
time,  and  thus  prevent  the  practical  hand* 
ling  or  unloading  of  any  cars  thereon  by 
appellant  [paper  company],  contrary  to  ita 
orders."  [169  Wis.  614,  149  N.  W.  751.] 
The  court,  by  such  holding,  counsel  says^ 
decided  that  "the  rules  must  have  a  reason* 
able  construction."  And,  further:  "This  ia 
the  crux  of  the  decision,  and  it  is  abso- 
lutely in  opposition  to  all  of  the  declsiona 
of  the  Interstate  Conunerce  Commission  and 
of  the  courts,  and  of  the  spirit  and  intent 
of  the  act  to  regulate  commerce."  In  other 
words,  counsel  insists  that  there  should 
have  been  an  actual  filling  of  the  tracks^ 
even  though  this  would  have  prevented  thdr 
use,  and  have  been  contrary  to  the  direc- 
tions of  the  company,  the  basis  of  the  con- 
tention being  "that  the  rules  must  be  strict* 
ly  construed,  and  that  there  must  be  'defi- 
nite tariff  authority'  for  the  charges  made.*^ 
And  the  conclusion,  it  is  asserted,  is  sup- 
ported by  all  authorities^  Judicial,  adminis- 
trative, and  legislative.  Rigorously  apply- 
ing the  test  that  the  exact  letter  of  the 
statute  must  be  observed,  counsel  goes  so 
far  as  to  assert  that  there  was  an  impera- 
tive duty  upon  the  railway  company  to  so 
fill  the  tracks,  and  this  without  orders.  S 
And  contesting  the  proposition«*deeided  by* 
the  supreme  court  of  the  state,  that  cars 
arriving  at  Menasha  or  Snell's  siding  had 
reached  their  destination,  counsel  says:  ''It 
was  the  duty  of  the  raihroad  to  keep  the 
sidetrack  filled  to  its  physical  capacity  be- 
fore it  could  hold  the  cars  'at  the  nearest 
available  point'  To  hold  otherwise  would 
leave  it  dependent  upon  the  Judgment  of 
the  officers  of  the  railroad  as  to  how  much 
unloading  the  consignee  could  do,  and  would 
therefore  result  in  discrimination  and  spe- 
cial privileges  prohibited  by  the  act  to  regu- 
late conmieroe."  And  fuxther:  "The  car- 
rier was  derelict  in  its  duty  when  it  failed 
to  fill  the  sidetrack  to  its  capacity,  as  it 
had  not  completed  its  duty  as  a  common 
carrier  until  it  had  placed  the  cars  on  the 
sidetrack  of  the  plaintiff  in  error." 

We  are  unable  to  concur  in  counsel's  con- 
struction of  the  rules,  or  to  hold  that  it. 
has  any  such  formidable  support  as  he  aa^ 
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signs  to  It.  And  we  content  ourselves  with 
the  bare  assertion,  not  even  pausing  to  re- 
view oounsel's  chief  reliance,  that  is,  United 
States  V.  Denver  ft  R.  G.  R.  Co.  18  Inters. 
Com.  Rep.  7.  The  case  has  not  the  breadth 
given  to  it.  If  it  had,  we  should  be  unable 
to  follow  it. 

A  motion  has  been  made  to  dismiss,  but 
it  is  apparent  from  our  discussion  that  a 
Federal  question  was  presented  in  the  case 
and  decided  by  the  court.  The  motion, 
therefore,  must  be  overruled,  and  the  judg- 
ment affirmed. 


UNITED  STATES,  Plff.  In  Err., 

V. 

NEW  SOUTH  FARM  ft  HOME  COMPANY, 
Charles  H.  Seig,  Ben  Levin,  et  al. 

-CouBTs  ^=»385(1)  —  Review  bt  OovsBif- 
iCENT  IN  Criminal  Case— Jubisdiction. 

1.  The  construction  of  the  Fedend 
<?riminal  Code,  |  215  (Act  March  4,  1909,  c. 
H21,  35  Stat  1130  [Comp.  St  1913,  | 
10885])  making  criminal  the  use  of  the  mails 
in  the  execution  of  a  scheme  to  defraud,  is 
involved,  so  as  to  sustain  a  writ  of  error 
-from  the  Federal  Supreme  Court,  in  a  deci- 
sion of  a  district  court  by  which  a  demurrer 
to  an  indictment  charging  violations  of  this 
section  was  sustained  on  the  ground  that  alle- 
gations of  the  employment  of  false  represen- 
tations in  furtherance  of  a  plan  to  sell 
real  estate  did  not  constitute  a  scheme  to 
•defraud,  punishable  under  that  section,  if 
the  land  to  be  sold  was  worth  the  purchase 
price  asked. 

[Bd.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  H  1022-1025.  1081;    Deo.  Dig.  ^s»385a).] 

Post  Office  ^=»35— Use  of  Mails  to  Db- 
FBAUD—** Scheme  ob  Abtifice  to  Ob- 
tain Monet  bt  False  Repbesenta- 
tions.  Pbomises,  etc." 

2.  Persons  employing,  in  furtherance 
of  a  plan  to  sell  10-acre  farms,  false  rep- 
resentations as  to  climate,  fertility,  crops, 
advantages,  prospective  improvements,  etc., 
have  engaged  in  a  "scheme  or  artifice  to 
defraud,  or  for  obtaining  money  or  prop- 
erty by  means  of  false  or  fraudulent  pre- 
i«nses,  representations,  or  promises,"  with- 
in the  meaning  of  the  Federal  Criminal 
Code,  §  216,  making  criminal  the  use  of 
the  mails  in  the  execution  of  such  scheme, 
although  the  lands  to  be  sold  may  be  worth' 
as  much  as  the  purchase  price  asked. 

[Ed.    Note.— For  other   cases,   see  Post  OfflceJ 
Cent.  Dig.  9  SS;    Dec.  Dig.  ^x=>35.] 

[No.  808.] 

Argued  April  7,  1916.     Decided  April  24, 
1916. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
-of  Florida  to  review  a  judgment  sustain- 
ing  a  demurrer  to  an  indictment  charging 
the  use  of  the  mails  to  defraud.    Reversed. 
The  facts  are  stated  in  the  opinion. 


Assistant  Attorney  General  Wallace  for 
plaintiff  in  error. 

Mr.  W.  Knox  Haynes  for  defendants  In 
error. 

8 

Mr.  Justice  McKenna  delivered  the  opin-« 
ion  of  the  court: 

This  writ  of  error  is  directed  to  a  de- 
cision of  the  district  court,  sustaining  a  de- 
murrer to  an  indictment,  and  is  prosecuted 
under  the  criminal  appeals  act,  it  being 
contended  by  the  government  that  the  de- 
cision involved  the  construction  of  §  215 
of  the  Criminal  Code  [35  Stat,  at  L.  1130, 
chap.  321,  Comp.  Stat.  1913,  §  10,385]. 
The  opposing  contention  is  that  the  court 
passed  only  on  the  sufficiency  of  the  in- 
dictment as  a  criminal  pleading,  and  that, 
tiierefore,  the  writ  of  error  should  be  dis- 
missed. The  contentions  are  repeated  here, 
and  make  the  issue.  They  necessarily  re* 
quire  a  consideration  of  the  indictment.  It 
is  constituted  of  three  counts.  Their  foun- 
dation is  §  216,  supra,  which,  so  far  as 
material,  reads  as  follows:  "Whoever,  hav- 
ing devised  .  .  .  any  scheme  or  artifice 
to  defraud,  or  for  obtaining  money  or  prop- 
erty by  means  of  false  or  fraudulent  pre* 
tenses,  representations  or  promises,  .  .  . 
shall,  for  the  purpose  of  executing  such 
scheme  or  artifice,  or  attempting  so  to  do, 
place,  or  cause  to  be  placed,  any  letter, 
.  .  •  circular,  ...  or  advertisement, 
...  in  any  postoffice,  .  .  .  to  be  sent 
or  delivered  by  the  postoffice  establishment 
of  the  United  States,    ..."  etc. 

The  section  is  a  somewhat  enlarged  suo- 
cessor  of  §  6480,  Revised  Statutes,  which 
provides:  "If  any  person  having  devised 
.  .  .  any  scheme  or  artifice  to  defraud, 
.  .  .  shall,  in  and  for  executing  such 
scheme  or  artifice,  or  attempting  so  to  do, 
place  any  letter         .    .    ,"  etc. 

As  showing  a  violation  of  §  215,  the  first 
count  of  the  indictment  charged  the  follow- 
ing facts,  which  we  state  narratively:  The 
individual  defendants  are  directors  and 
stockholders  of  the  New  South  Farm  & 
Home  Company,  a  corporation  engaged  in 
selling  approximately  142,000  acres  of  land, 
referred  to  as  the  Burbank-Ocala  colony  and» 
(*the  Florida-Palatka  colony,  situated  in  Put-? 
nam,  Marion,  and  Clay  counties,  Florida. 
They  devised  a  scheme  to  defraud  certain 
persons,  who  were  named,  and  other  persons, 
of  their  money  and  property,  with  the  in- 
tention to  convert  the  same  to  the  use  and 
gain  of  the  defendants  and  the  corporation, 
by  means  of  correspondence  and  communica- 
tions through  the  postoffice  establishment 
of  the  United  States,  and  by  means  of  oral 
and  verbal  communications,  by  offering  to 
sell  to  such  persons,  and  inducing  them  to 
purchase,  certain  10-acre  farms  upon  certain 
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terms  through  falae  and  fraudulent  repre- 
sentations concerning  the  title,  fertility, 
value,  drainage,  location,  environs,  and  sur- 
vey of  the  farms,  and  the  improvements 
made  or  to  he  made  thereon. 

The  representations  were  these:  The 
lands  and  farms  were  not  swampy;  the 
largest  ocean  steamers  operating  between 
New  York  and  Jacksonville  could  load  at 
Palatka;  a  family  could  make  enough  on 
one  farm  during  the  first  year  to  support 
itself  and  save  money;  three  crops  a  year 
could  be  grown;  every  month  in  the  year 
was  a  growing  month,  that  is,  some  farm 
or  truck  product  could  be  raised  during  each 
month  of  the  year;  the  farms  were  sur- 
rounded with  orange  and  citrus  fruit  groves 
and  vegetable  truck  farms;  the  farms  had 
fine  roads  running  through  them,  were  high 
and  well  drained,  and,  on  the  whole,  like 
the  lands  of  Kansas,  Nebraska,  Iowa,  and 
Illinois;  artesian  wells  were  scattered  about 
on  the  farms  or  "could  be  obtained  by  go- 
ing down  100  feet;"  the  land  was  divided 
into  lOO-acre  tracts;  roads  were  being  built 
around  each  160-acre  tract  and  each  10-acre 
farm  would  face  on  a  road,  and  ditches  were 
being  dug  so  that  each  farm  would  be 
drained;  many  miles  of  fence  had  been 
erected  and  hundreds  of  homes  and  many 
schoolhouses  had  been  built;  the  school- 
houses  were  more  than  comfortably  filled 
with  pupils,  and  more  schools  would  have 
to  be  built  to  take  care  of  the  rapid  growth 

gof  the  colonists  settling  upon  the  farms; 

*  comfortable  hotels  had  been  built  upon  the 
lands  and  farms  and  improvements  of  all 
kinds  were  going  forward  at  a  wonderful 
rate;  lumber  was  cheap  and  homes  could  be 
built  without  nearly  so  great  expense  as 
in  most  places  in  Florida  and  at  about  one- 
half  of  the  expense  the  same  would  cost  in 
the  North;  the  Title  Guarantee  Company 
of  Jacksonville,  Florida,  would  guarantee 
the  title,  with  which  company  the  New 
South  Farm  &  Home  Company  had  made  ar- 
rangements so  that  purchasers  might  know 
that  their  investments  were  safe ;  the  farms 
were  cut  over  and  ready  to  go  upon  at  once, 
and  there  were  no  timber  leases  upon  the 
lands;  the  defendants  were  not  land  brokers 
or  speculators;  the  New  South  Farm  & 
Home  Company  owned  the  land  outright, 
the  title  having  been  approved  by  the  best 
attorneys,  and  anyone  buying  a  farm  could 
depend  upon  securing  a  clear  title,  as  the 
company  was  selling  something  it  owned  it- 
self; the  farms  were  free  from  mosquitoes, 
malaria,  and  insects  of  all  kinds  and  were 
below  the  frost  line;  the  company  had  se- 
cured telephone  connections  with  Palatka 
and  with  local  exchanges  at  other  places 
(they  are  named)  which  would  place  every 
farm  "in  direct  touch  with  the  community 


at  all  times;"  the  lands  and  farms  were 
located  high  and  dry  and  in  a  section  well 
drained;  hundreds  of  people  had  settled  on 
them  and  at  the  little  city  of  Burbank  the 
lands  and  farms  had  increased— doubled, 
trebled,  and  quadrupled — in  price,  and  the 
same  was  true  of  the  lands  owned  by  the 
company  at  Silver  City,  and  a  thousand 
settlers  were  on  the  lands  who  could  sell 
them  at  a  large  profit;  land  selling  at  $30 
an  acre  woud  be  worth  in  two  years  $200 
and  $300  per  acre;  well-stocked  stores  and 
factories  were  located  upon  the  lands,  and 
they  were  the  best  located  and  the  most 
fertile  lands  in  America,  and  Luther  Bur- 
bank  had  been  arranged  with  for  "the  ex- 
clusive right  for  the  production  of  certain 
of  his  farm  products;"  there  would  be  ui-fi 
stalled  a  Burbank  producing^station  on  the« 
lands  and  farms,  and  the  purchasers  of  the 
latter  would  share  in  the  profits  of  the  sta- 
tion, the  director  of  which  would  be  avail- 
able for  the  needs  of  the  purchasers;  one 
could  get  out  of  a  Pullman  car  on  the 
farms,  use  a  long  distance  telephone,  have 
the  dally  paper,  rural  free  delivery,  and  all 
the  comforts  of  home. 

There  were  other  representations  of  fact, 
and,  to  give  emphasis  to  those  which  we 
have  enumerated,  it  was  charged  that  the 
pictures  in  the  publications  sent  out  by  the 
defendants  represented  the  true  conditions 
to  be  seen  on  the  farms. 

All  of  the  representations  were  explicitly 
repeated  and  charged  to  be  false;  that  de- 
fendants well  knew  them  to  be  so,  and  in- 
tended by  them  to  deceive  the  persons  to  be 
defrauded,  and  to  induce  such  persons  to 
part  with  their  money  and  property  in  the 
purchase  of  the  farms. 

That  the  representations  were  made  and 
communicated  by  the  defendants  to  the  per- 
sons intended  to  be  defrauded  through  and 
by  means  of  oral  statements,  circulars, 
maps,  advertisements,  photographs,  etc,  so 
worded,  drawn,  constructed,  presented,  and 
expressed  as  to  deceive;  but  all  too  volumi- 
nous to  be  set  forth  in  the  indictment,  where 
fore  the  grand  jurors  omitted  them. 

That  the  defendants  deposited  in  the- 
Unlted  States  mail  at  Jacksonville  and  Pa- 
latka, in  the  southern  district  of  Florida, 
certain  publications  known  as  "The  New 
Florida"  and  "Ten  Acres  and  Freedom"  and 
certain  other  letters,  prints,  pamphlets, 
magazines,  and  publications  containing  the 
false  representations  set  out  above,  which 
were  addressed  to  the  person  intended  to 
be  defrauded,  and  on  which  legal  United 
States  postage  had  been  paid. 

The  second  count  charged  the  defendants 
with  entering  into  a  conspiracy  to  commit 
the  offmse  described  in  the  first  count,  and 
repeated  its  allegations  and  representations. 
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gTAried  (mtj  to  meet  the  difference  in  the 
«  erime^eharged.  In  other  words,  there  were 
allegations  which  charged  that  the  conspir- 
acy was  to  be  accomplished  hy  the  represen- 
tations enumerated  in  the  first  oount,  that 
they  were  false  and  known  to  be  so,  and 
made  with  the  same  fraudulent  purpose, 
and  to  be  accomplished  by  the  use  of  the 
United  States  mails.  Two  letters  from  the 
company,  signed  by  defendant  Seig  as  presi- 
dent, were  set  out  in  the  indictment. 

The  third  count  was  also  like  the  first  in 
its  general  charges  and  designated  by  name 
the  persons  that  were  intended  to  be  de- 
frauded. The  same  representations  were 
charged  to  have  been  made  "by  publishing 
and  causing  and  procuring  to  be  published 
divers  prints,  papers,  pamphlets,  booklets, 
circulars,  and  divers  advertisements."  The 
falsity  of  the  representations  was  declared, 
and  that  the  scheme  of  fraud  was  to  be  ac- 
complished by  the  use  of  the  United  States 
mails.    A  letter  was  quoted. 

The  defendants  demurred  to  the  indict- 
ment. The  demurrer  is  a  very  voluminous 
doctmient  and  practically  defies  condensa- 
tion. It  charges  that  the  indictment  does 
not,  nor  does  any  count  of  it,  "aver  and 
charge  any  offense  against  the  United 
States,"  that  each  and  every  count  thereof 
is  insufficient,  in  that  they  do  not,  nor  does 
either  of  them,  aver  the  facts  constituting 
a  scheme  to  defraud;  that  each  and  every 
count  is  insufficient  for  repugnancy,  uncer- 
tainty, ambiguity,  and  evasiveness;  and  that 
-each  and  every  count  is  insufficient  for  want 
of  distinct  and  adequate  specifications  of 
the  particulars  wherein  the  several  repre- 
sentations, called  in  the  count  false  repre- 
sentations, were  false. 

The  demurrer  then  attacks  each  count 
separately,  and  with  much  elaboration  and 
with  repetition  of  the  allegations  of  the 
indictment  sets  out  with  particularity 
wherein  no  offense  against  the  United  States 
was  charged. 
g  The  court  sustained  the  demurrer,  rest- 
'*  ing  its  decision  •upon  the  second  and  third 
grounds  of  demurrer,  which,  we  have  seen, 
charged  that  neither  the  indictment  nor  any 
of  its  counts  averred  or  charged  an  offense 
against  the  United  States,  or  averred  facts 
which  constituted  a  scheme  to  defraud.  It 
was  said,  "The  scheme  to  defraud  is  al- 
leged in  the  first  and  third  counts,  and  the 
conspiracy  count  also  sets  out  the  same 
scheme.  So  that  if  the  scheme  to  defraud 
set  out  in  each  of  said  counts  is  not  such 
a  scheme  as  is  punishable  under  the  law, 
Ihe  entire  indictment  must  fail." 

Describing  the  representations,  the  court 
said  they  "are  as  to  the  quality  of  the  land, 
•climate,  crops  to  be  raised,  advantages  to 
be  obtained,  and  promises  of  improvement. 


I  etc**  And  further:  "There  is  no  denial  ol 
the  facts  of  the  ownership  of  the  lands,  al- 
though there  is  a  denial  that  all  the  titles 
*  were  perfect  Nor  is  there  denial  that  the 
land  was  worth  fully  as  much  as  was  to  be 
obtained  therefor.  For  aught  that  appears 
in  the  indictment,  the  lands  to  be  obtained 
were  worth  fully  as  much  as  was  to  be  paid 
by  the  parties  purchasing;  that  the  parties 
engaged  in  the  sale  were  l^itimately  en- 
gaged in  the  sale  of  the  lands." 

The  court  regarded  the  business  as  legiti- 
mate, and  held  that  the  statute  was  not 
violated  by  puffing  the  qualities  of  the  ar- 
ticle sold  in  advertising  it.  In  other  words, 
as  the  court  expressed  it,  "raising  the  ex- 
pectations of  the  purchaser,  but  giving  that 
purchaser  value  received  for  his  money,  but 
not  fulfilling  those  expectations,"  was  not 
an  offense  against  the  statute.  And,  fur- 
ther, the  court  said  that  the  deduction  from 
the  authorities  referred  to  by  counsel  "is 
that  the  scheme  must  be  one  to  defraud  the 
party,  or,  by  false  promises,  pretenses,  etc., 
deprive  him  of  money  or  property  with- 
out adequate  value.  Mere  pufitog  or  exag- 
geration of  qualities,  usefulness,  opportuni- 
ties, or  value  of  an  article  of  commerce, 
where  the  purchaser  gets  the  article  intend-^! 
ed  to  be«purchased,  and  the  value  of  the* 
article  is  measured  by  the  price  paid,  do 
not  constitute  the  false  representations, 
promises,  etc.,  denounced  by  the  statute." 

We  have  made  these  excerpts  from  the 
opinion  of  the  court  the  better  to  handle 
the  contentions  of  the  parties,  which,  as  we 
have  seen,  are  quite  accurately  opposed,  the 
government  asserting  that  the  court  con- 
strued the  statute,  and  thereby  justifying 
its  appeal  to  this  court;  the  defendants  in- 
sisting the  court  construed  only  the  in- 
dictment as  a  pleading,  and  that  therefore 
this  court  is  without  jurisdiction. 

We  concur  in  the  view  of  the  government. 
The  court,  we  think,  construed  the  statute, 
and  misapprehended  its  import  Mere  puff- 
ing, indeed,  might  not  be  within  its  mean- 
ing (of  this,  however,  no  opinion  need  be 
expressed) ;  that  is,  the  mere  exaggeration 
of  the  qualities  which  the  article  has;  but 
when  a  proposed  seller  goes  beyond  that, 
assigns  to  the  article  qualities  which  it  does 
not  possess,  does  not  simply  magnify  in 
opinion  the  advantages  which  it  has,  but 
invents  advantages  and  falsely  asserts  their 
existence,  he  transcends  the  limits  of  "puff- 
ing" and  engages  in  false  representations 
and  pretenses.  An  article  alone  is  not 
necessarily  the  inducement  and  compensa- 
tion for  its  purchase.  It  is  in  the  use  to 
which  it  may  be  put,  the  purpose  it  may 
serve;  and  there  is  deception  and  fraud 
when  the  article  is  not  of  the  character  or 
kind  represoited  and  hence  does  not  serve 
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the  purpose.  And  when  the  pretenses  or 
representations  or  promises  which  execute 
the  deception  and  fraud  are  false,  they  be- 
come the  scheme  or  artifice  which  the  stat- 
ute denounces.  Harris  t.  Rosenberger  (C. 
C.  A.  8th  C.)  13  L.R.A.(N.8.)  762,  76  C.  C. 
A.  226,  145  Fed.  449;  O'Hara  t.  United 
States  (C.  C.  A.  6th  C.)  64  C.  C.  A.  81,  129 
Fed.  661,  666;  Colburn  v.  United  States 
(C.  C.  A.  8th  C.)  139  C.  C.  A.  136,  223  Fed. 
690;  Wilson  v.  United  States  (C.  C.  A.  2d 
C.)  Ill  C.  C.  A.  231,  190  Fed.  427.  See 
also  United  States  ▼.  Bamow,  239  U.  S.  74, 
g  60  li.  ed.  — ,36  Sup.  Ot,  Bep.  19.    Especially 

•  ia  this  true  in  the  purchase  of* small  tracts 
lor  homes,  and  upon  this,  if  the  allegations 
of  the  indictment  are  true,  the  defendants 
touched  every  string  of  desire  by  false  state- 
ments, and  sounded  every  note  that  could 
excite  and  delude.  We  need  not  repeat  the 
representations;  and  they  were  made  graph- 
ic, it  is  alleged,  by  pictures  and  photo- 
graphs. 

Indeed,  if  it  could  be  admitted  that  the 
article  offered  for  sale  and  its  price  could 
be  balanced,  the  one  against  the  other,  the 
price  necessarily  would  be  the  expression 
of  value,  and  be  constituted  of  all  the  at- 
tributes of  the  article,  intrinsic  and  extrin- 
sic; and  it  needs  no  comment  to  show  that 
a  10-acre  farm  with  the  character,  environ- 
ments, and  facilities  described,  its  price 
doubling,  trebling,  and  quadrupling  within 
a  year,  has  a  seduction  more  powerful  than 
one  not  advancing  in  value,  but,  it  may  be, 
receding;  that  is,  of  swampy,  not  of  high- 
land, character,  without  fertility,  hotels, 
roads,  artesian  wells,  citrus  groves,  Pull- 
man cars,  steamship  and  other  facilities 
which  the  literature  of  defendants  describes 
and  the  indictment  alleges. 

We  can  entertain  no  doubt  that  those  em- 
ploying such  representations,  if  they  are 
false,  have  engaged  in  a  scheme  to  defraud. 
The  defendants  did  not  seem  to  be  afraid 
of  repelling  by  excess,  and  extravagance  waa 
even  used  in  a  personal  communication.  In 
a  letter  which  was  set  out  in  the  indictment 
it  was  said:  "Our  settlers  are  arriving 
daily  and  occupying  their  farms.  The  land 
is  being  rapidly  cleared,  crops  are  being 
planted,  houses  erected,  stores  built,  and,  on 
the  whole,  it  is  impossible  for  us  to  set  forth 
in  a  letter  to  you  exactly  how  stupendous 
is  the  work  that  is  going  on  there.  With- 
out a  question  of  a  doubt  the  Florida  Pa- 
latka  Colony  la  enjoying  the  greatest  pros- 
perity." 

Against  these   considerations   defendants 

contend   that  there   was,   notwithstanding, 

gonly  a  construction  of  the  indictment;  but 

•  ask  that,  if  we  are  of  a  different  view,* the 
ease  be  reversed  only  so  far  as  the  statute 
was   construed,    and   remanded    for   action 


upon  the  other  causes  assigned  ,for 
demurrer,  involving,  as  they  say,  the  suffi- 
ciency of  the  indictment  as  a  criminal  plead- 
ing. The  difiiculty  is  to  indicate  a  distinc- 
tion. We  can  only  say  we  have  no  inten- 
tion to  control  the  District  Court  in  ita 
construction  of  the  indictment,  and  we  hav» 
no  doubt  the  learned  court  will  be  able  to 
adjust  its  action  to  this  opinion.  United 
States  V.  Portale,  236  U.  S.  27,  31,  69  L. 
ed.  Ill,  112,  36  Sup.  Ct.  Rep.  1. 
Reversed. 

Mr.  Justice  McKeynoiaa  took  no  part  In 
the  consideration  and  decision  of  this  case. 


^241  U.  S.  73) 
UNITED  STATES.  Plff.  in  Err., 

V. 

ANGELINE  LOMBARDO. 

Criminal  Law  <g=»113— Venue  of  Osimb— 

Continuing  Ofihense. 

Violations  of  the  provision  of  the  act 
of  June  25,  1910  (36  Stat,  at  L.  826,  chap. 
395,  Comp.  Stat.  1913  §  8817),  making  it 
a  crime  for  the  harborer  of  an  alien  woman 
for  purposes  of  prostitution  to  fail  to  file 
with  the  Commissioner  General  of  Immi- 
gration the  statement  concerning  such 
woman  called  for  by  that  section,  are  com- 
mitted at  Washington,  District  of  Colum- 
bia, where  that  official  has  his  office,  and 
are  not  justiciable  elsewhere  on  the  theory 
that  the  failure  to  deposit  the  statement  in 
the  mail  is  the  beginning  of  a  continuing^ 
offense  which,  under  the  Judicial  Code» 
§  42  (Act  March  3,  1911,  c.  231,  3^;  Stat. 
1100  [Comp.  St  1913,  §  1024]),  may  be  pros- 
ecuted either  in  the  district  where  begun  or 
where  completed,  since  mailing  is  not  filing, 
within  the  meaning  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.   S9  190,  232;    Dec.  Dig.  ^s>l]3. 

For  other  deflnitlons,  see  Words  and  Phrases.. 
First  anil  »Aooiid  Series,  File.] 

[No.  830.] 

Submitted  April   10,  1916.     Decided  April 
24,  1916. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Washington  to  review  a  judgnaent  sus- 
taining a  demurrer  to  an  indictment  found- 
ed on  the  white  slave  trade  act.    Affirmed. 

See  same  case  below,  228  Fed.  980. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Wallace  for 
plaintiff  in  error. 

No   appearance   for  defendant   in   error. 

*Mr.  Justice  McKenna  delivered  the  opin-* 
ion  of  the  court: 

Error  under  the  criminal  appeals  act  (34 
Stat,  at  L.  1246,  chap.  2664,  Comp.  Stat. 
1913,  §  1704)  to  review  a  decision  of  the 
district  court  for  the  western  district  of 
Washington    (228   Fed.  980),  sustaining  a 


^s^For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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UNITED  STATES  t.  LOMBAKDO, 


demiirrer  to  an  Indlefcrnent  founded  cm  the 
'*wbite  Blare  traffic  aet"  (36  Stat  at  L.  826, 
chap.  395,  Comp.  Stat.  1913,  %  8817). 

Section  6  of  that  act  provides  that  eyery- 
one  "who  shall  keep,  maintain,  control,  sup- 
port or  harbor  in  any  house  or  place,  for 
the  purpose  of  prostitution,  ,  •  .  any 
alien  woman  .  .  .  within  three  jears 
after  she  shall  have  entered  the  United 
States  .  .  .  shall  file  with  the  Commis- 
sioner General  of  Immigration  a  statement 
in  writing  setting  forth  the  name  of  such 
alien  woman,  .  .  .  the  place  at  which 
she  is  kept,  and  all  facts  as  to  the  date  of 
her  entry  into  the  United  States,  the  port 
through  which  she  entered,  her  age,  nation- 
ality, and  parentage,  and  concerning  her 
procuration  to  come  to  this  country,  within 
the  knowledge  of  such  person ;  and  any  per- 
son who  shall  fail  within  thirty  days  after 
such  person  shall  commence  to  keep,  etc. 
g .  .  .  any  alien  woman,  ...  to  file 
*  such  statement  concerning  such  alien  wom- 
an, .  .  •  with  the  Commissioner  General 
of  Immigration,  or  who  shall  knowingly  and 
wilfully  state  falsely,  or  fail  to  disclose  in 
such  statement  any  fact  within  his  knowl- 
edge or  belief  with  reference  to  the  age,  na- 
tionality, or  parentage  of  any  such  alien 
woman,  ...  or  concerning  her  procu- 
ration to  come  to  this  country,  shall  be 
deemed    guilty    of    a    misdemeanor,    etc., 

•      ■      • 

The  statement  is  not  excused  because  it 
may  have  incriminating  character,  but  it  is 
provided  that  the  person  making  it  shall 
not  be  prosecuted  or  subjected  to  any  pen- 
alty or  forfeiture  under  any  law  of  the 
United  States  for  or  on  account  of  any 
transaction,  matter,  or  thing  concerning 
which  he  may  truthfully  report  in  such 
statement  as  required  by  the  provisions  of 
the  act. 

The  indictment  charged  that  one  Jessie 
Milos,  an  alien  woman  and  a  citizen  and 
subject  of  the  Kingdom  of  Great  Britain, 
had  entered  the  United  States  in  the  month 
of  May,  1914,  and  that  Angeline  Lombardo, 
knowing  these  facts,  did,  in  a  house  in  the 
eity  of  Seattle,  northern  division  of  the 
western  district  of  Washington,  keep,  main- 
tain, control,  and  harbor  Jessie  Milos  for 
the  purpose  of  prostitution  and  for  other 
immoral  purposes,  and  unlawfully,  knowing- 
ly, and  wilfully  failed  to  file  with  the  Com- 
missioner General  of  Immigration  a  state- 
ment in  writing  as  required  by  the  statute, 
or  any  statement  concerning  Jessie  Milos. 

It  was  alleged  that  the  United  States  and 
Great  Britain  are  parties  to  an  agreement 
or  project  or  arrangement  for  the  suppres- 
sion of  the  white  slave  traffic,  adopted  July 
25,  1902. 

There   were  two  grounds   of   demurrer: 


(1)  Section  6  of  the  whHa  tl»r»  tt  H  vn- 
constitutional  in  that  it  contravenes  rigfata 
guaranteed  by  the  4th  and  6th  Amendments 
to  the  Constitution  of  the  United  States. 

(2)  The  court  was  without  jurisdiction  of[^ 
tiie* subject-matter  as  the  prosecution  is  in* 
contravention  of  rights  guaranteed  by  the 
6th  Amendment. 

The  district  court  sustained  the  demurrer 
on  both  grounds.  We,  however,  shall  con- 
fine our  decision  to  the  second  ground,  as 
that  attacked  the  jurisdiction  of  the  court, 
in  that  the  offense  was  not  committed  in 
the  district  in  which  the  indictment  was 
found.    Passing  on  it  the  court  said: 

"The  gist  of  the  offense  is  the  failure  'to- 
file  with  the  Commissioner  General  of  Im- 
migration' a  statement,  etc.  By  act  of 
March  3,  1891,  chap.  551,  %  7,  26  Stat,  at 
L.  page  1085,  Comp.  Stat.  1913,  §  954,  aa 
amended  by  act  of  March  2,  1895,  chap.  177, 
28  Stat,  at  L.  page  780,  Comp.  Stat.  1913, 
§  956,  the  office  of  the  Commissioner  of  Im- 
migration was  created  and  his  office  fixed 
at  Washington,  District  of  Columbia.  The 
government  contends  that  the  offense  was  a 
continuing  one  and  extended  from  this  dis- 
trict to  Washington,  District  of  Coltmibia,. 
and  that  the  filing  of  the  statement  need 
not  be  at  the  office  in  Washington,  but  may 
be  deposited  in  the  postoffice  of  the  United 
States,  addressed  to  the  Commissioner  Gen- 
eral, and  this  forwarding  through  the  usual 
course  of  mail  should  be  considered  as  'fil- 
ing/ and  that  the  failure  to  post  within 
thirty  days  would  commence  the  offense*, 
which  would  be  continuous.  This  conten- 
tion cannot  be  reconciled  with  the  language 
employed  in  the  act.  The  word  'file'  waa 
not  defined  by  Congress.  No  definition  hav- 
ing been  given,  the  etymology  of  the  word 
must  be  considered  and  ordinary  meaning^ 
applied.  The  word  'file'  is  derived  from  th» 
Latin  word  'filum*  and  relates  to  the  an- 
cient practice  of  placing  papers  on  a  thread 
or  wire  for  safe-keeping  and  ready  reference. 
Filing,  it  must  be  observed,  is  not  complete 
until  the  document  is  delivered  and  received. 
'Shall  file*  means  to  deliver  to  the  office, 
and  not  send  through  the  United  States 
mails.  Gates  v.  State,  128  N.  Y.  221,  28 
N.  E.  373.  A  paper  is  filed  when  it  is  de- 
livered to  the  proper  official  and  by  him  re-^ 
ceived  and  filed.  Bouvier's*Law  Diet.;  Hoyt* 
V.  Stark,  134  Cal.  178,  86  Am.  St.  Rep.  246, 
66  Pac.  223;  Wescott  v.  Eccles,  3  Utah, 
258,  2  Pac.  525;  Re  Von  Borcke  (D.  C.) 
94  Fed.  352 ;  Mutual  L.  Ins.  Co.  v.  Phinney, 
22  C.  C.  A.  425,  48  U.  S.  App.  78,  76  Fed. 
618.  Anything  short  of  delivery  would 
leave  the  filing  a  disputable  fact,  and  tlmt 
would  not  be  consistent  with  the  spirit  of 
the  act." 

The  government  in  its  argument  here  co» 
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tests  the  views  of  the  district  court,  repeats 
its  conteDtion  that  the  offense  was  begun  in 
the  state  of  Washington,  and  relies  on  §  42 
of  the  Judicial  Code  [36  Stat,  at  L.  1100, 
chap.  231,  Comp.  Stat  1913,  §  1024],  sub- 
stantially reproducing  §  731  of  the  Reyised 
Statutes.    It  provides  as  follows: 

''When  any  offense  against  the  United 
States  is  begun  in  one  judicial  district  and 
completed  in  another,  it  shall  be  deemed  to 
have  been  committed  in  either,  and  may  be 
dealt  with,  inquired  of,  tried,  determined 
and  punished  in  either  district,  in  the  same 
manner  as  if  it  had  been  actually  and 
wholly  committed  therein." 

The  government  also  cites  a  number  of 
cases  which  it  urges  support  the  applica- 
tion of  the  statute  to  the  case  at  bar.  We 
are  unable  so  to  regard  the  cases,  or  to 
give  the  statute  the  application  contended 
for.  Nor  does  the  case  call  for  elaborate 
discussion.  Indeed,  it  would  be  difficult  to 
add  anything  to  the  reasoning  of  Judge  Net- 
erer  in  the  district  court. 

Undoubtedly  where  a  crime  consists  of 
distinct  parts  which  have  different  locali- 
ties the  whole  may  be  tried  where  any  part 
can  be  proved  to  have  been  done;  or  where 
it  may  be  said  there  is  a  continuously  mov- 
ing act,  commencing  with  the  offender  and 
hence  ultimately  consummated  through  him, 
as  the  mailing  of  a  letter;  or  where  there 
is  a  confederation  in  purpose  between  two 
or  more  persons,  its  execution  being  by  acts 
elsewhere,  as  in  conspiracy. 

It  may  be  that  where  there  is  a  general 
duty  it  may  be  considered  as  insistent  both 

•  where  the  "actor"  is  and  the  "subject"  is, 

*  to  borrow  the  government's  apt  *  designa- 
tions, as  in  the  case  of  the  duty  of  a  father 
to  support  his  children;  and  if  the  duty 
have  criminal  sanction,  it  may  be  enforced 
in  either  place.  The  principle  is  not  appli- 
cable where  there  is  a  place  explicitly  desig- 
nated by  law,  as  in  §  6. 

The  government,  however,  contends  that 
"with  few  exceptions  every  crime  has  con- 
tinuity. But  the  law,  being  essentially 
practical,  does  not  regard  every  crime  as 
continuous  for  the  purpose  of  jurisdiction. 
.  .  .  For  practical  purposes  it  usually 
suffices  to  punish  where  the  actor  began,  or 
where  the  subject  suffered  the  intended  re- 
sult." 

If  these  propositions  be  granted  we  do 
not  see  that  they  carry  us  far  in  determin- 
ing where  a  violation  of  §  6  is  begun  or 
completed,  nor  do  we  appreciate  the  criti- 
cism of  the  decision  of  the  court  below  that 
it  "failed  to  distinguish  between  the  'be- 
ginning' and  the  'completion'  of  the  offense; 
giving  the  words  'shall  file,'  etc.,  a  meaning 
so  narrow  as  to  destroy  the  section."  But 
this  is  assertion.     A  court  is  constrained 


by  the  meaning  of  the  word*  of  a  statata^ 
They  mark  the  extent  of  its  power,  and  our 
attention  has  not  been  called  to  any  cass 
which  decides  that  the  requirement  of  a 
statute,  whether  to  secure  or  preserve  a 
right  or  to  avoid  the  guilt  of  a  crime,  that 
a  paper  shall  be  filed  with  a  particular  ofli* 
cer,  is  satisfied  by  a  deposit  in  the  postoffioe 
at  some  distant  place.  To  so  hold  would 
create  revolutions  in  the  procedure  of  the 
law  and  the  regulation  of  rights.  In  in- 
stances it  might,  indeed,  be  convenient;  in 
others,  and  most  others,  it  would  result  in 
confusion  and  controversies;  and  we  would 
have  the  clash  of  oral  testimonies  for  the 
certain  evidence  of  the  paper  in  the  files. 
We  hesitate,  in  order  to  accommodate  the 
venue  of  a  particular  offense,  to  introduce 
such  confusion.  And  would  it  not,  besides, 
in  particular  cases,  preclude  the  possibil- 
ity of  a  conviction,  putting  evidence  entire-g 
ly  in  the  hands  of  the  defendant?  «And« 
there  are  other  considerations.  If  deposit- 
ing in  the  postoffice  of  the  statement  pre* 
scribed  be  required  by  the  statute,  it,  of 
course,  would  satisfy  the  statute,  but  to 
what  instant  of  time  would  it  be  referred 
and  at  what  risk  the  time  or  delays  of 
transportation  T 

There  need  not  be  a  prolonged  embarrass- 
ment in  the  prosecution  of  offenders,  as  the 
government  fears.  If  §  6  is  deemed  defect^ 
ive  it  can  be  corrected  by  legislation* 

Judgment  affirmed. 


(241  u.  S.  48) 
ABRAM  ROSENBERGER,  Plff.  in  Err^ 

V. 

PACIFIC  EXPRESS  COMPANY. 

OoMMERCE  ^=5>64— State  Regulation— In- 
toxicating Liquors  —  C-  O.  D.  Ship- 
ments. 

1.  As  applied  to  interstate  C.  0.  D. 
shipments  a  prohibitive  state  license  tax 
upon  each  place  of  business  or  agency  of 
every  express  company  where  intoxicating 
liquors  are  delivered  and  the  price  collected 
on  C.  0.  D.  shipments  imposes  a  direct 
burden  upon  interstate  commerce,  contrary 
to  U.  S.  Const,  art.  1,  §  8,  and  one  which 
is  not  permitted  by  the  Wilson  act  of 
August  8,  1890  (26  Stat,  at  L.  313,  chap. 
728,  Comp.  Stat.  1913,  §  8738),  subjecting 
to  state  control  interstate  shipments  of  in« 
toxicating  liquors  upon  arrival  in  the  state. 

[Ed.    Note.— For    other   cases,    see    Commerce, 
Cent.  Dig.  S9  104-106 ;    Dec.  Dig.  ^=:»64.] 

Intoxicating  Lioxjors  ^=>111— Statutes 
—Retroactive  Operation  —  O.  O.  D. 
Shipmentp. 

2.  Retroactive  operation  may  not  indi- 
rectly be  given  to  U.  S.  Penal  Code,  |  239 
(Act  March  4,  1909,  c.  321,  35  Stat  1136 
[Comp.  St  1913,  I  10405)]),  prohibiting  a 
O.  D.  shipments  of  intoxicating  liquors,  by 
using  that  statute  as  an  instrument  of  in- 
terpretation from  which  to  deduce  the  coo- 
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clnsioB  that,  cootrary  to  the  prerioos  ded- 
sions  of  the  Federal  Supreme  Court,  the 
power  of  a  state  to  prohibit  shipmenta  of  in- 
toxicating liquors  under  C.  O.  D.  contracts 
existed  before  the  enactment  of  such  statute. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent.  Dig.  |  121;    Dec.  Dig.  ^s»lll.] 

Oarbiebs  ^=»91— Oonvebsion  bt  Expbess 
COMPANY— Refusal  to  Oabbt  Out  C  O. 
D.  Shipments. 

3.  The  wrongful  refusal  of  an  express 
company  to  carry  out  its  C.  O.  D.  shipment 
contracts  will  support,  in  Missouri,  an  ac- 
tion in  conversion  by  the  consignor  for  the 
value  of  the  shipments. 

[Bd.  Note.—Por  other  cases,  see  Carriers.  Cent. 
Dig.  §§  33S-355;    Dec.  Dig.  «=:>9L] 

[No.  249.] 

Argued  March  8,  1016.    Decided  April  24, 
1916. 

IN  ERROR  to  the  Supreme  Oourt  of  the 
State  of  Missouri  to  review  a  judgment 
which  reversed  a  judgment  of  the  Circuit 
Court  of  Jackson  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  of  conversion. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  ease  below,  258  Mo.  97,  167  S. 
W.  429. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  J.  Vineyard,  A.  F.  Smith, 
and  Frank  F.  Rozzelle  for  plaintiff  in  error. 

Messrs.  I.  N.  Watson  and  J.  L.  Minnis 
for  defendant  in  error. 

7  •Mr.   Chief  Justice  White  delivered  the 
opinion  of  the  court: 

On  the  taking  effect  in  Texas  on  the  12th 
day  of  February,  1907,  of  a  law  imposing 
a  state  license  tax  of  $5,000  annually  on 
each  place  of  business  or  agency  of  every 
express  company  where  intoxicating  liquors 
were  delivered  and  the  price  collected  on 
C.  0.  D.  shipments,  and  by  which  law  one 
half  of  the  amount  of  the  state  license  was 
in  addition  authorized  to  be  imposed  by 
every  county  or  municipality,  the  Express 
Company,  the  defendant  in  error,  discon- 
tinued at  all  its  agencies  in  Texas  all  such 
business.  As  a  result  the  company  sent 
back  to  Kansas  City,  Missouri,  the  pack- 
ages of  intoxicating  liquor  which  it  had  re- 
ceived under  C.  0.  D.  shipments  made  to 
various  places  in  Texas  from  Kansas  City 
by  Rosenberger,  the  plaintiff  in  error,  and 
tendered  them  to  him,  conditioned  on  his 
payment  of  the  return  carriage  charges. 
Rosenberger  refused  to  accept  the  offer,  and 
brought  this  suit  to  recover  the  value  of  the 
merchandise,  on  the  ground  that  the  failure 
to  carry  out  the  shipments  was  a  conver- 
sion. The  trial  court,  holding  the  Texas 
act  was  repugnant  to  the  commerce  clause 
of  the  Constitution  of  the  United  States, 
and  afforded  no  justification  to  the  Express 


Company  for  refusing  to  carry  oat  the  ship- 
ments, awarded  the  relief  sought.  And  the 
object  of  this  writ  of  error  Is  to  obtain  a 
reversal  of  a  final  judgment  of  the  court g 
below,  reversing  *  the  trial  court,  and  re-* 
jecting  the  claim  on  the  ground  that  the 
Texas  license  law  was  not  repugnant  to  the 
commerce  clause,  and  afforded  ample  au- 
thority to  the  Express  Company  for  refus- 
ing to  complete  the  interstate  shipments  in 
question.    258  Mo.  97,  167  S.  W.  429. 

Passing  minor  contentions  whose  want  of 
merit  will  be  hereafter  demonstrated,  it  is 
clear  that  the  issue  is  this:  Was  the  state 
license  law,  if  applied  to  C.  0.  D.  interstate 
commerce  shipments,  repugnant  to  the  com- 
merce clause  of  the  Constitution?  It  is 
certain  that  this  question,  in  view  of  the 
date  of  the  law  and  of  the  shipments  in- 
volved, must  be  determined  in  the  light  of 
the  operation  of  the  commerce  clause  as 
affected  by  the  power  conferred  upon  the 
states  by  what  is  usually  known  as  the 
Wilson  law  (act  of  August  8,  1890,  chap. 
728,  26  Stat,  at  L.  313,  Comp.  Stat  1913, 
§  8738),  and  wholly  unaffected  by  §  239 
of  the  Penal  Code  enacted  by  Congress 
March  4,  1909  [35  Stat,  at  L.  1136,  chap. 
321,  Comp.  Stat.  1913,  8  10,409]  prohibit- 
ing the  shipment  of  intoxicating  liquors 
nndeac  C.  0.  D.  contracts,  and  also  without 
reference  to  the  act  of  Congress  known  as 
the  Webb-Kenyon  law  of  March  1,  1913 
(chap.  90,  37  Stat,  at  L.  690,  Comp.  Stat. 
1913,  §  8739). 

Thus  limited,  as  it  is  not  controverted 
and  indeed  is  indisputable  that  the  pro- 
visions of  the  statute  placed  a  direct  burden 
on  the  shipments  with  which  it  dealt,  and 
in  fact  were  prohibitive  of  such  shipments, 
it  follows  that  error  was  committed  in 
holding  that  the  statute  was  not  repugnant 
to  the  Constitution  of  the  United  States  in 
so  far  as  it  applied  to  interstate  C.  0.  D. 
shipments,  for  the  following  reasons:  (a) 
Because  it  is  settled  from  the  beginning, 
and  too  elementary  to  require  anything  but 
statement,  that,  speaking  generally,  the 
states  are  without  power  to  directly  burden 
interstate  commerce,  and  that  commodities 
moving  in  such  commerce  only  become  sub- 
ject to  the  control  of  the  states  or  to  the 
power  on  their  part  to  directly  burden  after 
the  termination  of  the  interstate  movement; 
that  is,  after  the  arrival  and  delivery  of 
the  commodities  and  their  sale  in  the  origi-n 
nal  packages;  and  that  this  rule  is* as  ap-* 
plicable  to  the  movement  of  intoxicating 
liquors  as  to  any  other  commodities,  (b) 
Because  the  Wilson  act  only  modifies  these 
controlling  rules  by  causing  interstate  com- 
merce shipments  of  intoxicating  liquors  to 
come  under  state  control  at  an  earlier  date 
than  they  otherwise  would;  that  Is,  after 
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-deliyery,  but  before  sale  in  the  original 
packages,  (o)  BecauBe  the  power  in  inter- 
state commerce  shipments  to  make  C.  0.  D. 
•agreements,  that  is,  agreements  on  deliverj 
of  the  commodity  shipped  to  collect  and  re- 
mit the  price,  is  incidental  to  the  right  to 
make  such  shipments,  and  the  commodities 
when  so  shipped  do  not  come  under  the  au- 
thority of  the  state  to  which  the  com- 
modities are  shipped  under  such  agreements 
until  arrival  and  delivery,  and  therefore 
any  attempt  on  the  part  of  the  state  to 
directly  burden  or  prohibit  such  contracts, 
-or  prevent  the  fulfilment  of  the  same,  neces- 
sarily comes  within  the  general  rule  and  is 
repugnant  to  the  Constitution  of  the  United 
States. 

These  propositions  in  substance  have  been 
by  necessary  implication  or  by  direct  de- 
cision so  authoritatively  and  repeatedly  de- 
termined, as  shown  by  the  cases  cited  in 
the  margin,!  that  there  is  no  necessity  for 
going  further.  But  in  view  of  the  fact  that 
the  court  below  held  the  statute  to  be  not 
repugnant  to  the  commerce  clause,  not  be- 
cause it  overlooked  the  rulings  of  this  court 
referred  to,  but  because  it  considered  them 
distinguishable  or  inapposite  to  this  case 
for  reasons  deemed  by  it  to  be  conclusive, 
there  being  some  difference  of  opinion  on 
the  subject  in  the  court  below,  we  briefly 

2  refer  to  those  reasons. 

^  *  It  was  said  that  the  shipment  of  commod- 
ities contains  two  elements:  one,  the  obli- 
gation arising  from  the  duty  of  the  carrier 
to  receive  and  carry  without  express  con- 
tract; and  the  other,  such  obligation  aa 
arises  from  contracts  made  concerning  the 
shipment,  not  embraced  in  the  duty  which 
rested  by  law  upon  the  carrier  in  the  ab- 
sence of  contract,  the  latter  being  illustrat- 
ed by  G.  0.  D.  contracts.  These  two  classes 
of  obligations,  it  was  pointed  out,  arising 
from  different  sources,  were  controlled  by  a 
consideration  of  the  source  whence  they 
sprang;  the  one,  the  duty  independent  of 
contract,  being  commerce,  and  the  other,  the 
duty  depending  upon  express  contract,  in  a 
sense  independent  of  commerce,  being  gov- 
erned by  the  law  controlling  contracts;  that 
is  to  say,  the  one  being  controlled  by  the 
commerce  clause  and  the  other  by  the  law 
of  the  state.    And  from  these  generalizations 


it  was  concluded  that  however  complete  and 
efficacious  was  the  control  of  the  Constita- 
tion  of  the  United  States  over  the  obliga- 
tion resulting  from  shipments  In  the  proper 
sense,  it  was  clear  that  the  power  of  the 
state  was  complete  over  the  other  class  of 
obligations,  those  arising  from  distinct  con- 
tracts, and  hence  the  act  imposing  the  bur- 
den on  the  contract  to  collect  on  delivery 
did  not  reach  over  into  the  domain  of  ship- 
ment, was  independent  of  the  same,  and 
therefore  was  not  repugnant  to  the  com- 
merce clause.  But  we  think  it  is  a  suffi- 
cient answer  to  say  that  the  reasoning  re- 
ferred to  rests  upon  a  misconception  of  the 
elementary  notion  of  interstate  commerce 
as  inculcated  and  upheld  from  the  begin- 
ning, and  as  enforced  in  a  line  of  decisions 
of  this  court  beginning  with  the  very  birth 
of  the  Constitution,  and  which  in  its  funda^ 
mental  aspect  has  undergone  no  change  or 
suffered  no  deviation:  that  is,  that  the  in- 
terstate commerce  which  is  subject  to  the 
control  of  Congress  embraces  the  widesi 
freedom,  including,  as  a  matter  of  course, 
the  right  to  make  all  contracts  having  • 
proper  relation  to  the  subject.  Indeed,  itg 
must  be  at  once  apparent  that  if^the  rea-* 
soning  we  are  considering  were  to  be  enter- 
tained, the  plenary  power  of  Congress  to 
legislate  as  to  interstate  commerce  would 
be  at  an  end,  and  the  limitations  preventing 
state  legislation  directly  burdening  inter- 
state commerce  would  no  longer  obtain,  and 
the  freedom  of  interstate  commerce  which 
has  been  enjoyed  by  all  the  states  would 
disappear.  But  to  state  these  general  con- 
siderations is  indeed  superfluous,  since  in 
one  of  the  previous  cases  which  we  have 
cited  (American  Exp.  Co.  v.  Iowa,  196  U. 
S.  133,  143,  144,  49  L.  ed.  417,  422,  423,  20 
Sup.  Ct.  Rep.  182)  substantially  the  identi- 
cal contention  which  we  have  just  disposed 
of  was  relied  upon  and  its  unsoundness  was 
expressly  pointed  out  and  the  destructive 
consequences  which  would  arise  from  its 
adoption  stated. 

The  minor  contentions  to  which  we  previ- 
ously referred  are  these: 

1.  That  although  it  be  that  §  239  of  the 
Penal  Code  has  no  retroactive  operation,  it 
should  be  used  as  an  instrument  of  interpre- 
tation from  which  to  deduce  the  conclusion 


iLeisy  v.  Hardin,  135  U.  S.  100,  34  L. 
ed.  128,  3  Inters.  Com.  Kep.  36,  10  Sup. 
Ct.  Rep.  681;  Re  Rahrer,  140  U.  S.  645,  36 
li.  ed.  672,  11  Sup.  Ct.  Rep.  865;  Rhodes 
V.  Iowa,  170  U.  S.  412,  42  L.  ed.  1088,  18 
Sup.  Ct.  Rep.  664;  Vance  v.  W.  A.  Vander- 
cook  Co.  170  U.  S.  438,  42  L.  ed.  1100,  18 
Sup.  Ct.  Rep.  674;  Hevman  v.  Southern  R. 
Co.  203  U.  S.  270,  61*  L.  ed.  178,  27  Sup. 
<;^.  Rep.  104,  7  Ann.  Cas.  1130;  Adams 
Exp.  Co.  V.  Kentucky,  214  U.  S.  218,  63  L. 


ed.  972,  29  Sup.  Ct.  Rep.  633;  Louisville 
&  N.  R.  Co.  V.  F.  W.  Cook  Brewing  Co. 
223  U.  S.  70,  66  L.  ed.  366,  32  Sup.  Ct.  Rep. 
189;  Kirmeyer  v.  Kansas,  236  U.  S.  568, 
59  L.  ed.  721,  35  Sup.  Ct.  Rep.  419;  Rossi 
V.  Pennsylvania,  238  U.  S.  62,  59  L.  ed. 
1201,  36  Sup.  Ct.  Rep.  677;  American  Exp. 
Co.  V.  Iowa,  196  U.  S.  133,  49  L.  ed.  417, 
26  Sup.  Ct.  Rep.  182;  Adams  Exp.  Co.  v. 
Kentucky,  206  U.  S.  129,  61  L.  e<L  987,  27 
Sup.  Ct.  Rep.  606. 
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that  the  power  of  *  state  to  prohibit  ship- 
ments of  intoxicating  liquors  in  interstate 
oommerce  under  C.  0.  D.  contracts  existed 
at  the  time  here  in  question.  But  this  by 
indirection  simply  seeks  to  cause  the  act 
of  Congress  to  retroactirelj  apply  by  rea- 
soning which,  if  acceded  to,  would  require 
it  to  be  said  that  all  the  previous  decisions 
of  this  court  dealing  with  the  subject  be- 
fore the  Penal  Code  was  enacted  were 
wrong,  and  that,  in  addition,  the  enact- 
ment of  8  239  was  wholly  unnecessary. 

2.  That  even  although  there  was  a  wrong- 
ful refusal  of  the  Express  Company  to  carry 
out  the  shipments,  its  doing  so  was  a  mere 
violation  of  contract,  giving  a  right  to  sue 
in  damages,  but  not  for  conversion.  We  see 
nothing  in  the  record  to  indicate  that  this 
contention  was  urged  in  the  trial  court  or 
in  the  court  below.  But,  passing  this  con- 
sideration, in  view  of  our  previous  action 

2  rejecting  a  motion  to  dismiss,  the  question 
•  is  foreclosed.  But  again,*even  if  this  be  put 
out  of  view,  the  proposition  is  without  merit 
under  the  controlling  state  law.  Rice  t. 
Indianapolis  &  St.  L.  R.  Co.  3  Mo.  App. 
27;  LoefiSer  v.  Keokuk  Northern  Line  Pack- 
et Co.  7  Mo.  App.  185;  Danciger  Bros.  v. 
American  Exp.  Co.  172  Mo.  App.  391,  158 
a  W.  466. 

3.  That  this  case  is  taken  out  of  the 
settled  rule  to  which  we  have  referred,  and 
is  controlled  by  the  ruling  in  Delamater  v. 
South  DakoU,  205  U.  S.  93,  61  L.  ed.  724, 
27  Sup.  Ct.  Rep.  447,  10  Ann.  Cas.  733. 
But  the  proposition  presupposes  that  the 
decision  in  that  case  overruled  the  many  de- 
cisions sustaining  the  rule  without  the 
slightest  indication  of  a  purpose  to  do  so. 
It  proceeds  upon  an  obvious  misconception 
of  the  Delamater  case,  which,  instead  of  dis- 
regarding the  construction  put  upon  the 
Wilson  act  and  the  many  cases  dealing  with 
the  subject,  was,  on  the  contrary,  but  an 
application  in  a  new  form  of  the  additional 
power  which  that  act  gave.  In  other  words, 
the  case  but  held  that,  inasmuch  as  Con- 
gress, by  virtue  of  its  regulating  authority, 
had  caused  shipments  of  intoxicating  li- 
quors in  interstate  commerce  to  become  sub- 
ject to  state  authority  after  arrival  and  be- 
fore sale  in  the  original  packages,  the  exer- 
tion by  the  state  of  its  authority  to  prevent 
the  carrying  on  in  the  state  of  the  business 
of  soliciting  purchases  of  liquor  to  be 
shipped  from  other  states  was  lawful  as  a 
mere  exertion  of  police  power,  not  consti- 
tuting a  direct  burden  upon  interstate  com- 
merce, since  such  a  regulation  was  within 
the  scope  of  the  remedial  authority  con- 
ferred by  Congress  by  virtue  of  the  Wilson 
act. 

And  the  contention  just  stated  leads  to  a 
reference  to  suggestions  which  we  deem  to 


be  wholly  irrelerani  to  the  Isaac  for  4»* 
cision,  made  both  in  the  opinion  of  the  court 
below  and  in  the  argument  at  bar  eoncertt- 
ing  possible  abuses  committed  as  the  r^ 
suit  of  C.  0.  D.  shipments  of  intoxicating 
liquors  into  states  where  the  use  of  such 
liquor  is  prohibited,  such  as  the  unreason- 
able detention  of  such  liquors  before  de-io 
livery,  the  ultimate  delivery  to  a  •person? 
who  had  not  ordered  the  same,  the  transfer 
to  others  by  the  ostensible  person  to  whom 
the  shipment  was  seemingly  made,  etc.,  etc 
We  say  irrelevant  suggestions  because  we 
are  considering  here  not  whether  a  state 
statute  enacting  reasonable  regulations  to 
prevent  abuses  under  C.  O.  D.  shipments 
would  be  ft  direct  burden  upon  interstate 
commerce,  but  are  only  called  upon  to  de- 
termine whether  a  statute  is  repugnant  to 
the  commerce  clause  which  expressly  aa- 
serts  the  power  of  the  state  to  forbid  all 
C.  0.  D.  interstate  commerce  shipments  of 
intoxicating  liquors  without  reference  to 
abuse  of  any  kind  or  nature  in  the  manner 
in  which  said  contracts  are  carried  out. 

It  follows  from  what  we  have  said  thai 
the  court  below  erred,  and  that  its  Judg- 
ment must  be  reversed  and  the  case  re- 
manded for  further  proceedings  not  Inoott- 
sistent  with  this  opiniom 

And  it  is  so  ordered. 


(241  u.  a  m) 

KANSAS    CITY    SOUTHERN    RAILWAY 
COMPANY,  PUT.  in  Err., 

V. 

MRS.  NORA  M.  JONES,  Administratrix  of 
the  Succession  of  T.  A.  Jones,  Deceased. 

Tbial  <®=>46(1)— Reception  or  Evidsncb 

—Purpose  of  Admission. 

Reversible  error  is  committed  by  the 
highest  court  of  a  state  in  ruling  that  evi- 
dence of  contributory  negligence  in  an  ao- 
tion  under  the  Federal  employers'  liability 
act  of  April  22,  1908  (35  Stat,  at  L.  65, 
chap.  149),  as  amended  by  the  act  of  April 
5,  1910  (36  Stat,  at  L.  291,  chap.  143,  Comp. 
Stat.  1913,  §  8662),  which  it  found  that  the 
trial  court  had  rejected  for  a  wrong  rea- 
son, viz,,  because  contributorv  negligence 
was  not  pleaded,  was  nevertheless  properly 
excluded  because  it  was  not  offered  for  the 
specific  purpose  of  mitigating  the  damages, 
where  tnere  was  no  settled  local  rule  re- 
quiring counsel,  without  inquiry  by  the 
court,  to  annoiuce  in  advance  the  purpose 
for  which  evidence  is  tendered.  i 

[Ed.  Note.— For  other  cases,   see  Trial,  Cent 
Dig.  IS  116,  116 ;    Dec.  Dig.  «=s>46(l).] 

[No.  492.1 

Argued  April  3  and  4,  1916.    Decided  Maj 
1,  1916. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Caddo  Parish,  in  that  state,  in 
favor  of  plaintiff  in  an  action  under  the 
Federal  employers'  liability  act.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  137  La.  178,  68  So. 
401. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  W.  Moore,  F.  H.  Moore,  and 
J.  D.  Wilkinson  for  plaintiff  in  error. 

Messrs.  Ijeoii  R.  Smith,  Otis  W.  Bul- 
lock, and  Newton  C.  Blanchard  for  defend- 
ant in  error. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 
01     Claiming  under  the   Federal  employers' 
« liability  act  (chap.  140,  36  Stat,  at  L.  65, 
•  chap.  143,^36  Stat,  at  L.  201,  Comp.  Stat. 
1013,  8  8662),  defendant  in  error  brought 
this  suit  in  a  state  court  against  the  rail- 
road company  to  recover  damages  resulting 
from  her  husband's  death  by  accident  while 
employed  as  engineer  on  a  passenger  train. 
A    loaded   car,    having    escaped    from   the 
switching  crew,   ran   down   a   long  grade, 
struck  his  engine  with  great  violence  as  it 
was  rounding  a  curve  near  the  Shreveport 
yard,  and  killed  him. 

The  company  denied  negligence  on  Its 
part,  but  interposed  no  plea  setting  up  the 
defense  of  contributory  negligence.  A  jury 
found  for  the  administratrix,  and  judgment 
thereon  was  affirmed  by  the  supreme  court 
of  the  state. 

During  cross-examination  of  the  fireman, 
counsel  attempted  to  show  that  the  engineer 
was  negligent  in  not  having  his  train  under 
proper  control.  The  court  sustained  an  ob- 
jection "to  any  evidence  as  to  contributory 
negligence  as  same  is  not  pleaded."  Proper 
exception  was  taken  and  duly  noted.  There- 
upon, the  record  recites,  "counsel  for  plain- 
tiff asks  that  this  objection  and  ruling  and 
bill  of  exceptions  be  made  general  to  apply 
to  all  such  evidence  and  it  is  so  ordered." 
Upon  rehearing  the  supreme  court  held  evi- 
dence of  contributory  negligence,  though  not 
pleaded,  and  inadmissible  to  defeat  a  re- 
covery, should  have  been  received  in  miti- 
gation of  damages  if  offered  for  that  spe- 
cific purpose.  But  it  said  the  evidence  in 
question  was  properly  excluded  because  ten- 
dered without  restriction. 

We  have  been  cited  to  no  authority  show- 
ing a  settled  local  rule  requiring  counsel, 
without  inquiry  by  the  court,  to  announce 
in  advance  the  purpose  for  which  evidence 
is  tendered.  Earlier  cases  in  Louisiana  lend 
support  to  the  contrary  and  commonly  ap- 
proved practice.  Thompson  v,  Chauveau,  6 
Mart.  N.  S.  458,  461;  Hitchcock  r.  North, 


5  Rob.   (La.)   328,  329,  39  Am.  Dec  640; 

Fortunich  v.  New  Orleans,  14  La.  Ann.  115; 
Caspar  v.  Prosdame,  46  La.   Ann.  36,  14 
So.  317.    See  McAfee  v.  Crofford,  13  How. 
447,  456,  14  L.  ed.  217,  221;  Buckstaff  t. 
Russell  &  Co.  151  U.  S.  626,  636,  38  L.  ed.^ 
202,  206,  14  Sup.  Ct.  Rep.  448;  Famsworth« 
V.  Nevada  Co.  42  C.  C.  A.  509,  102*Fed.« 
578,  580;  Hubbard  v.  Allyn,  200  Mass.  16d» 
171,  86  N.  £.  356;  MigheU  v.  Stone,  175  UL 
261,  262,  51  N.  E.  006. 

It  is  declared  by  the  act  of  Congreas 
upon  which  the  suit  is  based: — 

"Sec.  3.  That  in  all  actions  hereafter 
brought  against  any  such  oonunon  carrier 
by  railroad  under  or  by  virtue  of  any  of 
the  provisions  of  this  act  to  recover  dam- 
ages  for  personal  injuries  to  an  employee, 
or  where  such  injuries  have  resulted  in  his 
death,  the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall 
not  bar  a  recovery,  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to 
the  amount  of  negligence  attributable  to 
such  employee.    .    .    ." 

Manifestly,  under  this  provision,  a  de- 
fendant carrier  has  the  Federal  ri^t  to  a 
fair  opportunity  to  show  in  diminution  of 
damages  any  n^igence  attributable  to  the 
employee. 

The  state  supreme  court  upheld  the  rail- 
way company's  claim  of  right  to  show  con- 
tributory negligence  under  its  general 
denial;  but  the  trial  court  emphatically 
denied  this  and  positively  excluded  all  evi- 
dence to  that  end.  As,  under  the  Federal 
statute,  contributory  negligence  is  no  bar  to 
recovery,  the  plain  purpose  in  offering  the 
excluded  evidence  was  to  mitigate  damages. 
In  such  circumstances  it  was  unnecessary 
to  go  through  the  idle  form  of  articulating 
the  obvious.  If  timely  objection  upon  the 
ground  ultimately  suggested  by  the  supreme 
court  had  been  sustained,  it  could  have  been 
easily  obviated;  but  counsel  had  no  reason 
to  anticipate  such  a  ruling,  and  certainly, 
we  think,  were  not  required  to  do  so  at 
their  peril. 

Plaintiff  in  error  has  been  improperly  de- 
prived of  a  Federal  right.  The  judgment 
below  is  accordingly  reversed  and  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent with  thu  opinion. 

Reversed. 


(Ml  U.  S.  166) 

LATTA  &  TERRY  CONSTRUCTION  COM- 
PANY,  Appt., 

V. 

BRITISH    STEAMSHIP    'TIAITHMOOR," 
William  Evans,  Master  and  Claimant. 

A  DM  IBALTY    ^=»19— JUBISDICTIOIf  —  COIXI  - 

SIGN  WITH  Unfinished  Pieb  fob  Bea- 
con. 

The    admiralty    jurisdiction    embraces 
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a  libel  in  rem  to  recover  for  the  damages 
negligently  inflicted  by  a  colliding  Teasel 
upon  an  unfinished  foundation  pier  (and  a 
temporary  platform  used  in  connection  with 
the  work  of  construction)  consisting  of  con- 
crete piles  built  by  a  government  contractor 
on  the  edge  of  a  navigable  channel  in  water 
some  27  ^t  deep,  and  intended  to  support 
a  beacon  to  be  installed  by  the  United 
.  States. 

(Ed.  Note.— For  other  cases,  see  Admlraltgr* 
Oent  Dig.  II  233,  234;    Dec.  Dig.  es»U.] 

[No.  24.1 

Argued  January  26,  1916.    Decided  May  1, 
1016. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Pennsylvania  to  review  a  decree  which 
dismissed,  for  want  of  jurisdiction,  a  libel 
in  rem  in  so  far  as  it  sought  to  recover 
for  the  damages  negligently  inflicted  by  a 
colliding  vessel  upon  an  unflnished  pier  in- 
tended to  support  a  government  beacon. 
Reversed  and  remanded  for  further  pro- 
ceedings. 

See  same  case  below,  186  Fed.  849. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  Alan  Dawson,  Edward  J. 
Mingey,  and  J.  Hodman  Paul  for  appellant. 

Mr.  Henry  R.  Edmunds  for  appellee. 

*  *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  appellant  flled  a  libel  in  rem  in  the 
admiralty  against  the  steamship  "Raith- 
moor"  to  recover  damages  for  tort.  The 
steamship,  coming  up  the  Delaware  river  on 
the  evening  of  July  18,  1909,  collided  with 
a  scow  and  pile  driver  belonging  to  the  ap- 
pellant, and  also  with  a  structure  which  the 
appellant  was  erecting  for  the  United  States 
to  serve  as  a  beacon,  and  with  a  temporary 
platform  used  in  connection  with  the  work 
of  construction.  For  the  injury  to  the  scow 
and  pile  driver  a  decree  was  entered  in 
S  favor  of  the  libellant.  But  the  district 
f  court^held  that  there  was  no  jurisdiction  in 
the  admiralty  of  the  claim  for  the  damage 
to  the  structure  and  platform,  and  the  libel- 
lant appeals.    The  Raithmoor,  186  Fed.  849. 

The  district  court  thus  states  the  char- 
acter and  location  of  the  structure: 

"The  company"  (the  appellant)  "was 
executing  an  independent  contract  with  the 
United  States,  which  bound  them  to  furnish 
the  necessary  materials,  labor,  plant,  etc., 
and  to  erect  In  place  a  foundation  pier  to 
receive  a  gas  beacon.  The  work  was  under 
the  continual  supervision  of  a  government 
official,  but  had  neither  been  finished  nor 
accepted.  The  structure  was  to  consist  of 
three  cylindrical  piles  of  reinforced  con- 
crete to  be  sunk  about  19}  feet  into  the  bot- 


tom of  the  river,  and  to  project  12  feet 
above  mean  high  water,  these  to  be  covered 
with  a  sheet  steel  cap.  The  piles  were  to 
be  encased  in  steel  and  to  be  protected  also 
by  depositing  rip-rap  aroimd  them  to  a 
specified  height.  When  completed,  the  pier 
was  to  be  used  solely  as  a  beaoon  on  the 
edge  of  a  navigable  channel  that  has  not 
yet  been  made  ready,  and  the  government 
was  to  install  upon  the  cap  a  lamp  and 
other  appliances.  The  site  is  f  of  a  mile 
from  the  eastern  or  New  Jersey  shore,  and 
about  2  miles  from  the  western  or  Dela* 
ware  shore,  of  the  river,  and  is  surrounded 
by  navigable  water,  about  27  feet  deep  at 
low  tide.  The  work  was  b^;un  in  June, 
and  at  the  time  of  the  collision  was  ap- 
proaching completion.  The  piles  were  in 
place,  and  not  much  remained  to  be  done  ex- 
cept to  put  the  metal  cap  into  place  and 
deposit  the  rip-rap.  The  necessities  of  the 
work  required  a  temporary  platform  to  be 
built  close  to  the  concrete  piles.  This  was 
of  wood,  about  16  feet  square,  and  rested 
upon  wooden  piling  driven  into  the  bottom 
of  the  river."    Id.  p.  850.  ^ 

The  decisions  of  this  court  with  respect  h 
to  the*jurisdiction  of  the  admiralty  in  cases* 
of  tort  make  the  question  to  be  determined 
a  very  narrow  one.  In  The  Plymouth 
(Hough  V.  Western  Transp.  Co.)  3  Wall.  20, 
36,  18  L.  ed.  125,  128,  it  was  broadly  de- 
clared that  "the  whole,  or  at  least  the  sub- 
stantial, cause  of  action,  arising  out  of  the 
wrong,  must  be  complete  within  the  local- 
ity upon  which  the  jurisdiction  depends^- 
on  the  high  seas  or  the  navigable  v*aters." 
Accordingly  it  was  held  that  a  libel  for 
damage  to  a  wharf  and  storehouses,  caused 
by  a  fire  started  on  a  vessel  through  negli- 
gence, was  beyond  the  limit  of  admiralty 
cognizance,  as  the  damage  was  wholly  done, 
and  the  wrong  was  thus  consummated,  upon 
the  land.  Upon  this  ground,  the  jurisdiction 
of  the  district  court  to  entertain  a  petition 
for  the  limitation  of  the  liability  of  the 
shipowner  in  such  a  case  was  denied  in  Ex 
parte  Phenix  Ins.  Co.  118  U.  S.  610,  30  L. 
ed.  274,  7  Sup.  Ct.  Rep.  26.  The  principle 
was  restated  in  Johnson  v.  Chicago  &  P. 
Elevator  Co.  119  U.  S.  388,  397,  30  L.  ed. 
447,  7  Sup.  Ct.  Rep.  264.  And  see  Enapp 
S.  &  Co.  Co.  V.  McCaffrey,  177  U.  S.  638, 
643,  44  L.  ed.  921,  924,  20  Sup.  Ct.  Rep.  824; 
Homer  Ramsdell  Transp.  Co.  v.  La  Com- 
pagnie  G4n4rale  Transatlantique,  162  U.  8. 
406,  411,  46  L.  ed.  1165,  1169,  21  Sup.  Ct. 
Rep.  831.  But  in  The  Blackheath  (United 
States  V.  Evans)  196  U.  S.  361,  49  L.  ed. 
236,  26  Sup.  Ct.  Rep.  46,  a  distinction  was 
drawn,  and  the  jurisdiction  of  the  admiral- 
ty was  upheld  in  the  case  of  an  injury 
caused  by  a  vessel  in  negligently  running 
into  a  beacon  which  stood  15  or  20  feet 
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from  the  channel  of  Mobile  rirer,  or  bay,  in 
water  1^  or  15  feet  deep,  and  was  built  on 
piles  driven  firmly  into  the  bottom.  The 
court  pointed  out  the  essential  basis  of  the 
decision,  in  saying:  "It  is  enough  to  say 
that  we  now  are  dealing  with  an  injury  to 
a  government  aid  to  navigation  from  an- 
cient times  subject  to  the  admiralty, — a 
beacon  emerging  from  the  water,  injured  by 
the  motion  of  the  vessel,  by  a  continuous 
act  b^inning  and  consummated  upon  navi- 
gable water,  and  giving  character  to  the 
effects  upon  a  point  which  is  only  technical- 
ly land,  through  a  connection  at  the  bottom 
^  of  the  sea."  (Id.  p.  367.)  It  was  suggested 
^  in  the  concurring  opinion  of  Mr.  Justice 
•  Brown  (Id.  p.  368)  that  the  decision^prac- 
tically  overruled  the  earlier  cases,  and  that 
it  recognized  the  principle  of  the  English 
statute  extending  the  jurisdiction  of  the  ad- 
miralty court  to  "any  claim  for  damages 
by  any  ship."  This  consequence,  however, 
was  expressly  denied  in  Cleveland  Terminal 
&  Valley  R.  Co.  v.  Cleveland  S.  S.  Co.  208 
U.  S.  316,  320,  52  L.  ed.  608,  512,  28  Sup. 
Ct.  Rep.  414,  13  Ann.  Cas.  1215.  In  that 
case  it  was  decided  that  the  admiralty  did 
not  have  jurisdiction  of  a  claim  for  dam- 
ages caused  by  a  vessel  adrift,  through  its 
alleged  fault,  to  the  center  pier  of  a  bridge 
spanning  a  navigable  river  and  to  a  shore 
abutment  and  dock.  Referring  to  The 
Blackheath,  and  drawing  the  distinction  we 
have  noted,  the  court  said:  "The  damage" 
(that  is,  in  The  Blackheath)  "was  to  prop- 
erty located  in  navigable  waters,  solely  an 
aid  to  navigation  and  maritime  in  nature, 
and  having  no  other  purpose  or  function. 
.  .  .  But  the  bridges,  shore  docks,  protec- 
tion piling,  piers,  etc."  {of  the  Cleveland 
Terminal  Company)  "pertained  to  the  land. 
They  were  structures  connected  with  the 
shore  and  immediately  concerned  commerce 
upon  land.  None  of  these  structures  were 
aids  to  navigation  in  the  maritime  sense, 
but  extensions  of  the  shore,  and  aids  to 
commerce  on  land  as  such."  The  decision 
in  The  Troy,  208  U.  S.  321,  62  L.  ed.  512, 
28  Sup.  Ct.  Rep.  416,  was  to  the  same  effect. 
The  steamer  Troy  had  collided  with  the  cen- 
ter pier  of  a  swinging  span  over  the  St. 
Louis  river,  a  navigable  stream,  and  the 
jurisdiction  of  the  admiralty  of  a  libel  for 
the  injury  was  denied.  See  also  Phoenix 
Constr.  Co.  v.  The  Poughkeepsie,  212  U.  8. 
658,  63  L.  ed.  651,  29  Sup.  Ct.  Rep.  687; 
Martin  v.  West,  222  U.  S.  191,  197,  56  L. 
ed.  159,  162,  36  L.R.A.(N.S.)  592,  32  Sup. 
Ct.  Rep.  42. 

If,  then,  in  the  present  instance,  the 
metal  cap  of  the  beacon  had  been  in  place, 
the  rip-rap  deposited,  and  the  beacon  put 
into  actual  service,  the  case  would  fall 
exactly  within  the  ruling  of  The  Blackheath, 


and  the  admiralty  would  have  jurisdiction 
although  the  structure  was  attached  to  the 
bottom.  There  would  be  no  difference  in 
the  two  cases  which  would  afford  the  slight- 
est ground  for  argument.  If,  on  the  other ^ 
hand,  simply  because  of  the^incompletenessr 
of  the  beacon,  it  is  to  be  exclusively  identi- 
fied with  the  land,  and  its  intended  purpose 
is  to  be  disregarded,  the  admiralty  would 
have  no  jurisdiction.  We  think  that  a  dis- 
tinction based  solely  on  the  fact  that  the 
beacon  was  not  fully  completed  would  be  a 
needless  refinement, — ^a  nicety  in  analysis 
not  required  by  reason  or  precedent.  We 
regard  the  location  and  purpose  of  the  struc- 
ture as  controlling  from  the  time  the  struc- 
ture was  begun.  It  was  not  being  built  on 
shore  and  awaiting  the  assumption  of  a 
maritime  relation.  It  was  in  course  of  con- 
struction in  navigable  waters,  that  is,  at  a 
place  where  the  jurisdiction  of  admiralty  in 
cases  of  tort  normally  attached, — at  least 
in  all  cases  where  the  wrong  was  of  a  mari- 
time character.  See  The  Plymouth,  supra; 
Atlantic  Transport  Co.  v.  Imbrovek,  234 
U.  S.  62,  58-61,  68  L.  ed.  1208,  1211,  1212, 
51  L.R.A.(N.S.)  1157,  34  Sup.  Ct.  Rep. 
733,  and  cases  there  cited.  The  relation  of 
the  structure  to  the  land  was  of  the  most 
technical  sort,  merely  through  the  attach- 
ment to  the  bottom;  it  had  no  connection, 
either  actual  or  anticipated,  with  commerce 
on  land.  It  was  simply  to  serve  as  an  aid 
to  navigation,  and  while  it  had  not  yet  been 
finished  and  accepted,  it  was  being  erected 
under  the  constant  supervision  of  a  govern- 
ment inspector  acting  under  the  authority 
of  the  United  States  in  the  improvement 
and  protection  of  navigation.  It  is  urged 
that  the  government  might  abandon  it* 
plan;  but  there  has  been  no  abandonment. 
The  question  is  not  as  to  an  abandoned 
mass,  but  as  to  a  beacon  in  course  of  erec- 
tion. Even  a  completed  beacon  might  be 
abandoned,  and  whatever  question  might 
arise  in  such  a  case  is  not  presented  here. 
Again,  an  analogy  is  suggested  to  the  ease 
of  a  vessel  which  is  being  constructed  on 
shore,  but  the  argument  falls  short,  as  it  is 
to  be  remembered  that  as  soon  as  a  vessel 
is  launched,  although  still  incomplete,  it  is 
subject  to  the  admiralty  jurisdiction.  Tuck- 
er V.  Alexandroff,  183  U.  S.  424,  438,  46 
L.  ed.  264,  270,  22  Sup.  Ct.  Rep.  195.  This 
is  not  the  case  of  a  structure  which  at  any 
time  was  identified  with  the  shore,  but,  fromK 
the  beginning  •of  construction,  locality  and* 
design  gave  it  a  distinctively  maritime  rela- 
tion. When  completed  and  in  use,  its  in- 
jury by  a  colliding  ship  would  interfere,  or 
tend  to  interfere,  with  its  service  to  naviga- 
tion; and,  while  still  incomplete,  such  an 
injury  would  tend  to  postpone  that  service. 
We  know  of  no  substantial  reason  why  the 
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Jurisdiction  of  the  admiraltj  should  be  sus- 
tained in  the  one  case  and  denied  in  the 
ether. 

With  respect  to  the  temporary  platform, 
it  is  to  be  observed  that  this  was  a  mere 
incident  to  the  structure,  and  as  such  the 
jurisdiction  would  extend  to  the  claim  for 
the  damage  to  it. 

The  decree,  so  far  as  it  dismissed  the 
libel  for  want  of  jurisdiction,  is  reversed, 
and  the  cause  is  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

It  18  so  ordered. 


(241  U.  8.  177) 

CHICAGO,  BURLINGTON,  &  QUINCY 
RAILROAD  COMPANY,  Plflf.  in  Err., 

V. 

MARGARET  HARRINGTON. 

CoMMEBCE  ^=»27— Employers'  Liability— 
When  Servant  is  Engaged  in  Inter- 
state Commerce. 

A  member  of  a  railway  yard  switching 
crew  engaged  in  switching  loaded  coal  cars 
belonging  to  the  railway  company  from  a 
storage  track  to  a  coal  shed  or  chutes  was 
not  then  employed  in  interstate  commerce 
within    the   meaning   of    the    Federal    em- 

gloyers'  liability  act  of  April  22,  1908  (35 
tat.  at  L.  65,  chap.  149,  Comp.  Stat.  1913, 
§  8657),  although  the  coal  thus  placed  was 
to  be  used  by  locomotives  in  interstate 
hauls. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  I  25 ;    Dec.  Dig.  <g=>27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Interstate  Commerce.] 

[No.  853.] 

Submitted  April  17,  1916.    Decided  May  1, 
1916. 

IN  ERROR  to  the  Kansas  City  Court  of 
Appeals  of  the  State  of  Missouri  to  re- 
view a  judgment  which  aflirmed  a  judgment 
of  the  Circuit  Court  of  Jackson  County,  in 
that  state,  in  favor  of  plaintiff  in  an  action 
again/st  a  railway  company  for  the  wrong- 
ful death  of  an  employee.     Affirmed. 

See  same  case  below,  —  Mo.  App.  — ,  180 
8.  W.  443. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  M.  Spencer,  William  War- 
ner, Oliver  H.  Dean,  H.  M .  Langworthy, 
and  William  D.  McLeod  for  plaintiff  in  er- 
ror. 

Mr.  J.  G.  li.  Harvey  for  defendant  in 


*Mr.  Justice  Hughes  delivered  the  opinion 
•f  the  court: 

Margaret  Harrington  brought  this  action 
to  recover  damages  for  the  death  of  her 
husband, Patrick  Harrington,  a  switchman 
employed  by  the  plaintiff  in  error.  She  ob- 
tained judgment  under  the  state  law,  the 


plaintiff  in  error  contending  immicoetBfiil^ 
that  the  decedent  was  engaged  in  inter- 
state  commerce  and  that  the  case  was  gor- 
emed  by  the  Federal  employers'  liability 
act.  180  S.  W.  443.  The  state  court  aaid, 
in  its  stat&ent  of  facts: 

"Defendant  owns  and  operates  a  system 
of  railroads  covering  this  and  a  number  of 
other  western  states  and  is  a  common  car- 
rier of  both  interstate  and  intrastate  traffic 
Its  terminal  yards  at  Kansas  City  are  in 
Missouri  and  are  an  important  center  for 
the  handling  of  both  kinds  of  business  orig- 
inating upon  and  confined  to  defendant's 
lines,  as  well  as  for  the  interchange  of 
business  with  other  interstate  railroads.  S 
Locomotives  and  cars^used  in  both  kinds  of* 
traffic  are  received,  sent  out,  cared  for,  and 
repaired  in  the  yards.  The  switching  crew 
of  which  Harrington  was  a  member  did  not 
work  outside  of  this  state,  and  was  en- 
gaged, at  the  time  of  his  death,  in  switch- 
ing coal  belonging  to  defendant,  and  which 
had  been  standing  on  a  storage  track  for 
some  time,  to  the  coal  shed,  where  it  was 
to  be  placed  in  bins  or  chutes  and  supplied, 
as  needed,  to  locomotives  of  all  classes, 
some  of  which  were  engaged  or  about  to  be 
engaged  in  interstate  and  others  in  intrastate 
traffic.  It  may  be  conceded,  as  argued  by 
defendant,  that  none  of  its  locomotives 
or  cars  was  set  apart  for  service  only  in 
intrastate  commerce.  Defendant  operated 
local  trains  from  Kansas  City  to  terminal 
points  in  this  state  which  carried  only 
intrastate  commerce,  but  the  locomotives 
and  cars  of  such  trains  were  subject  to  be 
diverted  to  other  trains  engaged  in  inter- 
state commerce." 

The  plaintiff  in  error  takes  exception  te 
the  statement  in  part,  asserting  that  there 
was  no  evidence  that  any  of  the  locomotives, 
which  were  supplied  with  fuel  from  the 
coal  chutes,  were  engaged  exclusively  in 
intrastate  commerce,  or  that  any  of  the 
defendant's  trains  within  the  state  were 
engaged  exclusively  in  that  commerce.  For 
the  present  ptirpose,  we  may  assume  the 
fact  to  be  as  stated  by  the  plaintiff  in  error, 
and  we  may  also  assume,  as  it  insists,  that 
there  was  no  evidence  that  the  coal  had 
been  brought  from  mines  within  the  state 
of  Missouri  or  from  mines  owned  by  the 
plaintiff  in  error.  With  the  movement  of 
the  coal  to  the  storage  tracks,  however, 
we  are  not  concerned;  that  movement  had 
long  since  ended,  as  it  is  admitted  that  the 
coal  was  owned  by  the  company,  and  "had 
been  in  storage  in  its  storage  tracks  for  a 
week  or  more  prior  to  the  time  it  was  being 
switched  into  the  coal  chutes  on  the  morn- 
ing of  the  accident."  So,  also,  as  the  ques- 
tion is  with  respect  to  the  employment  of 
the    decedent   at   the   time   of   the   injury 
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•  (Illiiioifl*C.  R.  Co.  V.  Behrens,  233  U.  S.  473, 
478,  58  L.  ed.  1051,  1055,  34  Sup.  Ct.  Rep. 
646,  Ann.  Cas.  1914C,  163),  it  is  not  im- 
portant whether  he  had  previously  been  en- 
gaged in  interstate  commerce,  or  that  it 
was  contemplated  that  he  would  be  so  en- 
gaged after  his  immediate  duty  had  been 
performed.  That  duty  was  solely  in  con- 
nection with  the  removal  of  the  coal  from 
the  storage  tracks  to  the  coal  shed,  or 
chutes,  and  the  only  ground  for  invoking 
the  Federal  act  is  that  the  coal  thus  placed 
was  to  bo  used  by  locomotives  in  interstate 
hauls. 

As  we  have  pointed  out,  the  Federal  act 
speaks  of  interstate  commerce  in  a  prac- 
tical sense  suited  to  the  occasion,  and  "the 
true  test  of  employment  in  such  commerce 
in  the  sense  intended  is.  Was  the  employee 
at  the  time  of  the  injury  engaged  in  inter- 
state transportation,  or  in  work  so  closely 
related  to  it  as  to  be  practically  a  part  of 
it?"  Shanks  v.  Delaware,  L.  &  W.  R.  Co. 
239  U.  S.  556, 558. 60  L.  ed.  436, 36  Sup.  Ct. 
Rep.  188,  and  cases  there  cited.  Manifestly, 
there  was  no  such  close  or  direct  relation 
to  interstate  transportation  in  the  taking 
of  the  coal  to  the  coal  chutes.  Tliis  was 
nothing  more  than  the  putting  of  the  coal 
supply  in  a  convenient  place  from  which 
it  could  be  taken  as  required  for  use.  It 
has  been  held  that  an  employee  of  the  car- 
rier, while  he  is  mining  coal  in  the  carrier's 
colliery,  intended  to  be  used  by  its  inter- 
state locomotives,  is  not  engaged  in  inter- 
state commerce  within  the  meaning  of  the 
Federal  act  (Delaware,  L.  &  W.  R.  Co.  v. 
Ynrkonis,  238  U.  S.  439,  59  L.  ed.  1397,  85 
Sup.  Gt.  Rep.  902),  and  there  is  no  distinc- 
tion in  principle  between  the  two  cases.  In 
Great  Northern  R.  Co.  v.  Knapp,  240  U.  S. 
464,  60  li.  ed.  745,  36  Sup.  Ct.  Rep.  'Sm,  the 
question  whether  the  employee  was  engaged 
in  interstate  commerce  was  not  presented,  as 
the  application  of  the  Federal  statute  was 
conceded  in  the  state  court. 
Judgment  affirmed. 


(241  U.  S.  164) 

ESTEBAN  DE  LA  RAMA,  Plff.  in  Err.  and 
Appt., 

V. 

AGUEDA  BENEDICTO  DE  LA  RAMA. 

GouBTs  ^=»387(4)— Appeal  from  Philip- 
pine Supreme  Ooubt— Local  Pbacticb— 
Objections  Raised  too  Late. 

1.  The  Federal  Supreme  Court  will  not 
reverse  a  decree  of  the  supreme  court  of  the 
Philippine  Islands  on  objections  that  a  divi- 
sion of  the  conjugal  property  could  not  be 
asked  in  a  divorce  suit  in  the  Philippine 
courts,  but  must  proceed  on  the  footing  of 
a  decree  already  made,  and  that  tiie  judge 


of  first  instance  who  decided  the  cause  was 
illegally  designatedj  where  such  objections 
were  not  presented  to  tiie  court  below,  nor 
assigned  as  error  on  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Oourta.  Cent. 
Dig.  I  1037:  Dec.  Dig.  ^=^387 (4) ;  Appeal  and 
Brror.  Cent.  Dig.  {{  808.  ^97.] 

Constitutional  Law  ^=>314— Due  Pbo- 
CE8S  OP  Law— Procedure. 

2.  Due  process  of  law  does  not  forbid 
the  hearing  of  a  cause  upon  a  transcript 
of  evidence  formerly  heard  in  court,— es- 
pecially where  the  course  pursued  has  the 
assent  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  9  934 ;    Dec.  Dig.  ^=s>314.] 
Divorce  <g=>285— Appeal  from  Supreme 
Court  of  Philippine  Islands— Follow- 
ing Decision  Below. 

3.  Taking  the  date  of  a  divorce  decree 
as  the  date  for  liquidating  the  wife's  claim 
for  a  division  of  the  conjugal  property  can- 
not be  held  erroneous  on  appeal  to  the 
Federal  Supreme  Court  from  a  decree  of 
the  supreme  court  of  the  Philippine  Islands, 
on  the  grounds  that  there  was  no  formal 
decree  of  separation  of  the  property,  and 
no  such  inventory  as  was  required  by  law, 
where  there  is  nothing  in  the  record  suffi- 
cient to  control  the  opinion  of  the  latter 
court  that  the  method  adopted  by  the  judge 
of  first  instance  "in  liquidating  the  assets 
of  the  conjugal  partnership  was  substan- 
tially in  accord  with  the  method  prescribed 
in  the  Code."  ^.  ^    ^ 

fjj^   Note.— For  oCher  cases,  see  Divorce,  Cent, 
g.  5  768 ;    Dec.  Dig.  ^=5>285.] 

Interest   <S=>22(1)— On   Judgment— Prom 
What  Time— Judicial  Discretion. 

4.  The  allowance  of  interest  on  a  de- 
cree for  the  division  of  the  conjugal  prop- 
erty from  the  date  of  a  divorce  decree  m 
the  wife's  favor  is  within  the  discretion  of 
the  court,  notwithstanding  the  success  of 
the  husband  in  reducing  the  amount  on  ap- 
peal, where  that  was  the  date  at  which, 
but  for  the  delays  of  the  law,  the  wife 
would  have  received  her  dues,  the  husband 
having  had  the  use  of  the  money  in  the 
meantime,  ^    ^ 

[Ed.  Note.— For  other  cases,  see  Interest,  Cent. 
Dig.  SS  43.  48.  51 ;    Dec.  Dig.  «=s»22(l).] 
Courts  <®=>387(4)— Philippine  Islands  — 

Mode  of  Review— Divorce  Suit. 

6.  Appeal,  not  writ  of  error,  is  the 
proper  mode  of  reviewing  in  the  Federal 
Supreme  Court  a  decree  of  the  supreme 
court  of  the  Philippine  Islands  in  a  suit 
by  a  wife  for  divorce,  alimony  pendente  lite, 
and  a  division  of  the  conjugal  property. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  1037;  Dec.  Dig.  ®==>387(4) ;  Appeal  and 
Error,  Cent.  Dig.  §§  308.  3397.] 

[No.  216.1 

Submitted  April  18,  1916.    Decided  May  1. 
1016. 

IN  ERROR  to  and  APPEAL  from  the  Su- 
preme Court  of  the  Philippine  Islands  to 
review  a  decree  which,  on  a  second  appeal, 
affirmed  a  decree  in  favor  of  the  wife  in  a 
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suit  by  her  for  diTorce,  alimony  pendente 
lite,  and  a  division  of  the  conjugal  prop- 
erty.  Writ  of  error  dismissed.  Decree  af- 
firmed on  appeal. 

See  same  case  below,  25  Philippine,  437. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bufns  S.  Bay,  Charles  Edmond 
Cotterill,  and  Edmund  W.  Van  Dyke  for 
plaintiff  in  error  and  appellant. 

Messrs.  Frederic  R.  Condert  and  How- 
ard Thayer  Kinesbnry  for  defendant  in 
^  error  and  appellee. 

10 

•  •Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  suit  by  a  wife  for  divorce,  ali- 
mony pendente  lite,  and  a  division  of  the 
conjugal  property.  It  has  been  before  this 
court  in  the  first  aspect  (201  U.  S.  303,  50 
L.  ed.  765,  26  Sup.  Ct.  Rep.  485),  and  now 
comes  here  on  matters  affecting  the  division 
of  property,  beginning  with  the  fundamen- 
tal objection  that  the  division  could  not  be 
asked  in  the  divorce  suit,  but  must  proceed 
on  the  footing  of  a  decree  already  made. 
As  to  this  it  is  enough  to  say  that  no  such 
error  was  assigned  as  a  ground  for  appeal, 
and  the  objection  comes  too  late.  At  the 
previous  stage  the  right  of  the  plaintiff  to 
her  proportion  of  the  conjugal  property,  to 
alimony  pending  suit,  and  to  other  allow- 
ances claimed,  was  said  to  be  the  basis  of 
our  jurisdiction.  201  U.  8.  318.  De  Villa- 
nueva  v.  Villanueva,  239  U.  8.  293,  294, 
60  L.  ed.  — ,  36  Sup.  Ct.  Rep.  109.  The 
court  of  first  instance  had  jurisdiction  of  the 
subject-matter,  and  the  separation  or  un- 
ion  of  the  two  causes  was  merely  a  question 
10  of  procedure  and  convenience.    The  defend- 

•  ant*  impliedly  admitted  the  jurisdiction  by 
pleading  that  there  was  no  common  prop- 
erty, and  that  "therefore''  the  separation 
should  be  denied.  After  the  matter  had 
been  adverted  to  by  the  trial  judge  and  the 
joinder  declared  proper,  it  was  dealt  with 
as  legitimate  by  the  supreme  court,  and 
upon  a  petition  for  rehearing  the  only 
objections  urged  by  the  defendant  con- 
cerned matters  of  detail.  There  is  every 
reason  that  the  local  practice  sanctioned  in 
this  case  by  the  local  courts  should  not  be 
disturbed. 

The  next  error  alleged  in  argument  also 
was  not  assigned.  It  is  that  Judge  Norris, 
who  first  heard  the  evidence,  having  re- 
signed. Judge  McCabe,  of  the  court  of  first 
instance,  who  finally  decided  the  separation 
of  conjugal  property,  was  designated  by 
Judge  Ross  (before  whom  otherwise  the 
ease  would  have  come),  on  the  ground  that 
the  latter  was  disqualified;  and  that  Judge 
Ross  had  no  power  to  do  so  under  the  Code 
of  Civil  Procedure  then  in  force.  Upon 
this  point  again  we  should  not  disturb  the 


course  adopted  by  the  local  tribunals  with- 
out stronger  reasons  than  are  offered  here^ 
and  therefore  do  not  discuss  the  question 
at  length.  The  parties  could  have  agreed 
in  writing  upon  a  judge,  and  they  did 
agree  in  writing  at  a  later  stage  that  Judge 
McCabe  should  decide  the  case  without 
waiting  for  the  action  of  the  assessors 
whom  the  law  provides  to  assist  upon  mat- 
ters of  fact.  This  objection,  like  the  pre- 
ceding, seems  not  to  have  been  even 
suggested  to  the  supreme  court  of  the  Phil- 
ippines. To  listen  to  it  now  would  be  not  to 
prevent,  but  to  accomplish,  an  injustice  not 
to  be  tolerated  except  under  the  most  per* 
emptory  requirement  of  law. 

The   next   point   argued,   again   not   aa- 
signed  as  error,  is  that  it  seems  from  the 
opinion  of  the  judge  of  first  instance  that 
the  trial  was  had  upon  the  evidence  that 
had  been  offered  before  Judge  Norris.     If 
we  are  to  assume  the  fact,  it  is  a  most  ex- 
traordinary  suggestion  that,   even  thought 
the  parties  seem  to  have  assented  to  thoS 
course* pursued,  due  process  of  law  forbids* 
a  hearing  upon  a  transcript  of  evidence 
formerly  heard  in  court.    We  shall  say  no 
more  upon  this  point. 

The  errors  that  were  assigned  may  be  die- 
posed  of  with  equal  brevity.  The  first  one 
is  the  taking  of  July  6,  1902,  the  date  of 
the  decree  of  divorce,  afterwards  affirmed, 
as  the  date  for  liquidating  the  wife's  claim. 
It  is  urged  that  there  was  no  formal  decree 
of  separation  of  the  property,  and  that  un- 
til such  an  order  had  been  made  the  court 
had  no  right  to  enter  a  judgment.  It  also 
is  argued  that  there  was  no  such  inventory 
as  was  required  by  law.  But  the  testimony 
and  other  evidence  are  not  before  us,  and, 
apart  from  our  often-stated  unwillingness 
to  interfere  with  matters  of  local  admin- 
istration unless  clear  and  important  error 
is  shown,  there  is  nothing  in  the  record 
sufficient  to  control  the  opinion  of  the  su- 
preme court  of  the  Islands  that  "the  meth- 
od adopted  by  [the  judge  of  first  instance] 
in  liquidating  the  assets  of  the  conjugal 
partnership  was  substantially  in  accord 
with  the  method  prescribed  in  the  Code.** 
[25  Philippine,  445.]  We  disallow  the  at- 
tempt to  reopen  some  questions  of  detail, 
such  as  a  charge  of  estimated  profits,  upon 
this  and  other  grounds.  See  Piza  Her- 
manos  v.  Caldentey,  231  U.  S.  690,  58  Lw 
ed.  439,  34  Sup.  Ct.  Rep.  253. 

The  only  remaining  item  is  charging  in- 
terest on  the  judgment  from  July  5,  1902. 
But  that  was  the  date  at  which,  but  for 
the  delays  of  the  law,  the  wife  would  have 
received  her  dues,  the  husband  has  had  the 
use  of  the  money  meanwhile,  and  we  are 
not  prepared  to  say  that  it  was  not  at 
least  within  the  discretion  of  the  coiurt  to 


Digitized  by 


Google 


520 


36  SUPREME  COURT  REPORTER. 


Oct.  Tom, 


aHow  the  charge,  notwithstanding  the  suo- 
eesB  of  the  husband  in  reducing  the  amount 
6n  appeal.    Stoughton  t.  Lynch,  2  Johns. 
Gh.  209,  219;  Hollister  y.  Barklej,  11  N.  H. 
501,  511.     See  Barnhart  y.  Edwards,  128 
Cal.  672,  61  Pao.  176;  McLimans  y.  Lan> 
(Mster,  65  Wis.  240,  26  N.  W.  566;  Raw- 
lings   y.   Anheuser-Busch    Brewing   Co.   69 
g  Neb.  34,  94  N.  W.  1001.     A  discretion  is 
8  recognized  eyen  in  actions  of  tort.     Eddy 
•  ▼••Lafayette,  163  U.  S.  456,  467,  41  L.  ed. 
225,  229,  16  Sup.  Ct.  Rep.   1082;    Frazer 
y.  Bigelow  Carpet  Co.   141  Mass.   126,  4 
N.  E.  620.    The  judgment  upon  the  appeal 
will  be  affirmed  and  the  writ  of  error  dis- 
missed.    De  la  Rama  y.  De  la  Rama,  201 
U.  S.  303,  50  L.  ed.  765,  26  Sup.  Ct.  Rep. 
486;  Gsell  y.  Insular  Collector  of  Customs, 
239  U.  8.  93,  60  L.  ed.  — ,  36  Sup.  Ct  Rep. 
89. 
Writ  of  error  dismissed. 
Judgment  affirmed. 

(HI  U.  8.  ISO) 

ELWYN  H.  JOHNSON,  Trustee  in  Bank- 
ruptcy of  the  Warren  Construction  Com- 
pany, Plff.  in  Err., 

y. 
ROOT  MANUFACTURING  COMPANY. 

Bankbuptct  ^=»164r-UNLAwruL  Pbefeb- 
BNOs— Equitable  Lien— Payicent. 

A  contract  between  a  railway  com- 

Eany,  a  construction  company,  and  the 
itter's  sureties,  which,  after  reciting  the 
controyersy  as  to  whether  the  construction 
contract  had  been  performed,  the  filing  of 
claims  for  liens  and  attachment  suits  for 
more  than  the  sum  admitted  by  the  rail- 
way company  to  be  due,  and  the  latter  com- 
pany's assertion  of  its  right  against  the 
surety  companies,  fixed  a  sum  to  be  paid 
by  the  railway  company  in  full  settlement 
ol  the  mutual  claims  between  it  and  the 
construction  company,  which  sum,  with  an 
additional  amount  to  be  furnished  by  the 
surety  companies,  should  be  put  into  the 
hands  of  named  trustees  "to  be  used  in 
paying  all  lienable  claims'*  growing  out  of 
the  construction  contract,  created  an  equi- 
table lien  in  fayor  of  all  alleged  liens  which 
the  parties  should  deem  to  haye  color  of 
right,  and  the  fund  haying  thus  been  ap- 
propriated and  set  aside  more  than  four 
months  before  bankruptcy  proceedings 
against  the  construction  company  were  1^ 
ffun,  a  preferrace  was  not  created  by  the 
formal  ascertainment  of,  and  payment  to,  a 
specific  beneficiary  within  the  four  months' 
period. 

[Ed.  Note.— For  other  cases,   see  Bankruptcy, 
Cent.  Dig,  I  m ;   Dec  Dig.  «=>164.] 

[No.  308.] 

Argued  and  submitted  April  18,  1916.    De-  j 
cided  May  1,  1916.  * 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seyenth  Cir- 
cuit to  reyiew  a  judgment  which,  reyersing 
a  judgment  of  the  District  Court  for  the 
District  of  Indiana,  ordered  judgment  in 
fayor  of  the  defendant  in  a  suit  by  a  trus- 
tee in  bankruptcy  to  recoyer  an  alleged 
preference.    Affirmed. 

See  same  case  below,  136  C.  C.  A.  189, 
219  Fed.  397. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  Thompson,  W.  H.  H. 
Miller,  C.  C.  Shirley,  S.  D.  Miller,  Fred  H. 
Atwood,  Frank  6.  Pease,  Charles  O.  Loucks, 
and  Vernon  R.  Loucks  for  plaintiff  in  error. 

Messrs.  Frank  S.  Roby  and  Elias  D, 
Salsbury  for  defendant  in  error. 

S 
*Mr.  Justice  Holmes  deliyered  the  opinion* 

of  the  court: 

This  is  a  suit  to  recoyer  an  alleged  pref- 
erence from  the  defendant  in  error.  The 
circuit  court  of  appeals  reyersed  a  judg- 
ment recoyered  by  the  plaintiff,  and  ordered 
judgment  for  the  defendant.  135  C.  C.  A* 
139,  219  Fed.  397.  This  writ  of  error  was 
taken  out  before  the  passage  of  the  act  of 
January  28,  1916,  chap.  22,  §  4,  38  Stat, 
at  L.  803,  804. 

The  facts  are  these:  On  May  9,  1910,  the 
Warren  Construction  Company,  the  bank- 
rupt, had  contracted  to  do  some  construe 
tion  for  a  railroad  company,  reeeiying  month- 
ly payments  on  account,  and  agreeing  that 
if  at  any  time  there  should  be  eyidence  of 
any  lien  for  which  the  railroad  might  be- 
come liable,  and  which  was  chargeable  to 
the  Warren  Company,  the  railroad  might 
retain  an  amount  sufficient  to  indemnify  it. 
Should  there  proye  to  be  such  a  claim  after 
the  payments  were  made,  the  Warren  Com- 
pany agreed  to  refund  all  moneys  the  rail- 
road might  be  compelled  to  pay  in 
discharging  any  lien  made  obligatory  in  con- 
sequence of  the  Warren  Company's  default. 
The  Warren  Company  gaye  a  bond  with 
sureties  for  the  performance  of  this  con- 8 
tract.  Later  it  made  a*written  sul)contract  •* 
with  the  Root  Manufacturing  Company  for 
materials,  in  which  the  Root  Company  in 
the  fullest  terms  renounced  all  lien  on  its 
own  behalf,  and  contracted  that  all  under 
it  should  do  the  same.  Monthly  payments 
were  to  be  made  on  account  and  final  pay- 
ment within  forty  days  after  the  contract 
was  "fulfilled." 

In  1911  the  Root  Company  notified  the 
railroad  that  it  was  not  being  paid,  and 
that  it  would  not  furnish  more  material 
unless  the  railroad  would  see  that  it  was 
paid.  The  railroad  gaye  the  assurance  and 
the  Root  Company  continued  to  furnish  the 
materials  called  for  by  its  contract.  Seem- 
ingly the  payments  continued  .t^  be  unsat- 
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isfaetory,  and  on  Noyember  18,  1911,  after 
the  Root  Company  had  performed  its  con- 
tract, there  was  unpaid  $12,895.34.  On  No- 
Tembcr  25,  1911,  the  Root  Company  filed 
statutory  notices  of  its  intention  to  hold 
a  lien  upon  the  railroad's  property  for  the 
amount  then  due.  On  January  12,  1912, 
after  conferences  of  all  parties  concerned,  a 
contract  was  made  between  the  railroad,  the 
Warren  Company  and  its  sureties,  reciting 
controversy  as  to  whether  the  Warren  Com- 
pany's contract  had  been  performed,  the 
filing  of  claims  for  liens  and  attachment 
suits  for  more  than  the  sum  admitted  by 
the  railroad  to  be  due,  and  the  railroad's 
assertion  of  its  right  against  the  surety 
companies.  This  contract  fixed  $42,000  as 
a  sum  to  be  paid  by  the  railroad  in  full 
settlement  of  the  mutual  claims  between  it 
and  the  Warren  Company,  and  provided 
that,  with  $20,000  to  be  furnished  by  the 
surety  companies,  the  sum  should  be  put 
into  the  hands  of  named  trustees,  "to  be 
used  in  paying  all  lienable  claims"  growing 
out  of  the  construction  contract.  If  the 
fund  was  not  sufficient  to  pay  lienable 
claims  in  full,  the  surety  companies  were 
to  furnish  the  additional  money  necessary. 
After  all  lienable  claims  were  paid,  the 
balance,  if  any,  of  the  fund  was  to  be  paid 
3  first  to  reimburse  the  surety  companies  for 
•  their  contribution,*  and  after  that  to  the 
Warren  Company,  subject  to  such  attach- 
ments as  might  be  filed  against  the  sum. 

On  April  10,  1912,  a  written  contract 
was  made  between  the  railroad,  the  sureties, 
the  Warren  Company,  and  the  Root  Com- 
pany, which  recited  tiie  claim  of  the  Root 
Company  and  that  the  railroad  had  money 
in  its  hands,  held  back  under  its  contract 
with  the  Warren  Company,  for  the  purpose 
of  protecting  the  road  against  liens,  and 
agreed  that  $6,447.67  should  be  paid  to  the 
Root  Company  by  way  of  compromise,  that 
the  Root  Company  should  assign  its  claim 
to  the  trustee  under  the  former  instmment, 
surrendering  to  the  Warren  Company  notes 
for  60  per  cent  of  its  claim,  and  that  the 
trustee  should  reassign  to  the  Root  Com- 
pany the  unpaid  portion  of  its  claim  when 
attachments  against  the  fund  had  been 
disposed  of.  The  payment  was  made  the 
same  day,  and  the  Root  Company  executed 
a  release,  as  agreed.  The  sum  was  a  larger 
percentage  than  will  be  received  by  the  un- 
secured creditors  of  the  Warren  Company, 
but  a  smaller  one  than  that  received  by  any 
other  subcontractors  with  a  lien.  The  peti- 
tion in  bankruptcy  was  filed  on  July  18, 
1912,  and  the  above  payment  was  a  prefer- 
ence if  it  stood  as  a  payment  to  an  unse- 
cured creditor  in  the  circumstances  on  the 
date  when  it  was  made. 

The  circuit  court  of  appeals  held  that  the 


instrument  of  January  12  created  an  equi- 
table lien  that  justified  the  payment,  al« 
though  it  was  of  opinion  that  the  lien  as- 
serted by  the  Root  Company  could  not  have 
been  enforced.  The  plaintiff  in  error  con- 
tends that  the  provision  in  favor  of  'lien- 
able claims"  was  confined  to  those  that 
were  secured  by  a  valid  lien.  We  express 
no  opinion  as  to  whether  the  lien  of  the 
Root  Company,  asserted  against  the  prop- 
erty of  the  railroad,  could  have  been  de- 
feated by  its  contract  with  the  Warren 
Company  notwithstanding  the  Warren  Com- 
pany's default.  It  is  enough  that  we  agree  ^ 
with  the  ultimate  view  of  the  circuit  courts 
of  •appeals.  The  agreement  of  January  12* 
was  intended  for  practical  purposes,  to 
clear  the  railroad  property  from  claims. 
It  contemplated  possible  controversies,  as 
it  provided  for  costs,  but  it  did  not  require 
that  every  disputed  lien  should  be  fought 
out  to  the  end.  It  was  understood  by  the 
parties  to  extend  to  the  compromise  of 
claims  that  stood  upon  debatable  ground, 
as  was  shown  by  the  agreement  under  which 
the  payment  was  made.  It  set  aside  a 
specific  fund  in  a  third  hand  to  that  end. 
All  the  parties  acted  in  good  faith.  The 
$42,000  credited  to  the  Warren  Company  as 
retained  by  the  railroad  was  nearly  twice 
what  the  railroad  admitted  to  be  due,  apart 
from  the  compromise  by  which  it  secured 
the  application  of  that  sum  to  clearing  it« 
land.  We  are  of  opinion  that  there  is  no 
reasonable  doubt  that  all  parties  were  jus- 
tified in  the  course  adopted,  that  the  in- 
strument of  January  12  created  an  equi- 
table lien  in  favor  of  all  alleged  liens  which 
the  parties  should  deem  to  have  color  of 
right,  and  that  the  fund  being  thus  appro- 
priated and  set  aside.  It  does  not  matter 
that  the  formal  ascertainment  of  the  spe- 
cific beneficiary  was  made  within  four 
months  of  the  bankruptcy  proceedings.  It 
was  well  understood  before.  The  Root  Com- 
pany took  part  in  the  preliminary  discus- 
sions, and  there  can  be  no  doubt  that  it  was 
expected  by  all  on  January  12  that  its 
claim,  however  disputed,  would  have  to  be 
dealt  with  when  the  fund  came  to  be  paid 
out. 
Decree  affirmed. 


cm  u.  s.  m) 
UNITED  STATES,  Appt, 
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GEORGE  F.  ARCHER  and  Kate  C.  Archer 
OouBTS  ^889— Appkai.  from  Coun  of 
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FiNDinos. 

A  judgment  of  the  court  of  claims 
awarding  damages  for  the  alleged  total  de^ 
struction  of  a  plantation  as  &e  result  of 
the  construction  of  a  dike  across  it  by  gov- 
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emment  officers  or  agents  acting  tinder  Fed- 
eral legislation  creating  the  Mississippi 
River  Commission  must  be  reversed  and  the 
case  be  remanded  for  more  particular  find- 
ings, where  the  finding  which  recites  the 
effects  upon  claimant"s  property  is  too 
broad  in  its  inference,  and  the  findings 
otherwise  lack  precision,  mixing  statement 
with  inference,  and  not  clearly  distinguish- 
ing between  effects  caused  by  the  United 
States  and  those  caused  by  state  action. 

[Eld.  Note.— For  other  cases,  see  Ck>urt8,  Cent. 
Dig.  II  1041-1044 :  Dec.  Dig.  «=>389 ;  Appeal  and 
Error.  Cent.  Dig.  I  8385.] 

[No.  112.] 

Argued  December  7,  1916.    Decided  May  1, 
1916. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  awarding  damages  for 
the  destruction  of  a  plantation  from  the 
construction  of  a  dike  across  it  by  govern- 
ment officers  or  agents.  Reversed  and  re- 
manded for  further  proceedings. 
See  same  case  below,  47  Ct  CI.  248. 

Statement  by  Mr.  Justice  McKenna: 

Petition  in  the  court  of  claims  for  the 
recovery  of  $300,000  for  damages  alleged 
to  have  been  caused  by  the  officers  and 
agents  of  the  United  States  under  the  au- 
thority of  an  act  of  Congress  creating  the 
Mississippi  River  Commission  by  the  con- 
struction and  extending  of  a  dike,  known 
as  the  Leland  dike,  upon  the  land  of  peti- 
tioners, called  the  Point  Chicot  plantation. 

A  demurrer  to  the  petition  was  overruled, 
and  after  answer  and  hearing  judgment  was 
rendered  for  claimants  in  the  sum  of  $54,- 
920,  to  review  which  this  appeal  is  prose- 
cuted. 

The  findings  were  necessarily  volumin- 
ous; we  condense  them  narratively  as  fol- 
lows: Claimants'  plantation  prior  to  the 
^construction  of  the  levee  system  to  the 
M  state  of  completion  which  now  exists  was 
•  of  great  value  and  in  a* high  state  of  culti- 
vation, being  reclaimed  lands  comparative- 
ly free  from  overflows  of  the  Mississippi 
river  except  at  intervals,  the  recurrence 
of  such  overflows  being  so  separated  in 
point  of  time  as  not  to  materially  affect 
either  the  value  or  the  productive  capacity 
of  the  plantation.  It  was  highly  improved 
with  houses  and  cabins  thereon  and  stocked 
with  laborers  ai^d  tenants,  and  yielded  large 
crops. 

It  has  been  overflowed  at  certain  rises 
of  the  water  in  the  river  (the  rise  in  feet, 
according  to  certain  data,  is  given  from 
1844  to  1910),  and  during  the  twenty 
years  following  1891,  after  the  levee  system 
had  been  made  effective,  there  were  eight 
years  during  which  it  was  not  overflowed. 

Gauges  of  the  height  of  the  water  are 


taken  at  Memphis  and  GreenTille.  Qaifli- 
ants'  plantation  is  overflowed  whenever  tlie 
water  rises  to  135  feet,  Memphis  datum, 
and  it  has  been  more  or  less  overflowed 
every  year  except  two  years  (1872  and 
1889)  during  the  eighteen  years  prior  to 
1891,  up  to  which  time  the  levee  system 
had  not  been  completed  sufficiently  to  with- 
stand great  floods  and  the  outlets  unclosed; 
and  during  the  twenty  years  following 
1891,  after  the  levee  system  had  been  made 
effective  and  the  outlets  closed  by  the 
United  States  and  the  local  authorities, 
there  were  eight  years,  namely,  1894,  1895, 
1896,  1900,  1901,  1902,  1905,  and  1910, 
during  which  claimants'  land  was  not  over- 
flowed. 

The  plantation  is  overflowed  at  a  stage 
of  38  feet  on  the  Greenville  gauge,  or  when- 
ever the  surface  water  rises  to  135  feet, 
Memphis  datum,  and  the  gauge  readings 
show  that  of  the  fifteen  years  from  1882  to 
1896,  inclusive,  there  were  only  four  years 
in  which  this  stage  was  not  exceeded,  and 
that  for  the  fourteen  years  from  1897  to 
1910,  inclusive,  there  were  five  years  in 
which  this  stage  of  38  feet  on  the  Greenville 
gauge  was  not  exceeded.  ^ 

From  time  immemorial  the  waters  of  theoj 
river  during  its  •highest  stages,  when  not* 
contained  within  the  low-water  banks,  have 
naturally  found  outlets  through  certain 
basins  (they  are  mentioned)  and  through 
the  rivers  draining  them  into  the  Gulf  of 
Mexico.  And  the  plantations  that  were  not 
overflowed  so  frequently  before  such  outlets 
were  closed  by  levee  construction  were  con- 
sequently little  injured  by  overflows. 

Prior  to  1883  the  state  and  local  author- 
ities constructed  a  system  of  levees,  miles 
of  which  were  destroyed  in  1882. 

Beginning  in  1883  the  officers  of  the 
United  States,  under  the  authority  of  an 
act  of  Congress  creating  the  Mississippi 
River  Commission,  and  other  acts  amenda- 
tory thereof,  adopted  the  so-called  Eads 
plan,  and  in  consequence  thereof  have  pro- 
jected and  constructed  levees  on  both 
sides  of  the  river  for  various  distances 
from  Cairo,  Illinois,  to  near  the  Head  of 
the  Passes,  a  distance  of  1,050  miles  from 
Cairo;  and  the  local  authorities  along  the 
river  on  both  sides  from  Cairo  to  the  Gulf 
have  before  and  since  also  constructed  and 
maintained  levees  at  various  places  and  of 
various  lengths  for  the  purpose  of  protect- 
ing and  reclaiming  land  within  their  respec- 
tive districts. 

The  levee  lines  so  constructed  by  the 
United  States  and  local  authorities  have 
been  practically  joined,  with  the  result  of 
conflning  the  river  within  a  narrow  scope, 
increasing  its  velocity  and  elevation  and 
the  strength  of  its  current.     The  highest 
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elevation  U  approximately  0  feet  in  times 
of  high  water,  and  the  plan  of  the  United 
States  was  to  increase  the  scouring  power 
of  the  water,  deepen  the  channel  and  im- 
prove navigation,  and  that  of  the  local 
authorities  to  reclaim  and  to  protect  the 
land  on  both  sides  of  the  river  from  over- 
flowing at  times  of  high  water. 

From  time  immemorial  the  high-water 
bed  of  the  river  has  been  between  the  high- 
lands on  the  east  side  and  the  highlands  on 
the  west  side,  and  the  claimants'  plantation 
is  within  this  boundary;  that  is,  between 
3  the  highlands  on  the  Mississippi  side  and 

•  the  highlands  on  the  Arkansas* side,  and 
has  been  occasionally  overflowed  at  times  of 
high  water,  as  stated  above,  before  as  well 
as  since  the  construction  of  the  levees. 

From  Cairo  to  the  mouth  of  the  Yazoo 
river  the  Mississippi  river  is  practically 
leveed  on  both  sides,  except  on  the  east  side, 
where  the  highlands  abut  on  or  very  near 
the  river  in  Kentucky  and  Tennessee,  and 
there  is  a  gap  in  the  line  of  levees  of  234 
miles  from  the  mouth  of  the  Yazoo  river 
to  Baton  Rouge,  unleveed. 

The  extension  of  the  levee  system  has 
resulted  in  an  increased  elevation  of  the 
general  flood  levels  which  subjects  claim- 
ants' land  to  a  deeper  overflow  than  they 
were  subjected  to  formerly,  and  consequent- 
ly has  somewhat  reduced  its  value  for  agri- 
cultural purposes.  The  immediate  cause 
of  the  deeper  overflow  on  claimants'  land 
is  the  increased  elevation  of  the  flood 
heights,  which  is  the  result  of  the  general 
conflnement  of  the  flood  discharge  by  the 
levee  system  as  a  whole. 

During  the  flood  waters  of  1882  the  levees 
failed  throughout  the  length  of  the  river. 
In  1884  the  crevasses  were  still  open  in  all 
basins.  They  were  open  and  closed  in  sub- 
sequent years  (which  are  given) ;  they 
were  all  closed  in  1904  to  1910.  In  conse- 
quence of  the  closing  of  the  natural  basins, 
outlets,  and  crevasses,  overflowed  lands  on 
both  sides  of  the  river  have  been  reclaimed 
and  protected  from  overflow  in  times  of 
high  water  and  vast  beneflt  has  accrued  to 
the  states  of  Illinois,  Kentucky,  Tennessee, 
Mississippi,  Arkansas,  and  Louisiana,  but 
the  land  of  claimants,  situated  between  the 
levees,  and  outside  thereof,  and  not  pro- 
tected thereby,  has  been  subjected  to  re- 
peated overflow,  tending  to  diminish  and 
impair  its  value,  but  to  what  extent  does 
not  satisfactorily  appear  from  the  evidence. 

A  part  of  the  levee  system  runs  back  of 

claimants'    plantation,    not    touching    the 

^  tame,  and  between  it  and  the  plantation  Is 

e^a  stretch  of  ground  lower  than  the  main 

•  body  of  the  plantation,  and  in  periods  of 
high  water  ttie  water,  rising  and  passing 
over  and  upon  said  land,  has,  by  reason  of 


its  lowness,  first  gone  thereupon,  and  its 
main  current  was  across  said  land,  and  nofe 
upon  the  plantation,  which,  while  in  ex- 
treme high  water  it  would  be  flooded,  did 
not  have  the  full  force  of  the  current  of  the 
river,  but  was  covered  in  part  or  in  whole 
by  slacker  water.  The  current  during  high- 
water  seasons  struck  against  the  levee  back 
of  claimants'  plantation,  eroding  and  wash- 
ing it  away,  to  the  great  danger  of  its  ex- 
istence and  the  inundation  of  the  lands  to 
the  rear  thereof  and  diverting  the  water 
from  the  channel  of  the  river.  A  breach  or 
crevasse  in  the  levee  would  have  entailed 
damage  to  it  and  to  the  adjacent  landown- 
ers, and  impaired  the  efficacy  of  the  levee 
system  as  projected,  constructed,  and  main- 
tained by  the  officers  of  the  Mississippi 
River  Commission  in  accordance  with  the 
plans  heretofore  stated. 

In  addition  to  the  danger  to  the  levee, 
the  current,  impinging  upon  the  banks  of 
the  stream  and  the  neck  of  the  land  ad- 
joining Point  Chicot  to  the  mainland,  cut- 
ting into  it,  threatened  to  and  would  have, 
if  permitted  to  continue,  out  through  the 
neck  of  land,  thus  straightening  the  channel 
and  making  the  plantation  an  island. 

In  order  to  prevent  the  threatened  danger 
to  the  levees  and  the  neck  of  land,  the  offi- 
cers of  the  United  States,  acting  under  the 
authority  of  the  acts  of  Congress,  and  the 
Mississippi  River  Commission,  constructed 
what  is  known  as  the  Leland  dike,  running 
diagonally  and  at  an  angle  from  the  main 
line  of  levee  on  the  Arkansas  side  across 
and  on  the  land  of  claimants  to  a  point 
662  feet  beyond  where  the  line  of  the  plan- 
tation begins,  their  object  being  to  divert 
the  current  of  the  stream  during  high  wa- 
ters from  impinging  upon  the  levee,  and, 
by  throwing  it  northeastward  by  the  dike, 
to  prevent  the  destruction  of  the  levee  and 
the  cutting  across  the  neck  of  land. 

The  dike  first  went  into  and  on  the  landS 
a  distance  of* 662  feet,  but,  its  end  being* 
exposed  to  the  waters  of  the  river  and  to 
its  powerful  current,  the  officers  deemed  it 
necessary  to  extend  the  dike  a  distance  of 
some  2,700  feet  farther  upon  the  land  of 
claimants,  and  did  so  extend  it  in  1907 
without  any  condemnation  of  the  land  and 
with  no  remuneration  therefor  being  made 
to  claimants.  A  large  part  of  the  soil  was 
used  for  this  construction. 

Before  the  United  States  Joined  the  levee 
lines  in  accordance  with  the  Eads  plan, 
thus  making  the  same  continuous,  there  were 
occasional  overflows  of  the  plantation,  but 
they  have  been  made  deeper  and  more  force- 
ful by  the  adoption  of  such  system.  But 
before  the  erection  of  the  dike  the  overflows 
did  not  materially  damage  the  plantation, 
and  it   remained   still   valuable   for   agrl- 
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cultural  purposes.  By  the  extension  of  the 
dike  the  high-water  current  of  the  river 
has  been  deflected  over  and  across  a  large 
part  of  the  plantation,  but  flows  in  the 
same  direction  as  did  a  portion  of  the  high 
waters  of  the  river  before  the  erection  of 
the  dike, — ^but  with  greater  force  and  depth, 
— the  escape  of  a  portion  of  the  high  waters 
over  and  across  the  neck  of  land  being 
thereby  prevented,  m  consequence  of  which 
the  overflows  of  the  plantation  have  been 
greatly  increased  and  intensified,  the  result 
of  which  has  been  to  wash  and  scour  out  its 
top  soil  and  to  deposit  upon  a  large  part  of 
the  plantation  great  burdens  of  sand  and 
gravel,  and  3,696  acres  have  been  thereby 
rendered  totally  unfit  for  cultivation  or 
any  other  profitable  use.  This  result  has 
been  caused  partly  by  the  joining  of  the 
levee  systems  and  the  erection  of  said  dike, 
but  directly  and  proximately  by  the  erec- 
tion of  said  dike. 

The  lines  of  levees  constructed  in  part 

by  the  officers  of  the  United  States  and  in 

part  by  the  officers  and  agents  of  the  local 

organizations  of  the  states  bordering  on  the 

river  to  1900  had  a  length  of  1,548  miles 

^  and     contained    229,729,354     cubic    yards. 

2  The  officerF  of  the  United  States  constnict- 

•  ed  1,060  miles  of  the  total.    Since  1909*the 

authorities  of  the  United  States  have  built 

additional  lines  of  levees  containing  2,970,- 

224  cubic  yards,  and  the  local  authorities 

lines   of   levees  containing  5,063,427   cubic 

yards,  thus  bringing  the  work  of  levee  con- 

strilction  up  to  the  year  1910. 

Tlie  3,696  acres  of  land  damaged  as 
stated  was,  at  the  time  of  the  erection  of 
the  dike,  of  the  value  of  $83,920,  and  31^ 
acres  of  the  same  is  actually  and  wholly 
occupied  by  the  United  States  by  the  con- 
struction of  the  dike,  and  the  balance,  to 
wit,  3, 664 A  acres,  has  been  destroyed  and 
rendered  wholly  unfit  for  cultivation  or 
any  other  profitable  use.  The  land  is  de- 
scribed. 

As  an  ultimate  fact,  the  court  finds,  in  so 
far  as  it  is  a  question  of  fact,  the  3,696 
acres  of  land  was  somewhat  impaired  in 
value  by  the  construction  of  the  levee  sys- 
tem, but  that  its  use  was  totally  destroyed 
by  the  erection  of  the  Leland  dike,  and  was 
thereby  taken,  its  value  at  the  time  of  such 
destruction  and  taking  being  $83,920. 

Before  this  suit  was  brought  George  F. 
Archer,  one  of  the  claimants,  brought  a  suit 
in  the  United  States  circuit  court  for  the 
western  district  of  Arkansas  against  the 
board  of  levee  inspectors  of  Chicot  county, 
Arkansas,  for  the  damages  arising  from, 
the  erection  of  said  dike  and  the  taking  of 
the  31 A  acres  of  land.  A  demurrer  by  the 
defendants  to  the  complaint  was  overruled 
(128  Fed.  126);  and  thereafter  and  before 


the  beginning  of  this  suit  Archer  discon- 
tinued the  suit  brought  against  the  board. 
The  ownership  of  the  plantation  by  the 
claimants  was  found.  From  the  findings  of 
fact  the  court  concluded  that  claimants 
were  entitled  to  a  judgment  of  $54,920. 

Solicitor     General     Davis     and     Robert 
Szold  for  appellant. 
Mr.  Percy  Bell  for  appellees.  ^ 

*Mr.  Justice  McKenna,  after  stating  the* 
case  as  above,  delivered  the  opinion  of  ths 
court: 

Upon  the  findings  as  thus  made  the  par- 
ties to  the  action  base  opposing  conten- 
tions. The  government  asserts  that  the 
government's  liability  is  limited  to  the  land 
actually  taken,  and  all  other  damages  are 
consequential.  In  other  words,  that  the 
appropriation  of  the  land  and  the  erection 
of  the  Leland  dike  put  the  government  in 
the  position  of  owner  of  the  land,  with  the 
rights  and  liabilities  of  owner,  and  that 
besides,  it  had  the  rights  of  government  to 
improve  navigable  waters.  There  was  con- 
cesssion  or  some  concession  of  the  conten- 
tion  by  the  court  of  claims  in  its  opinion. 
The  court  [47  Ct.  CI.  265],  through  Mr. 
Justice  Barney,  said: 

"In  the  decision  of  this  case  it  may  be 
admitted  that  if  the  government  had  owned 
the  site  of  the  Leland  dike  at  the  time  of 
its  erection,  or  if  it  had  been  owned  by  a 
stranger  to  this  suit,  and  hence  had  made^ 
no  invasion  upon  the  lands  of  the  plaintiff,  3 
it  would  not  have  been  liable*for  the  de-? 
struction  thereby  inflicted,  under  the  ruling 
in  the  Bedford  Case,  192  U.  S.  217,  48  L.  ed. 
414,  24  Sup.  Ct.  Rep.  238." 

But  it  was  further  said:  "Under  the 
decisions  of  the  Supreme  Court  in  all  cases 
of  this  character,  it  is  the  invasion  upon 
the  lands  and  the  actual  and  visible  pos* 
session  which  constitutes  the  taking,  and 
when  thus  taken,  all  of  the  consequences 
incident  to  such  invasion  necessarily  fol- 
low, among  which  is  the  liability  to  pay 
for  the  damage  thereby  occurring  to  the 
balance  of  the  tract  to  which  the  land  thus 
taken  belongs."  Citing  United  States  t. 
Grizzard.  219  U.  S.  180,  65  L.  ed.  165,  31 
L.R.A.(N.S.)  1135,  31  Sup.  Ct.  Rep.  162. 

Claimants  concede  the  power  of  the  gov- 
ernment over  the  river,  and  that  they  "do 
not  base  their  claim  upon  any  raising  of  the 
flood  levels  of  the  Mississippi  river,  although 
it  is  stated  by  them  and  was  found  as  a 
fact  by  the  lower  court  that  the  high-water 
flood  level  of  the  Mississippi  river  had  been 
raised  6  feet  by  the  completion  of  the  gen- 
eral levee  system." 

They  "recognize  the  fact  that  the  right 
of  the  United  States  government  to  corn- 
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plete  the  levee  Bystem  and  maintain  the 
same  is  indisputable,  and  that  any  purely 
incidental  injury  which  might  have  resulted 
to  them  solely  from  raising  the  flood  level 
would  be  a  damnum  absque  injuria.  They 
«Iaim  nothing  by  reason  of  said  fact,  ad- 
ducing the  same  merely  by  way  of  induce- 
ment as  showing  that  the  ruin,  which  would 
inevitably  have  come  to  their  plantation 
from  the  deflecting  thereon  of  the  flood 
waters  by  the  construction  of  Leland  dike, 
was  merely  accelerated  and  expedited,  but 
not  caused,  by  the  raising  of  the  flood  level. 
"Their  claim  is  that  the  deposit  of  sand 
and  gravel  and  the  destruction  of  their 
lands  thereby  were  a  direct  and  immediate 
result  of  the  construction  of  the  dike  which 
was  built  on  their  plantation,  using  a  part 
^  of  it  for  the  base  thereof  and  the  material 
g  thereof,  and  constructing  the  same  without 
•  any  condemnation  of  their  lands  and^ouster 
of  them  therefrom,  which,  with  the  destruc- 
tion, constituted  the  taking  of  their  lands 
within  the  meaning  of  the  5th  Amendment, 
and  entitled  them  to  compensation  there- 
for." 

And  they  rely  on  United  States  v.  Griz- 
sard,  supra,  and  other  cases,  and  distin- 
guish the  Jackson  Case,  230  U.  S.  1,  57  L. 
ed.  1363,  33  Sup.  Ct.  Rep.  1011,  and  the 
Hughes  Case,  230  U.  S.  24,  57  L.  ed.  1374, 
46  L.R.A.(N.S.)  624,  33  Sup.  Ct.  Rep. 
1019. 

A  serious  proposition  of  law  is  hence  pre- 
sented by  the  contentions,  and  controversy 
arises,  as  we  have  seen,  whether  an  appro- 
priation of  the  land  without  condemnation 
proceedings  can  have  different  legal  results 
from  its  appropriation  by  such  proceed- 
ings. In  other  words,  whether  compensa- 
tion for  the  land  appropriated  in  either  case 
would  be  the  only  measure  of  relief,  and  its 
payment  or  recovery  transfer  ownership  of 
the  land  and  the  rights  of  ownership. 

But  before  reaching  decision  on  this 
proposition  questions  of  fact  confront  us. 
It  will  be  observed  that  the  findings  are 
somewhat  involved,  mixing  statement  with 
inference;  indeed,  it  may  be  said,  even  with 
prophecy.  And  it  may  be  said  again  (we 
say  "may  be  said"  to  avoid  the  expression 
of  a  definite  judgment  at  this  time)  that 
there  are  ^ffccts  caused  by  the  United  States 
and  effects  caused  by  the  state  which  are 
not  distinguished.  We  think  there  should 
be  more  precision.  Great  problems  con- 
fronted the  national  and  state  governments; 
great  and  uncertain  natural  forces  were  to 
be  subdued  or  controlled,  great  disasters 
were  to  be  averted,  great  benefits  acquired. 
There  might  be  liability  to  the  individual; 
if  so,  the  liability  should  be  clear,  the 
cause  of  it  direct  and  certain.  This  we  ex- 
plained in  Jackison  t.  United  States,  230 


U.  S.  1,  57  L.  ed.  1863,  83  Sap.  Ct  Rep. 
1011,  and  in  Hughes  v.  United  States,  230 
U.  S.  24,  57  L.  ed.  1374,  46  L.ILA.(NJ3.) 
624,  33  Sup.  Ct.  Rep.  1019.  There  is  an 
effort  in  the  present  case  to  satisfy  thesA 
conditions,  but  we  do  not  think  it  goes  far 
enough. 

The  finding  which  recites  the  effects  upon  ^ 
claimants'  property  is  as  follows:  "In  ad-M 
dition  to  the  danger  which* threatened  the* 
levee  [that  is,  by  the  concentration  of  the 
current  and  during  seasons  of  high  water], 
said  current,  impinging  upon  the  banks  of 
the  stream  and  the  neck  of  land  adjoining 
Point  Chicot  to  the  mainland,  cutting  into 
it,  threatened  to  and  would  have,  if  permit- 
ted to  continue,  cut  through  said  neck  of 
land,  thus  straightening  the  channel  and 
making  Point  Chicot  plantation  an  island." 
In  other  words,  it  is  foimd  that  but  for  the 
dike  the  river  would  have  cut  through  the 
neck  of  land.  Or,  to  express  it  another 
way,  the  dike  kept  the  river  in  its  channeL 
But,  as  we  have  seen,  many  forces  were  at 
work,  and  if  the  conditions  at  claimants' 
plantation  were  artificial,  they  were  the  re- 
sult of  the  lawful  exercise  of  power  over 
navigable  rivers. 

The  finding  seems  to  be  definite,  but  it 
is  too  broad  in  its  inference.  It  may  indeed 
be  a  just  inference,  but  the  elements  are 
wanting  upon  which  a  judgment  can  be  with 
assurance  pronounced.  Besides,  there  were 
two  agencies  at  work,  national  and  state, 
in  the  construction  of  the  levees.  There  is 
no  distribution  of  liability;  all  the  results 
to  claimants'  plantation  are  assigned  to  the 
government.  Yet  it  is  found  that  the  claim- 
ants at  one  time  conceived  that  the  local 
authorities  were  the  offenders,— that  is, 
the  board  of  levee  inspectors  of  Arkansas 
was  alone  responsible,  and  brought  an 
action  against  the  board.  In  passing  upon 
the  ground  of  action  and  its  sufficiency, 
challenged  by  demurrer,  the  court  said  that 
the  action  "was  instituted  to  recover  dam- 
ages alleged  to  have  been  sustained  by  him 
[Archer]  by  reason  of  the  trespass  of  the 
defendant  [the  board  of  levee  inspectors], 
who  unlawfully,  with  force  and  arms, 
entered  upon  his  premises — a  plantation 
in  the  oounty  of  Chicot — and  built  a  levee 
thereon,  without  having  made  compensation 
therefor."  The  demurrer  was  overruled,  the 
court  expressing  the  view  that  the  action 
could  be  maintained,  and  intimated  an  opin- 
ion that  an  injunction  might  have  beeng 
granted  to  enjoin  the  •trespass,  but  that* 
Archer  could  elect  an  action  for  damages. 

The  action  was  discontinued.  We  are  not 
informed  by  the  findings  for  what  reason. 
It  may  have  been  for  good  reason;  we  make 
no  intimation  to  the  contrary;  but  its  eoBfi' 
mencement  and   subsequent  diseontinuasice 
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miggeet  8ome  questions  which  may  lead  to 
answers  pertinent  to  be  considered.  In  that 
action  the  trespass  upon  claimants'  planta- 
tion by  the  construction  of  the  Leland  dike 
was  attributed  to  the  local  levee  board;  in 
the  action  at  bar  it  is  ascribed  exclusively 
to  the  officers  of  the  United  States,  and  it 
is  averred  that  the  encroachment  of  the 
trespass  was  at  different  times,  and  to  a 
greater  extent  the  second  than  the  first 
time.  Did  claimants  object  at  either  time  7 
And  if  not,  why  not?  Upon  the  answer 
may  depend  a  serious  legal  question.  Or,  if 
they  were  silent,  why  were  they  silent? 
What  were  the  local  conditions  which  called 
for  Judgment,  not  only  the  general  con- 
ditions to  which  we  have  adverted  and  the 
findings  describe,  but  the  exact  conditions 
as  to  claimants'  property?  Did  danger 
threaten  it  before  the  erection  of  the  dike 
as  well  as  threaten  the  levees?  As  we  have 
■aid,  great  forces  were  in  operation  and  a 
judgment  or  prediction  of  their  effect  might 
have  been  difficult  and  uncertain,  and  claim- 
ants have  regarded  the  dike  as  a  protection 
to  their  plantation  as  well  as  to  the  levees. 
The  flow  of  the  river  is  towards  the  Gulf, 
and  necessarily  the  water  is  always  higher 
on  the  upper  side  of  the  reaches  or  bends 
such  as  exist  at  claimants'  plantation.  It 
may  be  inferred,  therefore,  that  the  pressure 
of  the  water,  compounded  of  its  velocity 
and  volume,  is  greatest  at  the  recesses  or 
apices  of  the  bends,  has  its  first  effect  there, 
but  necessarily  extends  along  the  whole  con- 
cave shore.  At  first,  of  course,  there  would 
be  a  break  at  the  neck  or  narrowest  part, 
but  would  it  not  successively  extend  until 
n  the  whole  mass  would  crumble  and  a  wide 
r  breach  be*  formed,  through  which  the  river 
would  pour  with  its  full  eroding  force? 
And  that  such  might  be  the  effect  we  gather 
from  the  report  of  the  United  States  engi- 
neers, of  which  we  take  judicial  notice.  It 
certainly  may  be  questioned,  therefore, 
whether  the  river,  breaking  through  at  the 
neck,  would  have  confined  itself  to  a  nar- 
row channel,  "making  Point  Chicot  planta- 
tion an  island,"  and  would  not  have  perma- 
nently submerged  it  or  swept  it  away.  The 
Leland  dike  prevented  a  demonstration  of 
experience,  but  it  would  seem  that  examples 
elsewhere  on  the  river  could  give  testimony 
of  what  would  have  occurred  if  the  dike 
had  not  been  constructed.  It  may  be  they 
were  adduced,  it  may  be  expert  testimony 
was  heard  and  all  pertinent  facts  exhibited 
to  the  court,  and  its  finding  is  a  true  de- 
duction from  the  testimony  and  the  facts. 
We  think,  however,  as  we  have  already  said, 
it  is  too  broad  in  its  inference,  and  that 
therefore  the  ease  should  be  remanded  to 
the  court  for  more  particular  findings  on 
the  testimony  in  the  case,  or,  in  the  discre- 


tion of  the  court,  upon  further  testimony  to 
be  taken;  and  the  case  should  be  given  boA 
despatch  as  may  be  consistent  with  sneh 
purposes. 

In  what  we  have  said  no  opinion  is  in- 
tended to  be  expressed  of  the  case  as  it  is 
presented  or  may  be  presented,  and  all  ques- 
tions of  law  are  reserved. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  in  accordance  with 
this  opinion. 

Mr.  Justice  McReynoIds  took  no  part  in 
the  consideration  and  decision  of  this  case. 

Mr.  Justice  Pitney,  dissenting: 
Being  unable  to  perceive  that  the  facts 
found  by  the  court  of  claims  are  in  any  ma^ 
terial  respect  lacking  in  certainty,  or  are  in- 
adequate to  support  the  judgment  of  that 
court,  I  am  constrained  to  record  my  dis-^ 
sent.  eo 

•The  salient  facts  included  in  the  findings* 
are  as  follows :  Claimants'  plantation  com- 
prises about  6,000  acres,  and  includes  the 
whole  or  the  greater  part  of  Point  Chicot, 
on  the  Arkansas  side  of  the  Mississippi 
river.  Point  Chicot  is  a  peninsula  formed 
by  a  sweep  of  the  river,  being  joined  at  its 
southwesterly  end  to  the  back  land  by  a 
narrow  neck  of  comparatively  low  land, 
which  is  the  property  of  others  than  the 
claimants.  The  river  fiows  easterly  past 
this  neck  of  land  on  its  upper  or  northwest- 
erly side,  and  after  flowing  around  the 
Point,  passing  the  important  town  of  Green- 
ville, which  is  on  the  easterly  or  Mississippi 
side,  it,  of  course,  flows  past  the  southerly 
side  of  the  plantation  and  of  the  neck  of 
land,  on  its  way  to  the  Gulf.  The  distance 
on  the  course  of  the  river  from  the  upper 
side  of  the  neck  of  land  to  the  lower  is 
approximately  13  miles,  while  the  distance 
across  the  neck  is  less  than  a  mile.  The 
situation  is  clear!7  shown  upon  the  map  an- 
nexed to  the  findings  of  the  court  of  claims, 
and  reproduced  with  the  report  of  the  case. 
47  Ct.  CI.  248,  264. 

The  findings  show  that  levee  construction 
work  of  two  different  kinds  has  been  in 
progress  along  the  Mississippi  river  for 
more  than  thirty  years.  On  the  one  hand, 
the  states  and  local  organizations  of  the 
states  bordering  the  river  on  both  sides 
have,  both  before  and  since  the  year  1883, 
constructed  and  maintained  certain  lines  of 
levees  at  various  places  and  of  various 
lengths,  for  the  purpose  of  protecting  and 
reclaiming  land  within  their  respective  dis- 
tricts from  overflow  in  times  of  high  water. 
The  lands  of  claimants  are  not  included 
within  any  such  levee  district,  and  are  not 
affected  by  any  state  or  local  levee  construc- 
tion except  as  such  eonstruction  has  eon- 
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tributed  to  closing  certain  natural  outlets 
that  formerly  accommodated  the  flood 
waters  of  the  river,  the  result  of  closing  the 
outlets  being  to  raise  the  elevation  of  the 
^  river  in  times  of  high  water.  On  the  other 
S  hand,  beginning  about  the  year  1883,  and 

*  continuing  to  the  present  time,*the  officers 
and  agents  of  the  United  States,  in  pursu- 
ance of  an  act  of  Congress  creating  the  Mis- 
sissippi River  Commission  and  other  acts 
amendatory  thereof,  and  for  the  improve- 
ment of  the  river  for  navigation,  have 
adopted  the  so-called  Eads  plan,  and,  in 
pursuance  of  it,  have  projected,  construct- 
ed, and  maintained,  and  are  engaged  in  con- 
structing and  maintaining,  certain  lines  of 
levees  on  both  sides  of  the  river  at  various 
places;  the  plan  being  to  increase  the  ve- 
locity and  scouring  power  of  the  water, 
and  thus  deepen  the  channel  of  the  river  and 
improve  it  for  navigation. 

The  findings  show  that  "the  extension  of 
the  general  levee  system  by  the  United 
States  and  the  local  authorities  has  result- 
ed in  an  increased  elevation  of  the  general 
flood  levels,  which  subjects  the  claimants' 
lands  to  deeper  overflow  than  they  were  sub- 
ject to  formerly  or  would  be  subject  to  now 
if  the  levee  system  were  not  in  existence, 
and  consequently  somewhat  reduced  its 
value  for  agricultural  purposes,"  and  this 
because  "the  lands  of  claimants,  situated 
between  said  levees  and  on  the  outside 
thereof,  and  not  protected  thereby,  have 
been  subjected  to  repeated  overflow,  tending 
to  diminish  and  impair  their  value,  but  to 
what  extent  does  not  satisfactorily  appear." 

It  is  important  to  observe  that  for  the 
diminution  of  the  value  of  claimants'  land 
thus  produced  by  the  general  effect  of  levee 
construction,  state  and  national,  no  com- 
pensation is  claimed  from  the  United  States, 
and  no  part  of  such  diminution  is  included 
in  the  amount  of  the  judgment  awarded  by 
the  court  of  claims. 

But  it  came  to  pass  that  "a  part  of  the 
levee  system  so  constructed  and  maintained 
runs  back  of  said  Point  Chicot  plantation, 
not  touching  the  same  [whether  this  was  a 
part  of  the  state  or  of  the  national  system 
does  not  appear  from  the  flndings,  and  is 
quite  immaterial,  for  it  was  not  this  that 
encroached  upon  claimants'  land  or  caused 
ee  an  actual  invasion  of  it  and  direct  damage 

•  to  it],*and  that  between  it  and  said  Point 
Chicot  plantation  is  a  stretch  of  ground 
lower  than  the  main  body  of  said  planta- 
tion [this  is  the  neck  of  land  already  men- 
tioned, owned  by  other  parties,  and,  as  the 
map  shows,  it  extends  for  nearly  a  mile 
from  the  face  of  the  levee  to  claimants'  near- 
est boundary  line],  and  in  periods  of  high 
water,  the  water  rising,  passing  over  and 
upon  said  land,  has,  by  reason  of  its  low- 


ness,  flrst  gone  thereupon,  and  Its  maiii  cur- 
rent was  across  said  land,  and  not  upon 
Point  Chicot  plantation,  which,  while  in  ex- 
treme high  water  it  would  be  flooded  as 
hereinabove  set  forth,  did  not  have  the  full 
force  of  the  current  of  the  Mississippi  river 
thereupon,  but  was  covered  in  part  or  in 
whole  by  slacker  water. 

"The  current  during  high-water  seasons 
(being)  as  aforesaid  struck  against  and  im- 
pinged upon  the  said  levee  back  of  said 
Point  Chicot  plantation  and  protecting  the 
lands  on  the  interior,  and  such  impingement 
resulted  in  the  waters  of  said  river  eroding 
and  washing  away  said  levee,  to  the  great 
danger  of  its  existence,  and  threatening  to 
break  through  said  levee  and  inundate  said 
lands  to  the  rear  thereof  [not  claimants' 
lands]  and  divert  the  water  from  the  chan- 
nel of  the  river.  Such  breach  or  crevasse 
in  said  levee  would  have  entailed  damage 
thereunto  and  to  the  adjacent  landowners 
[not  to  claimants],  and  impaired  the  effi- 
cacy of  said  levee  system  as  projected,  con- 
structed, and  maintained  by  the  officers  of 
said  Mississippi  River  Commission  in  ac- 
cordance with  the  plans  heretofore  stated. 
In  addition  to  the  danger  which  threatened 
the  levee,  said  current  impinging  upon  the 
banks  of  the  stream,  and  the  neck  of  land 
adjoining  Point  Chicot  to  the  mainland, 
cutting  into  it,  threatened  to  and  would 
have,  if  permitted  to  continue,  cut  through 
said  neck  of  land  [owned  by  others  than 
claimants],  thus  straightening  the  channel 
and  making  Point  Chicot  plantation  an  is- 
land." 

It  is  obvious  that  the  straightening  of^ 
the  channel,  by  permitting  the  river  to  make  JJ 
a  "cut-off"  at  the  neck  of* land,  would  have* 
sent  the  principal  flow  of  the  river  through 
the  shorter  route,  thus  interfering  with  and 
probably  closing  navigation  along  the  13 
miles  of  river  around  Point  Chicot,  to  the 
especial  detriment  of  navigation  at  Green- 
ville. For  it  is  a  well-known  fact,  and  a 
subject  of  official  comment,  that  when  the 
river  forms  a  new  channel  for  itself  across 
such  a  neck  of  land,  the  old  bed  has  a  ten- 
dency to  fill  up  at  the  head  and  foot  and 
become  a  lake.  There  are  many  crescent- 
shaped  lakes  in  the  Mississippi  bottom 
lands,  thus  caused.  Rep.  Sec.  War,  1875, 
voL  2,  pt.  2,  p.  499.  In  many  cases  the  en- 
tire bed  along  the  former  and  more  circui- 
tous channel  has  been  transformed  into  dry 
land,  or  nearly  so.  Two  historic  instances 
of  this  kind  have  given  rise  to  interstate 
suits  now  pending  on  the  original  docket 
of  this  court:  No.  6,  Original,  Arkansas  T. 
Tennessee,  turns  upon  the  effect  of  the  "Cen- 
tennial Cut-off"  of  1876,  while  in  No.  10, 
Original,  Arkansas  v.  Mississippi,  the  effect 
of  the  cut-off  of  1848  is  the  subject  of  in- 
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qairj.  We  eui  thus  appreciate  the  situa- 
tion, in  view  of  which  the  powers  of  the 
government  of  the  United  States  were  put 
forth  in  the  taking  of  a  considerable  por- 
tion of  claimants'  land,  as  is  shown  by  the 
findings  that  follow. 

In  order  to  prevent  the  threatened  dan- 
ger to  the  levees  and  the  neck  of  land,  the 
officers  of  the  United  States,  acting  under 
the  authority  of  the  acts  of  Congress,  and 
the  Mississippi  River  Commission,  con- 
structed what  is  known  as  the  Leland  dike, 
running  diagonally  and  at  an  angle  from 
the  main  line  of  levee  on  the  Arkansas  side, 
across  and  on  the  land  of  claimants  to  a 
point  662  feet  beyond  where  the  line  of  the 
plantation  begins,  their  object  being  to  di- 
yert  the  current  of  the  stream  during  high 
waters  from  impinging  upon  the  levee,  and, 
by  throwing  it  northeastward  by  the  dike, 
to  prevent  the  destruction  of  the  levee,  and 
the  cutting  across  the  neck  of  land.  The 
^dike  first  went  into  and  on  the  land  of 
•  claimants  a  distance  of  662  feet,  but,  the 
end  of  it  being  exposed  to  the  waters  of  the 
river  and  to  its  powerful  current,  the  offi- 
cers deemed  it  necessary  to  extend  the  dike 
a  distance  of  some  2,700  feet  farther  upon 
the  land  of  claimants,  and  did  so  extend  it 
in  ld07,  without  any  condemnation  of  the 
land  and  with  no  remuneration  therefor  be- 
ing made  to  claimants.  A  large  part  of  the 
soil  was  used  for  the  construction  of  the 
extension. 

Before  the  United  States  joined  the  levee 
lines  in  accordance  with  the  Eads  plan,  thus 
making  the  same  continuous,  there  were  oc- 
casional overflows  of  the  plantation,  but 
they  hi^ve  been  made  deeper  and  more  force- 
ful by  the  adoption  of  said  system.  But  be- 
fore the  erection  of  the  dike  the  overflows 
did  not  materially  damage  the  plantation 
and  it  remained  still  valuable  for  agricul- 
tural purposes.  By  the  extension  of  the 
dike  the  high-water  current  of  the  river  has 
been  deflected  over  and  across  a  large  part 
of  the  plantation,  flowing  in  the  same  direc- 
tion as  did  a  portion  of  the  high  waters  of 
the  river  before  the  erection  of  the  dike,  but 
with  greater  force  and  depth,  the  escape  of 
a  portion  of  the  high  waters  over  and 
across  the  neck  of  land  being  prevented  by 
the  dike,  in  consequence  of  which  the  over- 
flows of  the  plantation  have  been  greatly 
increased  and  intensified,  the  result  of 
which  has  been  to  wash  and  scour  out  its 
top  soil  and  to  deposit  upon  a  large  part 
of  the  plantation  great  burdens  of  sand  and 
gravel,  and  3,696  acres  have  been  thereby 
rendered  totally  unfit  for  cultivation  or  any 
other  profitable  use.  This  result  had  been 
\used  partly  by  the  joining  of  the  levee 
tems  and  the  erection  of  the  dike,  but 


directly  and  proximately  by  the  erection  of 
said  dUce. 

"The  3,696  acres  of  land  hereinbefore 
mentioned  at  the  time  of  the  erection  of  the 
Leland  dike  was  of  the  value  of  $83,920. 
Thirty-one  and  four-tenths  acres  of  the 
same  is  actually  and  wholly  occupied  by^ 
the  United  States  by  the  construction  of  the  JJ 
dike  before  mentioned, *and  the  balance  of* 
said  3,696  acres,  to  wit,  3,664.6,  has  been 
destroyed  and  rendered  totally  unfit  for 
cultivation  or  any  other  profitable  use  by 
the  owners  thereof.  .  .  .  The  court  finds 
as  an  ultimate  fact,  in  so  far  as  it  is  a 
question  of  fact,  that  the  said  3,696  acres 
of  land  was  somewhat  impaired  in  value  by 
the  construction  of  said  levee  system,  but 
that  its  use  was  totally  destroyed  by  the 
erection  of  the  Leland  dike  and  was  thereby 
taken,  its  value  at  the  time  of  such  destruc- 
tion and  taking  being  $83,920." 

Upon  these  findings,  a  judgment  was  ren- 
dered in  favor  of  the  claimants  for  $54,920, 
the  difference  between  this  and  the  total 
value  of  the  land  apparently  being  repre- 
sented by  an  outstanding  mortgage. 

The  record  shows  that  the  case  was  tried 
and  considered  with  unusual  care  and  de- 
liberation in  the  court  of  claims.  The  pe- 
tition was  filed  July  19,  1909;  final  judg- 
ment was  entered  February  17,  1914,  nunc 
pro  tunc  as  of  February  12,  1912.  The 
merits  of  the  case  were  argued  at  least 
three  times,  and  the  United  States  filed 
several  motions  for  new  trial,  for  amoid- 
ment  of  the  findings,  etc.  It  was  therefore 
only  after  years  of  eontentious  litigation 
that  the  court  of  claims  arrived  at  the  find- 
ings and  conclusions  upon  which  it  baaed 
its  judgment. 

In  this  court  the  case  has  been  fully 
argued  upon  the  facts  disclosed  by  the  find- 
ings; the  argument  for  the  government  be- 
ing conducted  by  the  learned  Solicitor  Gen- 
eral in  person.  It  was  not  suggested  in 
argument  that  the  findings  were  incomplete 
or  wanting  in  certainty. 

That  the  essential  facts  clearly  appear 
from  the  findings  is  evident  from  the  follow- 
ing excerpt  from  the  government's  brief: 

"From  the  findings  of  the  court  of  claime 
the  following  facts  appear:     The  planta-^ 
tion,  described  as  'Point  Chicot  plantation,' •» 
is  situated  in  Chicot  county,  in  the*south-« 
eastern  comer   of   Arkansas.     It   is  in   a 
bend,  bounded  on  the  north,  east,  and  west 
by   the   river.     Behind   the   Point   Chicot 
plantation  to  the  south  was  a  levee,  a  part 
of  the  general  system  constructed  by  the 
United   States  and  local  authorities  after 
1883,  pursuant  to  the  Eads  plan  for  the  im- 
provement of  navigation.    Between  the  levee 
and  Point  Chicot  plantation  was  a  low  strip 
of  ground  often  covered  by  the  river.    The 
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natural  enrroit  of  the  river  in  high  water 
seasons^  running  oyer  the  low  strip  of 
ground  behind  the  Point  Chicot  plantation, 
threatened  the  destruction  of  the  levee,  and 
a  severance  of  the  Point  from  the  mainland, 
leaving  Point  Chicot  an  island.  To  fore- 
stall the  danger  to  the  levee  from  erosion, 
and  to  the  connecting  neck  of  land,  and 
thus  to  prevent  the  river  from  leaving  its 
channel,  agents  of  the  United  States  gov- 
ernment constructed  the  Leland  dike  in 
1904,  running  662  feet  into  the  Point  Chi- 
cot plantation.  In  1907  the  dike  was  ex- 
tended 2,700  feet  further  on  claimants' 
land.  In  all,  31.4  acres  were  occupied  in  the 
construction  of  the  Leland  dike.  ...  In 
periods  of  high  water  the  floods  deflected  by 
the  dike  came  over  the  plantation,  render- 
ing 3,696  acres  of  the  plantation  unfit  for 
cultivation." 

Even  were  it  suggested,  as  it  is  not,  that 
the  court  of  claims  had  committed  some 
trial  error  or  had  drawn  improper  infer- 
ences from  the  evidence  there  submitted, 
this  court  would  have  no  authority  to  re- 
view the  judgment  and  reverse  it  upon  that 
ground.  The  rules  established  by  this 
court,  pursuant  to  §  708,  Rev.  Stat,  (now 
I  243,  Judicial  Code  [36  SUt.  at  L.  1157, 
ehap.  231,  Comp.  Stat.  1913,  §  1220]),  for 
regulating  appeals  from  the  court  of  claims, 
require  that  the  record  shall  contain  "a 
finding  by  the  court  of  claims  of  the  facts 
in  the  case,  established  by  the  evidence,  in 
the  nature  of  a  special  verdict,  but  not  the 
evidence  establishing  them;  and  a  separate 
statement  of  the  conclusions  of  law  upon 
^  said  facts  on  which  the  court  founds  its 
•  judgment  or'decree."  The  findings  are  con- 
elusive  upon  this  court  unless  error  of  law 
appear  in  the  record.  United  States  T. 
Smith,  94  U.  S.  214,  24  L.  ed.  116;  Stone  v. 
United  SUtes,  164  U.  S.  380,  41  L.  ed.  477, 
17  Sup.  Ct.  Rep.  71;  District  of  Columbia 
V.  Barnes,  197  U.  S.  146,  160,  49  L.  ed.  699, 
700,  25  Sup.  Ct.  Rep.  401. 

The  entire  argument  for  the  government 
may  be  reduced  to  the  single  contention 
that  its  liability  for  damages  is  limited  to 
the  31.4  acres  of  claimants'  lands  that  are 
actually  occupied  by  the  Leland  dike,  and 
that  the  court  of  claims  erred  in  awarding 
compensation  also  for  the  3,664.6  acres  de- 
stroyed by  the  deflection  upon  it  of  the 
flood  waters  of  the  river  through  the  con- 
struction and  maintenance  of  the  dike.  The 
simple  question  is  whether  the  case  should 
be  goTemed  by  United  States  v.  Grizzard, 
219  U.  8. 180,  55  L.  ed.  165,  31  LJl.A.(N.S.) 
1185,  31  Sup.  Ct.  Rep.  162,  upon  which  the 
court  of  claims  rested  its  decision,  or  by 
Bedford  y.  United  States,  192  U.  S.  217, 
48  L.  ed.  414,  24  Sup.  a.  Rep.  238;  and 
36  S.  C.--34. 


Jackson  y.  United  States,  230  U.  8.  1«  57 
L.  ed.  1363,  83  Sup.  Ct.  Rep.  1011. 

It  was  attempted  to  be  shown  in  argn* 
ment  that  the  causes  of  the  damage  to 
claimants'  lands  were  diverse,  it  being  at- 
tributable in  part  to  the  levee  work  of  the 
local  and  state  authorities,  and  only  in  part 
to  the  construction  of  the  Leland  dike  by 
the  agents  of  the  United  States  government. 
It  seems  to  me  that  the  findings  render  this 
matter  periectly  clear,  for  they  show  that 
while  the  general  work  of  levee  construc- 
tion in  which  local,  state,  and  Federal 
agencies  co-operated  resulted  in  an  increased 
elevation  of  the  flood  levels  and  subjected 
claimants'  land  to  deeper  overflows  than 
before,  and  consequently  somewhat  reduced 
its  value  for  agricultural  purposes,  no  com* 
pensation  was  awarded — indeed,  none  waa 
or  is  asked — ^for  this  general  and  oonsequen- 
tial  result  of  levee  construction.  Nor  waa 
the  judgment  in  favor  of  claimants  based 
at  all  upon  the  value  that  claimants'  landa 
would  have  had  but  for  this  levee  constmo- 
tion.  On  the  contrary,  the  finding  is  ex- 
plicit that  while  the  tract  of  3,696  aerea 
of  land  was  somewhat  impaired  in  valua^t. 
by  the  construction  of  the  levee  system,  its^ 
use  was  totally^destroyed  by  the  subsequent* 
erection  of  the  Leland  dike,  and  that  ite 
value  at  the  time  of  such  deatruotum  waa 
$83,920. 

In  view  of  this,  I  confess  myself  unable 
to  comprehend  the  basis  of  the  criticism 
that  the  findings  lack  precision  and  thai 
the  effects  of  the  work  done,  respectively, 
by  the  states  and  by  the  United  States^ 
ought  to  be  more  clearly  distinguished.  li 
is  not  suggested  in  what  respect  the  find* 
ings  lack  precision,  and  the  government  ad- 
vances no  such  contention.  The  findings- 
certainly  render  it  most  clear  that  no  com* 
pensation  is  claimed  or  allowed  for  any-^ 
thing  done  by  the  state  or  local  authori- 
ties; that  neither  of  these  has  invaded  the- 
soil  of  claimants'  lands;  that  this  invasion 
was  done  solely  by  agents  of  the  United 
States  government,  acting  under  the  au- 
thority of  acts  of  Congress,  in  the  execu- 
tion of  an  important  public  work;  and  that 
by  their  acts  31.4  acres  were  actually  occu- 
pied for  the  construction  of  the  dike,  and 
the  balance  of  the  3,696  acres  were  de- 
stroyed as  the  direct  consequence  of  the- 
effect  of  the  dike  in  turning  the  fiood 
waters  of  the  river  upon  and  across  claim- 
ants' lands  in  other  than  their  natural 
course;  and  this  because  the  dike  performed 
the  very  function  that  it  was  designed  to- 
perform. 

Unfavorable  reference  is  made  to  the* 
finding  that,  in  addition  to  the  danger 
which  threatened  the  levee,  the  current,  im- 
pinging upon  the  banks  of  the  stream  at- 
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the  neck  of  land,  cnt  into  it,  threatening  to 
cat  through  it  and  thus  straighten  the 
channel  and  make  of  Point  Chicot  planta- 
tion an  island.  I  am  unable  to  see  in  this 
anything  else  than  a  very  clear  and  direct 
inference  based  upon  the  physical  facts  and 
the  effect  of  previous  floods  upon  the  neck 
of  land  as  recited  in  the  findings,  viewed  in 
the  light  of  a  history  of  cut-offs  so  frequent 
and  familiar  along  the  lower  Mississippi  as 
to  have  become  a  matter  of  common  knowl- 
edge. But,  if  the  finding  is  wanting  in  any 
^  respect,  this  has  nothing  to  do  with  claim- 
^  ants'  right  to  compensation  for  the  taking 

•  of  their  lands.  The*  danger  to  the  neck  of 
land  connecting  Point  Chicot  with  the  main- 
land does  not  affect  the  question  of  the 
quantity  or  value  of  the  land  taken  from 
claimants.  It  bears  solely  upon  the  necea- 
tity  for  the  taking.  Now,  the  objection  of 
want  of  necessity  may  be  appropriately 
raised  by  an  objecting  landowner.  But  sure- 
ly it  does  not  lie  in  the  mouth  of  the  gov- 
ernment, after  an  actual  taking  of  private 
property,  to  answer  a  claim  for  compensa- 
tion by  setting  up  that  there  was  no  neces- 
sity for  taking  it. 

It  is  said  that  it  may  be  questioned 
whether  the  river,  breaking  through  at  the 
neck,  would  have  confined  itself  to  a  narrow 
channel,  making  Point  Chicot  plantation 
an  island,  and  would  not  have  permanently 
submerged  it  or  swept  it  away.  Plainly, 
this  is  wholly  speculative;  and  it  seems  to 
me,  in  view  of  the  findings  and  the  illustra- 
tive map,  that  the  result  hinted  at  is  not 
even  a  remote  possibility.  The  findings  are 
clear  to  the  effect  that,  before  the  construc- 
tion of  the  dike,  fiood  waters  went  across 
the  neck  of  land,  to  the  relief  of  the  Point 
Chicot  plantation,  upon  which  the  ground 
is  much  higher.  The  entire  width  of  the 
river  opposite  the  neck  of  land  and  on  its 
upper  side  is  about  one-half  mile,  perhaps 
less.  As  already  mentioned,  the  neck  is 
less  than  a  mile  across,  and  it  extends  for 
over  a  mile  from  the  levee  to  the  nearest 
line  of  the  Point  Chicot  plantation. 

My  brethren  deduce  an  inference  of  pos- 
sible extensive  erosion  from  the  reports  of 
the  United  States  engineers.  The  reports 
at  the  utmost  would  be  no  more  than  evi- 
dential as  to  this  point.  Nor  am  I  aware 
that  this  court,  in  reviewing  a  judgment  of 
the  court  of  claims,  is  at  liberty  to  seek 
eontradiction  of  the  express  findings  of  fact 
made  by  that  court  by  reference  to  some 
government  publication  of  which  we  may 
take  judicial  notice. 

But  if,  before  construction  of  the  Leland 

dike,  there  was  any  probability,  near  or  re- 

^mote,  that  the  opening  of  a  cut-otf  at  the 

2  neck  of  land  would  lead  to  any  encroach- 

*  ment  of  the  river  upon  claimants'  land,  the 


only  possible  legitimate  effect  of  this  upon 
their  claim  for  compensation  for  the  laiida 
actually  taken  and  directly  damaged  by 
the  construction  of  the  dike  would  be  to  re- 
duce the  damages  to  such  extent  as  it  should 
be  made  to  appear  that  by  such  construc- 
tion claimants  had  been  specially  benefited 
through  the  saving  of  their  other  lands 
from  destruction.  But  the  burden  of  show- 
ing this  was  upon  defendant,  not  upon 
claimants.  And  I  can  see  no  Justification 
for  reversing  a  judgment,  fairly  recovered 
by  claimants,  upon  the  mere  conjecture 
that  possibly  there  ought  to  have  been  an 
allowance  in  favor  of  the  United  States  for 
the  direct  benefit  that  the  dike  construction 
conferred  upon  claimants. 

Reference  is  made  to  the  fact  that  be- 
fore this  suit  was  brought  George  F.  Arch- 
er, one  of  the  claimants,  brought  a  suit  in 
the  United  States  circuit  court  for  the  east- 
ern district  of  Arkansas  against  the  board 
of  levee  inspectors  of  Chicot  county,  Arkan- 
sas, for  the  damages  arising  from  the  erec- 
tion of  the  dike  and  the  taking  of  the  31.4 
acres  of  land,  and  that,  after  the  overrul- 
ing of  a  demurrer  to  the  complaint,  the  ac- 
tion was  discontinued  before  the  commence- 
ment of  this  suit  (128  Fed.  125).  As  a 
finding  of  fact,  this  manifestly  imports 
nothing  whatever  pertinent  to  the  right  of 
action  of  claimants  against  the  government 
of  the  United  States.  As  an  evidential  cir- 
cumstance, even  were  it  entitled  to  any 
weight,  this  court  has  nothing  to  do  with 
it,  for  we  have  no  jurisdiction  to  consider 
or  weigh  evidence.  Even  as  against  the  de- 
fendant in  that  action,  the  discontinued 
suit  would  not  estop  the  plaintiff  therein; 
and  certainly  this  court  does  not  intend  to 
intimate  that  it  furnishes  any  bar  to  the 
recovery  by  the  claimants  of  compensation 
for  the  land  actually  taken  by  the  govern- 
ment of  the  United  States. 

The  question  whether  claimants  objected^ 
to  the  entry  by  the  officers  of  the  United  2 
States  is  likewise  immaterial,*  for  their  suit  • 
is  based,  not  upon  the  ground  that  the  offi- 
cers were  trespassers,  but  upon  the  ground 
that  they  were  lawfully  engaged  in  the  con- 
struction of  a  public  work  under  govern- 
mental authority,  and  In  the  doing  of  It 
found  it  necessary  to  take  and  did  take  a 
considerable  part  of  claimants'  land,  with 
incidental  direct  damage  to  another  and 
greater  part  This,  upon  well-settled  prin- 
ciples, is  to  be  deemed  a  taking  of  private 
property  for  the  public  use,  and  by  the 
plain  mandate  of  the  6th  Amendment  to 
the  Constitution  is  to  be  made  the  subject 
of  compensation.  The  protest  of  the  prop- 
erty owner  is  not  necessary  to  entitle  him 
to  compensation.  Acquiescence  In  an  vn- 
authorized  taking  may  estop  a  landowner 


Digitized  by 


Google 


1916. 


UNITED  STATES  t.  ABGHER. 


m 


from  having  equitable  relief  by  way  of  in- 
junction against  the  eonsequenoes  of  the 
taking,  or  from  treating  the  taking  as  a 
trespass;  but  it  does  not  disentitle  him  to 
compensation  for  the  land  actually  taken. 
New  York  y.  Pine»  185  U.  S.  93,  06,  103, 
46  L.  ed.  820,  821,  826,  22  Sup.  Ct.  Rep. 
692.  Nor  is  the  absence  of  formal  condem- 
nation proceedings  of  any  consequence.  An 
agreement  on  the  part  of  the  government 
to  pay  him  the  fair  value  of  his  property 
is  necessarily  implied,  on  principles  of  jus- 
tice and  equity,  from  the  mere  act  of  tak- 
ing, and  it  is  upon  the  implied  assumpsit 
that  the  action  rests.  United  States  v. 
Lynah,  188  U.  S.  445,  462,  465,  468-470,  47 
L.  ed.  539,  545-549,  23  Sup.  Ct.  Rep.  349. 

Stress  is  laid  upon  the  suggestion  that  if 
the  government  or  some  third  party  had 
owned  the  site  of  the  Leland  dike  at  the 
time  of  its  erection,  so  that  in  its  construc- 
tion there  had  been  no  invasion  of  the  lands 
of  the  claimants,  the  government  would  not 
have  been  liable  for  the  destruction  thereby 
inflicted.  It  is  quite  true  that  the  consti- 
tutional inhibition  against  the  taking  of 
private  property  for  public  use  without 
compensation  has  been  generally  construed 
as  not  conferring  a  right  to  compensation 
upon  a  landowner,  no  part  of  whose  prop- 
erty has  been  actually  invaded,  and  who 
^  has  sustained  only  consequential  damages 
2  by  reason  of  the  erection  of  a  public  work 
•  upon*  adjoining  land  owned  by  a  third 
party.  It  is  this  doctrine  that  underlies 
the  decisions  of  this  court  in  Bedford  v. 
United  States,  192  U.  S.  217,  48  L.  ed.  414, 
24  Sup.  Ct.  Rep.  238;  and  Jackson  v. 
United  States,  230  U.  S.  1,  57  L.  ed.  1363, 
33  Sup.  Ct.  Rep.  1011.  The  great  hardship 
of  the  doctrine  has  been  so  generally  recog- 
nized that  many  of  the  states  have  estab- 
lished constitutions  providing  in  substance 
that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  compensa- 
tion. Richards  v.  Washington  Terminal 
Co.  233  U.  S.  546,  554,  58  L.  ed.  1088,  1091, 
L.R.A.1915A,  887,  34  Sup.  Ct.  Rep.  654.  A 
rule  so  harsh  in  its  operation  ought  not  to 
be  extended;  and  this  case  very  clearly 
stands  on  the  other  side  of  the  line,  and 
comes  within  a  class  of  cases  quite  as  well 
established,  of  which  United  States  v.  Griz- 
zard,  219  U.  S.  180,  55  L.  ed.  165,  81  L.R.A. 
(N.S.)  1135,  31  Sup.  Ct.  Rep.  162,  is  an 
example. 

I  cannot  yield  assent  to  the  suggestion 
that  the  taking  of  the  31.4  acres,  actually 
invaded  and  occupied  by  the  construction 
of  the  dike,  can  be  treated  as  a  matter 
apart  from  the  destruction  of  the  3,664.6 
acres  of  claimants'  lands  immediately  ad- 
joining, which,  as  a  direct  result  of  the 
construction  of  the  dike  and  because  of  the 


function  that  it  performs,  haTe  been  *VHi* 
dered  totally  unfit  for  cultivation  or  «bj 
other  profitable  use  by  the  owners  thereof.** 
Assuming,  for  the  purposes  of  the  arga- 
ment,  that  if  the  government  itself,  or  some 
stranger,  had  owned  the  site  of  the  dike,  so 
that  in  the  erection  of  it  no  actual  invasion 
had  been  made  upon  claimants'  lands,  the 
government  would'  not  have  been  liable  on 
an  implied  assumpsit  for  the  destruction 
thereby  infiicted,  it  is  sufficient  to  say  that 
that  is  not  thia  case.  The  whole  of  the 
lands  in  question  were  owned  by  claimants, 
and  were  in  use  as  integral  parts  of  a 
single  plantation.  There  was  an  actual  in- 
vasion and  exclusive  occupancy  of  claim- 
ants' lands  in  the  construction  of  the  dike, 
and  the  destruction  of  the  adjoining  lands 
was  a  direct  and  necessary  consequence  of 
the  use  made  of  the  dike,  and,  in  justice, 
must  be  regarded  as  an  inseparable  part  of  n 
the  taking.  It  is  the  established  rule,  rec-S 
ognized  everywhere,  that  where* only  part* 
of  a  tract  of  land  is  taken,  the  owner  is  en- 
titled not  merely  to  the  market  value  of  the 
part  taken,  but  to  all  damages  to  the  re- 
mainder of  his  tract  proximately  result- 
ing from  the  use  made  of  the  part  actually 
taken;  or,  putting  it  in  another  way,  he  is 
entitled  to  the  diflference  between  the  mar- 
ket value  of  the  entire  tract  and  the  market 
value  of  that  which  is  left;  excluding  from 
consideration,  however,  any  general  benefit 
that  is  shared  by  all  landowners  whose 
property  is  similarly  circumstanced.  A 
multitude  of  cases  might  be  cited  in  sup- 
port of  this  proposition,  but  is  is  not  neces- 
sary, for  they  can  be  found  in  the  text 
books  and  cyclopedias.  The  doctrine  has 
been  uniformly  adhered  to  by  this  court. 
In  Bauman  v.  Ross,  167  U.  S.  548,  574,  42 
L.  ed.  270,  283,  17  Sup.  Ct.  Rep.  966,  it 
was  expressed  thus:  "When  part  only  of 
a  parcel  of  land  is  taken  for  a  highway,  the 
value  of  that  part  is  not  the  sole  measure 
of  the  compensation  or  damages  to  be  paid 
to  the  owner;  but  the  incidental  injury  or 
benefit  to  the  part  not  taken  is  also  to  be 
considered.  When  the  part  not  taken  is 
left  in  such  shape  or  condition  as  to  be  in 
itself  of  less  value  than  before,  the  owner 
is  entitled  to  additional  damages  on  that 
account.  When,  on  the  other  hand,  the 
part  which  he  retains  is  specially  and  di- 
rectly increased  in  value  by  the  public  im- 
provement, the  damages  to  the  whole  par- 
cel by  the  appropriation  of  part  of  it  are 
lessened."  In  Sharp  v.  United  States,  191 
U.  8.  841,  353,  364,  48  L.  ed.  211,  215,  216, 
24  Sup.  Ct.  Rep.  114,  an  attempt  was  made 
to  apply  the  same  rule  to  separate  and  in- 
dependent farms  owned  by  the  same  owner, 
and  having  no  necessary  relation  to  each 
other,  the  farming  on  each  having  been  con- 
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•ducted  separately,  and  each  farm  haring 
its  own  house  and  outbuildings.  The  court 
said:  '^pon  the  facts  which  we  have  de- 
tailed, we  think  the  plaintiff  in  error  was 
not  entitled  to  recover  damages  to  the  land 
not  taken  because  of  the  probable  use  to 
^  which  the  government  would  put  the  land 
^  it  proposed  to  take.  If  the  remaining  land 
•  had*  been  part  of  the  same  tract  which 
the  government  seeks  to  condemn,  then  the 
damage  to  the  remaining  portion  of  the 
tract  taken,  arising  from  the  probable  use 
thereof  by  the  government,  would  be  a 
proper  subject  of  award  in  these  condemna- 
tion proceedings.  But  the  government  takes 
the  whole  of  one  tract."  In  United  States 
V.  Grizzard,  219  U.  8.  180,  182,  183,  65  L. 
ed.  165,  166,  31  L.R.A.(N.S.)  1135,  31  Sup. 
€t.  Rep.  162,  which  was  an  action  by  the 
owners  of  a  farm  for  a  taking  of  a  part 
of  it  by  the  United  States  for  public  pur- 
poses, the  court  said:  "Reference  has  been 
made  to  the  well-known  class  of  cases 
touching  an  injury  to  land  not  taken  by 
the  construction  of  a  railroad  along  and 
upon  an  abutting  public  road,  or  a  change 
of  grade  to  the  damage  of  adjacent  prop- 
erty, and  like  indirect  injuries  to  the  use 
•of  property  adjacent  but  of  which  no  part 
was  taken  from  the  owner.  Northern  Transp. 
Co.  V.  Chicago,  99  U.  S.  635,  25  L.  ed.  336; 
Sharp  V.  United  States,  191  U.  S.  341, 
48  L.  ed.  211,  24  Sup.  Ct.  Rep.  114.  But 
here  there  has  been  an  actual  taking  by 
permanently  flooding  a  part  of  the  farm 
•of  the  defendants  in  error.  An  incident 
of  that  flooding  is  that  a  public  road  run- 
ning across  the  flooded  land  is  also  flooded. 
But  if  this  were  not  so,  and  the  roadway 
had  simply  been  cut  off  by  the  interposition 
of  the  flooded  portion  of  the  farm,  the  dam- 
age would  be  the  same.  Since,  therefore, 
there  has  been  a  taking  of  a  part  of  the 
•owners'  single  tract  and  damage  has  result- 
ed to  the  owners'  remaining  interest  by  rea- 
son of  the  relation  between  the  taken  part 
and  that  untaken,  or  by  reason  of  the  use 
of  the  taken  land,  the  rule  applied  in  the 
cases  cited  does  not  control  this  case.  .  .  . 
Whenever  there  has  been  an  actual  physical 
taking  of  a  part  of  a  distinct  tract  of  land, 
the  compensation  to  be  awarded  includes 
not  only  the  market  value  of  that  part  of 
the  tract  appropriated,  but  the  damage  to 
the  remainder  resulting  from  that  taking, 
embracing,  of  course,  injury  due  to  the  use 
to  which  the  part  appropriated  is  to  be  de- 
voted." 

Bedford  v.  United  States,  192  U.  S.  217, 

?  226,  48  L.  ed.  414,  417,  24  Sup.  Ct.  Rep. 

«  238,  is  dearly*  distinguishable,  it  being  an 

instance  of  consequential  damages  to  the 

claimants'   land  by   reason  of  government 

operations  conducted  6  miles  farther  up  the 


river.  There  was  no  actual  invasion  of  any 
part  of  their  land,  and  therefore  no  respon- 
sibility for  the  consequential  damages  aris- 
ing from  the  government  operations.  Jack- 
son V.  United  States,  230  U.  S.  1,  23,  67 
L.  ed.  1363,  1374,  33  Sup.  Ct.  Rep.  1011, 
was  likewise  a  case  of  consequential  dam- 
ages without  actual  taking  of  any  part  of 
the  claimant's  lands.  It  was  decided  both 
in  the  court  of  claims  (47  Ct.  CI.  579,  613) 
and  by  this  court  upon  the  authority  of  the 
Bedford  Case. 

It  seems  to  me  that  the  findings  of  the 
court  of  claims  are  sufficiently  clear  and 
definite  to  furnish  the  materials  for  a  prop- 
er judgment  upon  the  claim  in  controversy; 
th{it  an  actual  invasion  and  occupation  of 
a  part  of  claimants'  lands,  particularly  do- 
scribed,  by  the  agents  of  the  United  States, 
in  the  construction  of  the  dike  under  the 
authority  of  acts  of  Congress,  is  shown,  as 
well  as  the  market  value  of  the  particu- 
lar part  actually  invaded  and  of  the  larger 
and  adjacent  portion  of  the  same>  tract 
necessarily  destroyed  as  a  direct  and  im- 
mediate result  of  the  construction  and 
maintenance  of  the  dike.  I  also  think  that 
the  case  comes  clearly  within  the  authority 
of  United  States  v.  Grizzard,  supra,  and 
that  the  judgment  under  review  should  be 
affirmed. 

More  than  eight  years  have  elapsed  since 
the  practical  destruction  of  the  greater  part 
of  claimants'  plantation;  nearly  seven 
years  since  the  suit  was  commenced.  And 
as  no  interest  is  allowable  against  the  gov- 
emment  in  a  case  of  this  kind  up  to  the 
time  of  the  rendition  of  judgment  in  the 
court  of  claims  (§  1091,  Rev.  Stat.  §  177, 
Judicial  Code  [36  Stat,  at  L.  1141,  chap. 
231,  Comp.  SUt.  1913,  §  1168];  Tillson  T. 
United  States,  100  U.  S.  43,  47,  26  L.  ed. 
643,  644;  Harvey  v.  United  States,  113  U. 
S.  243,  28  L.  ed.  987,  6  Sup.  Ct.  Rep.  466 )» 
any  unnecessary  postponement  of  the  judg* 
ment  is  a  virtual  denial  of  justice. 

For  these  reasons,  I  dissent. 


(841  V,  B.  l«) 

WILLIAM  FRYE  WHITE,  Receiver  of  Cow^ 
ardin,  Bradley,  Clay,  &  Co.,  Appt, 

V. 

UNITED  STATES. 
United  States  «=>7<>(1>  —  Public  Con- 

TBACTS— AMBIOUITT    —    PbAOTIOAL    CoN- 
STBDCnON. 

Any  uncertainty  as  to  whether  a 
roadway  shown  on  the  plans  was  called  for 
by  a  contract  for  the  construction  of  a 
filtration  plant  for  the  United  States,  so  as 
to  entitle  the  contractor  to  pajrment  for 
the  work  done  by  him  on  such  roadway, 
should  be  resolved  in  the  contractor's  favor, 
where  supplemental  plana  relating  to  sudi 
roadway  and  giving  details  as  to  grades 
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w«re  fumiahed  to  him,  and  the  goyemment 
engineer  first  in  charge,  who  himaelf  drew 
the  plans,  considering  that  the  eonstnic- 
tion  of  the  roadway  was  part  of  the  scheme, 
supervised  and  inspected  the  work  of  con- 
structing it  on  lines,  slopes,  and  grades  and 
of  selected  materials,  and  directed  pay- 
ment therefor  as  being  included  in  the 
contract. 

(Ed.  Note.— For  other  caees,  see  United  States, 
Gent.  Dig.  t  £3;    Dec.  Dig.  «=»70a).l 

[No.  309.] 

Argued  April   19,   191G.     Decided  May  1, 
1916. 

APPEAL  from  the  Ck>urt  of  Claims  to  re- 
view a  judgment  dismissing  a  petition 
for  the  recovery  from  the  United  States  of 
a  simi  alleged  to  be  due  to  a  public  con- 
tractor. Reversed  and  remanded  with  di- 
rections to  enter  judgment  for  appellant  on 
the  findings. 
See  same  case  below,  48  Ct.  CL  169. 

Statement  by  Mr.  Justice  McKenna: 

Appellant  is  the  receiver  of  the  firm  of 
Cowardin,  Bradley,  Clay,  &  Company,  and 
the  successor  of  one  John  D.  McClennan. 
The  latter  filed  in  the  court  of  elaims  a 
petition,  subsequently  amended  by  appel- 
lant, praying  a  judgment  against  the  United 
States  for  the  sum  of  $43,510,  the  amount 
due  that  company  on  a  contract  for  labor 
and  materials  furnished  for  the  construc- 
tion of  a  filtration  plant  in  the  District  of 
Columbia. 

The  court  found,  among  other  things, 
that  there  is  a  driveway  running  completely 
about  the  reservoir,  which  is  an  irregularly 
shaped  body  of  water,  comprising  the  west- 
ern and  southern  part  of  the  filtration 
plant.  The  starting  point  of  "the  roadway" 
(so-called  by  the  court),  its  course  and  ter- 
mination, are  stated. 

The  set  of  plans  attached  to  the  written 
contract,  and  by  its  terms  made  a  part  of 
the  agreement,  included  certain  plans  show- 
ing  the  roadway  bordering  the  reservoir 
10  west  of  the  filter  beds.  One  of  the  plans 
•  (sheet  2)  was  «?dra wing  showing  the  work 
in  general  sections;  another  plan  (sheet 
4)  was  a  general  plan  and  showed  finished 
surfaces;  and  general  plan  No.  1  showed 
the  entire  projected  plant.  All  of  these 
plans  indicated  a  roadway,  and  sheet  No. 
16  also  indicated  a  roadway. 

Afterwards  two  supplemental  plana,  relat- 
ing to  the  roadway  and  giving  details  as 
to  grades,  were  furnished  the  contractor. 

Appellant's  predecessor,  McClennan,  began 
work  <m  the  roadway  in  January  or  Feb- 
ruary, 1904.  It  does  not  appear  that  the 
contractor  was  ordered  in  terms  by  the 
government   engineers   to   build   the   road- ' 


way,  but  it  is  shown  that  when  he  com- 
menced work  on  it  the  engineers  gave  him 
the  line  of  the  toe  of  the  slope,  and  from 
time  to  time  furnished  him  with  the  lines 
showing  the  direction  of  the  road  and  the 
stakes  showing  the  grade,  and  that  the 
work  was  done  under  their  inspection  as 
to  the  lines,  slopes,  and  the  character  of 
the  material  allowed  to  be  deposited  there- 
on. 

The  contractor  began  to  build  the  road- 
way by  filling  with  earth  excavated  from 
other  parts  of  the  work,  and  he  continued 
to  fill  in  and  build  the  roadway  in  accord- 
ance with  the  plans  and  under  the  inspec- 
tion of  the  engineers  until  February  14,  1905, 
and  had  been  paid  at  various  times  about 
$12,000  on  account  of  the  work  done  on  esti- 
mates made  by  the  government.  The  first 
payment  was  on  voucher,  month  of  March, 
1904,  covering  all  work  done  on  the  road 
up  to  the  end  of  February,  1904,  for  "em- 
bankment (A,  item  No.  2),  13,000  cubie 
yards,  at  30  cents,  less  10  per  cent  retained, 
amounting  to  $3,510."  Except  for  said 
voucher  no  separate  estimates  were  made 
of  the  amount  of  fill  placed  in  the  roadway, 
the  work  done  thereon  being  included  in 
the  regular  monthly  estimates  with  the 
work  done  on  other  portions  of  the  filtra- 
tion plant. 

Shortly  after  McClennan  was  appointed  S 
receiver  in* August;  1903,  he  made  arrange-* 
ments  with  the  Soldiers'  Home  authorities, 
at  a  considerable  cost,  to  dispose  of  waste 
material  on  the  Soldiers'  Home  groimds 
under  certain  conditions,  the  terms  of 
which,  so  far  as  the  amoxmt  of  material  to 
be  placed  thereon  is  concerned,  were  never 
carried  out.  The  roadway  was  just  as  con- 
venient a  place  as  any  to  dispose  of  waste 
material,  and  the  cost  of  putting  it  there 
was  no  more  than  it  would  have  been  to 
have  placed  it  on  the  Soldiers'  Home 
grounds. 

McClennan,  he  then  being  receiver,  was 
informed  by  the  engineer  officer  in  charge 
on  behalf  of  the  United  States  that  he 
would  not  allow  any  further  payments  for 
work  done  on  the  roadway.  For  a  short 
time  afterward,  and  pending  negotiations 
regarding  the  matter  with  the  engineer  of- 
ficer, appellant  continued  dimiping  material 
that  he  wanted  to  dispose  of  on  the  road- 
way. He  finally  discontinued  work  there- 
on, at  which  time  about  6,000  cubic  yards 
of  fill  was  necessary  to  complete  the  road- 
way. It  was  subsequently  finished  by  the 
United  States  without  further  cost. 

In  the  final  settlement  there  was  deducted 
from  the  amoimt  paid  a  sum  equal  to  such 
of  the  fill  in  the  roadway  as  had  btien  paid 
for  at  the  rate  of  30  cents  per  cubic  yard, 
amounting  to  about  $12,000. 
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"Ob  or  about  February  15,  1904,  the  gov- 
enunent  engineer  in  eharge  bad  crosa  aee- 
tiona  taken  over  the  line  of  the  roadway  in 
question,  whioh  croes  sections  were  used  in 
eomputing  the  amount  of  work  done  by  the 
contractor  thereon  outside  of  the  lines  al- 
lowed and  paid  for  in  the  final  estimate,  and 
the  amount  of  fill  so  made  and  not  paid  for 
was  found  to  be  67,578  cubic  yards,  which, 
&t  30  cents  per  cubic  yard,  amounts  to 
$20^78.40.- 

From  these  facts  the  court  concluded  that 
appellant  was  not  entitled  to  recover,  and 
dismissed  the  petition.  Judgment  was  en- 
tered accordingly  and  this  appeal  was  then 
prosecuted. 

Mr.  Channoey  Hackett  for  appellant. 
Assistant  Attorney  General   Thompson 
for  appellee. 

s 

?  *lir.  Justice  HcKenna,  after  stating  the 
facts  as  above,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  findings  that  the 
plans  diowed  a  roadway  bordering  the  res- 
ervoir. This  finding  seems  to  be  contested 
by  the  government,  the  contention  being 
that  where  the  roadway  was  to  be  placed 
"was  merely  marked,"  and  no  detail  what- 
soever as  to  its  exact  location  or  dimen- 
sions was  shown  by  the  plans.  The  finding, 
however,  is  more  specific  One  of  the  plans 
showed  the  work  in  general  sections  and  in- 
dicated the  roadway;  another  showed 
finished  surfaces,  with  the  roadway  there- 
on; still  another  showed  the  entire  filtra- 
tion plant,  the  road  again  being  indicated, 
and  it  was  marked  again  on  another  plan. 
Such  persistent  repetition  must  have  had 
other  purpose  than  mere  designation,  and, 
besides,  there  were  supplemental  plans  fur- 
nished the  contractor  relating  to  the  road- 
way, giving  detail  as  to  grades.  And,  fur- 
ther, the  engineer  in  charge  gave  the  "toe 
of  the  slope"  to  the  contractor  and  "from 
time  to  time  furnished  him  with  the  lines 
showing  the  direction  of  the  road  and  the 
stakes  showing  the  grade."  "The  lines, 
slopes,  and  the  character  of  the  material  al- 
lowed to  be  deposited  thereon"  were  under 
his  inspection. 

The  force  of  these  findings  is  added  to  by 
the  fact  that  the  engineer  first  in  charge 
and  under  whom  the  work  was  commenced 
on  the  roadway  drew  the  plans  and  his  ac- 
tion was  their  interpretation.     It  was  not 
inadvertent.    The  first  payment  to  the  con- 
tractor was  on  a  voucher  which  contained 
^  the  work  on  the  road  as  an  item  of  liabil- 
^*  ity,     and,     though     subsequent     vouchers 
•  omitted    such  •  specification,    work    on   the 
roadway  was  included  in  the  regular  month- 


ly estimates.  And  thia  oontinued  uatU  a 
new  engineer  came  upon  the  scene.  Witk 
him  came  controversy.  He  not  only  intro- 
duced a  new  construction  of  the  contract, 
but  so  far  reversed  the  construction  and 
action  of  his  predecessor  as  to  deduct  in 
the  final  settlements  the  amounts  allowed 
by  the  latter. 

Undoubtedly  the  contract  has  ambiguity, 
and  to  present  and  resolve  the  ambiguity 
in  detail  would  require  a  precise  and  literal 
examination  of  the  contract.  Such  exami- 
nation would  greatly  and,  we  think,  useless- 
ly* prolong  this  opinion.  We  should  be 
brought,  nevertheless,  to  a  few  broad  de- 
termining considerations. 

The  contention  of  the  government  is  based 
upon  what  is  said  to  be  the  purpose  of  the 
contract,  which,  it  is  further  said,  "so  fat 
as  appellant  was  concerned  [italics  coun- 
sel's], was  the  construction  of  the  filtration 
plant  proper."  The  appellant,  in  opposition, 
declares  that  the  contract  enumerated  three 
kinds  of  fills  "and  all  other  fills  and  em- 
bankments shown  by  the  plans  or  directed 
to  be  made  by  the  engineer  officer  in 
charge."  Though  some  doubts  beset  appel- 
lant's contention  and  some  considerations 
bear  against  it,  there  are  others  which  de- 
termine for  it  The  most  important  of  the 
considerations  against  it  is  the  charge  by 
the  government  that  the  contractor  was 
paid  for  every  yard  of  excavation,  and  that 
the  dirt  excavated  had  to  be  deposited  some- 
where, and  the  roadway  "was  just  as  con- 
venient a  place  as  any  to  dispose"  of  it. 
And  this  is  given  strength  by  the  fact  that 
the  contractor  had  arranged,  at  a  consider- 
able cost,  with  the  Soldiers'  Home  authori- 
ties to  dispose  of  waste  material  on  the 
grounds  of  the  Soldiers'  Home. 

But  there  is  the  countervailing  consider- 
ation to  which  we  have  adverted,  that  is, 
of  the  action  of  the  engineer  first  in  charge^ 
and  it  was  he  who  drew  the  contract.  He^ 
was  there  for  direction.  He  considered  that  £ 
the  roadway  •was  part  of  the  scheme.  He* 
directed  and  superintended  its  construction. 
And  it  was  a  systematic  structure,  not  a 
mere  dumping  place  or  deposit  for  materiaL 
It  was  constructed  upon  lines,  slopes,  and 
grades,  and  of  selected  materials.  Further, 
in  continued  manifestation  of  his  Judgment 
that  the  contract  included  it,  and  in  ap- 
proval of  its  conformity  to  the  contract,  he 
directed  payment  for  it.  There  is  nothing 
which  refiects  upon  the  sincerity  of  his 
judgment,  and  it  is  necessarily  the  impor- 
tant factor  in  determining  the  responsibil- 
ity of  the  government. 

Whether  the  roadway  was  necessary  or 
aeeessory  to  the  filtration  plant  is  not  im- 
portant to  consider.  We  may  observe,  how- 
ever, that  it  was  subsequently  finished  by 
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the  United  States,  and  manifestly  deemed 
desirable. 

Judgment  reversed  and  cause  remanded^ 
with  directions  to  enter  judgment  for  ap- 
pellant on  the  findings  and  in  accordance 
with  this  opinion. 

Mr.  Justice  McReynoIds  took  no  part 
in  the  consideration  and  decision  of  this 


(241  n.  8.  108) 

DAVID  LAMAR 

V. 

UNITED  STATES. 

Courts  €=»405(2)  —  Court  of  Appeals— 
Compelling  Election  of  Remedies. 

1.  The  circuit  court  of  appeals  may  not 
require  a  plaintiff  in  error  to  elect,  under 
penalty  of  dismissal  in  case  of  refusal, 
which  of  two  writs  of  error  to  review  a 
conviction  in  a  Federal  district  court,  one 
sued  out  directly  from  the  Supreme  Court, 
and  the  other  out  of  the  circuit  court  of 
appeals,  he  will  pursue,  since  the  exertion 
of  the  judicial  power  alone  could  determine 
which  of  the  two  writs  was  available,  and 
even  if  the  situation  arising  from  the  pend- 
ency of  the  two  writs  created  doubt,  the 
jurisdictional  or  other  questions  as  to  which 
the  doubt  existed  could  have  been  certified 
to  the  Supreme  Court. 

fEd.  Note.— For  other  caaes,  see  Courts,  Cent. 
g.  t  1097 ;    Dec.  Dig.  ^=»406(2) ;    Appeal  and 
Error.  Cent.  Dig.  8  3302.] 

Courts  ^s=>383(1)— Certiorari  to  Circuit 
Court  of  Appeals— Scope  of  Review. 

2.  The  Federal  Supreme  Court,  having 
eorrected  on  certiorari  the  error  of  a  cir- 
cuit court  of  appeals  in  dismissing  a  writ 
of  error  to  review  a  conviction  in  a  dis- 
trict court  upon  the  refusal  of  plaintiff  in 
error  to  elect  whether  he  would  pursue  that 
writ  or  one  sued  out  directly  from  the  Su- 
preme Court,  will  dispose  of  the  case  on 
the  merits  because  of  the  serious  doubt 
which  may  have  arisen  out  of  the  giving 
by  the  district  judge,  for  the  purpose  of  the 
writ  of  error  from  the  Supreme  Court,  of 
a  certificate  as  to  a  jurisdictional  question, 
although  it  was  afterward  established  that 
there  was  no  foundation  whatever  for  al- 
lowing it,  and  because  of  the  resulting  com- 
plexity of  the  question  as  to  whether  the 
jurisdiction  of  the  Supreme  Court  had  not 
attached  to  the  subject-matter  and  excluded 
the  advisability,  if  not  the  power,  of  the 
court  to  certify  to  the  Supreme  Court  the 
question  which  writ  of  error  was  para- 
mount, when  of  necessity  a  certificate  in- 
volving the  solution  of  that  question  had 
already  been  made  by  the  district  judge. 

[Bd.   Note.— For  otber  cases,  see  Courts,  Dec. 
Dfg.  «=s>383(l).] 

False  Personation  ^=»1  —  Of  Federal 
"Officer*  '— <3on  oressman. 

3.  A  member  of  the  House  of  Repre- 
sentatives of  the  Congress  of  the  United 
States  is  an  oflBcer  acting  under  the  author- 
ity of  the  United  States,  within  the 
meaning  of  U.  S.  Crim.  Code,  §  32  (Act 
March  4.  1901).  c.  .S21,  35  Stat  1005  [Comp, 


St  1918,  §  10106J)  making  criminal  the  false 
personation  of  such  an  ofllcer  with  intent  to 
defraud. 

[Ed.  Note.— For  otber  cases,  see  False  Persona- 
tion, Cent  Dig.  S  1:    Dec.  Dig.  ®=»L 

For  other  deflnitlons.  see  Words  and  Phrases. 
First  and  Second  Series,  Officer.] 

False  Personation  ^=>1  —  Of  Federal 
Officer— Unauthorized  Act— "Officer 
Acting  Under  Authority  of  United 
States." 

4.  Any  overt  act  to  carry  out  the  fraud- 
ulent intent,  whether  or  not  it  would  have 
been  legally  authorized  had  the  assumed 
capacity  existed,  falls  within  the  condemna- 
tion of  U.  S.  Crim.  Code,  §  32,  providing 
for  the  criminal  punishment  of  one  who, 
with  intent  to  defraud,  falsely  assumes  or 
pretends  to  be  an  officer  or  employee  acting 
under  the  authority  of  the  United  States, 
and  takes  upon  himself  to  act  as  such. 

[Ed.  Note.— For  other  cases,  see  False  Persona- 
tion. Cent.  Dig.  t  1;    Dec.  Dig.  ^=:»1.] 

False  Personation  ^=»4— Indictment  — 

Sufficiency. 

6.  An  indictment  charging  the  false 
personation  of  an  officer  of  the  United 
States,  with  intent  to  defraud,  contrary  to 
U.  S.  Crim.  Code,  §  32,  cannot  be  held  in- 
sufficient on  writ  of  error  to  support  a  con- 
viction thereunder,  on  the  ground  that  it 
fails  to  describe  the  circumstances  of  the  of- 
fense, where  it  clearlv  charges  the  illegal 
acts  complained  of,  and  the  requisite  fraudu- 
lent intent,  states  the  date  and  place  of  the 
commission  of  the  acts  charged,  and  gives 
the  name  and  official  character  of  the  of- 
ficer whom  the  accused  was  charged  with 
having  falsely  personated,  and  there  is  no 
suggestion  of  any  want  of  knowledge  of  the 
crime  which  was  charged,  or  of  any  sur- 
prise concerning  the  same,  and  there  is 
no  intimation  that  any  request  was  made 
for  a  bill  of  particulars  concerning  the  de- 
tails of  ^e  offense  charged. 

fEd.  Note.— For  other  cases,  see  False  Persona- 
tion, Cent.  Dig.  t  2 ;    Dec.  Dig.  «s»4.] 

Criminal  Law  «=>10T  —  Right  to  be 
Tried  Where  Ofb^nse  was  Committed 
—Assignment  of  Judge  in  Other  Dis- 
trict. 

6.  The  assignment  of  a  Judge  of  one 
Federal  district  and  circuit  to  duty  in  an- 
other district  and  circuit,  conformably  to 
the  Judicial  Code,  §  18,  as  amended  by  the 
act  of  October  3,  1013  (38  Stat,  at  L.  203, 
chap.  18,  Comp.  Stat.  1013,  §  985),  does  not 
virtually  destroy  the  latter  district  by 
creating  a  new  district  whose  boundaries 
are  undefined,  and  thus  violate  the  rights 
secured  under  U.  S.  Const.,  6th  Amend., 
to  one  tried  before  such  judge  for  a  criminal 
<)flfense,  by  subjecting  him  to  trial  in  a  dis- 
trict not  established  when  the  offense  with 
which  he  is  charf^ed  was  committed. 

[Sd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  219:    Dec.  Dig.  ^s»107.] 
Constitutional  Law  <^=»74— Separation 

OF  Powers— LiEQislative  Usurpation  of 

Executive  Power. 

7.  The  power  of  appointment  and  con- 
firmation vested  by  the  Federal  Constitu- 
tion in  the  President  and  Senate  is  not 
usurped  by  the  assignment,  conformably  to 
the  Judicial  Code,  §  18,  as  amended  by  the 
act  of  October  3,  1913  (38  Stat,  at  L.  203, 
chap.  18,  Comp.  SUt.  1913,  §  985),  of  a 
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judge  of  one  Federal  district  and  circuit 
to  duty  in  another  district  and  circuit. 

[Ed.  Note.— For  other  casM.  tee  Oonstitutlonal 
Law.  Cent.  Dig.  |  124;    Dec.  Dig.  «=»74.] 

[No.  896.] 

Argued   April   4,    1916.     Decided   May    1, 
1916. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
dismissed  a  writ  of  error  to  the  District 
Court   for   the  Southern   District  of   New 
York  to  review  a  oonviotion  in  that  oourt 
of  a  false  personation  of  a  Federal  officer 
with  intent  to  defraud.    Affirmed. 
See  same  case  below,  227  Fed.  1019. 
The  facts  are  stated  in  the  opinion. 
Messrs.   A.    Ijeo    Bverett,    Francis   Ij. 
Kohlman,  and  H.  B.  Walmsley  for  peti- 
tioner. 

Solioitor  General  DaTla  and  Robert  Szold 

^  for  respondent. 

c 

•     *Mr.  Chief  Justice  \i1iite  delivered  the 
opinion  of  the  court: 

Charged  in  the  trial  eourt  (southern  dis- 
trict of  New  York)  by  an  indictment  con- 
taining two  counts,  with  violating  |  32  of 
the  Penal  Code  [36  Stat  at  L.  1096,  chap. 
321,  Comp.  Stat  1913,  |  10,196],  the  pe- 
titioner was  convicted  and  on  December  3d, 
1914,  sentenced  to  two  years'  imprisonment 
in  the  penitentiary.  The  trial  was  presided 
over  by  the  district  judge  of  the  western 
district  of  Michigan,  assigned  to  duty  in 
the  district  conformably  to  the  provisions 
of  I  18  of  the  Judicial  Code  [36  Stat  at  L. 
1080,  chap.  231],  as  amended  by  the  act  of 
Congress  of  October  3,  1913  (chap.  18,  38 
8Ut.  at  L.  203,  Comp.  Stat.  1913,  §  985). 
To  the  conviction  and  sentence  in  January 
following  error  waa  directly  prosecuted 
from  this  court,  the  assignments  of  error 
assuming  that  thore  was  involved  not  only 
a  question  of  the  jurisdiction  of  the  court 
as  a  Federal  court,  bat  also  constitutional 
questions.  For  the  purpose  of  the  writ  one 
of  the  district  judges  of  the  southern  dis- 
trict of  New  York  gave  a  certificate  as  to 
the  existence  and  character  of  the  question 
of  jurisdiction,  evidently  with  the  intention 
of  conforming  to  |  238  of  the  Judicial  Code 
[36  Stat,  at  h.  1157,  chap.  231,  Comp.  SUt. 
3913,  I  1215]. 

After  the  record  on  this  writ  had  been 

filed  in  this  court,  a  writ  of  error  to  the 

conviction  was   prosecuted  in   May,   1915, 

gQ  from  the  court  below.    In  September  fol- 

2  lowing  that  court,  acting  on  a  motion  to 

*  dismiss  such  writ  of  error  on*  the  ground 

that  its  prosecution  was  inconsistent  with 

the  writ  sued  out  from  this  court,  entered 


an  order  providing  for  dismissal  unless  tho 
plaintiff  in  error  within  ten  daya  deeted 
which  of  the  two  writs  of  error  he  would 
rely  upon,  and  subsequently,  before  the  ex* 
piration  of  the  time  stated,  the  oourt  de- 
clined to  comply  with  the  request  of  the 
plaintiff  in  error  that  the  questions  at  issue 
be  certiffed  to  this  court.  On  October  29, 
1915,  the  election  required  of  the  plaintiff 
in  error  not  having  been  made,  the  writ  of 
error  was  dismissed. 

On  January  31st,  1916,  the  writ  of  error 
prosecuted  from  this  court  came  under  oon* 
sideration  as  the  result  of  a  motion  to  dis- 
miss, and  finding  that  there  was  no  ques- 
tion concerning  the  jurisdiction  of  the  trial 
court  within  the  intendment  of  the  statute 
and  no  constitutional  question,  the  writ 
was  dismissed  for  want  of  jurisdiction.  240 
U.  S.60,  eOU  ed. — ^,86  Sup. Ot. Rep. 256w 
Thereupon  the  plaintiff  in  error  in  the 
court  below  asked  that  the  cause  be  rein- 
stated and  heard,  and,  upon  the  refusal  of 
the  request,  an  application  was  made  to 
this  court  for  leave  to  file  a  petition  for 
mandamus  to  compel  such  action,  and,  if 
not,  for  the  allowance  of  a  certiorari,  and 
although  the  former  application  was  denied* 
the  case  is  here  because  of  the  allowance 
of  the  latter  remedy. 

Primarily  the  question  Is,  was  it  the 
duty  of  the  oourt  below  to  exercise  juris- 
diction! As  under  the  statute  it  is  indis- 
putable that  there  was  jurisdiction  and  the 
duty  to  exert  it  unless  the  conditions  exist- 
ed which  authorized  a  direct  writ  of  error 
from  this  oourt.  It  follows  that  the  dismis- 
sal by  this  court  of  the  direct  writ  for 
want  of  jurisdiction  affirmatively  deter- 
mined that  there  was  jurisdiction  in  the 
eourt  below,  and  error  was  committed  in 
not  exerting  it  unless  by  some  neglect  to 
avail  of  proper  procedure,  or  because  of 
some  line  of  inconsistent  conduct,  the  right 
to  invoke  the  jurisdiction  of  the  oourt  be- 
low was  lost.  As  we  have  seen,  the  assumed 
existence  of  the  latter  cause  was  the  basis  a 
of  the  refusal  to  exercise  jurisdiction;  that^ 
is»*the  inconsistent  which  it  was  assumed* 
resulted  from  proseeuting  the  direct  writ  of 
error  from  this  oourt  and  subsequently  su- 
ing out  the  writ  of  error  from  the  court  be- 
low, from  which  it  was  deduced  that  there 
was  a  duty  to  elect  between  the  two  as  a 
prerequisite  to  the  right  to  ask  at  the 
hands  of  the  court  below  the  exertion  of  the 
jurisdictional  authority  cast  upon  it  by 
law.  But  if  the  exercise  of  the  assumed 
duty  of  election  which  was  imposed  had  re- 
sulted in  the  abandonment  of  tiie  writ  from 
the  court  below,  there  would  have  been 
nothing  left  upon  which  the  jurisdiction  of 
that  court  could  have  been  exerted,  and  it 
is  hence  apparent  that   in   substance  the 
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order  was  but  a  dlreetion  th&t  the  plaintiff 
in  error  abandon  the  direct  writ  prosecuted 
from  this  court  as  a  prerequisite  to  his 
right  to  invoke  the  action  of  the  court  upon 
the  writ  pending  before  it.  But,  aside  from 
the  demonstration  of  error  which  arises 
from  the  mere  statement  of  this  inevitable 
result  of  the  order  made  by  the  court  be- 
low, it  is  equally  clear  that  such  order  rest- 
ed upon  a  misconception  arising  from  treat- 
ing as  one,  things  which  are  distinct;  that 
is,  the  existence  of  authority  to  compel  the 
abandonment  of  one  of  two  valid  and  avail- 
4^>le  remedies  because  of  their  inconsistency, 
leaving  therefore  the  one  not  abandoned  in 
force,  and  the  want  of  power  to  compel  an 
•election  of  one  of  two  remedies  where  the 
exertion  of  judicial  power  alone  oould  de- 
iermine  which  of  the  two  was  available, 
and  where  therefore  the  exercise  of  the  elec- 
tion ordered  in  the  nature  of  things  involved 
^e  power  to  destroy  all  relief,  and  thus 
frustrate  the  right  of  review  conferred  by 
the  statute  by  one  or  the  other  of  the 
remedies.  As,  in  view  of  this  distinction, 
it  clearly  results  that  the  determination  of 
the  plaintiff  in  error  to  abandon,  under  the 
order  of  the  court,  one  or  the  other  of  the 
two  writs  of  error,  could  not  have  validated 
the  writ  not  abandoned  if  it  was  not  au- 
^thorized  by  law,  it  must  follow  that  the 
J  election  to  which  the  order  of  the  court 
*  submitted  the  plaintiff  in  error  was*  not 
real,  and  therefore  afforded  no  basis  for  the 
refusal  of  the  court  to  determine  the  valid- 
ity of  the  writ  of  error  pending  before  it 
and  to  decide  the  case  if  it  deemed  it  had 
jurisdiction.  Indeed,  if  it  be  conceded  that 
the  situation  arising  from  the  pendency  of 
ihe  two  writs  created  doubt,  that  conces- 
sion would  not  change  the  result,  since  we 
are  of  opinion  that  the  power  to  have  certi- 
fied to  this  court  the  jurisdictional  or  other 
questions  as  to  which  the  doubt  existed  was 
the  remedy  created  by  the  statute  to  meet 
such  a  situation,  and  to  obviate  the  possi- 
bility of  denying  to  the  plaintiff  in  error 
the  right  to  a  review  which  again  it  must 
be  borne  in  mind  the  statute  gave  under 
•one  or  the  other  of  the  two  writs. 

Correcting  the  error  committed  by  the 
court  below  by  its  order  of  dismissal,  the 
case  on  its  merits  is  within  our  competency 
to  decide  as  the  result  of  the  operation  of 
the  certiorari.  As,  however,  it  is  clear  that 
the  questions  on  the  merits,  as  demonstrat- 
ed by  the  previous  judgment  of  dismissal  of 
the  direct  writ  of  error,  are  of  a  character 
which,  under  the  statute,  if  they  had  been 
disposed  of  by  the  court  below  in  the  dis- 
•charge  of  its  duty,  would  have  been  finally 
determined,  and  as  it  is  equally  apparent 
that  none  of  the  questions  except  the  one 
<of  jurisdiction,   that  is,  the  duty   of  the 


court  below  to  have  decided  the  cmm,  are 
within  the  exceptional  consideratioiis  hf 
which  certiorari  is  allowed,  it  follows  that, 
in  order  to  give  effect  to  the  statute^  our 
duty  would  be,  as  a  general  rule,  having 
corrected  the  error  resulting  from  the  dis- 
missal, and  having  afforded  a  remedy  for 
the  failure  of  the  court  below  to  exercise 
jurisdiction,  to  go  no  farther  and  remand 
the  case  so  that  the  questions  at  issue 
might  be  finally  disposed  of.  Lutcher  k  M. 
Lumber  Ck>.  v.  Knight,  217  U.  S.  257,  54  L. 
ed.  757,  30  Sup.  Ct.  Rep.  505.  But  while 
not  in  any  degree  departing  from  the  gen- 
eral rule,  we  think  it  is  inapplicable  here 
because  of  the  serious  doubt  which  may 
have  been  engendered  by  the  certificate  as^ 
to  the  jurisdictional  question  givoi  by  the  J 
district  judge,*  although  it  is  now  estab-* 
lished  that  there  was  no  fovmdation  what- 
ever for  allowing  it,  and  because  of  the  re- 
sulting complexity  of  the  question  as  to 
whether  the  jurisdiction  of  this  court  had 
not  attached  to  the  subject-matter  and  ex- 
cluded the  advisability  if  not  the  power  on 
the  part  of  the  court  below  to  certify  to 
this  court  the  question  of  which  writ  of 
error  was  paramount,  when  of  necessity  a 
certificate  involving  the  solution  of  that 
question  had  already  been  made  by  the  dis- 
trict judge.  We  therefore  dispose  of  the 
merits,  restating  the  case  so  far  as  may  b# 
essential. 

The  section  of  the  Penal  Code  charged  to 
have  been  violated  punishes  anyone  who, 
"with  intent  to  defraud  either  the  United 
States  or  any  person,  shall  falsely  assume 
or  pretend  to  be  an  officer  or  employee  act- 
ing under  the  authority  of  the  United 
States,  or  any  Department,  or  any  officer 
of  the  government  thereof,  and  shall  take 
upon  himself  to  act  as  such,  or  shall  in 
such  pretended  character  demand  or  obtain 
from  any  person  or  from  the  United  States, 
or  any  Department,  or  any  officer  of  the 
government  thereof  any  money,  paper,  docu- 
ment, or  other  valuable  thing,"  etc.  The 
indictment  charged  that  at  a  stated  time 
the  petitioner  "unlawfully,  knowingly  and 
feloniously  did  falsely  assume  and  pretend 
to  be  an  officer  of  the  Grovemment  of  the 
United  States,  to  wit,  a  member  of  the 
House  of  Representatives  of  the  Congress  of 
the  United  States  of  America,  that  is  to 
say,  A.  Mitchell  Palmer,  a  member  of  Con- 
gress representing  the  twenty-sixth  district 
of  the  state  of  Pennsylvania,  with  the  in- 
tent, then  and  there,  to  defraud  Lewis  Cast 
Ledyard,"  and  other  persons  who  were 
named  and  others  to  the  grand  jury  un- 
known, "and  the  said  defendant,  then  and 
there,  with  the  intent  and  purpose  afore- 
said, did  take  upon  himself  to  aot  as  such 
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member  of  Congress;  against  the  peace," 
etc.,  etc. 

d      We  consider  the  contentions  relied  upon 

H  for  reversal  separately. 

*  *1.  It  is  insisted  that  no  offense  under 
the  statute  was  stated  in  the  indictment  be- 
cause a  member  of  the  House  of  Represent- 
atives of  the  United  States  is  not  an  offi- 
cer acting  under  the  authority  of  the 
United  States  within  the  meaning  of  the 
provision  of  the  Penal  Code  upon  which  the 
indictment  was  based.  This  contention  is 
supported  by  reference  to  what  is  assumed 
to  be  the  significance  in  one  or  more  pro- 
visions of  the  Constitution  of  the  words 
"civil  officers/'  and  reliance  is  specially 
placed  upon  the  ruling  made  at  an  early 
day  in  the  Blount  Case,  Whart.  St.  Tr.  p. 
200,  that  a  Senator  of  the  United  States 
was  not  a  civil  officer  subject  to  impeach- 
ment within  the  meaning  of  §  4  of  article 
2  of  the  Constitution.  But,  as  previously 
held  in  sustaining  the  motion  to  dismiss 
the  direct  writ  of  error,  the  issue  here  is 
not  a  constitutional  one,  but  who  is  an 
officer  acting  under  the  authority  of  the 
United  States  within  the  provisions  of  the 
section  of  the  Penal  Code  under  considera- 
tion? And  that  question  must  be  solved 
by  the  text  of  the  provision,  not  shutting 
out  as  an  instrument  of  interpretation 
proper  light  which  may  be  afforded  by  the 
Constitution,  and  not  forgetting  that  a 
penal  statute  is  not  to  be  enlarged  by  inter- 
pretation, but  also  not  unmindful  of  the 
fact  that  a  statute,  because  it  is  penal,  is 
not  to  be  narrowed  by  construction  so  as  to 
fail  to  give  full  effect  to  its  plain  terms  as 
made  manifest  by  its  text  and  its  context. 
United  States  v.  Hartwell,  6  Wall.  385,  395, 
18  L.  ed.  830,  832;  United  States  v.  Corbett, 


Law  Diet.  1897  ed.  540,  verho  "legjiBiMn 
officers;"  Black's  Law  Diet.  2d  ed.  p.  710, 
verho  ''legislative  officer."  (b)  Because  at 
or  before  the  same  period  in  the  Senate  of 
the  United  States,  after  considering  the 
ruling  in  the  Blount  Case,  it  was  concluded 
that  a  member  of  Congress  was  a  civil  offi- 
cer of  the  United  States  within  the  purview 
of  the  law  requiring  the  taking  of  an  oath 
of  office.  (Cong.  Globe,  38th  Congress,  Ist 
session,  pt.  1,  pp.  320-331.)  (c)  Because 
also  in  various  general  statutes  of  the  United 
States  at  the  time  of  the  enactment  in  ques- 
tion a  member  of  Congress  was  assimied  to 
be  a  civil  officer  of  the  United  States.  Re- 
vised Statutes,  §§  1786,  2010,  and  sub- 
division 14  of  §  563.  (d)  Because  that 
conclusion  is  the  necessary  result  of  prior 
decisions  of  this  court,  and  harmonizes  with 
the  settled  conception  of  the  position  of 
members  of  state  legislative  bodies  as  ex- 
pressed in  many  state  decisions.  The  Floyd 
Acceptances  (Pierce  v.  United>  States)  7 
Wall.  666,  676,  19  L.  ed.  169,  173;  Ex  parte 
Yarbrough,  110  U.  S.  651,  654,  28  L.  ed. 
274,  275,  4  Sup.  Ct.  Rep.  152;  Wiley  v. 
Sinkler,  179  U.  S.  58,  64,  45  L.  ed.  84,  88, 
21  Sup.  Ct.  Rep.  17;  Swafford  v.  Templeton, 
185  U.  S.  487,  492,  46  L.  ed.  1005,  1007,  22 
Sup.  Ct.  Rep.  783;  People  ex  reL  Kelly  y. 
Brooklyn,  77  N.  Y.  503,  507,  508,  83  Am. 
Rep.  659;  Morril  v.  Haines,  2  N.  H.  246; 
Shelby  y.  Alcorn,  36  Miss.  273,  291,  72  Am. 
Dec.  169;  Parks  v.  Soldiers'  k  S.  Home,  22 
Colo.  86,  96,  43  Pae.  542. 

2.  But  it  is  urged,  granting  that  a  mem- 
ber of  Congress  is  embraced  by  the  word 
"officer,"  yet  no  offense  was  stated,  since  it 
was  not  charged  that,  in  pretending  to  be 
an  officer,  the  accused  did  an  act  which  he 
would  have   been   authorized  to  do   under. 


215  U.  S.  233,  242,  243,  54  L.  ed.  173,  175,  Jthe  authority  of  the  United  States  had  ha  ^ 
176,  30  Sup.  Ct  Rep.  81.  ^possessed  the  official  capacity  which  he  as-  • 


Guided  by  these  rules,  when  the  relations 
of  members  of  the  House  of  Representatives 
to  the  government  of  the  United  States  are 
borne  in  mind,  and  the  nature  and  charac- 
ter of  their  duties  and  responsibilities  are 
considered,  we  are  clearly  of  the  opinion 
that  such  members  are  embraced  by  the 
comprehensive  terms  of  the  statute.  If, 
however,  considered  from  the  face  of  the 
H  statute  alone,  the  question  was  susceptible 
•  of  obscurity  or  doubt, — ^which*we  think  is 
not  the  case, — all  ground  for  doubt  would 
be  removed  by  the  following  considerations : 
(a)  Because  prior  to  and  at  the  time  of 
the  original  enactment  in  question  the  com- 
mon understanding  that  a  member  of  the 
House  of  Representatives  was  a  legislative 
officer  of  the  United  States  was  clearly  ex- 
pressed in  the  ordinary,  as  well  as  legal, 
dictionaries.  See  Webster,  verho  "office;" 
Century  Diet,  verba  "officer;"  2  Bouvier's 


sumed  to  have.  In  other  words,  the  prop- 
osition is  that  the  first  clause  of  the  section 
prohibits  the  falsely  assuming  or  pretend- 
ing to  be  an  officer  with  intent  to  defraud, 
and,  as  such  officer,  taking  upon  himself  to 
act  under  the  authority  of  the  United 
States, — that  is,  to  do  an  authorized  act. 
The  contention  which  the  proposition  covers 
was  insisted  upon  not  only  in  the  demurrer 
which  was  overruled,  but  by  requests  to- 
charge  and  exceptions  to  the  charge  given. 
While  it  is  undoubtedly  true  that  the  con- 
struction asserted  finds  some  apparent  sup* 
port  in  one  or  more  decided  cases  in  dis- 
trict courts  of  the  United  States  (United 
States  V.  Taylor,  108  Fed.  621;  United 
SUtes  y.  Ballard,  118  Fed.  757;  United 
States  y.  Famham,  127  Fed.  478),  we  are 
of  opinion  that  it  misconceives  the  statute^ 
and  fails  to  give  it  proper  effect  because, 
when   rightly   construed,  the  operation  of 
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the  eUuse  it  to  prohibit  and  punish  the 
falsely  assuming  or  pretending,  with  intent 
to  defraud  the  United  States  or  any  person, 
to  be  an  officer  or  employee  of  the  United 
States  as  defined  in  the  clause,  and  the  do- 
ing in  the  falsely  assumed  character  any 
overt  act,  whether  it  would  have  been  legal- 
ly authorized  had  the  assumed  capacity 
existed  or  not,  to  carry  out  the  fraudulent 
intent.  Briefiy  stated,  we  conclude  this  to 
be  the  meaning  of  the  clause  for  the  follow- 
ing reasons:  (a)  Because  the  words  "act- 
ing under  the  authority  of  the  United 
States"  are  words  designating  the  character 
of  the  officer  or  employee  whose  personation 
the  clause  prohibits,  since,  if  the  words  are 
thus  applied,  the  clause  becomes  coherent 
and  free  from  difficulty,  while  if,  on  the 
other  hand,  they  are  applied  only  as  limit- 
ing and  defining  the  character  of  the  overt 
act  from  which  criminality  is  to  arise,  con- 
fusion and  uncertainty  as  to  the  officer  or 
employee  whose  fraudulent  simulation  is 
^  prohibited  necessarily  results,  (b)  Because 
jj  the  consequence  of  a  contrary  construction 
•  would  be  obviously* to  limit  the  application 
of  the  clause  as  shown  by  its  general  lan- 
guage and  as  manifested  by  the  remedial 
purpose  which  led  to  its  enactment.  (Cong. 
Rec.  voL  14,  pt.  4,  p.  3263,  47th  Cong.  2d 
Sess.)  (e)  Because  to  adopt  a  contrary 
view  would  be  absolutely  inharmonious 
with  the  context,  since  it  would  bring  into 
play  a  conflict  impossible  of  reconciliation. 
To  make  this  clear  it  is  to  be  observed  that 
the  last  clause  of  the  section  makes  criminal 
the  demanding  or  obtaining  in  the  assumed 
capacity  which  the  first  clause  prohibits, 
"from  any  person  or  from  the  United  States, 
.  .  .  any  money,  paper,  document,  or 
other  valuable  thing,  .  .  ."  We  say 
which  the  first  clause  prohibits  because 
there  is  no  re-expression  of  the  prohibition 
against  assuming  or  pretending  contained 
in  the  first  clause  except  as  that  prohibi- 
tion is  carried  over  and  made  applicable  to 
the  second  by  the  words  "or  shall  in  such 
pretended  character  demand,"  etc.  As  it  is 
obvious  that  the  acts  made  absolutely  crimi- 
nal by  the  second  clause  are  acts  which  may 
or  may  not  have  been  accomplished  as  the 
result  of  exerting  in  the  pretended  capacity 
an  authority  which  there  would  have  been 
M,  lawful  right  to  exert  if  the  character  had 
been  real,  and  not  assumed,  it  results  not 
-only  that  the  conflict  which  we  have  indi- 
eated  would  arise  from  adopting  the  con- 
struction claimed,  but  the  error  of  such 
contention  as  applied  to  the  first  clause  is 
conclusively  demonstrated. 

Indeed,  the  consideration  thus  given  the 
contention  in  question  was  unnecessary  be- 
eause  its  error  is  persuasively  if  not  con- 
•clusively    established    by    the    ruling    in 


United  States  v.  Bamow,  239  U.  S.  74v  60  L. 
ed.  — ^  36  Sup.  Ct.  Rep.  19.  In  that  case 
the  accused  was  charged  under  both  clauses 
of  the  section  with  having  on  the  one  hand 
falsely  assumed  to  be  an  employee  of  the 
United  States,  acting  under  the  authority 
of  the  United  States,  "to  wit,  an  agent  em- 
ployed by  the  government  to  sell  a  certain 
set  of  books  entitled,  'Messages  and  Papers  S 
of  Presidents,'"  and  with  having  taken* up-* 
on  himself  to  act  as  such  by  visiting  a 
named  person  for  the  purpose  of  carrying 
out  the  intended  fraud,  and,  on  the  other 
hand,  under  the  second  clause  of  the  sec- 
tion with  having,  by  means  of  the  same 
false  personation,  obtained  a  sum  of  money. 
The  case  came  here  to  review  the  action 
of  the  court  below  in  sustaining  a  demurrer 
to  the  indictment  as  stating  no  offense  be- 
cause there  was  no  authorized  employee  of 
the  character  which  had  been  falsely  as- 
sumed, and  no  legal  authority  therefore  to 
have  done  the  overt  acts  with  which  either 
count  was  concerned.  The  judgment  was 
reversed  under  the  express  ruling  that  the 
existence  of  the  office  or  the  authority  was 
not  essential,  as  the  assuming  or  pretending 
to  be  and  act  as  an  officer  or  employee  of 
the  United  States  was  within  the  purview 
of  the  statute,  and  necessarily  embraced 
within  its  prohibitions. 

3.  It  is  urged  that  the  indictment  is  de- 
fective because  of  its  failure  to  describe  the 
circumstances  of  the  offense.  It  suffices  to 
say  that,  after  considering  them,  we  think 
that  the  many  authorities  cited  to  support 
the  contention  are  wholly  inapplicable  to 
the  conditions  disclosed  by  the  record,  and 
we  are  further  of  opinion  that  those  con- 
ditions make  it  clear  that  the  contention  is 
devoid  of  merit.  We  say  this  because  it 
will  be  observed  from  the  text  of  the  indict- 
ment which  we  have  previously  reproduced 
that  it  clearly  charges  the  illegal  acts  com- 
plained of  and  the  requisite  fraudulent  in- 
tent, states  the  date  and  place  of  the  com- 
mission of  the  acts  charged,  and  gives  the 
name  and  official  character  of  the  officer 
whom  the  accused  was  charged  with  having 
falsely  personated.  It  is,  moreover,  to  be 
observed  that  there  is  not  the  slightest  sug- 
gestion that  there  was  a  want  of  knowledge 
of  the  crime  which  was  charged  or  of  any 
surprise  concerning  the  same,  nor  is  there 
any  intimation  that  any  request  was  made 
for  a  bill  of  particulars  concerning  the  de-^ 
tails  of  the  offense  charged.  Under  this^ 
situation  we  think  that*the  case  is  clearly* 
covered  by  §  1025,  Revised  Statutes,  Comp. 
Stat.  1913,  §  1691.  Connors  v.  United 
States,  158  U.  S.  408,  411,  39  L.  ed.  1033, 
1034,  16  Sup.  Ct.  Rep.  951;  Armour  Pack- 
ing Co.  T.  United  States,  209  U.  S.  56,  84, 
62  L.  ed.  681,  695,  28  Sup.  Ct  Rep.  428; 
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New  York  C.  A  H.  R.  R,  Co.  v.  United 
States,  212  U.  S.  481,  497,  53  L.  ed.  613, 
623,  29  Sup.  Ct.  Rep.  304;  Holmgren  v. 
United  States,  217  U.  S.  509,  523,  54  L. 
ed.  861,  867,  30  Sup.  Ct.  Rep.  588,  19  Ann. 
Ca8..778. 

4.  It  is  insisted  that  there  was  no  proof 
whatever  tending  to  show  an  intent  to  de- 
fraud or  to  establish  criminality  under  the 
section  relied  upon,  and  therefore  there 
should  have  been  an  instruction  to  acquit. 
In  so  far  as  the  proposition  concerns  the 
absence  of  proof  of  the  doing  of  an  overt 
act  which  was  authorized  by  law,  and  there- 
fore relates  to  the  wrongful  construction 
of  the  statute  which  we  have  previously 
pointed  out,  it  is  disposed  of  by  what  was 
said  on  that  subject.  As  to  the  want  of 
any  evidence  justifying  the  submission  of 
the  ease  to  the  jury  on  the  question  of  the 
criminal  intent  relied  upon  or  of  the  acts 
charged,  we  content  ourselves  with  the 
statement  that,  after  a  close  scrutiny  of 
the  record,  we  are  of  the  opinion  that  the 
contention  is  wholly  without  merit  and 
that  the  case  was  clearly  one  where  the 
proof  was  of  such  a  character  as  to  justify 
its  being  submitted  to  the  jury  for  its  con- 
sideration. 

5.  Finally  we  come  to  consider  a  con- 
tention not  raised  in  the  trial  court,  not 
suggested  in  the  court  below  while  the  case 
was  there  pending  and  before  the  order  of 
dismissal  which  we  have  reviewed  was 
entered,  and  not  even  indirectly  referred 
to  in  this  court  when  the  case  was  pend- 
ing on  the  direct  writ  of  error,  which  writ 
was,  as  we  have  seen,  dismissed  because 
it  presented  for  consideration  no  question 
of  jurisdiction  and  none  arising  under  the 
Constitution.  Indeed,  the  contention  now 
relied  on  was  for  the  first  time  urged  in  a 


supplemental  brief  filed  on  the  present 
hearing.  The  proposition  is  that  the  trial 
court  had  no  jurisdiction;  in  fact,  that  no 
such  court  existed,  because  the  trial  was 
presided  over  by  the  district  judge  of  the  g^ 
western  district  of  Michigan,  assigned  to  ^ 
the  •  southern  district  of  New  York  con-  • 
formably  to  the  statute  (chap.  18,  38  Stat. 
at  L.  203,  Comp.  Stat.  1913,  §  985),  and 
that  the  effect  of  such  assignment  under 
the  statute  was  virtually  to  destroy  the 
southern  district  of  New  York  by  creating 
a  new  district  whose  boundaries  were  un- 
defined, thus  violating  the  rights  secured 
to  the  accused  by  the  0th  Amendment,  since 
he  was  subjected  to  trial  in  a  district  not 
established  when  the  offense  with  which  he 
was  charged  was  committed.  In  fact,  the 
further  contention  is  made  that  to  assign 
a  judge  of  one  district  and  one  circuit  to 
perform  duty  in  another  district  of  another 
circuit  was  in  substance  to  usurp  the  power 
of  appointment  and  confirmation  vested  by 
the  Constitution  in  the  President  and 
Senate.  As  to  the  first  of  these  contentions^ 
we  think  it  suffices  to  say  that  it  rests 
upon  a  construction  of  the  words  of  the 
statute  authorizing  the  assignment  of  a 
judge  of  one  district  and  circuit  to  duty 
in  another  district  and  circuit  which  is 
wholly  unfounded,  and  which  rests  upon  a 
premise  conflicting  with  the  practice  of  the 
government  under  the  Constitution  sub- 
stantially from  the  beginning.  As  to  the 
second  contention,  we  think  merely  to  state 
it  suffices  to  demonstrate  its  absolute  un- 
soundness. 
Affirmed. 

Mr.  Justice  McReynolds  took  no  pari 
in  the  consideration  or  decision  of  thi» 
cause. 
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B.  S.  STOWE,  Trustee  in  Bankruptcy  of 
the  Estate  of  J.  Bowney  Harvey,  a  Bank- 
rupt, Appt^ 

T. 

a  G.  HARVET. 

GORPOBATTONS  «5»136— TBANSFER  OF  Ck)B- 
POBATB    Stock  —  RSTENTION    OF   POSSES- 

szonr. 

A  transfer  of  corporate  stock,  effected 
by  the  delivery  of  a  properly  indorsed  stock 
certificate,  cannot  be  said  to  have  been 
in  fraud  of  the  transferrer's  creditors,  on 
the  theory  that  by  the  retention  of  the 
stock  in  his  own  name  he  was  clothed  with 
a  false  credit,  or  that  there  was  not  the 
requisite  change  of  possession,  where,  un- 
der the  local  law,  title  to  stock  may  be 
transferred  bv  delivery  of  certificates,  and 
corporate  books  are  not  for  public  informa- 
tion. 

[Bd.  Note.~For  other  cases,  see  Corporations, 
Cent.  Dier.  U  483-485;    Dec.  Dig.  «s>186.] 

[No.  329.] 

Argued  April  27   and  28,   1916.     Decided 
May  8,  1916. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  reversed,  with  di- 
rections to  dismiss  the  suit,  a  decree  of  the 
District  Court  for  the  Northern  District 
of  California  in  favor  of  a  trustee  in  bank- 
ruptcy in  a  suit  by  him  to  set  aside  a  trans- 
fer from  the  bankrupt.    Affirmed. 

See  same  case  below,  134  C.  C.  A.  636, 
219  Fed.  17. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  K.  Shaw,  Bert  Schlesinger, 
Edwin  H.  Williams,  and  Edward  M.  Cleary 
for  appellant. 

Messrs.  Charles  S.  Wheeler  and  John 
F.  Bowie  for  appellee. 

g 

•     •Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

J.  Downey  Harvey  of  San  Francisco  was 
adjudged  a  bankrupt  November  17,  1911. 
Appellant,  having  become  trustee  of  the 
estate,  instituted  this  proceeding  to  set 
aside  a  transfer  by  the  bankrupt  to  his 
wife — defendant  in  error — of  certain  stock 
in  Shore  Line  Investment  Company,  because 
made  without  consideration  and  with  intent 
to  delay  and  defraud  his  creditors.  The 
complaint  alleges  that  the  gift  was  made 
and  stock  transferred  in  November,  1909, 
when  it  is  admitted  Harvey  was  insolvent. 
Mrs.  Harvey  maintains  that  her  husband 
gave  the  stock  and  actually  delivered  the 
properly  indorsed  certificate  to  her  in 
1905,  during  all  of  which  year  his  solvency 
is  conceded.  The  substantial  controversy 
throughout  has  been  upon  the  question  of 
fact  thus  raised. 
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Having  heard  witnesses,  the  trial  court 
held  the  transfer  was  made  in  1909,  and 
rendered  a  decree  in  favor  of  the  trustee. 
The  circuit  court  of  appeals,  after  a  care* 
ful  review  of  the  evidence,  reached  a  con- 
trary conclusion.  134  C.  C.  A.  635,  219 
Fed.  17.  We  are  now  asked  to  reverse  ita 
decree  and  sustain  the  trial  court. 

Notwithstanding  doubts  necessarily  en- 
gendered by  some  conflicting  statements  and 
questionable  circumstances,  upon  considera- 
tion of  the  whole  record  we  think  the  de- 
cision of  the  circuit  court  of  appeals  is  cor- 
rect. 

Appellant  also  suggests  (a)  that  the  gift 
is  void  because  Mrs.  Harvey  permitted  her 
husband  for  more  than  four  years  to  retain 
apparent  title  to  the  stock  and  hold  himself 
out  as  its  real  owner;  and  (b)  that  there 
was  no  actual  and  continuous  change  of 
possession,  as  required  by  the  state  statute 
against  fraudulent  conveyances.  In  reply 
to  these  suggestions  it  seems  only  necessary 
to  cite  National  Bank  v.  Western  P.  R.  Co. 
167  Cal.  673,  583,  27  L.R.A.(N.S.)  987,  108 
Pac.  676,  21  Ann.  Gas.  1391,  which  an- ^ 
nounces  as  settled  doctrine  in  California  e 
Hhat  title  to  stock  may  be  transferred  by  de-  • 
livery  of  certificates,  and  corporate  books 
are  not  for  public  information. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 

Mr.  Justice  McKenna  took  no  part  in 
the  consideration  or  decision  of  this  case. 


(241  a.  9.  190> 
GEORGIA,  FLORIDA.  &  ALABAMA  RAIL- 
WAY COMPANY,  Plff.  in  Err., 

V. 

BLISH  MILLING  COMPANY. 
Gabbiebs  «=>177(4)  —  Connectino  Cab- 

BIEB8— OaBMACK   AMENDMENT— LlABn^ITT 
OF     TfcBMINAL     CaBBIEB     IX)B     IT8     OWN 

Wbono. 

1.  A  terminal  carrier  is  not  relieved 
from  liability  for  misdelivering  an  interstate 
shipment  by  the  provisions  of  the  Carmack 
amendment  of  June  29,  1906  (34  Stat,  at 
L.  693,  chap.  3591 ) ,  to  the  act  of  February 
4,  1887  (24  Stat,  at  L.  379,  chap.  104,  Comp. 
Stot.  1913,  §  8692),  §  20,  making  the  initial 
carrier  liable  for  loss  or  damage  occurring 
anywhere  en  route,  with  a  remedy  over 
against  the  carrier  at  fault,  but  the  bill  of 
lading  which  the  initial  carrier  under  that 
statute  must  issue  governs  the  entire  trans- 
portation, and  thus  fixes  the  obligations  of 
all  participating  carriers  to  the  extent  that 
the  terms  of  the  bill  of  lading  are  applicable 
and  valid. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  n  791-803 ;    Dec.  Dig.  «=>177(4).] 

OouBTS  ^5»3d4(15)— Bbbob  TO  State  CouBT 
— Fedbbal  Question  —  Constbuotion  of 
Intebstate  Bill  or  Lading. 

2.  The  question  as  to  the  proper  oonstmc- 
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tion  of  a  bill  of  lading  for  an  interstate 
shipment  issued  under  the  Garmack  amend- 
ment of  June  29,  1906  (34  Stat,  at  L.  593, 
chap.  3691),  to  the  act  of  February  4,  1887 
(24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat. 
1913,  §  8592),  §  20,  is  a  Federal  one  which 
will  sustain  the  appellate  jurisdiction  of  the 
Federal  Supreme  Court  over  a  state  court. 

[Ed.  Note.~For  other  caseB,  see  Court*.  Cent. 
Dfg.  §  1064;    Dec.  Dig.  «=:>394(15).] 

Garriebs  <8=»180(1)— Notice  ow  Claim  — 
MisDELivEBT—* 'Failure  to  Make  De- 
liver'*." 

3.  Misdelivery  of  an  interstate  shipment 
by  the  terminal  carrier  must  be  regarded 
as  "failure  to  make  deliverer,"  within  the 
meaning  of  a  clause  in  the  bill  of  lading  is- 
sued by  the  initial  carrier,  conformably  to 
the  Garmack  amendment  of  June  29,  1906 
(34  Stat,  at  L.  593,  chap.  3591),  to  the  act 
of  February  4,  1887  (24  Stat,  at  L.  379, 
chap.  104,  Gomp.  Stat.  1913,  §  8592),  §  20, 
which  casts  upon  that  carrier  responsibility 
with  respect  to  the  entire  transportation, 
that  "claims  for  loss,  damage,  or  delay  must 
be  made  in  writing  to  the  carrier  at  the 
point  of  delivery  or  at  the  point  of  origin 
within  four  months  after  the  delivery  of  the 
property,  or,  in  case  of  failure  to  make  de* 
livery,  then  within  four  months  after  a  rea- 
sonable time  for  delivery  has  elapsed." 

[Ed.  Note.— For  other  casee,  see  Carriers,  Cent. 
Dig.  §  824 ;    Dec.  Dig.  <S=:»180(1). 

For  other  definitions,  see  Words  and  Phrases. 
Seoond  Series,  Failure  to  Deliver.] 

Garbiers  <8=5>180<1)  —  Notice  of  Olaim— 
Validity. 

4.  The  initial  carrier  may  validly  stipu- 
late in  the  bill  of  lading,  issued  conformably 
to  the  Garmack  amendment  of  June  29,  1906 
(34  Stat,  at  L.  693,  chap.  3591),  to  the 
act  of  February  4,  1887  (24  Stat,  at  L.  379, 
chap.  104,  Gomp.  Stat.  1913,  §  8592),  §  20, 
for  an  interstate  shipment  that  "claims  for 
loss,  damage,  or  delay  must  be  made  in 
writing  to  the  carrier  at  the  point  of  de- 
livery or  at  the  point  of  origin  within  four 
months  after  the  delivery  of  the  property, 
or,  in  case  of  failure  to  make  delivery,  then 
within  four  months  after  a  reasonable  time 
for  delivery  has  elapsed." 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  f  824;    Dec.  Dig.  <3=s>180(l).] 

Garriers  ^=»180(3)— Notice  of  Claik  — 
Waiver. 

5.  The  effect  of  a  stipulation  in  a  bill 
of  lading  for  an  interstate  shipment  requir- 
ing claims  for  damages  or  misdelivery  to  be 
presented  within  four  months  after  a  rea- 
sonable time  for  delivery  has  elapsed  can- 
not be  avoided  by  suing  the  carrier  in  trover 
on  the  theory  that  in  making  the  misdelivery 
it  converted  the  shipment,  and  thus  aban- 
doned the  contract,  since  the  parties  could 
not  waive  the  terms  of  the  contract  under 
which  the  shipment  was  made,  pursuant  to 
the  act  of  February  4,  1887  (24  Stat,  at 
L.  379,  chap.  104),  as  amended  by  the  act 
of  June  29,  1906  (34  Stat,  at  L.  593,  chap. 
3691,  Gomp.  Stat.  1913,  §  8592),  nor  could 
the  carrier  by  its  conduct  give  the  shipper 
the  right  to  ignore  the  terms  and  hold  the 
carrier  to  a  different  responsibility  from 
that  fixed  by  the  agreement  made  under  the 
published  tariffs  and  regulations. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  t  821;    Dec.  Dig.  «=:>180(3).] 


Garriers  ^=>180(3)--Notice  of  Glahc  — 

Sufficiency— "writino." 

6.  A  claim  for  the  value  of  a  shipment 
of  flour  misdelivered  by  the  carrier  is  suf- 
ficiently made  to  satisfy  the  requirement  of 
the  bill  of  lading  that  claims  based  on  fail- 
ure to  make  delivery  shall  be  made  in  writ- 
ing within  four  months  after  the  time  for 
delivery  has  elapsed,  where  the  shipper, 
after  making  an  investigation  in  response 
to  a  telegram  from  the  carrier's  traffic  man- 
ager, telegraphed  the  latter  five  days  after 
the  arrival  of  the  flour  at  destination,  "We 
will  make  claim  against  railroad  for  en- 
tire contents  of  car  at  invoice  price.  Must 
refuse  shipment  as  we  cannot  handle." 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  9  921 ;    Dec.  Dig.  «=:»180(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  WriUng.] 

[No.  292.] 

Argued  and  submitted  March   15,   1916. 
Decided  May  8,  1916. 


IN  ERROR  to  the  Gourt  of  Appeals  of  the 
State  of  Georgia  to  review  a  judgment 
which  modified,  and  as  modified  aflirmed,  a 
judgment  of  the  Gity  Gourt  of  Bainbridge, 
Decatur  Gounty,  in  that  state,  in  favor  of 
plaintiff  in  an  action  of  trover  against  a 
carrier.     Aflirmed. 

See  same  case  below,  15  Ga.  App.  142,  82 
S.  E.  784. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  S.  Hawes,  Alexander  Aker- 
man,  and  Gharles  Akerman  for  plaintiff  in 
error. 

Messrs.  A.  It.  Miller  and  E.  M.  Donalson 
for  defendant  in  error. 


*Mr.  Justice  Hughes  delivered  the  opin-« 
ion  of  the  court: 

The  Blish  Milling  Gompany  brought  this 
action  in  trover  against  the  Georgia,  Flori- 
da, &  Alabama  Railway  Gompany,  and  re- 
covered judgment,  which  was  affirmed  by 
the  court  of  appeals  of  Georgia.  15  Ga. 
App.  142,  82  S.  E.  784.    The  facts  are  these: 

On  May  13,  1910,  the  Blish  Milling  Gom- 
pany shipped  from  Seymour,  Indiana,  to 
Bainbridge,  Georgia,  a  carload  of  flour  con- 
signed to  its  own  order,  with  direction  to 
notify  Draper -Garrett  Grocery  Gompany  at 
Bainbridge.  The  bill  of  lading  was  issued 
by  the  Baltimore  &  Ohio  Southwestern  Rail- 
road Gompany.  The  shipper's  sight  draft 
upon  the  Draper-Garrett  Grocery  Gompany, 
for  $1,109.89,  covering  the  price  of  the 
flour,  with  a  carrying  charge,  was  attached 
to  the  bill  of  lading  and  forwarded  to  a 
bank  in  Bainbridge  for  collection.  The 
flour  was  transferred  to  another  car  by  the 
Central  of  Georgia  Railway  Gompany,  a 
connecting  carrier,  and  reached  Bainbridge 
on  June  2,  1910,  over  the  line  of  the  (zeor- 
gia,  Florida,  k  Alabama  Railway  Gompany, 
the  plaintiff  in  error.  In  accordance  wi^ 
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routing  The  plaintiff  in  error,  without  re- 
S  quiring  payment  of  the  draft  and  surrender 
«  of  the  bill*of  lading  (which  were  ultimately 
returned  to  the  Blish  Milling  Company), 
delivered  the  car  to  the  Draper-Garrett 
Grocery  Company  immediately  on  its  ar- 
rival by  placing  it  on  the  sidetrack  of  that 
company.  In  the  course  of  unloading,  the 
Grocery  Company  discovered  that  some  of 
the  flour  was  wet,  and  thereupon  reloaded 
the  part  removed  and  returned  the  flour  to 
the  plaintiff  in  error.  The  subsequent 
course  of  events  is  thus  stated  by  the  court 
of  appeals  (id.  pp.  144,  145) : 

"The  railway  company*'  (that  is,  the 
plaintiff  in  error)  "retook  possession  of  the 
car  and  unloaded  it,  and  in  a  few  days  sold, 
as  perishable  property,  a  part  of  the  flour 
alleged  to  be  damaged,  and  on  December 
23,  1910,  sold  the  remainder.  On  June  3, 
1910,  after  the  Grocery  Company  had  turned 
the  flour  back  to  the  railway  company,  B. 
C.  Prince,  traffic  manager  of  the  Georgia, 
Florida,  &  Alabama  Railway  Company, 
telegraphed  to  the  Blish  Milling  Company 
as  follows:  'Flour  order  notify  Draper- 
Garrett  Grocery  Company  refused  account 
damage.  Hold  at  your  risk  and  expense. 
Advise  disposition.'  On  the  next  day  the 
Milling  Company  replied  by  telegraphing  to 
Prince,  'Sending  our  representative  there. 
What  it  nature  of  damage?'  To  this  Prince 
replied:  'Flour  transferred  in  route.  Slight 
damage  by  water,  apparently  rough  han- 
dling. When  will  your  representative  reach 
Bainbridgef  The  Blish  Milling  Company 
replied  that  its  man  would  be  there  that 
night  or  the  next  day.  On  June  7  (after 
the  Milling  Company's  representative  had 
reached  Bainbridge  and  conferred  with  the 
agents  of  the  railway  company  and  with 
the  Grocery  Company)  the  Milling  Company 
sent  a  final  telegram,  saying,  'We  will  make 
claim  against  railroad  for  entire  contents 
of  car  at  invoice  price.  Must  refuse  ship- 
ment as  we  cannot  handle.'  It  appears, 
from  the  evidence  of  Mr.  Draper,  that  the 
^  price  of  flour  declined  after  his  order  was 
3  given  and  before  the  flour  reached  Bain- 
*  bridge.  There* is  conflict  in  the  evidence 
as  to  a  tender  of  the  flour  by  the  railway 
company  to  the  Milling  Company's  repre- 
sentative. According  to  some  of  the  testi- 
mony, about  18  barrels  of  the  flour  had  been 
sold  by  the  railway  company  before  the  al- 
leged tender  was  made,  and  therefore  it 
was  not  within  the  power  of  the  carrier  to 
tender  the  shipment  in  its  entirety."  The 
verdict  in  favor  of  the  Milling  Company 
was  for  $1,084.50,  from  which  the  court  of 
appeals  required  a  deduction  of  the  amount 
of  the  unpaid  freight,  which  was  held  to 
have  been  erroneously  included. 

With    other   defenses   the    railway     com- 


pany pleaded  that  the  shippcf  !iad  failed 
to  comply  with  the  following  provision  of 
the  bill  of  lading,  issued  by  the  initial  car* 
rier:  '^Claims  for  loss,  damage,  or  delay 
must  be  made  in  writing  to  the  carrier  at 
the  point  of  delivery  or  at  the  point  of 
origin  within  four  months  after  the  delivery 
of  the  property,  or,  in  case  of  failure  to 
make  delivery,  then  within  four  months 
after  a  reasonable  time  for  delivery  has 
elapsed.  Unless  claims  are  so  made,  the 
carrier  shall  not  be  liable."  This  defense 
was  overruled.  The  court  of  appeals  stated 
that  "so  far  as  appears  from  the  record,  no 
claim  was  filed  by  the  shipper,"  but  deemed 
the  provision  to  be  inapplicable.    Id.  p.  149. 

There  are  only  two  questions  presented 
here,  and  these  are  thus  set  forth  in  the 
brief  of  the  plaintiff  in  error: 

"1st.  That  the  plaintiff's  exclusive  rem- 
edy was  against  the  initial  carrier,  the  Bal- 
timore &  Ohio  Southwestern  Railroad  Com- 
pany, under  the  Carmack  amendment  of 
§  20  of  the  Hepburn  bill  [34  Stat,  at  L. 
593,  chap.  3591,  Comp.  Stat.  1913,  §  8592]. 

"2d.  That,  under  the  stipulation  in  the 
bill  of  lading  providing  for  the  filing  of 
claims  for  loss  or  damage,  the  action  was 
barred." 

The  first  contention  is  met  by  repeated 
decisions  of  this  court.  The  connecting  cai* 
rier  is  not  relieved  from  liability  by  the 
Carmack  amendment,  but  the  bill  of  ladings 
required  to  be  issued  by  the  initial  carrier  ^ 
upoB*an  interstate  shipment  governs  the  en-  * 
tire  transportation,  and  thus  fixes  the  obli- 
gations of  all  participating  carriers  to  the 
extent  that  the  terms  of  the  bill  of  lading 
are  applicable  and  valid.  "The  liability  of 
any  carrier  in  the  route  over  which  the  ar- 
ticles were  routed,  for  loss  or  damage,  is 
that  imposed  by  the  act  as  measured  by  the 
original  contract  of  shipment,  so  far  as  it 
is  valid  under  the  act."  Kansas  City  South- 
ern R.  Co.  V.  Carl,  227  U.  S.  639,  648,  67 
L.  ed.  683,  686,  33  Sup.  Ct.  Rep.  391.  See 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
491,  607,  608,  57  L.  ed.  314,  320,  321,  44 
L.R.A.(N.S.)  267,  33  Sup.  Ct.  Rep.  148; 
Cleveland,  C.  C.  k  St.  L.  R.  Co.  t.  Dettle- 
bach,  239  U.  S.  588,  591,  60  L.  ed.  — ,  36 
Sup.  Ct.  Rep.  177 ;  Southern  R.  Co.  v.  Pres- 
cott,  240  U.  S.  632,  637,  60  L.  ed,  — ,  36 
Sup.  Ct.  Rep.  469 ;  Northern  P.  R.  Co.  v. 
Wall,  decided  April  24,  1916  [241  U.  S.  87, 
60  L.  ed.  — ^,36  Sup.  Ct  Rep.  4931. 

These  decisions  also  established  that  the 
question  as  to  the  proper  construction  of 
the  bill  of  lading  is  a  Federal  question.  The 
clause  with  respect  to  the  notice  of  claims — 
upon  which  the  plaintiff  in  error  relies  in 
its  second  contention — specifically  covers 
"failure  to  make  delivery."  It  is  said  that 
this  is  not  to  be  deemed  to  include  a 
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where  there  was  not  only  failure  to  deliver 
to  the  consignee,  but  actual  delivery  to  an- 
other, or  delivery  in  violation  of  instruc- 
tions. But  "delivery"  must  mean  delivery 
as  required  by  the  contract,  and  the  terms 
of  the  stipulation  are  comprehensive, — fully 
adequate  in  their  literal  and  natural  mean- 
ing to  cover  all  cases  where  the  delivery 
has  not  been  made  as  required.  When  the 
goods  have  been  misdclivered  there  is  as 
clearly  a  "failure  to  make  delivery"  as  when 
the  goods  have  been  lost  or  destroyed;  and 
it  is  quite  as  competent  in  the  one  case  as 
in  the  other  for  the  parties  to  agree  upon 
reasonable  notice  of  the  claim  as  a  con- 
dition of  liability.  It  may  be  urged  that 
the  carrier  is  bound  to  know  whether  it  has 
delivered  to  the  right  person  or  according 
to  instructions.  This  argument,  however, 
even  with  respect  to  the  particular  carrier 
which  makes  a  misdelivery,  loses  sight  of 
the  practical  object  in  view.     In  fact,  the 

•  transactions  of  a  railroad  company  are  mul- 

•  titudinous,  and  are  carried  on^  through  nu- 
merous employees  of  various  grades.  Ordi- 
narily the  managing  officers,  and  those  re- 
sponsible for  the  settlement  and  contest  of 
claims,  would  be  without  actual  knowledge 
of  the  facts  of  a  particular  transaction. 
The  purpose  of  the  stipulation  is  not  to  es- 
cape liability,  but  to  facilitate  prompt 
investigation.  And,  to  this  end,  it  is  a  pre- 
caution of  obvious  wisdom,  and  in  no  re- 
spect repugnant  to  public  policy,  that  the 
carrier  by  its  contracts  should  require  rea- 
sonable notice  of  all  claims  against  it  even 
with  respect  to  its  own  operations. 

There  is,  however,  a  further  and  control- 
ling consideration.  We  are  dealing  with  a 
clause  in  a  bill  of  lading  issued  by  the 
initial  carrier.  The  statute  casts  upon  the 
initial  carrier  responsibility  with  respect 
to  the  entire  transportation.  The  aim  was 
to  establish  unity  of  responsibility  (Atlan- 
tic Coast  Line  R.  Co.  v.  Riverside  Mills, 
219  U.  S.  186,  199-203,  65  L.  ed.  167,  179- 
181,  31  L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep. 
164;  New  York,  P.  &  N.  R.  Co.  v.  Peninsula 
Produce  Exch.,  240  U.  S.  34,  38,  60  L.  ed. 
— ,  36  Sup.  Ct  Rep.  230),  and  the  words  of 
the  statute  are  comprehensive  enough  to  em- 
brace responsibility  for  all  losses  resulting 
from  any  failure  to  discharge  a  carrier's 
duty  as  to  any  part  of  the  agreed  transpor- 
tation, which,  as  defined  in  the  Federal  act, 
includes  delivery.  It  is  not  to  be  doubted 
that  if,  in  the  case  of  an  interstate  ship- 
ment under  a  through  bill  of  lading,  the 
terminal  carrier  makes  a  misdelivery,  the 
initial  carrier  is  liable;  and  when  it  in- 
serts in  its  bill  of  lading  a  provision  re- 
quring  reasonable  notice  of  claims  "in  case 
of  failure  to  make  delivery,"  the  fair  mean- 
ing of  the  stipulation  is  that  it  includes  all 


I  cases  of  such  failure,  as  well  those  due  to 
I  misdelivery  as  those  due  to  the  loss  of  the 
'  goods.  But  the  provision  in  question  is  not 
to  be  construed  in  one  way  with  respect 
to  the  initial  carrier,  and  in  another  with 
respect  to  the  connecting  or  terminal  car- 
rier. As  we  have  said,  the  latter  takes  the 
goods  under  the  bill  of  lading  issued  by  the 
initial  carrier,  and  its  obligations  are  meas- 
ured by  its  terms  (Kansas  City  Southern 
R.  Co.  V.  Carl,  227  U.  S.  639,  648,  67  L.  ed.|. 
683,  686,  33  Sup.  Ct.  Bep.  391;  SoutbernS 
•R.  Co.  V.  Prescott,  240  U.  S.  632,  637,  60  L.* 
ed.  — ,  36  Sup.  Ct.  Rep.  460) ;  and  if  the 
clause  must  be  deemed  to  cover  a  ease  of 
misdelivery  when  the  action  is  brought 
against  the  initial  carrier,  it  must  equally 
have  that  effect  in  the  case  of  the  terminal 
carrier,  which,  in  the  contemplation  of  the 
parties,  was  to  make  the  delivery.  The 
clause  gave  abundant  opportunity  for  pre- 
senting claims,  and  we  regard  it  as  both  ap- 
plicable and  valid. 

In  this  view,  it  necessarily  follows  that 
the  effect  of  the  stipulation  could  not  be 
escaped  by  the  mere  form  of  the  action. 
The  action  is  in  trover,  but,  as  the  state 
court  said:  "If  we  look  beyond  its  tech- 
nical denomination,  the  scope  and  effect  of 
the  action  is  nothing  more  than  that  of  an 
action  for  damages  against  the  delivering 
carrier."  16  Ga.  App.  p.  147.  It  is  urged, 
however,  that  the  carrier,  in  making  the 
misdelivery,  converted  the  flour  and  thus 
abandoned  the  contract.  But  the  parties 
could  not  waive  the  terms  of  the  contract 
'  under  which  the  shipment  was  made  pur- 
suant to  the  Federal  act;  nor  could  the  car- 
rier by  its  conduct  give  the  shipper  the  right 
to  ignore  these  terms  which  were  applicable 
to  that  conduct,  and  hold  the  carrier  to  a 
different  responsibility  from  that  fixed  by 
the  agreement  made  under  the  published 
tariffs  and  regulations.  A  different  view 
would  antagonize  the  plain  policy  of  the  act 
and  open  the  door  to  the  very  abuses  at 
which  the  act  was  aimed.  Chicago  ft  A.  R. 
Co.  V.  Kirby,  225  U.  S.  155,  166,  66  L.  ed. 
1033,  1038,  32  Sup.  Ct.  Rep.  648,  Ann.  Cas. 
1914A,  601;  Kansas  City  Southern  R.  Co. 
V.  Carl,  supra;  Atchison,  T.  ft  S.  P.  R.  Co. 
V.  Robinson,  233  U.  S.  173,  181,  68  L.  ed. 
901,  905,  34  Sup.  Ct.  Rep.  666;  Southern  R. 
Co.  V.  Prescott,  supra.  We  are  not  con- 
cerned in  the  present  case  with  any  ques- 
tion save  as  to  the  applicability  of  the  pro- 
vision, and  its  validity,  and  as  we  find  it 
to  be  both  applicable  and  valid,  effect  must 
be  given  to  it. 

But,  while  this  Is  so,  we  think  that  the 
plaintiff  in  error  is  not  entitled  to  succeed 
in  its  ultimate  contention  under  the  stipu- 
lation for  the  reason  that  it  appears  that  A 
notice«of  the  claim  was  in  fact  given.     It** 
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is  tme  that  in  the  statement  made  by  the 
eourt  of  appeals  it  is  said  that,  so  far  as 
appears  from  the  record,  ''no  claim  was 
iiled  by  the  shipper."  We  must  assume, 
however,  that  this  was  in  effect  a  construc- 
tion of  the  provision  as  requiring  a  more 
formal  notice  than  that  which  was  actually 
sent.  For  the  court  had  already  set  forth 
the  uncontroverted  facts  in  detail  showing 
that  the  shipper  (having  made  an  investi- 
gation in  response  to  the  communication  of 
the  traffic  manager  of  the  railway  company) 
had  telegraphed  to  the  latter,  on  June  7, 
1910,  only  five  days  after  the  arrival  of  the 
goods  at  destination,  as  follows:  "We  will 
make  claim  against  railroad  for  entire  con- 
tents of  car  at  invoice  price.  Must  refuse 
shipment  as  we  cannot  handle.''  In  the 
preceding  telegrams  which  passed  between 
the  parties,  and  are  detailed  by  the  state 
eourt  in  stating  the  facts,  the  shipment  had 
been  adequately  identified,  so  that  this  final 
telegram,  taken  with  the  others,  established 
beyond  question  the  particular  shipment  to 
which  the  claim  referred,  and  was  in  sub- 
stance the  making  of  a  claim  within  the 
meaning  of  the  stipulation, — the  object  of 
which  was  to  secure  reasonable  notice.  We 
think  that  it  sufficiently  apprised  the  car- 
rier of  the  character  of  the  claim,  for  while 
it  stated  that  the  claim  was  for  the  entire 
contents  of  the  car  "at  invoice  price,"  this 
did  not  constitute  such  a  variance  from  the 
claim  for  the  value  of  the  flour  as  to  be 
misleading;  and  it  is  plain  that  no  pre- 
judice resulted.  Granting  that  the  stipula- 
tion is  applicable  and  valid,  it  does  not  re- 
quire documents  in  a  particular  form.  It  is 
addressed  to  a  practical  exigency  and  it  is 
to  be  construed  in  a  practical  way.  The 
stipulation  required  that  the  claim  should 
be  made  in  writing,  but  a  telegram  which, 
in  itself,  or  taken  with  other  telegrams,  con- 
tained an  adequate  statement,  must  be 
deemed  to  satisfy  this  requirement.  See 
Ryan  v.  United  States,  136  U.  S.  68,  83,  34 
Sli.  ed.  447,  453,  10  Sup.  Ct.  Rep.  913;  Klein- 
•  bans  V.  Jones,*  16  C.  C.  A.  644,  37  U.  S. 
App.  186,  68  Fed.  742,  745;  Godwin  v. 
Francis,  L.  R.  5  C.  P.  295,  39  L.  J.  C.  P. 
N.  S.  121,  22  L.  T.  N.  S.  338;  Reg.  v.  Riley 
[1896]  1  Q.  B.  309,  314,  321,  65  L.  J.  Mag. 
Cas.  N.  S.  74,  74  L.  T.  N.  S.  254,  44  Week. 
Rep.  318,  18  Cox,  C.  C.  285,  65  J.  P.  519, 
10  Am.  Crim.  Rep.  402 ;  Howley  v.  Whipple, 
48  N.  H.  487,  488;  State  v.  Holmes,  56 
Iowa,  588,  590,  41  Am.  Rep.  121.  9  N.  W. 
894. 
Judgment  affirmed. 
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V. 

UNITED  STATBS. 

United  States  «=»78— Public  Contraots 
—Delay  in  CoifPLETiNo  —  LtIQUidatbd 
Dahaoeb— Unfobbsexn  Condition— Ex- 
tension OF  TxHs— ''Abnormal  Force  of 
THE  Elements." 

The  encountering  of  the  stumps  and 
roots  of  a  submerged  forest  in  excavating  a 
channel  for  the  United  States  does  not  re- 
lieve the  contractor  from  liability  under  his 
contract  to  pay  the  stipulated  liquidated 
damages  and  the  additional  cost  of  super- 
vision and  inspection  In  ease  the  work 
is  not  finished  in  time,  where  the  Chief 
Engineer  refused  to  sanction  any  extension 
of  time,  and  the  contract,  which  makes 
time  of  its  essence,  provides  that  if  com- 
pletion is  delayed  by  strikes,  ^idemics, 
?[uarantine  restrictions,  or  by  the  "abnormal 
orce  or  violence  of  the  elements,"  addi- 
tional time  may,  with  the  sanction  of  the 
Chief  Engineer,  be  allowed,  the  specifica- 
tions further  stating  that  the  time  allowed 
is  considered  sufficient  "unless  extraordi- 
nary and  unforeseeable  conditions  super- 
vene," and  warning  each  bidder  to  examine 
and  decide  for  himself  the  character  of  the 
material  to  be  excavated,  as  no  allowance 
will  be  made  except  for  the  removal  of  such 
materials  as  "solid  rock,  large  bouldera, 
and  compact  gravel." 

[Ed.  Note.— For  other  caBos,  see  United  SUtem 
Cent.  Dir  i  56;    Dec  Die.  «=»73.] 

[No.  310.1 

Argued  April  25,  1916.     Decided  May  8^ 
1916. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  dismissing,  upon 
demurrer,  a  petition  for  the  recovery  from 
the  United  States  of  a  part  of  the  contract 
price  of  a  public  improvement,  withheld 
because  of  delay  in  completion.    Affirmed. 

See  same  case  below,  49  Ct.  CI.  710. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  C.  Calhoun,  D.  B.  Henderson, 
and  J.  Barrett  Carter  for  appellant. 

Assistant  Attorney  General  Thompaon 
for  appellee.  « 

^Mr.  Justice  Holmes  delivered  the  opirn** 
ion  of  the  court: 

This  is  an  appeal  from  a  Judgment  of 
the  court  of  claims  dismissing  the  claim- 
ant's petition  upon  demurrer.  On  August 
15,  1908,  the  claimant  made  a  contract 
with  Captain  Brown  of  the  Engineers,  act- 
ing for  the  United  States,  to  excavate  a 
channel  from  Beaufort  inlet  to  Pamlico 
sound,  through  Core  and  Adams  creeks,  in 
conformity  with  specifications  made  part 
of  the  contract.  It  was  approved  on  Sep- 
tember 10,  and  required  the  work  to  be 
begun  within  forty-five  days  after  date  of 


^s»For  other  cases  see  same  topic  it  KEY-NTJMBBR  In  all  Key-Numbered  Digests  A  Indexes 
36  S.  C— 35. 
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notification  of  approval,  September  14,  and 
to  be  completed  within  eighteen  months. 
The  work  not  having  been  finished  on  time, 
$7,320  of  the  agreed  compensation  was  with- 
held as  liquidated  damages,  and  $210.50 
as  additional  costs  of  superintendence  and 
inspection,  $7,530.50  in  all,  for  which  sum 
this  suit  is  brought. 

The  petition  alleges  that  after  getting 
through  Core  creelc  to  and  through  the  head- 
waters of  Adams  creek  to  a  point  on  tide 
water  about  5  miles  from  its  mouth,  where 
for  a  mile  and  a  half  it  averages  more  tlian 
1,200  feet  wide,  and  for  the  next  3  miles 
and  a  half  2,500  feet,  the  stumps  and  roots 
of  a  submerged  forest  were  encountered  at 
about  8  feet  below  the  bottom  of  the  water, 
which  made  it  impossible  to  do  the  work 
with  the  ordinary  machinery  and  in  the 
ordinary  way,  or  to  finish  the  work  by  the 
time  agreed.  It  is  alleged  that  the  forest 
was  submerged  by  some  abnormal  force  and 
violence  of  the  elements,  and  that  it  could 
not  have  been  discovered  by  the  ordinary 
methods  of  inspection,  and  was  not  discov- 
ered in  fact,  although  the  claimant  and 
others  and  the  government  had  exercised 
every  known  precaution,  and  had  made  ex- 
haustive examinations  with  the  utmost  care 
Hand  skill.  The  petition  sets  up  that  this 
Swas  a  prevention  "by  abnormal  force  and 
*  violence  of  the  elements"  within*  the  con- 
tract, and  that  the  claimant  also  was  en- 
titled to  an  allowance  of  time  under  a  clause 
in  the  specifications  stating  that  the  time 
is  considered  sufficient  "unless  extraordi- 
nary and  unforeseeable  conditions  super- 
vene." It  also  sets  up  that  an  extension 
of  time  was  recommended  by  Captain 
Brown,  although  disallowed  by  the  Chief 
Engineer.  Finally  the  petition  alleges  that 
it  was  known  by  the  government  officials 
when  the  contract  was  made  that  the  por- 
tion of  the  canal  excavated  by  the  claimant 
could  not  be  used  to  any  practical  extent 
for  commercial  purposes  until  adjoining 
portions  of  a  proposed  line  were  completed, 
and  that  the  additional  work  was  not  pro- 
vided for  or  seriously  contemplated  within 
the  time  of  the  claimant's  work.  It  is  con- 
duded  that  although  the  contract  purports 
to  provide  for  liquidated  damages,  fixed  at 
$20  a  day,  yet,  in  the  circiun  stances,  it 
really  imposed  a  penalty,  and  that  the 
government  has  no  right  to  retain  the  sum. 
As  has  been  implied  already,  the  contract 
agreed  "that  time  shall  be  considered  as  an 
essential  feature  of  this  contract,  and  that 
in  case  of  the  failure  upon  the  part  of  the 
party  of  the  second  part  to  complete  this 
contract  within  the  time  as  specified  and 
agreed  upon  that  the  party  of  the  first  part 
will  be  damaged  thereby,  and  the  amount 
of  said  damages  being  difficult,  if  not  im- 


possible of  definite  ascertainment  and  proof, 
it  is  hereby  agreed  that  the  amount  of  said 
damages  shall  be  estimated,  agreed  upon, 
liquidated,  and  fixed  in  advance,  and  they 
are  hereby  agreed  upon,  liquidated,  and 
fixed  at  the  sum  of  twenty  (20)  dollars  for 
each  division  for  each  and  every  day  the 
party  of  the  second  part  shall  delay  in  the 
completion  of  this  contract,"  and  the  claim- 
ant agrees  to  pay  that  amount  "as  liqui- 
dated damages,  and  not  by  way  of  penalty." 
It  is  agreed  further  that  the  United  States 
shall  have  the  right  to  recover  all  costs  of 
inspection  and  superintendence  incurred  byg^ 
it  during  the  period  of  delay,  and  that  itj|^ 
may  •retain  all  the  above-mentioned  sums* 
from  any  moneys  falling  due  under  the  con- 
tract. 

There  is  a  proviso  that  if  the  claimants 
"shall  by  strikes,  epidemics,  local  or  state 
quarantine  restrictions,  or  by  the  abnormal 
force  or  violence  of  the  elements,  be  actu- 
ally prevented   from   completing  the   work 

.  .  .  at  the  time  agreed  upon"  with- 
out contributory  negligence  on  his  part, 
"such  additional  time  may,  with  the  prior 
sanction  of  the  Chief  of  Engineers,  be  al- 
lowed him"  •  .  .  "as,  in  the  judgment 
of  the  party  of  the  first  part,  or  his  suc- 
cessor, shall  be  just  and  reasonable."  As 
we  have  intimated,  the  specifications  also 
state  that  the  time  allowed  is  considered 
sufficient  "unless  extraordinary  and  unfore- 
seeable conditions  supervene."  The  claim- 
ant further  thinks  that  he  finds  some  sup- 
port for  his  argument  in  a  provision  that 
"solid  rock,  large  boulders,  and  compact 
gravel  will  not  have  to  be  removed  at  the 
prices  bid  for  ordinary  excavation.  If  such 
materials  should  be  encountered,  their  re- 
moval, if  required  by  the  engineer,  will  be 
done  under  special  agreement  and  paid 
for  as  extra  work."  On  the  other  hand, 
the  claimant  was  required  to  remove  all 
trees,  and  "the  channel  must  be  cleared  of 
all  snags,  logs,  roots,  stumps,  or  wreckage 
that  project  into  or  encroach  in  any  way 
upon  the  cross  section,  .  .  .  the  cost 
of  same  being  included  in  the  unit  price 
bid  for  excavation."  The  claimant  invokes 
a  provision  that  the  engineer's  decision  aa 
to  quality,  quantity,  and  interpretation  of 
the  specifications  shall  be  final;  and  this 
ends  the  statement  of  his  case. 

It  is  hopeless  to  argue  against  the  provi- 
sions that  we  have  recited,  and  the  further 
express  warning  that  each  bidder  "is  ex- 
pected to  examine  and  decide  for  himself, 
as  no  allowance  will  be  made  should  any 
of  it  prove  to  be  otherwise  than  as  stated," 
except  as  above  recited  with  regard  to  solid 
rock,  etc.  It  is  suggested  that  the  special 
agreement  to  be  made  for  the  removal  ofj^ 
"such  material8"«mean8  materials  of  similar^ 
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kind;  but  the  phrase  cannot  be  Btretched 
to  cover  roots.  The  statement  in  the  speci- 
fications that  the  time  is  sufficient  unless 
extraordinary  conditions  supervene  does  not 
promise  an  eactension  if  such  conditions  do 
supervene.  The  extent  of  this  promise  is 
found  in  the  words  of  the  contract  pro- 
viding for  the  allowance  of  such  additional 
time  as,  with  the  sanction  of  the  Chief  En- 
gineer, the  engineer  in  charge  may  think 
reasonable.  Those  words  tend  also  to  sup- 
port the  contention  of  the  government  that 
"supervene"  means  come  into  being  in  the 
course  of  the  work,  as  in  the  case  of  strikes, 
epidemics,  etc.,  and  not  merely  be  discovered 
to  have  existed  and  still  to  exist.  We  may 
add  that  the  averment  hazarded  that  the 
submergence  of  the  forest  was  due  to  ab- 
normal force  of  the  elements  is  too  obvious 
an  attempt  to  pervert  the  meaning  of  the 
proviso  as  to  being  actually  prevented  by 
such  force  from  completing  tiie  work,  to 
require  analysis.  But  it  is  enough  to  say 
that  any  extension  depended  on  the  sanction 
of  the  Chief  of  Engineers,  and  that  that 
sanction  was  denied.  It  is  said  that  the 
engineer  in  charge  construed  the  contract 
differently,  as  he  recommended  an  allow- 
ance of  time.  But  the  ground  of  the  recom- 
mendation does  not  appear  to  hare  been 


an  incorrect  interpretation  of  the  contract; 
on  the  contrary,  it  is  alleged  that  the  liqui- 
dated damages  were  withheld  by  Captain 
Brown;  and  if  his  interpretation  had  been 
wrong,  it  is  hard  to  see  how  it  would  have 
bound  his  superior  on  whose  sanction  the 
recommendation  depended  for  effect.  The 
suggestion  that  it  was  the  duty  of  the  Chief 
Engineer  to  give  his  sanction  in  the  absence 
of  fraud  finds  no  support  in  the  words  used. 
The  claimant  must  abide  by  the  words. 
Carnegie  Steel  Co.  v.  United  States,  240 
U.  S.  156,  164,  60  L.  ed.  — ,  36  Sup.  Ot. 
Rep.  842. 

The   allegations  by  which  the  claimant, 
attempts  to  avoid  his  contract  making  time 
of  the  essence,  that  the  damages  were  diffi-^ 
cult  to  prove,  and  that  therefore  they  should  o 
be  fixed  at  $20  a  day,  are  too^speculativo* 
to  do  more  than  emphasize  the  necessity 
for  the  liquidation.    There  is  no  element  of 
deception  or  exorbitance,  and  although  the 
case  seems  a  hard  one,  we  see  no  ground 
upon  which  the  claimant  can  escape  irom. 
the  terms  to  which  he  has  agreed.    United 
States  V.  Bethlehem  Steel  Co.  205  U.  S.  105, 
119,  51  L.  ed.  731,  736,  27  Sup.  Ct  Rep. 
450. 

Judgment  affirmed. 
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CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1915, 

wnHOOT  opiiriovs  ajxd  not  ■i:<sivaBRa  ob  othirwisi  Duposao  or  ui  this  MDniomm 


Grrr  or  Colohado,  Texas,  Petitioner,  r. 
Claribsk  M.  Habbison.    [No.  880.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
See  same  case  below*  228  Fed.  894,  143  C  O.  A. 

sn. 

Mr.  Robert  Toombs  Neill  for  petitioner. 
Mr.  James  T.  Neville  for  respondent. 
April  3,  1916.    Denied. 


Alviw    H.    Stoxjt,    Petitioner,    t.    United 

States.    [No.  804.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  227  Fed.  799.  142  0.  0.  A. 
828. 

Mr.  H.  L.  Stuart  for  petitioner. 

No  appearance  for  respondent. 

April  3,  1916.    Denied. 


WnxiAM  E.  Crutghlet,  Petitioner,  t.  Na- 
tional FiKEPBOOFiNO  Company.  [No. 
898.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 
See  same  case  below,  44  Wash.  L.  Rep.  20. 
Mr.  Daniel  W.  Baker  for  petitioner. 
Messrs.  Walter  C.  Clephane  and  Alan  B. 
Clephane  for  respondent. 
April  8,  1916.    Denied. 


C.  W.  Johnson,  Trustee,  etc.,  Petitioner,  T. 
LouisvnjJB  Woolen  Mnxs.     [No.  901.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 

we  below.  228  Fed.  608. 


Mr.  D.  A.  Sachs  for  petitioner. 
Mr.  Keith  L.  Bullitt  for  respondent. 
April  3,  1916     Denied. 


Geobge  Wakefield,  Appellant^  t.  John  J. 

Bradley,  Marshal,  etc.,  et  aL   [No.  932.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

No  appearance  for  appellant. 

The  Attorney  General  and  the  Solicitor 
General  for  appelleos. 
April   3,   1916.     Docketed    and   dismissed 
with   costs,  on  motion   of  counsel  for  the 
appellees. 


Lucius   E.   Judson,   as   Trustee,  etc..  Pe- 
titioner, ▼.  William  A.  Nash,  as  Trustee, 
etc.,  et  al.  [No.  276.] 
On    Writ    of    Certiorari    to    the    United 

States   Circuit   Court   of   Appeals   for   the 

Second  Circuit. 
See  same  esse  below,  ISO  C.  O.  A.  288,  218  Fed. 

774. 

Mr.  Oscar  A.  Lewis  for  petitioner. 
Mr.  John  M.  Bowers  for  respondents. 
April  3,  1916.  Dismissed  with  costs,  on 

motion  of  counsel  for  the  petitioner. 


WiLUAM  Whalley,  Plaintiff  in  Error,  t 
Philadelphia  &  Reading  Railway  Com- 
pany.   [No.  626.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Pennsylyania. 
See  same  case  below,  248  Pa.  298,  93  Atl.  1018. 
Messrs.  John  C.  Bell  and  A.  Frank  Ashton 

for  plaintiff  in  error. 
Mr.  William  Clarke  Mason  for  defendant 

in  error. 

April  8,  1916.     Dismissed  with  costs,  en 

motion  of  counsel  for  the  plaintiff  in  error. 
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Oct.  Term, 


Chzit  QnocK  Wah.  Appellant,  t.  HbnbtBiI. 

Whiis,  Commiasiouer,  etc.     [Nu.  7 13. J 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Washington. 

Mr.  Joseph  F.  O'Connell  for  appellant. 

No  appearance  for  appellee. 

April  3,  1916.  Dismissed  with  costs,  pur- 
suant  to  the  Tenth  Rule. 


IC.  Hexheb,  Plaintiff  in  Error,  t.  State  of 

Gborgia.    [No.  934.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Georgia. 

No  appearance  for  plaintiff  in  error. 

Mr.  William  Wallace,  Jr.,  for  defend- 
ant in  error. 

April  6,  1916.  Docketed  and  dismissed 
with  costs  on  motion  of  coimsel  for  defend- 
ant in  error. 


UiriTBD  Railways  Compant  of  St.  Louis, 

Plaintiff  in  Error,  v.  Crrr  of  St.  Loms. 

[Nob.  365  and  367.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

See  same  case  below,  in  No.  865,  263  Mo.  S87, 
174  S.  W.  78,  No.  367,  263  Mo.  607,  174  8.  W.  109. 

Mr.  Henry  S.  Priest  for  plaintiff  in  error. 

Mr.  Truman  P.  Young  for  defendant  in 
error. 

April  10,  1916.  Per  Cwriam:  Dismissed 
for  want  of  jurisdiction  upon  the  authority 
of:  (1)  Eustis  v.  Bolles,  150  U.  S.  361,  37 
L.  ed.  1111,  14  Sup.  Ct.  Rep.  131;  Leathe  v. 
Thomas,  207  U.  S.  93,  62  L.  ed.  118,  28 
Sup.  Ct.  Rep.  30;  Holden  Land  k  Live  Stock 
Co.  T.  Inter-State  Trading  Co.  233  U.  S. 
636,  541,  58  L.  ed.  1083,  1086,  34  Sup.  Ct 
Rep.  661 ;  Mellon  Co.  v.  McCafferty,  239  U. 
S.  184,  60  L.  ed.  — ,  36  Sup.  Ct  Rep.  94 ; 
(2)  Consolidated  Tump.  Co.  ▼.  Norfolk  &  O. 
v.  R.  Go.  228  U.  S.  596,  600,  67  L.  ed.  982, 
983,  33  Sup.  Ct  Rep.  609;  Parker  v.  Mc- 
Lain,  237  U.  S.  469,  471,  59  L.  ed.  1051, 
1053,  35  Sup.  Ct  Rep.  632;  Stewart  v.  Kan- 
saa  City,  239  U.  S.  14,  60  L.  ed.  — .  86  Supu 
Ct.  Rep.  15;  (3)  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  220  U.  S.  61,  78,  55  L.  ed. 
869,  377,  81  Sup.  Ct  Rep.  337,  Ann.  Cas. 
1912C,  160;  Chicago  Dock  k  Canal  Co.  t. 
Fraley,  228  U.  S.  680,  67  L.  ed.  1022,  33 
Sup.  Ct  Rep.  715;  Denver  t.  New  York 
Trust  Co.  229  U.  S.  123,  143,  57  L.  ed.  1101, 
1124,  83  Sup.  Ct  Rep.  657;  St  Louis 
Southwestern  R.  Co.  ▼.  Arkansas,  235  U.  8. 
850,  366,  69  L.  ed.  266,  278,  85  Sup.  Ct 
Bap.  09. 


St.  Louis  &  Suburban  Railway  Com- 
pany et  aL,  Plaintiffs  in  Error,  v.  City  of 
St.  Louis  [No.  366] ;  Unitsd  Railways' 
Company  of  St.  Louis,  Plaintiff  in  Error, 
T.  City  of  St.  Louis  [No.  868];  United 
Railways  Company  of  St.  Louis,  Plain- 
tiff in  Error,  t.  Citt  of  St.  Louis  [No. 
369] ;  United  Railways  Company  of  St. 
Louis,  Plaintiff  in  Error,  t.  City  of  St. 
Louis  [No.  370] ;  Unfted  Railways  Com- 
pany OF  St.  Louis,  Plaintiff  in  Error,  v. 
CiTr  OF  St.  Louis  [No.  371];  and  St. 
Louis  Transit  Company,  Plaintiff  in 
Error,  t.  Cnr  of  St.  Louis  [No.  372]. 
In  Error  to  the  Supreme  Court  of  the 

State  of  Missouri. 
See  same  case  below.  In  Nos.  866,  872,  263  Mo. 

608.  174  S.  W.  109,  110,  Nos.  368-371,  268  Mo.  S07. 

174  S.  W.  109. 

Mr.  Henry  S.  Priest  for  plaintiffs  in 
error. 

Mr.  Truman  P.  Young  for  defendants  in 
error. 

April  10,  1016.  Dismissed  for  the  want  of 
jurisdiction. 

H.  E.  Filler,  Appellant,  t.  Ben  Steele, 

Sheriff,  etc.  [No.  731.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Pennsylvania. 
See  same  case  below,  228  Fed.  242. 

Messrs.  Ralph  D.  Hurst  and  Thomas  H. 
Greevy  for  appellant. 

Messrs.  Cecil  £.  Heller,  C.  Ward  Eicher, 
and  George  E.  Barron  for  appellee. 

April  10,  1916.  Per  Curiam:  Judgment 
affirmed  with  costs  upon  the  authority  of: 
(1)  Ex  parte  Parks,  93  U.  S.  18,  21,  23  L. 
ed.  787,  788;  Tinsley  t.  Anderson,  171  U. 
S.  101,  105,  43  L.  ed.  91,  96,  18  Sup.  Ct. 
Rep.  805;  Frank  t.  Mangum,  237  U.  S. 
309,  326,  59  L.  ed.  969,  979,  35  Sup.  Ct. 
Rep.  582;  (2)  Allen  v.  Georgia,  166  U.  S. 
138,  140,  41  L.  ed.  949,  950,  17  Sup.  Ct.  Rep. 
625;  Felts  ▼.  Murphy,  201  U.  S.  123,  129. 
50  L.  ed.  689,  692,  26  Sup.  Ct.  Rep.  366; 
Twining  ▼.  New  Jersey,  211  U.  S.  78,  53 
L.  ed.  97,  29  Sup.  Ct.  Rep.  14;  Jordan  v. 
Massachusetts,  225  U.  S.  167,  56  L.  ed.  1038, 
32  Sup.  Ct.  Rep.  651;  (3)  Consolidated 
Turnp.  Co.  ▼.  Norfolk  k  0.  V.  R.  Co.  228 
U.  S.  596,  600,  57  L.  ed.  982,  983,  33  Sup. 
Ct.  Rep.  609;  Overton  v.  Oklahoma,  235  U. 
S.  31,  59  L.  ed.  112,  35  Sup.  Ct.  Rep.  14; 
Stewart  ▼.  Kansas  City,  239  U.  S.  14,  60  U 
ed.  — ,  86  Sup.  Ct.  Rep.  15. 

George  A.  Fuller  Company,  Petitioner,  v. 

Otis  Elevator  Company.    [No.  909.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  IMstrict  of  Colum- 
bia. 

Mr.  Edward  S.  Duvall,  Jr.,  lor  peti- 
tioner. 

Messrs.  Frederick  D.  McKenney  and  J.  & 
Flannery  for  respondent. 

AprU  10,  1916.    Granted. 
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Clabk  Pxasb  et  aL,  Petitioners,  ▼.  Rath- 

BUN-JONKS  ENGINED&amo  COMPANY.      [NOw 

«11.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  Perry  J,  Lewis  and  Edwin  C. 
Brandenburg  for  petitioners. 

Ko  appearance  for  respondents 

April  10,  1916.    Granted. 


yiCTOB  Hebbebt  et  al.,  Petitioners,  v.  Shan- 

lET  COICPANT.     [No.  924.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Nathan  Burkan  and  W.  J. 
Hughes  for  petitioners. 

Mr.  Abraham  S.  Gilbert  for  respondent 

April  10,  1916.    Granted. 

John  Chitbch  Compant,  Petitioner,  ▼.  Hil- 
UABO  Hotel  Company  et  al.  [No.  930.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

t^e  Second  Circuit. 
Mr.  Moses  H.  Grosman  for  petitioner, 
Mr.  Levi  Cooke  for  respondents. 
AprU  10,  1916.    Granted. 


Helen  Hisb  et  al..  Petitioners,  t.  Western 
Coal  ft  Mining  Company.     [No.  683.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below.  182  a  O.  A.  482,  216  Fed. 
S38. 

Mr.  John  H.  Vaughn  for  petitioners. 

Messrs.  Edward  J.  White  and  Thomas  B. 

'BryoT  for  respondent. 

April  10,  1916.    Denied. 

MONADNOCK  Mills,  Petitioner,  t.  Henby  E. 
FusHEY,  Administrator,  etc.  [No.  683.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  SUtes  Circuit  Court  of  Appeals  for 

the  First  Circuit 

See  same  case  below,  140  0.  0.  A  72»  224  Fed. 

80S. 

Mr.  H.  W.  Parker  for  petitioner. 
Mr.  George  F.  Morris  for  respondent 
April  10,  1916.    Denied. 


Gold  Medal  Camp  Fubnitubb  Manttfao- 
TUBiNO    Company,    Petitioner,   ▼.    Tele- 
scope Cot  Bed  Company.    [No.  861.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
See  same  case  below.  22»  Fed.  1002. 
Mr.  Liiaries  i*\  Kawsett  for  petitioner. 
Mr.  Alan  D.  Kenyon  for  respondent 
AprU  10,  1910.    Denied. 


Pebcy  B.  Sullivaw,  Petitioner,  t.  Unite©- 

States.    [No.  906.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Messrs.  lieslie  A.  Gilmore  and  Frank  a 
Bright  for  petitioner. 

Mr.  Solicitor  Qeneral  Davis  for  respond* 
ent 

April  10,  1916.    Denied. 

Franklin    Hupf    et    al.,    Petitioners,    t. 

United  States.     [No.  917.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 
^e  same  case  below.  228  Fed.  892,  148  0.  d  A 

Messrs.  C.  L.  Bartlett  John  D.  Little, 
Marion  Smith,  A.  G.  Powell,  and  M.  F. 
Goldstein  for  petitioners. 

Mr.  Solicitor  General  Davis  and  Mr.  A*. 
sistant  Attorney  General  Wallace  for  re» 
spondent 

April  10,  1910.    Denied.  ) 

Beleb  Water  Heateb  Company,  Petitioner, 
y.  .Pittsbueqh  Water  Heater  Comfant 
[No.  922.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United   States    Circuit    Court   of    Appeals 

for  the  Third  Circuit 
See  same  ease  below,  228  Fed.  S74.  148  6.  0.  A. 

196. 

Mr.  Melville  Church  for  petitioner. 
No  appearance  for  respondent 
April  10,  1916.    Denied. 


Paul  English  et  al.,  Petitioners,  v.  Eixa 

Wyman  Brown  et  al.  [No.  931.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

See  same  case  below,  229  Fed.  84,  148  C.  a  A. 

830. 

Messrs.  H.  C.  Brome  and  Andrew  Foulds, 
Jr.,  for  petitioners. 
Mr.  Chauncey  G.  Parker  for  respondents. 
April  10,  1916.    Denied. 


Henrt  C.  Callaqhaw,  Petitioner,  t.  Cok- 
monwealth  of  Massachusetis.  FNo. 
937.]  ^ 

Petition  for  a  Writ  of  Certiorari  to  the 

Superior  Court  of  the  State  of  Iklassachu- 

setts. 

r^.f^  ■f'S?   ^"?   below.    In   Supreme   Jadidsl 
C^rt  of  Massachusetta.  228  Mass.  IfiO,  ill  N.  fil 

Messrs.  Joseph  P.  CConnell,  Bernard  J, 
Eillion,  and  Charles  Toye  for  petitioner. 
No  appearance  for  respondent 
AprU  10«  1910.    Denied. 
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Oct.  Tbbic , 


IfmsouBi     Paod-io    Railway     Compact, 

Plaintiff   in   Error,   t.   TiARARIOB   Floub 

Mills  Company.    [No.  460.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 
8t6  Bune  ease  below,  H  Kan.  68S,  147  Pac  0L 

Messrs.  Balie  P.  Waggener,  A.  E.  Crane, 
and  W.  P.  Waggener  for  plaintiflf  in  error. 

Messrs.  Joseph  Q.  Waters  and  Charles 
Blood  Smith  for  defendant  in  error. 

AprU  17,  1916.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction  with  10  per  centum 
damages,  upon  the  authority  of;  (1)  Rob- 
erta T.  Cooper,  20  How.  467,  481,  15  L.  ed. 
069,  978;  Wayne  County  t.  Kcnnicott,  94 
U.  8.  498,  24  L.  ed.  260;  Clark  ▼.  Keith, 
100  U.  8.  464,  27  li.  ed.  302, 1  Sup.  Ct.  Rep. 
568;  Chaffin  t.  Taylor,  116  U.  S.  567,  572, 
29  L.  ed.  727,  728,  6  Sup.  Ct  Rep.  518; 
Thompson  t.  Maxwell  Land  Grant  &  R.  Co. 
168  U.  8.  451,  456,  42  L.  ed.  539,  541,  18 
Sup.  Ct  R^.  121;  Illinois  ▼.  Illinois  C.  R. 
Co.  184  U.  S.  77,  90-93,  46  L.  ed.  440,  446, 
447,  22  Sup.  Ct  Rep.  300;  (2)  Missouri  P. 
R.  Co.  T.  Larabee  Flour  Mills  Co.  211  U.  S. 
612,  53  L.  ed.  352,  29  Sup.  Ct  Rep.  214; 
Missouri  P.  R.  Co.  ▼.  Larabee,  234  U.  S. 
459,  58  L.  ed.  1398,  34  Sup.  Ct  Rep.  979. 


Allison  Makohesteb,  Plaintiff  in  Error,  t. 

BOABD  OF  WATEB  COHiaSSIONEBS  OF  THE 

City  of  HAinvoBD  [No.  86ar];  Aluson 
Manohksteb  et  al..  Plaintiffs  in  Error,  v. 

BOABD  OF  WATEB  COlOaBSIONEBS  OF  THE 

City  of  Habtfobd  [No.  864] ;  and  Emma 

Maitohbbteb  et  al..  Plaintiffs  in  Error,  t. 

Board  of  Watbb  Commissionxbs  of  the 

CSiTY  OF  Hartfobd  [No.  865]. 

tn  Error  to  the  Supreme  Court  of  Errors 
"^  the  State  of  Connecticut 
Set  same  ease  below,  first  appeal,  87  Conn.  19S, 
m  AU.  870,  Ann.  Cas.  1915A,  1105,  second  appeal 
If  Oonn.  en.  96  AU.  188. 

Mr.  Edward  D.  Bobbins  tor  plaintiffs  in 
error. 

Messrs.  Edward  M.  Day  and  Alvan  Waldo 
Hyde  for  defendant  in  error. 

April  17,  1916.  Per  Curiam:  Judgment 
affirmed  with  costs  upon  the  authority  of: 
Fallbrook  Irrlg.  Dist.  t.  Bradley,  164  U.  S. 
112,  160,  41  L.  ed.  869,  389,  17  Sup.  Ct 
Rep.  66;  Clark  t.  Nash,  198  U.  S.  361,  3G7- 
869,  49  L.  ed.  1085,  1087,  1088,  25  Sup.  Ct 
Rep.  676,  4  Ann.  Cas.  1171;  Hairston  t. 
Danville  A  W.  R.  Co.  208  U.  S.  698,  62  L. 
ed.  637,  28  Sup.  Ct.  Rep.  331,  13  Ann.  Cas. 
1008;  Union  Lime  Co.  ▼.  Chicago  &  N.  W. 
R.  Co.  233  U.  S.  211,  218,  219,  58  L.  ed.  924, 
928,  84  Sup.  Ct  Rep.  622;  O'Neill  v.  Lea- 
rner, 239  U.  S.  244,  253,  60  L.  ed.  — ,  36 
Sap.  Ct  Rep.  64;  Mt  Vemon-Woodberry 
Cotton  Duck  Co.  v.  Alabama  Interstate 
Power  Co.  2^  U.  S.  80,  82,  60  L.  ed.  — ^ 
86  Sup.  Ot  Rep.  234. 


W.  A.  GAINE8  ft  CoMPAirr,  Petitioner,  t.* 
Hellmak  Distillino  Company,  etc.  [No. 

905.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  ease  below,  tS  C.  0.  A.  4S7.  181  Fed. 
406. 

Messrs.  Edmund  F.  Trabue,  D.  W.  Lind* 
sey,  and  James  Love  Hopkins  for  petitioner. 

Messrs.  W.  T.  Ellis  and  Luther  Ely  Smith 
for  respondent 

AprU  17,  1916.    Denied. 


W.  0.  Snfpsoir  et  aL,  Petitioners,  t.  Uritd 

States.     [No  916.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

See  same  ease  below,  Sf9  Fed.  940. 

Mr.  William  H.  Atwell  for  petitioners. 

No  appearance  for  respondent 

April  17,  1916.    Denied. 


Chabuss  T.  Tugkeb,  Petitioner,  T.  UmTSD 

States.    [No.  921.] 

Petition  for  a  Writ  of  Certiorari  to  tbe 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

See  same  ease  below,  140  O.  0.  A.  279,  IM  Fed. 
OS. 

Messrs.  Charles  T.  Tucker,  in  propria  per- 
acna,  Nathaniel  H.  Maxwell,  and  Francis 
B.  James  for  petitioner. 

Mr.  Solicitor  General  Davis  and  Mr.  As- 
sistant Attorney  General  Wallace  for  re- 
spondent 

AprU  17,  1916.    Denied. 


John  K.  Rose,  etc.,  et  al..  Petitioners,  t. 

Petes  MoClelland,  Jr.    [No.  933.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  187  a  a  A.  B19,  S»  FSd. 
S7. 

Messrs.  Richard  I.  Munroe,  Marshall  Sur- 
ratt,  and  J.  J.  Darlington  for  petitioners. 

Messrs.  Flrancis  Marion  Etheridge  and 
James  Manson  McCormick  for  respondent 

AprU  17,  1916.    Denied. 


Anna   S.    Hopkins,   Petitioner,   t.   Law* 
BBNCB  Huix,,  Trustee,  etc.    [No.  944.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
See  same  case  below,  229  Fed.  S78,  148  O.  O.  A. 

498. 
Mr.  J.  Grattan  MacMahon  for  petitioner. 
Winifred   Sulliyan  for  respondent 
April  17,  1916.    Denied. 
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Alkzandb  N18BBT,  M  CoiiiiniMi(Hier«  etc.» 

Petitioner^  t.   Federal  Titlb  k  Tbust 

Ck)MPAinr.    [No.  940.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 
See  same  ease  below,  S29  Fed.  644. 

Messrs.  Elijah  N.  Zoline  and  John  T. 
Bottom  for  petitioner. 

Messrs.  Ernest  Morris  and  William  W. 
Grants  Jr.»  for  respondent. 

April  17,  1916.    Denied. 

AlfKBIOAN  SXTBETT  COMPANT  OF  NeW  YOBK, 

Plaintiff  in  Error,  ▼.  State  of  Idaho,  to 

and  for  the  use  and  benefit  of  Clara  Mills 

et  al.     [No.  609.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Idaho. 

Messrs.  James  H.  Richards  and  Oliver  0. 
Haga  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

April  17,  1916.  Dismissed,  each  party 
paying  its  own  costs,  per  stipulation  of 
oounseL 

8.  8.  White  Dental  MAmjFACTUBiNO  Com- 

PAifT,  Petitioner,  t.  Osoab  H.  Pikpeb  et 

al.,  etc  [No.  718.] 

On  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit. 

See  same  case  below.  S28  Fed.  10,  142  a  a  A 
486. 

Messrs.  Henry  N.  Paul,  Jr.,  Jos.  0.  Fra- 
ky,  and  Edward  Rector  for  petitioner. 

Mr.  Charles  A.  Brown  for  respondents. 

April  17,  1916.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  petitioner. 

Mabt  Mulcabe  et  al..  Administrators,  etc.. 

Plaintiffs  in  Error,  t.  Gitt  of  Chicago. 

[No.  812.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Illinois. 

See  same  case  below.  In  AppellaU  Oourt  of  Il« 
linols,  172  111.  App.  IW. 

Mr.  John  W.  Walsh  for  plaintiffs  in  error. 

Mr.  Chester  E.  Cleveland  for  defendant  in 
error. 

April  24,  1916.  Per  Curiam:  Judgment 
affirmed  with  costs  upon  the  authority  of 
Missouri  v.  Lewis  (Bowman  v.  Lewis)  101 
U.  S.  22,  25  L.  ed.  989;  Cincinnati  Street 
R.  Co.  T.  Snell,  198  U.  S.  30,  35-37,  48  L. 
ed.  604,  607,  608,  24  Sup.  Ct.  Rep.  819. 

Kansas  Cnr,  Mexico,  ft  OBiEifT  Railway 
CoicPANT,  Plaintiff  in  Error,  t.  State  or 
TncAS.     [No.  188.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Texas. 
See  same  case  below,  106  Tex.  MS,  118  8.  W. 

68S. 

Mr.  Herbert  &  Garrett  for  lOaintiff  in 


Mr.  Frank  L.  Snodgrass  for  defendant  in 

error. 

April  24,  1916.  Per  Owiam:  Dismissed 
for  want  of  jurisdiction  upon  the  authority 
of:  (1)  Jones  v.  Montague,  194  U.  S.  147, 
48  L.  ed.  913,  24  Sup.  Ct.  Rep.  611;  Rich- 
ardson  ▼.  McChesney,  218  U.  S.  487,  64  L. 
ed.  1121,  81  Sup.  Ct.  Rep.  43;  Stearns  v. 
Wood,  236  U.  S.  76,  69  L.  ed.  476,  86  Sup. 
Ct  Rep.  229;  (2)  Kansas  City  Star  Co.  v. 
Julian,  216  U.  S.  689,  64  L.  ed.  340,  30 
Sup.  Ct.  Rep.  406;  Forbes  t.  State  Council, 
216  U.  S.  396-399,  64  L.  ed.  634-636,  30 
Sup.  Ct.  Rep.  295;  St.  Louis  ft  S.  F.  R.  Co. 
▼.  Shepherd,  240  U.  a  240,  60  L.  ed.  — ^,86 
Sup.  Ct.  Rep.  274;  (3)  Henkel  v.  Cincin- 
nati, 177  U.  S.  170,  44  L.  ed.  720,  20  Sup. 
Ct.  Rep.  673;  Fullerton  ▼.  Texas,  196  U.  S. 
192,  194,  49  L.  ed.  443,  444,  26  Sup.  Ct. 
Rep.  221;  Allen  t.  Arguimbau,  198  U.  S. 
149,  166,  49  L.  ed.  990,  993,  26  Sup.  Ct. 
Rep.  622;  Cleveland  ft  P.  R.  Co.  ▼.  Cleve- 
land, 236  U.  S.  60,  66,  69  L.  ed.  127,  128, 
35  Sup.  Ct.  Rep.  21;  (4)  Doming  t.  Car- 
Usle  Packing  Co.  226  U.  S.  102,  67  L.  ed. 
140,  38  Sup.  Ct.  Rep.  80;  Consolidated 
Tump.  Co.  V.  Norfolk  A  O.  V.  R,  Co.  228 
U.  S.  696,  600,  67  L.  ed.  982,  988,  83  Sup. 
Ct.  Rep.  609;  Parker  t.  McLain,  237  U.  S. 
469,  471,  69  L.  ed.  1051,  1053,  85  Sup. 
Ct.  Rep.  632.  See  Pinney  t.  Nelson,  183 
U.  S.  144,  147,  46  L.  ed.  126,  127,  22  Sup. 
Ct.  Rep.  62;  Abilene  Nat.  Bank  ▼.  DoUey, 
228  U.  S.  1,  5,  67  L.  ed.  707,  709,  38  Sup. 
Ct.  Rep.  409;  Lake  Shore  ft  M.  S.  R.  Co. 
T.  Ohio,  173  U.  S.  286,  289,  et  seq.,  43  L.  ed. 
702,  703,  19  Sup.  Ct.  Rep.  466;  Cincinnati, 
I.  ft  W.  R.  Co.  ▼.  Connersville,  218  U.  8.  . 
836,  64  L.  ed.  1060,  31  Sup.  Ct.  Rep.  93,  20 
Ann.  Cas.  1206;  Missouri  P.  R.  Co.  ▼.  Kan- 
sas, 216  U.  S.  262,  283,  et  seq.,  64  L.  ed. 
472,  481,  30  Sup.  Ct.  Rep.  330. 

United  States,  as  Trustee,  etc.,  Petitioner, 

T.  HmAic  Chase.     [No.  964.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Solicitor  General  Davis  for  petitioner. 

Messrs.  Hiram  Chase  and  William  B. 
King  for  respondent. 

April  24,  1916.    Granted. 

R.  L.  MouLDEif,  Trustee,  etc..  Petitioner,  t. 
Pablzn  ft  OBBNDORrr  Implement  Com- 
pany et  al.    [No.  923.] 
Petition  for  a  Writ  of  Certiorari  to  tho 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

«?*tA*5*i*»«  ^«'<>^»  U  R.  A.  — .,  — ,  128  W^ 
HI,  la  C.  C.  A,  617. 

Mr.  Jesse  P.  Gates  for  petitioner. 

Messrs.    Francis   Marion    Etheridge   and 

Joseph  Manson  McCormick  for  respondents 

AprU  24,  1916.    Denie4. 
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MlaoffiD  Hargbb  COMPAMT,  Petitioner,  t. 

MiOHAiCL  Shabon.    [No.  048.] 
=    Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  first  appeal  135  C.  O.  A. 
n6..219  Fed.  526,  second  appeal  231  Fed.  861. 

Mr,  Herman  S.  Hertwig  for  petitioner. 
Mr.  Sydney  A.  Syme  for  respondent. 
April  24,  1916.    Denied. 

SnBABNB  CoAi.  AND  LuMBEB  CoMPANT,  Pe- 
titioner, ▼.  John  S.  Van  Winkle  et  aL 
[No.  966.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

.  See  same  case  below,  137  0.  0.  A.  S14,  221  Fed. 

690. 

Mr.  James  N.  Sharp  for  petitioner. 
Mr.  James  Gamett  for  respondents. 
April  24.  1916.    Denied. 

Ex  PARTE:  In  the  Matteb  of  the  Motion 
PiOTUBB  Patents  Company,  Petitioner. 
[No.  24»  Original.] 
:    Petition  for  Writ  of  Mandamus. 
Mr.  Melville  Church  for  petitioner. 
No  appearance  for  respondent 
April  24,  1916.    Dismissed  on  motion  of 
'  counsel  for  petitioner. 

George  W.  Caldwell  et  al.,  etc.,  Plaintiffs 

in  Error,  t.  George  W.  Donaghet  et  al. 

[No.  461.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Mr.  J.  W.  Blackwood  for  plaintiffs  in 
error. 

.  Messrs.  W.  E.  Hemingway,  G.  B.  Rose, 
and  J.  F.  Loughborough  for  defendants  in 
error. 

April  24,  1916.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiffs  in  error. 

Swift  ft  Qgmpant,  Plaintiff  in  Error,  T. 

)A0NB8  Catanl    [No.  789.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Pennsylvania. 

See  same  case  below,  261  Pa.  62,  L.  R.  A.  — , 
— ,  96  Atl.  Ml. 

Mr.  Charles  B.  Lenahan  for  plaintiff  in 
error. 

Mr.  Rush  Trescott  for  defendant  in  error. 

April  24,  1916.  Dismissed  per  stipula- 
tion* 

John  F.  Cubbins,  Appellant,  t.  Mississiffi 
River  Commission  et  al.    [No.  39.] 
Appeal  from  the  District  Court  of  the 

U^ited  States  for  the  Western  District  of 

Tennessee. 
Mr.  Bamette  E.  Moses  for  appellant. 

'    Mr.  H.  F.  RolesoB  for  appellees. 

April  24,   1916.     IMsmissed  with  eost«» 

pursuant  to  the  Tenth  Rule* 


James  F.  Thrift,  Comptroller  of  the  city 

of  Baltimore,  Plaintiff  in  Error,  ▼.  Philip 

D.  Laird.    [No.  379.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

See  flame  case  below,  126  Hd.  66,  n  AU.  4M. 

Messrs.  Alexander  Preston  and  8.  S.  Field 
for  plaintiff  in  error. 

Mr.  W.  Cabell  Bruce  for  defendant  in 
error. 

April  28,  1916.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 


Ex  parte:    In  the  Matter  of  James  J. 

Griffin  and  Gordon  M.  Peacock,  Peti- 
tioners.    [No.  — ,   OriginaL] 

Motion  for  leave  to  file  petition  for  a 
Writ  of  Mandamus. 

Mr.  Arthur  E.  Dowell  for  petitioners. 

AprU  17,   19ia     Denied. 


Bz   parte:    In   the   Maiteb   of   Datid 
Lamar,  Petitioner.     [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for  Writ 
of  Mandamus  herein,   and  that  a   rule  to 
show  cause  issue. 
Mr.  A.  Leo  Everett  for  petitioner. 
February  28,  1916.    Denied.    It  is  farther 
ordered  that  a  writ  of  certiorari  issue  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  bring  up  the  record  in 
the  case  of  David  Ijamar,  Plaintiff  in  E}r- 
ror,  V.  United  States,  230  Fed.  1022,  144 
C.  C.  A.  664. 


Ex  parte:  In  the  Matter  of  Elbert  B. 

BoBiNSON,  Petitioner.    [No.  — ,  Original] 

Motion  for  leave  to  file  an  amended  peti- 
tion. 

Mr.  Bichard  B.  Westbrooks  for  petitimier. 

June  6,  19ia    Denied. 


State  of  Washinoton  ex  reL  AuonsTua  S. 

Peabodt,  Trustee,  Plaintiff  in  ISrror,  t. 

City  of  Seattle  et  aL    [No.  191.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

Messrs.  George  Donworth  and  Elmer  B. 
Todd  for  plaintiff  in  error. 

Mr.  Howard  A.  Hanson  for  defendant  in 
error. 

September  7,  1915.  Dismissed  pursuant 
to  the  twenty-eighth  rule  per  stipulation  of 
oounseL 
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CINCINNATI,  N.  O.  A  T.  P.  R.  CO.  v.  EANKIN. 


1915. 

(SCI  U.  8.  tlf ) 

CINCINNATI,  NEW  ORLEANS,  ft  TEXAS 
PACIFIC  RAILWAY  COMPANY.  Plff.  in 
Brr., 

T. 

D.  F.  AND  T.  C.  RANKIN. 

Oabbiebs  ^=»108— Liabilitt  as  Insxtbkbs 
—Effect  of  Cabhack  Ahendiceni. 
L  The  common-law  liability  of  a  car- 
rier as  an  insurer  was  not  changed  with 
respect  to  a  loss  occurring  on  its  own  line 
by  the  provision  of  the  Carmack  amend- 
ment of  June  29,  1906  (34  Stat,  at  L.  584, 
chap.  3591),  to  the  act  of  February  4,  1887 
(24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat. 
1913,  §  8592),  §  20,  making  the  initial  car- 
rier  of  an  interstate  shipment  liable  for  any 
loss,  damage,  or  injury  "caused  by  it"  or 
by  any  other  carrier  to  which  the  shipment 
may  be  delivered. 

tEd.    Note.— For    other  '  cases,    see    Carriers, 
Cent.  Dig.  SS  471-495 ;    Dec.  Dig.  «=s>108.] 

Courts  ^=»97(l)-'MEAsnBE  of  Rights  and 

LlAniLITT— INTEBSTATE   SUIPMENT. 

2.  The  rights  and  liabilities  of  the  par- 
ties to  an  interstate  railway  shipment  de- 
pend upon  Federal  legislation,  the  bill  of 
lading,  and  common-law  rules  as  accepted 
and  applied  in  Federal  tribunals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  9  829;    Dec.  Dig.  <g=»»7(l).] 

BviDENCE  ^=»60— PBEsmiPTioir— Cabbies's 
Compliance  with  Law. 

3.  It  cannot  be  assumed  merely  because 
the  contrary  has  not  been  established  by 
proof  that  an  interstate  railway  carrier  is 
conducting  its  affairs  in  violation  of  oon- 
trolling  Federal  legislation. 

[Ed;    Note.— Fop   other    cases,    see    Bvldence. 
Cent.  Dig.  f  81 ;    Dec.  Dig.  ^s>60.] 

CABBIEB8  ^=s»163^L0SS  OF  GoODS  —  BUB- 

DEN  OF  Pboof— Limitation  of  Cabbieb's 
Liability— Choice  of  Bate& 

4.  Recitals  in  a  bill  of  lading  for  an 
interstate  shipment,  signed  by  both  parties, 
that  alternate  rates,  based  upon  specified 
values,  are  offered  by  the  carrier^  pub- 
lished freight  rates,  constitute  admissions 
by^  the  shipper  and  sufficient  prima  facie 
evidence  of  a  choice  of  rates,  and  cast  upon 
him  the  burden  of  proving,  in  case  he  wishes 
to  contradict  his  admissions,  that  the  car- 
rier had  not  complied  with  the  require- 
ments of  controlling  Federal  legislation  re- 
specting the  filing  and  publishing  of  its 
rate  schedules. 

[Ed.    Note.'^or    other    cases,    see    Carriers, 
Cent.  Dig.  11  722-725;    Dec  Dig.  «s>163.] 
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[No.  59.] 

Argued  November  6,  1915. 
22,  1916. 


Decided  May 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  judgment 
which  affirmed  a  judgment  of  the  0>urt  of 
Civil  Appeals  of  that  state,  affirming  a 
Judgment  of  the  Circuit  Court  of  Hamilton 
County,  in  favor  of  a  shipper  in  an  action 
against  a  carrier  to  recover  for  damages  to 


an  interstate  shipment.  Reversed  and  re- 
manded for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  J,  Iiynch,  Michael  M.  Al- 
lison, Isaac  G.  Phillips,  and  Edward  Col- 
ston for  plaintiff  in  error. 

Messrs.  W.  B.  Miller  and  Charles  IX 
Fox  for  defendants  in  error.  . 

ei 
''Mr.  Justice   McReynolds  delivered  the* 
opinion  of  the  court: 

Defendants  in  error,  experienced  shippers, 
on  November  6,  1911,  delivered  to  plaintiff 
railway  at  Danville,  Kentucky,  a  car  of 
mules,  nineteen  of  which  they  owned,  for 
transportation  to  Atlanta,  Georgia.  They 
signed  and  accepted  a  through  bill  of  lad- 
ing, the  pertinent  portions  of  which  fol- 
low: 

Contract  for  limited  liability  in  the  tram 
portation  of  live  stock  at  reduced  rates. 

3.  Limit  of  value. — ^That  this  agreemenll 
is  subject  to  the  following  terms  and  con- 
ditions, which  the  said  shipper  accepts  as 
just  and  reasonable,  and  which  he  admits 
having  read  and  having  had  explained  to 
him  by  the  agent  of  the  said  carrier,  via.: 

That  the  published  freight  rates  on  live 
stock  of  said  carrier  are,  in  all  cases,  based 
on  the  following  maximum  calculations, 
which  are  as  high  as  the  profit  in  the 
freight  rates  will  admit  of  the  carrier  as- 
suming responsibility  for: 

Horses  or  mules,  not  exceeding  $75  each 

That  the  tariff  regulations  of  said  car- 
rier provide  that  for  every  increase  of  100 
per  cent,  or  fraction  thereof,  in  the  above 
valuations,  there  shall  be  an  increase  of 
50  per  cent  in  the  freight  rate;  and  that 
the  said  shipper,  in  order  to  avail  himself 
of  said  publi^ed  freight  rates,  agrees  that^ 
said  carrier  shall  not,  in  any  case  of  lossg 
*or  damage  to  said  live  stock,  be  liable  for« 
any  sum  in  excess  of  the  actual  value  of 
said  stock  at  the  place  and  date  of  ship- 
ment, nor  for  any  amount  in  excess  of  the 
values  stated  above,  which  are  hereby  agreed 
to  be  not  less  than  the  just  and  true  values 
of  the  animals,  unless  an  additional  amount 
is  herein  stated  and  paid  for. 

4.  Guaranteed  freight  rate. — That  the 
rate  of  freight  guaranteed  by  said  carrier, 
in  view  of  the  above  stipulated  valuations 

is  $ per  from to 

and  that  said  shipper  accepts  this  rate 

of  freight,  and  agrees  to  pay  same  at  desti- 
nation in  connection  with  the  charges  ad- 
vanced by  said  carrier,  as  indicated  above, 
and  any  other  legitimate  charges  whieh 
said  carrier  may  advance  for  aeeount  ef 
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said  shipper  between  point  of  shipment  and 
destination  for  feed,  water,  etc. 

A  wreck  occurred  at  Dayton,  Tennessee; 
some  of  the  animals  were  killed;  others 
were  injured  and  afterwards  sold  by  plain- 
tiff in  error;  and  shippers  brought  this 
suit  in  the  circuit  court,  Hamilton  county, 
Tennessee,  to  recover  $4,750, — $250  per  head. 
The  declaration  contains  two  counts.  The 
first — ^a  common-law  count  on  a  general 
contract  of  affreightment — alleges  delivery 
with  agreement  to  pay  full  freight  charges 
and  that  the  carrier  accepted  and  agreed 
to  transport  safely,  but  failed  so  to  do. 
The  second  sets  up  execution  and  delivery 
of  the  bill  of  lading  annexed  as  an  exhibit, 
but  declares  shippers  knew  nothing  of  the 
limited-liability  provision  therein;  and  fur- 
ther ''that  the  whole  of  said  paper,  and 
especially  the  $75  limitation,  is  void  and 
of  no  effect  and  is  not  operative  or  binding 
on  them  or  either  of  them,"  because  (1) 
executed  in  Kentucky,  under  whose  laws  it 
is  void ;  ( 2 )  unreasonable  and  unjust ;  ( 3 ) 
no  other  contract  of  transportation  was 
offered,  and  shippers  were  not  aware  that 
the  transportation  was  to  take  place  at 
^  reduced  rates  and  under  stipulations  for 
g limited  liability;  (4)  there  was  no  considcr- 
•  ation;  (5)  the* parties  were  not  on  equal 
terms.  It  also  denounces  as  untrue  state- 
ments in  clause  3  of  the  bill  concerning 
published  freight  rates  and  tariff  regula- 
tions. 

The  railway  filed  nine  pleas;  two  general 
—"not  guilty"  and  "that  it  did  not  breach 
the  contract  of  carriage"  as  alleged — and 
seven  special  ones.  Among  other  things, 
the  company  avers  in  the  latter:  That  it 
had  duly  filed  with  the  Interstate  Commerce 
Commission  and  had  published  and  kept 
open  for  inspection  schedules  of  joint  rates 
between  Danville,  Kentucky,  and  Atlanta; 
they  contained  classifications  of  freight  in 
force,  and  stated  separately  all  terminal  and 
other  charges,  and  provided  that  carload 
rates  upon  horses  and  muleSj  where  valued 
not  above  $75  each,  should  be  $95  per  car, 
and  for  every  increase  of  100  per  cent  or 
fraction  thereof  there  should  be  an  increase 
of  50  per  cent  in  rate;  plaintiffs  knew  the 
company's  freight  rate  was  based  upon 
specified  values  and  that  it  stood  ready  to 
transport  at  increased  valuation  and  rate, 
and,  knowing  these  facts,  they  declared  the 
value  specified,  and  thereby  obtained  the 
cheaper  rate  of  $05  per  car.  That  the  re- 
ceipt or  bill  of  lading  duly  signed  by  ship- 
pers fixes  a  maximum- value ;  contains  defi- 
nite recitals  (set  out  ab6ve)  in  respect  of 
rates,  etc.,  and  "with  all  the  provisions 
thereof,  is  valid  and  binding  upon  the  plain- 
tiffs and  the  defendant  when  applied  to  in^ 


terstate  shipments  which  are  governed  by 
the  acts  of  Congress  of  February  4,  1887 
(24  Stat,  at  L.  379,  chap.  104),  and  June 
29,  1906  (34  Stat,  at  L.  584,  chap.  3591, 
Comp.  Stat.  1913,  S  8563),  and  defendant 
pleads  and  relies  upon  the  same  as  a  com- 
plete bar  to  any  recovery  (in  excess  of  $75) 
for  such  mules  as  were  actually  killed  and 
such  ones  as  were  actually  damaged  to  the 
amount  of  $75." 

Issue  being  joined,  the  cause  was  tried 
to  a  jury.  D.  F.  Rankin,  testifying  for 
himself,  declared  the  mules  were  worth 
from  $230  to  $240  each;  described  the  cir- 
cumstances surrounding  shipment,  identified 
exhibited  bill  of  lading  as  signed  and  ac-^ 
cepted  by  him,  but  stated  he  did  not  readg 
*it,  and  nothing  was  said  about  rates,  and« 
that  he  was  not  aware  of  the  $76  limita- 
tion; admitted  he  had  shipped  stock  over 
same  route  before,  paying  $95  per  car;  and 
asserted  he  had  seen  no  printed  tariff  rates 
from  Danville  to  Atlanta.  The  bill  so 
identified  was  treated  throughout  the  trial 
as  properly  in  evidence;  but  no  duly  filed 
and  applicable  rate  schedules  were  pre- 
sented, nor  did  the  railway  introduce  any 
evidence  to  support  its  special  pleas. 

The  trial  judge  held : 

"The  one  controlling  point  in  this  case  Is 
as  to  whether  or  not  there  is  a  presumption 
in  favor  of  the  defendant's  compliance  with 
the  law  whereby  it  seeks  by  its  action  to 
escape  from  liability." 

"There  is  no  doubt  in  the  mind  of  the 
court  but  that  if  the  railroad  were  charged 
with  a  violation  of  the  provisions  of  the 
interstate  commerce  act,  a  presumption  in 
favor  of  its  compliance  would  arise;  but 
where  the  railroad,  as  in  this  case,  sets  up, 
as  a  matter  of  defense,  its  compliance  with 
the  provisions  of  that  act,  the  court  is  of 
the  opinion  that  there  is  no  presumption  in 
its  favor,  and  that  the  burden  of  proof  is 
on  the  defendant  to  show  a  substantial  com- 
pliance with  the  provisions  of  the  act." 

"It  therefore  follows  that  under  the  facts 
in  this  case,  the  undisputed  facts  and  the 
decisions  of  our  courts  on  this  subject,  that 
the  court  is  of  the  opinion  that  the  con- 
tract in  this  case  is  invalid,  and  the  ques- 
tion goes  to  the  jury  as  to  the  negligenoe 
of  the  defendant  on  this  shipment  of  stock.** 
And  he  charged  the  jury : 

"If  you  find  from  the  proof  in  this  cass 
that  the  plaintiff  did  deliver  in  good  con- 
dition nineteen  mules  to  the  defendant  to  be 
transpiorted  to  Atlanta,  Georgia,  and  that 
there  was  an  accident,  a  collision  on  the 
railroad,  then  the  burden  is  upon  the  rail- 
way company  to  show  that  it  has  not  been^ 
guilty  of  any  negligence.  g 

•'If   the   defendant   company   shbws   you* 
by  the  greater  weight  or  the  preponderance 
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of  the  evidence  its  freedom  from  negligence, 
then  the  plaintiff  is  not  entitled  to  recover. 

'^f  you  reach  the  conclusion  that  the 
plaintiff  haa  made  out  his  case  and  is  en- 
titled to  recover  for  the  value  of  the  nine- 
teen  mules,  then  he  would  be  entitled  to 
recover  the  value  of  the  mules  at  the  place 
of  their  destination,  in  this  case,  Atlanta, 
Ceorgia,  according  to  their  value  at  the 
time  they  would  have  been  delivered  but 
for  the  negligence  of  the  carrier,  less  what- 
ever transportation  charges  there  would 
have  been  on  this  car  of  stock. 

"It  is  also  in  the  discretion  of  the  jury 
to  award  interest  on  any  recovery  from  the 
time  of  the  loss  up  to  the  present  time." 
.  .  .  "Negligence  is  the  want  or  lack 
of  exercise  of  that  degree  of  care  which  the 
particular  circumstances  demands.  In  this 
ease  the  carrier  is  held  to  the  highest  de- 
gree of  care  for  the  safe  transportation  of 
the  animals." 

Judgment  upon  a  verdict  for  $4,180 — $220 
per  head — and  $328.82  interest  was  affirmed 
by  the  court  of  civil  appeals,  and  the  su- 
preme court  approved  this  action  without 
opinion. 

The  court  of  civil  appeals  inter  lUia  de- 
clared: 

"It  hardly  appears  debatable  to  us,  that 
it  was  incumbent  upon  the  railroad  com- 
pany, in  this  case,  in  the  present  state  of 
the  pleadings,  to  show  by  proof  that  it  had 
met  the  requirements  of  the  interstate  com- 
merce act,  and  this  burden  it  failed  to  carry, 
and  having  failed  to  do  so,  it  cannot  rely 
upon  presumption. 

"Having  reached  this  conclusion,  it  re- 
mains to  be  determined  what  are  the  rights 
and  liabilities  of  these  parties,  under  the 
contract  of  carriage  in  this  case.  There 
being  nothing  in  the  record  to  show  that 
the  rate  of  freight  charged  by  the  company 
was  approved  and  authorized  by  the  Inter- 
^  state  Commerce  Commission,  we  must  de- 
Utermine  the  rights  of  these  parties  upon 
*  the  theory  that  nonsuch  rate  was  ever  filed 
with  the  Commission,  or  approved  or  au- 
thorized by  it,  and  that  the  rate  and  con- 
tract made  in  this  case  was  without  the 
authority  and  outside  of  the  act  of  Congress, 
invoked  by  this  defendant;  or,  in  other 
words,  so  far  as  the  interstate  commerce 
act  is  concerned,  this  railroad  company  has 


made  the  contract  in  violation  of  its  provi- 
sions.   ... 

"There  is  no  proof  that  the  railroad 
company  had  any  other  rate  than  the  one 
charged  plaintiffs  for  this  shipment  between 
Danville,  Kentucky,  and  Atlanta,  Georgia. 
There  is  no  proof  that  it  offered  to  plain- 
tiffs, at  the  time  it  issued  to  them  its  bill 
of  lading,  a  contract  with  unlimited  lia- 
bility, or,  in  other  words,  a  common-law 
liability.    .    .    . 

".  .  .  If  the  company  had  any  other 
rate  than  the  one  it  agreed  for  the  trans- 
portation of  this  freight,  it  did  not  disclose 
that  fact  to  the  shipper,  nor  did  it  hava 
any  rate  whatever  posted  in  or  about  its 
office.  If  it  had  a  shipping  contract  with 
unlimited  liability  it  did  not  choose  be- 
tween the  two,  and,  from  the  undisputed 
facts  developed  in  this  record,  it  is  clear 
to  our  minds  this  contract  is  void  and  the, 
limited-liability  clause  therein  cannot  be 
relied  upon  by  the  company  as  a  bar  to  the 
recovery  of  full  value  of  each  animal 
shipped.  If,  however,  the  defendant  had 
shown,  by  proof,  that  the  rate  charged  by 
it  for  this  freight  had  been  filed  with  and 
approved  by  the  Interstate  Commerce  Com- 
mission, and  that  it  had  posted  the  rate, 
as  required  by  the  act  of  Congress,  then 
a  rate  of  freight  based  upon  the  valuation 
fixed  in  the  bill  of  lading  would  have  limited 
plaintiffs'  right  to  recover  to  the  value  fixed 
in  the  contract." 

Plaintiff  in  error  maintains,  first,  that, 
not  having  been  negligent,  it  is  not  liable 
for  any  sum;  and,  second,  that  in  any  event 
it  is  protected  by  a  valid  limitation  in  tihe. 
bill  of  lading. 

Counsel  concede  liability  of  a  common^ 
carrier  under  the  long-recognized  common-^ 
law  rule  not  only  for  negligence,*but  also* 
as  an  insurer,  and  that  unless  the  Carmack 
amendment  (copied  in  margin)  has  changed 
this  rule,  the  railway  is  responsible  for 
damages  not  exceeding  specified  value.  But 
they  insist  that  in  Adams  Exp.  Co.  T. 
Croninger,  226  U.  S.  491,  57  L.  ed.  314,  44 
L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep.  148,  we 
held  this  amendment  restricts  a  carrier's 
liability  to  loss  "caused  by  it."  And,  con- 
sequently, they  say,  the  trial  court  erred 
when  it  charged:  "In  this  case  the  carrier 
is  held  to  the  highest  degree  of  care  for  the 
safe  transportation  of  the  animals." 


"That  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transportation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  prop- 
«rbr  caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or 
•rer  whose  lina  or  lines  such  property  may 


pass,  and  no  contract,  receipt,  rule,  or  regu- 
lation shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from 
the  liability  hereoy  imposed:  Provided, 
That  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he 
has  under  existing  law.  .  .  ."  (Chap. 
3691,  34  Stat,  at  L.  584,. 595,  Comp.  QkmL 
1913,  SS  8563,  8592. 
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Oonrtmlng  tbe  Carmack  amendment^  we 
■aid  through  Mr.  Justice  Lurton  in  the 
caae  cited  (pp.  506,  607):  "The  liability 
thus  imposed  is  limited  to  'any  loss,  injury, 
or  damage  caused  by  it  or  a  succeeding 
carrier  to  whom  the  property  may  be  de- 
livered/ and  plainly  implies  a  liability  for 
some  default  in  its  common-law  duty  as  a 
common  carrier."  Properly  understood, 
neither  this  nor  any  other  of  our  opinions 
holds  that  this  amendment  has  changed  the 
eommon-law  doctrine  theretofore  approved 
by  us  in  respect  of  a  carrier's  liability  for 
loss  occurring  on  its  ovni  line. 

The  state  courts,  treating  the  bill  of 
lading  as  properly  in  evidence,  undertook 
to  determine  its  validity  and  effect.  We 
need  not,  ,  therefore,  consider  the  mooted 
questions  of  pleading.  The  shipment  being 
I.  interstate,  rights  and  liabilities  of  the  par- 
ities depend  upon  acts  of  Congress,  the  bill 
*  of  lading,  and  common-law  rules  as  accepted 
and  applied  in  Federal  tribunals.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  T.  Dettlebach, 
239  U.  S.  588,  60  L.  ed.  — ,  86  Sup.  Ct 
Rep.  177;  Southern  Exp.  Co.  ▼.  Byers,  240 
U.  8.  612,  60  L.  ed.  — ,  36  Sup.  Ct  Rep. 
410,  and  cases  cited;  Southern  R.  Co.  v. 
Prescott,  240  U.  S.  632,  60  L.  ed.  — ^,86 
Sup.  Ct  Rep.  469. 

We  cannot  assent  to  the  theory  appar- 
ently adopted  below  that  the  interpreta- 
tion and  effect  of  a  bill  of  lading  issued  by 
a  railroad  in  connection  with  an  interstate 
shipment  present  no  Federal  question  un- 
less there  is  affirmative  proof  showing  actual 
compliance  with  the  interstate  commerce 
act.  It  cannot  be  assumed,  merely  because 
the  contrary  has  not  been  established  by 
proof,  that  an  interstate  carrier  is  conduct- 
ing its  affairs  in  violation  of  law.  Such  a 
carrier  must  comply  with  strict  require- 
ments of  the  Federal  statutes  or  become 
subject  to  heavy  penalties,  and,  in  respect 
of  transactions  in  the  ordinary  course  of 
business,  it  is  entitled  to  the  presumption 
of  right  conduct.  The  law  "presumes  that 
every  man,  in  his  private  and  official  char- 
acter, does  his  duty,  until  the  contrary  is 
proved,  it  will  presume  that  all  things  are 
rightly  done,  unless  the  circumstances  of 
the  case  overturn  this  presumption,  accord- 
ing to  the  maxim,  omnia  presumuntur  rite 
ei  solemnitur  esse  acta,  donee  prohetur  in 
eontrarium."  Bank  of  United  States  v. 
Dandridge,  12  Wheat.  64,  69,  70,  6  L.  ed. 
552,  554,  555;  Knox  County  v.  Ninth  Nat. 
Bank,  147  U.  S.  91,  97,  37  L.  ed.  93,  95,  13 
Sup.  Ct  Rep.  267;  Maricopa  &  P.  R.  Co.  v. 
Arizona,  156  U.  S.  347,  351,  39  L.  ed.  447, 
449,  15  Sup.  Ct.  Rep.  391;  Sun  Printing  & 
Pub.  Asso.  V.  Moore,  183  U.  S.  642,  640,  40 
L.  ed.  366,  372,  22  Sup.  Ct  Rep.  240. 
Under  our   former   opinions   the  settled 


doctrine  is  that  where  alternate  rates,  fairly 
based  upon  valuation,  are  offered,  a  xailroad 
may  limit  its  liability  hv  special  contract. 
Qeorge  N.  Pierce  Co.  v.  Wells,  F.  ft  Co.  230 
U.  S.  278,  283,  69  L.  ed.  576,  681,  36  Sup. 
Ct.  Rep.  351. 

The  essential  choice  of  rates  must  be  made 
to  appear  before  a  carrier  can  successfully 
claim  the  benefit  of  such  a  limitation  and 
relief  from  full  liability.  And  as  no  inter- 
state rates  are  lawful  unless  duly  filed  withg^ 
the  Commission,  it  may  become  necessaiyg 
for  the  carrier  to  prove  its* schedules  in* 
order  to  make  out  the  requisite  choice.  But 
where  a  bill  of  lading,  signed  by  both  par- 
ties, recites  that  lawful  alternate  rates 
based  on  specified  values  were  offered,  such 
recitals  constitute  admissions  by  the  shipper 
and  sufficient  prima  facie  evidence  of  choice. 
If,  in  such  a  case,  the  shipper  wishes  to 
contradict  his  own  admissions,  the  burden 
of  proof  is  upon  him.  York  Mfg.  Co.  v. 
Illinois  C.  R.  Co.  3  Wall.  107,  113,  18  L.  ed. 
170,  172;  The  Delaware,  14  Wall.  579,  601, 
20  L.  ed.  779,  783;  Hart  v.  Pennsylvania  R. 
Co.  112  U.  S.  331,  337,  28  L.  ed.  717,  719, 
5  Sup.  Ct.  Rep.  151 ;  Cau  v.  Texas  &  P.  R. 
Co.  194  U.  S.  427,  431,  48  L.  ed.  1053,  1056, 
24  Sup.  Ct.  Rep.  663,  16  Am.  Neg.  Rep. 
659;  Squire  v.  New  York  C.  R.  Co.  98 
Mass.  239,  248,  93  Am.  Dec.  162;  Wabash 
R.  Co.  V.  Curtis,  134  111.  App.  409,  412; 
Hutchinson,  Carr.  3d  ed.  §  475. 

The  bill  of  lading  in  question  is  plainly 
entitled,  "Contract  for  Limited  Liability  in 
the  Transportation  of  live  Stock  at  Reduced 
Rates,"  and  contains  the  conspicuous  provi- 
sions concerning  published  rates,  tariff  regu- 
lations, choice  offered  the  shipper,  and  limit 
upon  the  carrier's  liability,  etc.,  above  set 
out.  In  view  of  these  recitals  and  admis- 
sions, the  limitation  of  liability  must  bo 
treated  as  prima  facie  valid,  and,  conse- 
quently, the  trial  court  erred  in  holding  it 
void  as  a  matter  of  law,  and  permitting  a 
recovery  for  full  value  of  the  animals. 

The  judgment  below  is  reversed  and  the 
cause  remanded  to  the  Supreme  Court  of 
Tennessee  for  further  proceedings  not  in- 
consistent with   this  opinion. 

Reversed. 


(241  V.  8.  33S) 
SOUTHERN  RAILWAY  COMPANY,  Plff. 
in  Err., 

V. 

MAGGIE   GRAY,   Administratrix  of  Ken- 
neth L.  Gray,  Deceased. 

GouBTS  ^s»97(5)— Pbeoedbnts  —  Buplot- 
EBS'  Ltabiutt— Fedebai.  GomcoN  Law 

CONTBOLS. 

1.  Rights  and  obligations  under  the 
Federal  employers'  liability  acts  of  April 
22,  1908  (35  Stat,  at  L.  65,  chap.  149),  and 


^=»For  other  cases  see  same  topic  lb  KBT-NlfMBBR  in  all  Ker-Numbered  Digests  lb  Indezeri 
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April  6,  1010  (36  SUt.  at  L.  291,  chap. 
143,  Comp.  Stat  1913,  §  8657),  depend  upon 
those  itatutea  and  applicable  principles  of 
the  oommon  law  as  interpreted  and  applied 
in  the  Federal  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  S32:    Deo.  Dig.  ^=s>97(6).] 

Mastbb  and  Servant  ^s»28&(40)— Death 
OF  Sbbvant— Taking  Cask  fboh  Jubt— 
Last  Clbab  Chance. 

2.  The  trial  court  should  have  granted 
a  motion  to  dismiss  as  of  nonsuit  an  action 
brought  under  the  Federal  employers'  lia- 
bUity  acts  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149),  and  April  5,  1910  (36 
SUt.  at  L.  291,  chap.  143,  Comp.  SUt.  1913, 
S  8657),  for  the  death  of  a  railway  brake- 
man  who,  having  gone  to  sleep  on  the  track 
some  i  of  a  mile  from  his  train  after  set- 
ting his  signal  lights  on  the  track  to  warn 
an  expected  passenger  train,  was  struck  and 
killed  by  the  passenger  engine,  where  the 
evidence  shows  that  the  engineer  sounded 
the  customai^  flagman's  signal  when  it  first 
became  possible  to  see  the  signal  lights, 
then  about  1,250  feet  distant,  and  almost 
immediately  thereafter,  seeing  the  body,  did 
everything  possible  to  check  the  train,  there 
being  uncontradicted  testimony  that  the 
train  could  not  have  been  stopped  in  less 
than  1,900  feet,  and  nothing  to  indicate 
that  after  the  engineer  saw  or  could  have 
seen  the  brakeman's  body,  the  train  could 
have  been  stopped  in  time  to  prevent  the 
accident. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent.  Dis.  I  lilt;   Dec.  Dig.  ^=9289(40).] 

[No.  355.] 

Axgofid   May  6,   1016.     Decided   May   22, 
1016. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Randolph  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action  of 
death  brought  under  the  Federal  employers' 
liability  act.  Reversed  and  remanded  for 
further  proceedings. 

See  same  ease  below,  167  N^  C.  433,  83 
S.  £.  849. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  B.  Jeffries,  H.  O'B.  Cooper, 
and  L.  L.  Oliver  for  plaintiff  in  error. 

Messrs.  Thomas  H.  Calvert  and  John 
^A.  Barringer  for  defendant  in  error. 

8 

•   *Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

Kenneth  L.  Gray,  an  experienced  brake- 
man,  was  of  the  crew  in  charge  of  plaintiff 
in  error's  north-bound  interstate  freight 
train  which  started  from  Spencer  at  9:45 
p.  ic.  August  29,  1912.  Seeking  damages 
lor  his  death,  the  administratrix  brought 
this  rait  under  the  Federal  employers'  lia- 
Uli^  act  (chap.  140,  35  Stat,  at  L.  65, 
Comp.  SUt   1013,  S  8657,  chi^.    143,  36 


Stat,  at  L.  291)  in  the  superior  court,  Ran- 
dolph County,  North  Carolina.  Among 
other  things  here  amended  complaint  al- 
leges : 

"5.  That  on  the  80th  day  of  August,  1912, 
the  intestate  of  the  plaintiff  was  on  a 
freight  train  running  from  Spencer  in  the 
state  of  North  Carolina  to  Washington, 
District  of  Columbia,  through  the  state  of 
Virginia,  and  when  the  freight  train  upon 
which  the  intestate  of  the  plaintiff  was 
operating  in  going  north  arrived  at  Dry 
Fork,  in  the  state  of  Virginia,  the  intestate 
of  the  plaintiff  was  sent  forward  about  three 
quarters  of  a  mile  to  signal  a  passenger 
train  of  defendant  coming  south;  that  the 
intestate  of  the  plaintiff,  when  he  had  got- 
ten about  three  quarters  of  a  mile  from  is 
Dry  Fork,  for  some  reason — ^loss  of  sleep  jj 
or  for  some  other  ^ cause  unknown  to  the* 
plaintiff — laid  down  by  the  side  of  the 
tT^LCk  of  the  defendant  with  his  head  on 
the  end  of  the  cross-ties  and  went  to  sleep; 
that  shortly  thereafter  passenger  train  No. 
37,  coming  south  as  aforesaid,  carelessly 
and    negligently    ran    over    the    intestate. 


"7.  That  the  death  of  the  intesUte  of 
the  plaintiff  was  caused  without  fault  on 
his  part  and  by  the  wrongful  and  negligent 
act  of  the  defendant,  in  that  both  the  en* 
gineer  and  the  fireman  upon  the  passenger 
train  which  killed  the  intestate  of  the  plain* 
tiff  could  have  easily  seen  the  intestate  ol 
the  plaintiff  lying  in  a  helpless  condition 
as  aforesaid  upon  the  track  of  the  defend* 
ant,  the  track  of  the  defendant  beiiig 
straight  a  sufficient  distance  upon  which  the 
said  passenger  train  was  running  toward 
the  intestate  of  the  plaintiff  to  have  stopped 
the  train  or  slackened  its  speed  sufficiently 
to  have  prevented  the  killing  of  the  in- 
testate of  the  plaintiff,  ran  their  train  onto 
the  intestate  of  the  plaintiff  without  ring- 
ing the  bell,  without  blowing  its  whistle, 
without  slackening  its  speed,  or  without 
stopping  the  said  train;  in  tiiat  the  serv- 
ants of  the  defendant  did  not  keep  proper 
lookout  on  the  track  in  front  of  the  en- 
gine, and  have  the  engine  and  train  of  the  < 
defendant  in  proper  control  so  that  they 
could  stop  the  engine  of  the  defendant  in  ' 
time  to  have  prevented  the  wrongful  killing 
of  the  intestate  of  the  plaintiff;  in  tliat  the 
servants  of  the  defendant  did  not  see  the 
intestate  of  the  plaintiff,  which  it  was  their 
duty  to  do  and  which  they  eould  have  done 
by  ordinary  care,  until  the  train  was  so 
near  the  prostrate  form  of  the  intestate  ol 
the  plaintiff  that  the  servants  of  the  de- 
fendant could  not  stop  the  train  in  time  to 
save  the  life  of  the  intestate  of  the  plain- 
tiff; in  that  the  servants  ol  the  defendant 
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wrongfully  killed  the  intestate  of  the  plain- 
tiff upon  the  said  occasion  when  they  had 
the  last  clear  chance  to  save  his  life,  which 

^  they  failed  to  do  by  the  exercise  of  ordinary 

geare." 

•  *Ilie  accident  occurred  at  6:14  ▲.  ic, — 
twen^  minutes  before  sunrise, — ^when  it 
was  somewhat  foggy  and  ordinary  objects 
on  the  ground  could  not  readily  be  seen 
without  artificial  light.  Approaching  Dry 
Fork  station  the  freight  train  stalled,  and 
having  been  diTided  into  two  sections,  these 
were  hauled  onto  sidings  there.  After  pla- 
cing section  1,  and  as  returned  by  the 
main  track  to  bring  up  section  2,  the  freight 
engineer  directed  Gray  to  flag  south-bound 
passenger  train  No.  37.  It  was  the  latter's 
du^,  with  a  red  and  white  lantern  in  hand, 
to  go  forward  eighteen  telegraph  poles  (half 
a  mile)  and  lay  a  torpedo  on  the  track; 
then  to  go  nine  poles  further  and  place  two 
torpedoes;  then  to  return,  stand  near  pole 
eighteen  and  await  the  expected  train.  No 
torpedo  was  put  in  place;  but  having  ad- 
ranced  some  three  quarters  of  a  mile  he 
set  the  lanterns  on  the  track,  lay  down  with 
his  head  on  a  cross-tie,  and  went  to  sleep. 
There  is  nothing  to  explain  this  action. 

From  Banister  Hill,  2i  miles  southward, 
and  almost  to  Dry  Fork,  the  track,  follow- 
ing several  curves,  descends  on  a  heavy 
grade.  Commencing  say  }  of  a  mile  down 
this  grade  it  runs  in  a  straight  line  §  mile; 
then  around  a  sharp  curve  to  the  right, 
passing  through  a  deep  cut,  to  a  point  some 
600  feet  from  where  the  brakeman  lay; 
then  again  in  a  straight  line  some  400  feet; 
and  thence  around  a  moderate  curve  to  the 
left  perhaps  a  half  mile. 

On  the  west  side  of  this  last  curve,  ap- 
proximately 217  feet  from  its  north  end, 
is  the  spot  where  Gray  slept.  Coming  south 
along  the  track  in  broad  daylight  one  can 
first  see  it  when  he  reaches  a  point  on  the 
right-hand  curve  in  the  deep  cut  1,264  feet 
l^way, 

Passenger  train  No.  37,  properly  equipped, 

700  feet  long,  composed  of  ten  cars, — six 

steel  sleepers  and  four  other  cars, — a  tender 

^  and  engine,  came  down  the  long  grade  run- 

J|ning  66  miles  an  hour.    The  engineer  says 

*  that,  approaching  the  right-hand  curve,  he 
blew  a  station  signal;  when  he  reached 
point  in  the  cut  where  it  first  became  pos- 
sible to  see  the  lights,  he  blew  a  flagman's 
signal;  almost  immediately  thereafter,  see- 
ing the  body,  he  put  on  brakes,  turned  off 
steam,  and  did  everything  possible  to  check 
the  train;  before  this  could  be  done,  a  low 
step  struck  the  brakeman's  head.  Just 
before  No.  37  blew  for  that  station  (  It  was 
Mi  scheduled  to  stop   there)    the  freight 


engine,  standing  at  Dry  Fork,  signaled  for 
Gray's  return. 

Three  engineers  testified  that»  in  the  dr* 
cumstanoes,  the  pasenger  train  could  not 
have  been  stopped  In  less  than  1,000  feet» 
and  no  other  evidence  was  offered  on  thia 
point.  There  is  nothing  indicating  that 
after  the  engineer  saw  or  could  have  seen 
the  brakeman's  body  the  train  could  have 
been  stopped  before  reaching  it. 

In  an  effort  to  discredit  the  passenger 
engineer,  only  witness  to  some  circum- 
stances, he  was  asked  on  cross-examination 
concerning  prior  contradictory  statements; 
but  the  exclusion  of  all  or  any  part  of  hia 
evidence  would  not  change  the  result.  Of 
course,  the  contradictory  statements  can 
have  no  legal  tendency  to  establish  the  truth 
of  their  subject-matter.  Donaldson  v.  New 
York,  N.  H.  k  H.  R.  Co.  188  Mass.  484,  486, 
74  N.  E.  015;  McDonald  v.  New  York  a 
ft  H.  R.  R.  Co.  180  Mass.  474,  72  N.  E.  66^ 
Com.  V.  Starkweather,  10  Cuch.  69;  Sloan  t. 
New  York  C.  R.  Co.  45  N.  Y.  125;  Purdy 
V.  People,  140  111.  46,  29  N.  E.  700. 

Following  local  practice,  at  close  of  all 
the  evidence  a  motion  was  made  to  dismiss 
as  of  nonsuit,  because  negligence  by  the 
railroad  had  not  been  shown.  The  court 
denied  this  and  submitted  two  issues  to  the 
jury, — ^'Srhether  the  intestate  of  the  plain- 
tiff was  killed  by  the  negligence  of  the  de- 
fendant, as  alleged  in  the  complaint,"  and 
"what  damage,  if  any,  is  the  plaintiff  en- 
titled to  recover.''  In  connection  with  these 
a  lengthy  and  rather  involved  charge  was 
given,  the  objections  to  which  it  is  not  noWg^ 
necessary  for  us  to  consider.  Judgment^ 
upon  a*verdict  for  the  administratrix  was* 
afiirmed  by  the  supreme  court.  167  N.  0. 
433,  83  S.  E.  849. 

Plaintiff  in  error  maintains  that  the  trial 
court  erred  in  overruling  its  motion  to  dis- 
miss, and  also  relies  upon  objections  to  the 
charge.  Counsel  for  defendant  in  erro^ 
claim  aU  instructions  were  correct,  and  in- 
sist that  the  verdict  is  adequately  supported 
by  evidence.  Concerning  the  latter  they 
say: 

"On  the  testimony  and  the  law  applica- 
ble to  the  case  the  jury  could  have  arrivc4 
at  the  following  conclusions: 

"1.  That  there  was  an  unobstructed  view 
of  more  than  1,200  feet  from  the  danger 
signals  and  the  place  the  intestate  waa 
struck. 

"2.  That  the  red  and  white  lights  w«r* 
on  the  track.    This  was  undisputed. 

"3.  That  it  was  the  duty  of  the  engineer 
to    keep    a    lookout    for    danger    signals. 

"4.  That  the  fact  the  train  approaehed 
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about  1,300  feet  distant  around  a  curre  did 
not  excuse  the  engineer  from  keeping  a  look- 
out down  the  track. 

"5.  That  the  lights  on  the  track  could  in 
fact  be  more  eaailj  seen  when  they  were 
in  the  darkness  and  out  of  the  direct  rays 
of  the  headlight  as  the  train  was  entering 
the  straight  track  from  the  curve. 

"6.  That  in  the  exercise  of  ordinary  care 
the  engineer  could  have  seen  the  lights  at 
a    point    more    than    1,200    feet    distant. 

"7.  That  the  engineer  should  have  blown 
his  signal  as  soon  as  he  saw  the  danger 
signals,  or  by  the  exercise  of  ordinary  care 
could  have  seen  them,  which  was  when  he 
was  more  than  1,200  feet  distant. 

"8.  That  instead  of  bringing  his  train  un- 
der control  and  trying  to  stop  it  as  soon 
as  he  saw,  or,  by  the  exercise  of  ordinary 
care,  could  have  seen,  the  lights,  the  en- 
gineer waited  until  he  saw  the  intestate 
lying  beside  the  track.^ 
1}  As  the  action  is  under  the  Federal  em- 
S?  ployers'  liability*aet,  rights  and  obligations 
depend  upon  it,  and  applicable  principles  of 
eommon  law  as  interpreted  and  applied  in 
Federal  courts.  Seaboard  Air  Line  R.  Go. 
V.  Horton,  233  U.  S.  402,  58  L.  ed.  1062, 
KR.A.1915C,  1,  34  Sup.  Ct.  Rep.  635,  Ann. 
Gas.  1015B,  475,  8  N.  G.  G.  A.  834;  Gentral 
Vermont  R.  Go.  v.  White,  238  U.  S.  507, 
60  K  ed.  1433,  35  Sup.  Gt.  Rep.  865,  0  N. 
G.  G.  A.  265;  Great  Northern  R.  Go.  v. 
Wiles,  240  U.  S.  444,  60  Lu  ed.  — ,  86  Sup. 
Ct  Rep.  406. 

Negligence  by  the  railway  company  is 
essential  to  a  recovery;  and  there  is  not  a 
■cintilla  of  evidence  to  show  this  under 
the  most  favorable  view  of  the  testimony 
urged  by  eounsel  for  defendant  in  error. 
When  it  first  became  possible  for  the  en- 
gineer to  see  signal  lights  1,254  feet  away 
he  had  a  right  to  suppose  the  brakeman 
was  standing  there  on  guard.  Immediately, 
he  says,  the  customary  signal  was  sounded. 
No  duty  to  the  brakeman  demanded  an  in- 
stant effort  to  stop  the  train,-*the  indicated 
danger  was  more  than  half  a  mile  away. 
Moreover,  application  of  emergency  ap- 
paratus on  that  moment,  it  appears,  would 
not  have  caused  a  stop  in  time  to  prevent 
the  accident.  There  is  no  evidence  that  the 
engineer  oould  have  seen  the  brakeman  a 
single  moment  before  he  did,  or  omitted 
thereafter  to  do  all  within  his  power. 

We  think  the  motion  to  dismiss  should 
have  been  granted.  The  judgment  below  is 
accordingly  reversed  and  the  cause  remand- 
ed to  the  Supreme  Court  of  North  Carolina 
lor  further  proceedings  not  inconsistent 
with  this  opinion. 

Reversed. 


561 
(ML  V.  8.  MO) 
LE  ROY  BRAZEE,  PUT.  in  Err, 

V. 

PEOPLE  OF  THE  STATE  OF  MICHIGAN. 
IiZ0BN8B8  ^=:»7(1)— Polios  Poweb— Bbgu- 

LATino  £lCPLOYlISNT  AOKNOT. 

1.  The  state,  in  the  exercise  of  its  po- 
lice power,  could,  consistently  with  the  Fed- 
eral Constitution,  enact  so  much  of  Mich. 
Pub.  Acts  1913,  act  No.  301,  as  provides  for 
the  licensing  of  private  employment  agen- 
cies, and  prescribes  reasonable  regulations' 
in  respect  to  them,  to  be  enforced  accord- 
ing to  the  legal  discretion  of  a  commis- 
sioner, including  a  provision  making  it  a^ 
misdemeanor  to  send  one  seeking  employ- 
ment to  an  employer  who  has  not  applied 
for  help. 

[Bd.  Note.— For  otber  cases,  see  Licenses,  Cent. 
Dig.  88  7,  1» :    Dec.  Dig.  Os^ta).] 

Statutes  «=»64(8)— Invalid  in  Past. 

2.  The  possible  invalidity  of  so  much 
of  Mich.  Pub.  Acts  1913,  act  No.  301, 
licensing  and  regulating  private  employ- 
ment agencies,  as  prescribes  the  fees  which> 
may  be  demanded  or  retained,  does  not  af- 
fect the  validity  of  other  provisions  of  the 
act  from  which  the  provision  in  respect  to- 
fees  is  separable. 

[Bd.  Note.— For  other  cases,  see  8Ututes,*C«Bt 
Dtg.  88  <S.  1S6;    Dec.  Dig.  e=»64(8).] 


[No.  402.] 

Argued  April   6,   1016.     Decided  May  22». 
1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment, 
which  aiBrmed  a  conviction,  in  the  Reeord- 
er's  Court  of  the  City  of  Detroit,  in  that 
state,  upon  a  charge  of  violating  a  state 
statute  regulating  employment  agencies  by 
sending  one  seeking  employment  to  an  em- 
ployer who  had  not  applied  for  help.  Af- 
firmed. 

See  same  case  below,  183  Mich.  260,. 
L.R.A.— ,  — ,  149  N.  W.  1063. 

The  facts  are  stated  in  the  opinion. 

Mr.  Proctor  Knott  Owens  for  plaintiff 
in  error. 

Mr.  Grant  Fellows,  Attorney  General  of 
Michigan,  and  Mr.  David  H.  Crowley  for 
defendant  in  error.  ^, 

*Mr.  Justice   McReynolds  delivered  the* 
opinion  of  the  court: 

Brazee,  having  taken  out  a  license  to 
conduct  an  employment  agency  in  Detroit 
under  act  301,  Public  Acts  of  Michigan, 
1013,  was  thereafter  convicted  upon  a  charge 
of  violating  its  provisions  by  sending  one 
seeking  employment  to  an  employer  who  had 
not  applied  for  help.  He  claimed  the  a. 
statute  was  invalid  upon  its  face  because  in  J, 
conflict  with  both  state  and  Federal  Coii>* 
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ftitntions,  and  lost  in  both  trial  and  su- 
preme courts.  183  Mich.  259,  L.RJL — ^  — , 
149  N.  W.  1053.  Now  he  insists  it  offends 
that  portion  of  the  14th  Amendment  which 
declares:  "No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws." 

The  general  purpose  of  the  act  is  well 
expressed  in  its  title — ^"An  Act  to  Provide 
for  the  Licensing,  Bonding,  and  Regulation 
of  Private  Employment  Agencies,  the  Limit- 
ing of  the  Amount  of  the  Fee  Charged  by 
Such  Agencies,  the  Refunding  of  Such  Fees 
in  Certain  Cases,  the  Imposing  of  Obliga- 
tions  on   Persons,   Firms,   or   Corporations 
Which  Have  Induced   Workmen  to  Travel 
in  the  Hope  of  Securing  Employment,  Char- 
ging the  Commissioner  of  Labor  with  the 
Enforcement  of  This  Act,  and  Empowering 
Him  to  Make  Rules  and  Regulations,  and 
Fixing  Penalties  for  the  Violation  Hereof." 
It  provides:     Sec.  1.     No  private  employ- 
ment agency  shall  operate  without  a  license 
from  the  commissioner  of  labor,  the  fee  for 
which  is  fixed  at  $25  per  annum  except  in 
cities  over  two  hundred  thousand  popula- 
tion, where  it  is  $100;  this  license  may  be 
revoked    for    cause;    the    commissioner    is 
charged  with  enforcement  of  the  act,  and 
given  power  to  make  necessary  rules  and 
regulations.    See.  2.    A  surety  bond  in  the 
penal  sum  of  $1,000  shall  be  furnished  by 
each  applicant.    Sec.  3.    Every  agency  shall 
keep  a  register  of  its  patrons  and  transac- 
tions.   Sec.  4.    Receipts  containing  full  in- 
formation regarding  the  transactions  shall 
be  issued  to  all  persons  seeking  employment 
who  have  paid  fees.     Sec.  5.     "The  entire 
fee  or  fees  for  the  procuring  of  one  situa- 
tion or  job  and  for  all  expenses,  incidental 
thereto,  to  be  received  by  any  employment 
00  agency,  from  any  applicant  for  employment 
2  at  any  time,  whether  for  registration  or 
*  other^purposes,  shall  not  exceed  10  per  eent 
of  the  first  month's  wages;"  no  registration 
fee  shall  exceed  $1  and  in  certain  contin- 
gencies one  half  of  this  must  be  returned. 
Sec.  6.     "No  employment  agent  or  agency 
■hall  send  an  applicant  for  employment  to 
an  employer  who  has  not  applied  to  such 
agent  or  agency   for   help   or  labor;"  nor 
fraudulently  deceive  any  applicant  for  help, 
«te.     See.  7.     No  agency  shall  direct  any 
applicant  to  an  immoral  resort,  or  be  con- 
ducted where  intoxicating  liquors  are  sold. 
See.  8.    Violations  of  the  act  are  deelared 


to  be  misdemeanors  and  punishment  is  pre- 
scribed. 

The  supreme  court  of  Michigan  held  'Hhe 
business  is  one  properly  subject  to  police 
regulation  and  control;"  the  prescribed  li- 
cense fee  is  not  excessive;  provisions  of  the 
state  Constitution  in  respect  of  local  legia- 
lation  are  not  infringed;  and  no  arbitrary 
powers  judicial  in  character  are  conferred 
on  the  commissioner  of  labor.  But  it  did 
not  specifically  rule  concerning  the  validity 
of  limitations  upon  charges  for  services 
specified  by  §  5. 

Considering  our  former  opinions  it  seems 
clear    that   without   violating   the   Federal 
Constitution  a  state,  exercising  its  police 
power,    may    require   licenses    for   employ- 
ment   agencies,    and    prescribe    reasonable 
regulations  in  respect  of  them,  to  be  en- 
forced according  to  the  legal  discretion  of  a 
commissioner.     The  general  nature  of  the 
business  is  such  that,  unless  regulated,  many 
persons    may    be    exposed    to    misfortunes 
against  which  the  legislature  can  properly 
protect  them.     Williams  v.  Fears,   179   U. 
S.  270,  275,  46  L.  ed.  186,  189,  21  Sup.  Ct. 
Rep.  128;   Gundling  v.  Chicago,  177  U.  S. 
183,  188,  44  L.  ed.  725,  728,  20  Sup.   Ct 
Rep.  633;   New  York  ex  reL  Lieberman  T. 
Van  De  Carr,  199  U.  S.  552,  562,  563,  50 
L.  ed.  305,  310,  311,  26  Sup.  Ct.  Rep.  144; 
Kidd,  D.  &,  P.  Co.  V.  Musselman  Grocer  Co. 
217  U.  S.  461,  472,  54  L.  ed.  839,  845,  30 
Sup.  Ct.  Rep.  606;  Engel  v.  O'Malley,  219 
U.  S.  128,  136,  55  L.  ed.  128,  136,  31  Sup. 
Ct.  Rep.  190;  Rast  v.  Van  Deman  &  L.  Co. 
240  U.  S.  342,  365,  60  L.  ed.  — ,  36  Sup.  Ct. 
Rep.  370;  Armour  &  Co.  v.  North  Dakota, 
240  U.  S.  510.  513,  60  L.  ed.  — ,  36  Sup. 
Ct  Rep.  440;  See  Moore  v.  Minneapolis,  48 
Minn.  418,  45  N.  W.  719;  Price  t.  People 
193  111.  114,  55  L.R.A.  588,  86  Am.  St.  Rep, 
306,  61  N.  E.  844;  People  ex  rel.  Armstrong 
V.  Warden,  183  N.  Y.  223,  2  L.R.A.(N.S.)  ^ 
859,  76  N.  E.  11,  5  Ann.  Cas.  326.    In  its  J 
general  scope,  and  so  far  as  now*sou£^t* 
to  be  enforced  against  plaintiff  in  error,  the 
act  in  question   infringes   no  provision  of 
the  Federal  Constitution.     The  charge  r»* 
lates  only  to  the  plainly  mischievous  action 
denounced  by   S  6.     ProviBions  of  S   ^  in 
resj>ect  of  fees  to  be  demanded  or  retained 
are   severable  from  other  portions  of  the 
act,   and,   we   think,  might  foe   eliminated 
without  destroying  it.    Their  validity  was 
not  passed  upon  by  the  supreme  court  of 
the  state,  and  has  not  been  considered  1^ 
us. 

The  judgment  of  the  oouii  below  is  al« 
firmed. 
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(Ml  n.  8.  S29) 

JOHN  S.  DONALD,  Secretary  of  State  of 

the  State  of  Wisoonsin,  and  Walter  C. 

Owen,  Attorney  General  of  the  State  of 

WiBconsin,  Appts., 

T. 

PHILADELPHL^  &   READING  COAL  k 
IRON  COMPANY.  (No.  263.) 


JAMES  A.  FREAR,  in  His  Capacity  as 
Secretanr  of  State  of  the  State  of  Wis- 
consin, Appt., 

T. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY.    (No.  264.) 

Removal  or  Causes  ^=»d— Restriction  of 
Right  by  State— Foreign  Corporation. 
An  unconstitutional  attempt  to  pre- 
Tent  foreign  corporations  doing  both  inter- 
state and  intrastate  business  from  remov- 
ing to  a  Federal  court  suits  brought  against 
them  in  a  Wisconsin  court  by  citizens  of 
that  state  is  made  by  the  provisions  of 
Wis.  Stat.  S  1770f,  for  the  revocation  by 
the  secretary  of  state  of  the  license  of  any 
foreign  corporation  to  do  business  within 
the  state  whenever  it  shall  remove  or  make 
application  to  remove  to  a  Federal  court 
any  suit  brought  against  it  by  any  citizen 
of  the  state  upon  a  claim  or  cause  of  ac- 
tion arising  within  the  state. 

[Ed.  Note.— For  otber  cases,  see  RemoYftl  of 
Cauees.  Cent.  Dig.  8S  <  6 ;    Dec.  Dig.  ^=>3.] 

[Nos.  263  and  264.] 

Argued  April  13,   1916.     Decided  May  22 
1916. 

TWO  APPEALS  from  the  District  Court 
of  the  United  States  for  the  Western 
District  of  Wisconsin  to  review  decrees  en- 
joining the  revocation  of  the  licenses  of  for- 
eign corporations  to  do  business  within  the 
state  because  of  the  removal  to  a  Federal 
court  of  suits  brought  against  them  by  citi- 
zens of  the  state.    Affirmed. 

See  same  case  below,  216  Fed.  199. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  E.  Messerschmidt  and  Mr.  Wal- 
ter C.  Owen,  Attorney  General  of  Wiscon- 
sin, for  appellants. 

Mr.  M.  H.  Boutelle  for  appellee  in  No. 
263. 

Messrs.  Rush  Taggart  and  Francis  Ray- 
mond Stark  for  appellee  in  No.  254. 
eo 

•    *Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

These  appeals  bring  up  for  consideration 
the  validity  of  a  Wisconsin  statute  provid- 
ing  for  revocation  of  licenses  granted  to  cor- 
porations not  organized  under  the  laws  of 
that  state.  They  were  heard  together,  and 
to  dispose  of  them  by  one  opinion  will  be 
tonvenient. 

Terms  and  eonditions  upon  which  foreign 


corporations  might  do  local  business,  and 
penalties  for  failure  to  comply  therewith, 
were  first  prescribed  by  the  legislature  of 
Wisconsin  in  1898.  Amendatory  and  sup- 
plemental statutes  were  enacted,  and  finally 
the  act  of  June  20,  1905,  added  four  new 
sections  to  the  statutes  of  1898,  one  of  which 
follows: 

Sec.  1770f.  "Whenever  any  foreign  cor- 
poration doing  business  in  this  state  shall 
remove  or  make  application  to  remove  into 
any  district  or  circuit  court  of  the  United 
States  any  action  or  proceeding  commenced 
against  it  by  any  citizen  of  this  state,  upon 
any  claim  or  cause  of  action  arising  within 
this  state,  it  shall  be  the  duty  of  the  secre- 
tary of  state,  upon  such  fact  being  made  to 
appear  to  him,  to  revoke  the  license  of  such 
corporation  to  do  business  within  this 
state."  J, 

Since  1860  the  Western  Union  Telegraph  g 
Company,  a«New  York  corporation,  has  been* 
continuously  carrying  on  within  Wisconsin 
both  intra  and  interstate  commerce,  and  for 
use  therein  has  acquired  and  owns  a  large 
amount  of  property.  In  1907  it  filed  with 
the  secretary  of  state  a  copy  of  its  charter, 
paid  the  prescribed  fee,  and  took  out  a  li- 
cense to  do  intrastate  business. 

The  Philadelphia  &  Reading  Coal  &  Iron 
Company,  a  Pennsylvania  corporation,  since 
prior  to  1898,  within  Wisconsin  has  been 
continuously  shipping  and  selling  coal  both 
in  Intrastate  and  interstate  commerce,  and 
for  use  therein  has  purchased  at  great  ex- 
pense docks  and  other  properties.  Having 
paid  required  fees  and  filed  its  charter  with 
the  secretary  of  state,  it  received  a  license, 
November  10,  1898. 

The  Western  Union  Telegraph  Company 
removed  to  the  United  States  district  court 
a  civil  suit  begun  against  it  In  the  circuit 
court,  Dane  county,  Wisconsin,  during  1911; 
and  in  1912  an  action  against  the  Phila- 
delphia &  Reading  Coal  &  Iron  Company  was 
likewise  removed.  Averring  that  so  far  as 
the  same  directs  or  attempts  to  direct  an- 
nulment of  its  right  to  do  business,  § 
1770f,  above  quoted,  is  in  confiict  with  the 
Federal  Constitution,  each  of  the  appellees 
filed  an  original  bill  praying  an  injunction 
restraining  the  sedretary  of  state  from  re- 
voking its  license  because  of  such  removal. 
The  lower  court  sustained  the  claim  of  un- 
constitutionality (216  Fed.  199),  granted 
preliminary  injunctions,  and  these  direct  ap- 
peals were  taken. 

Consideration  of  the  Wisconsin  statutes 
convinces  us  that  they  seek  to  prevent  ap- 
pellees and  other  foreign  commercial  cor- 
porations doing  local  business  from  exer- 
cising their  constitutional  right  to  remove 
suits  into  Federal  courts.  To  accomplish 
this  is  beyond  the  state's  power.    The  ao- 
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tion  of  the  court  below  in  holding  §  1770f 
inoperative,  and  enjoining  its  enforcement 
as  to  appellees,  was  correct  and  its  decree 

ed  must  be  a£Brmed. 

V  *We  are  asked  in  effect  to  reconsider  the 
question  discussed  and  definitely  determined 
in  Harrison  ▼.  St.  Louis  &  S.  F.  R.  Co.  232 
U.  S.  318,  68  L,  ed.  621,  L.R.A.1915F,  1187, 
34  Sup.  Ct.  Rep.  333.  We  there  said  (p. 
328) :  "The  judicial  power  of  the  United 
States  as  created  by  the  Constitution  and 
provided  for  by  Congress  pursuant  to  its 
<:on8titutional  authority  is  a  power  wholly 
independent  of  state  action,  and  which 
therefore  the  several  states  may  not,  by 
any  exertion  of  authority  in  any  form,  di- 
rectly or  indirectly,  destroy,  abridge,  limit, 
<or  render  inefficacious." 
Affirmed. 


r24i  u.  8.  HO) 

CHESAPEAKE  &  OHIO  RAILWAY  OOM- 
PAire,  Plff.  in  Err., 

V. 

JOHN  J.  DE  ATLEY. 

Mastbb  and  Sebvant  «=s>219(15)— Assump- 
tion OF  Risk— ExTRAOBDiNABT  Hazabd. 

1.  The  head  brakeman  of  a  freight 
train,  though  assuming  the  risks  normally 
incident  to  the  boarding  of  a  moving  train 
in  the  discharge  of  his  duties,  does  not  as- 
sume the  risk  of  injury  involved  in  an  at- 
tempt to  board  a  train  operated  at  an  un- 
usually high  and  dangerous  rate  of  speed 
until  made  aware  of  the  danger,  unless  the 
speed  and  consequent  danger  were  so  obvi- 
ous that  an  ordinarily  careful  person  in  his 
situation  would  have  observed  the  one  and 
appreciated  the  other. 

[Ed.  Note.— For  other  cases,   see   Master   and 
Servant,  Cent  Dig.  6  622;    Dec.  Dig.  ^==>219(15).] 

Masteb  and  Sebvant  ^=»2S9(31)  —  As- 
sumption OF  Risk  —  Extbaobdinabt 
Hazabd— Question  fob  Jubt. 

2.  It  is  for  the  jury  to  say  whether  the 
head  brakeman  on  a  freight  train  assumed 
the  risk  of  injury  in  an  attempt,  in  the  dis- 
charge of  his  duties,  to  board  the  engine  of 
his  train,  which  was  moving  directly  toward 
him  at  a  speed  of  12  miles  per  hour. 

[Ed.  Note.— For  other  cases,   see   Master   and 
Servant.  Cent.  Dig.  S  1123  ;    Deo.  Dig.  <g=>289(31).] 

Tbial  «=>252(11)  —  Requested  Instbuo- 
TioNs— Assumption  of  Risk. 

3.  There  is  no  error  in  refusing  to  give 
«  requested  instruction  upon  the  question 
of  the  assumption  of  risk  which  deals  sole- 
ly with  the  ordinary  risks  and  hazards,  and 
embodies  no  definition  of  such  risks  and 
hazards,  nor  any  qualification  appropriate 
to  the  particular  facts  of  the  case,  which 
involves  a  question  of  extraordinary  hazard. 

[Ed.  Not«,— For  other  cases,  see  Trial,  Cent 
Dig.  S  603;   Dec.  Dig.  <3=:»262(U).] 

[No.  274.] 

Argued  and   submitted  March  10  and  13, 
1916.     Decided  May  22,  1016. 


IN  ERROR  to  the  Court  of  Appeals  of  the 
state  of  Kentucky  to  review  a  judgment 
which  afl&rmed  a  judgment  of  the  Circuit 
Court  of  Mason  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  under  the 
Federal  employers'  liability  act.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  159  Ky.  687,  167  8. 
W.  933. 

The  facts  are  stated  in  thei  opinion. 

Messrs.  E.  L.  Worthlngton,  W.  D. 
Cocliran,  and  Le  Wright  Browning  for 
plaintiff  in  error. 

Messrs.  Allan  D.  Cole  and  H.  W.  Cole 
for  defendant  in  error. 

00 

*Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

In  this  action,  which  was  brought  in  a 
state  court  under  the  Federal  employers' 
liability  act  of  April  22,  1908  (chap.  149, 
35  Stat,  at  L.  65,  Comp.  Stat.  1913,  §  8657), 
the  following  facts  appeared  or  might  rea- 
sonably  be  inferred  from  the  evidence  most 
favorable  to  defendant  in  error  (plaintiff  be- 
low), in  the  light  of  which  the  initial  quea* 
tion  touching  the  validity  of  the  judgment 
in  his  favor  must  be  determined:  /^ 

On  January  22,  1911,  plaintiff  was  in  the 
employ  of  defendant  and  acting  as  head 
brakeman  on  train  No.  95 — a  fast  west- 
bound interstate  freight  train.  When  then 
Hrain  reached  a  station  called  Springdale^? 
about  6  miles  east  of  MaysviUe,  in  Ken- 
tucky, the  train  engineer  directed  plaintiff 
to  go  to  a  nearby  railway  telephone,  call  up 
the  operator,  and  ascertain  the  whereabouto 
of  train  No.  1,  which  was  a  fast  west-bound 
passenger  train;  the  object  being  to  deter- 
mine whether  it  was  safe  for  No.  95  to  pro- 
ceed to  Maysville  ahead  of  it.  Plaintiff  was 
unable  to  understand  the  operator  and  so 
reported  to  the  engineer.  He  then  got  in- 
to the  cab  of  the  locomotive  and  the  train 
proceeded  to  the  coal  docks,  about  1  mile 
east  of  Maysville  and  about  460  yards  east 
of  a  telegraph  station  in  a  signal  tower 
known  as  the  F.  6.  cabin,  where  it  stopped 
for  coal  and  water.  Plaintiff  was  directed 
by  the  engineer  to  go  forward  to  F.  G.  cabin 
and  ascertain  from  the  operator  the  where- 
abouts of  train  No.  1.  Plaintiff  went  to  the 
tower,  and  was  there  advised  that  his  train 
had  time  to  reach  Maysville.  He  immediate- 
ly descended  to  the  platform  in  front  of  the 
tower  and  beside  the  track,  and  saw  that 
his  train  was  approaching.  He  waited  for 
it,  and  when  it  reached  the  platform  he  at- 
tempted to  board  the  engine.  He  could  not 
accurately  jud^e  the  speed  of  the  train,  but 
it  appeared  to  him  to  be  going  slowly 
enough  for  him  to  get  aboard  it.  He  caught 
hold  of  the  grab  iron  and  put  one  foot  on 
the  step,  and  then  the  speed  of  the  traio* 
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combined  with  hit  weight,  caused  his  foot 
to  slip  and  loosened  his  hold,  so  that  he 
fell  beneath  the  wheels  of  the  tender  and 
his  arm  was  cut  off.  He  had  been  employed 
as  brakeman  for  about  six  weeks,  and  be- 
fore that  had  made  two  round  trips  over  the 
road  for  the  purpose  of  becoming  acquainted 
with  his  duties.  During  the  time  of  his  em- 
ployment he  had  frequently  been  called  up- 
on, under  orders  of  the  train  engineer,  to 
leave  the  train  and  go  forward  to  signal 
towers  for  orders  or  information,  and  then 
mount  the  train  as  it  came  moving  by.  On 
the  occasion  of  the  accident  the  train  was 

S  running  about  12  miles  per  hour. 

9  *The  case  went  to  the  jury  under  instruc- 
tions making  defendant's  liability  depend- 
ent upon  whether  the  engineer,  with  knowl- 
edge of  plaintiff's  presence  at  the  telegraph 
tower  upon  business  connected  with  the 
operation  of  the  train,  and  with  knowledge 
of  his  purpose  to  board  the  train,  negligent- 
ly operated  the  train  at  such  a  rate  of  speed 
as  to  make  plaintiff's  attempt  to  board  it 
unusually  hazardous.  There  was  a  verdict 
for  plaintiff  and  the  resulting  judgment 
was  affirmed  by  the  court  of  appeals  of 
Kentucky.    169  Ky.  687,  167  S.  W.  933. 

Upon  the  present  writ  of  error,  it  is  not 
disputed  that  there  was  sufficient  evidence 
of  the  negligence  of  the  engineer  to  require 
the  submission  of  the  case  to  the  jury.  It 
is  argued  that  there  was  no  substantial  evi- 
dence to  support  the  conclusion  that  such 
negligence  was  the  proximate  cause  of  the 
injury;  but  this  is  so  clearly  untenable  as 
to  require  no  discussion.  The  remaining 
questions  turn  upon  the  application  of  the 
law  respecting  assumption  of  risk. 

It  is  insisted  that,  even  conceding  the 
train  was  operated  at  a  negligent  rate  of 
speed  in  view  of  plaintiff's  purpose  to  board 
it,  yet  he  assumed  the  risk  of  injury  in- 
volved in  the  attempt.  The  act  of  Congress, 
by  making  the  carrier  liable  for  an  em- 
ployee's injury  "resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  offi- 
cers, agents,  or  employees"  of  the  carrier, 
abrogated  the  common-law  rule  known  as 
the  fellow-servant  doctrine  by  placing  the 
negligence  of  a  coemployee  upon  the  same 
basis  as  the  negligence  of  the  employer. 
At  the  same  time,  in  saving  the  defense  of 
assumption  of  risk  in  cases  other  than  those 
where  the  violation  by  the  carrier  of  a  stat- 
ute enacted  for  the  safety  of  employees  may 
contribute  to  the  injury  or  death  of  an  em- 
ployee (Seaboard  Air  Line  R.  Co.  v.  Horton, 
238  U.  S.  492,  602,  68  L.  ed.  1062,  1069, 
L.RJL.1915C,  1,  34  Sup.  Ct.  Rep.  635,  Ann. 
Cas.  1915B,  475,  8  N.  C.  C.  A.  834)  ^  the  act 
placed  a  coemployee's  negligence,  where  it 
ii  the  ground  of  the  action,  in  the  same  rela- 
tion as  the  employer's  own  negligence  would 


stand* to  the  question  whether  a  plaintiff  is* 
to  be  deemed  to  have  assumed  the  risk. 

On  the  facts  of  the  case  before  us,  there- 
fore, plaintiff  having  voluntarily  entered  in- 
to an  employment  that  required  him  on 
proper  occasion  to  board  a  moving  train,  ho 
assumed  the  risk  of  injury  normally  inci- 
dent to  that  operation,  other  than  such  as 
might  arise  from  the  failure  of  the  locomo- 
tive engineer  to  operate  the  train  with  due 
care  to  maintain  a  moderate  rate  of  speed 
in  order  to  enable  plaintiff  to  board  it  with- 
out undue  peril  to  himself.  But  plaintiff 
had  the  right  to  presume  that  the  engineer 
would  exercise  reasonable  care  for  his  safe- 
ty, and  cannot  be  held  to  have  assumed  the 
risk  attributable  to  the  operation  of  the 
train  at  an  unusually  high  and  dangerous 
rate  of  speed,  until  made  aware  of  the  dan- 
ger, unless  the  speed  and  the  consequent 
danger  were  so  obvious  that  an  ordinarily 
careful  person  in  his  situation  would  have 
observed  the  one  and  appreciated  the  other. 
Gila  Valley,  G.  &  N.  R.  Co.  v.  Hall,  232  U. 
S.  04, 101, 68  L.  ed.  521,  534,  34  Sup.  Ct.  Rep. 
229;  Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  492,  604,  68  L.  ed.  1062,  1070, 
L.R.A.  1915C,  1,  34  Sup.  Ct.  Rep.  636,  Ann. 
Cas.  1915B,  475,  8  N.  C.  C.  A.  834. 

It  is  argued  that,  so  far  as  the  question 
of  assumed  risks  is  concerned,  it  makes  no 
difference,  in  the  case  of  a  brakeman  about 
to  board  a  moving  train,  whether  it  i» 
operated  at  a  low  or  at  a  high  rate  of  speed ; 
that  if  the  train  is  moving  slowly  the  risk  is 
an  ordinary  one,  incident  to  the  business  of 
railroading;  while  if  it  is  moving  rapidly, 
the  risk  is  open,  obvious,  and  apparent. 
Were  we  to  consider  only  extreme  cases, 
such  as  were  instanced  in  argument,  the 
point  might  be  conceded;  that  is,  that 
mounting  a  train  operated  at  1  mile  per 
hour  is  an  ordinary  risk,  while  mounting  a 
train  operated  at  60  miles  per  hour  presents 
a  risk  which,  although  extraordinary,  is 
open,  obvious,  and  apparent.  But  these  ex- 
tremes do  not  present  an  apt  illustration. 
A  speed  very  much  below  50  miles  would  en- 
danger the  brakeman's  safety,  at  the  same^ 
time  being  much  less  apparent.  If  those  Jj 
operating  the  train* in  question  knew  that* 
plaintiff  intended  to  board  it  at  that  point, 
— and  the  verdict  is  to  that  effect, — ^the  jury 
was  warranted  in  finding  that  plaintiff  had 
a  right  to  expect  that  the  train  would  be 
moving  at  a  moderate  rate  of  speed  such,  as 
would  enable  an  ordinarily  careful  brake- 
man  to  get  on  with  reasonable  safety;  and 
this  upon  the  ground  that,  as  head  brake- 
man,  plaintiff  had  the  right — indeed,  that 
it  was  his  duty — to  get  upon  the  engine, 
since  otherwise  the  train  would  be  left 
without  a  head  brakeman  and  the  engineer 
without  the   information  requix'ed  foir  the 
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safe  operation  of  the  train;  and  that 
plaintiff  had  no  notice  nor  any  opportunity 
to  determine  with  reasonable  certainty 
what  the  speed  of  the  train  was,  or  that 
it  was  too  great  for  his  safety,  until  the 
engine  had  practically  reached  him.  It 
cannot  be  said,  as  matter  of  law,  that  a 
speed  of  12  miles  per  hour  would  necessarily 
be  obvious  to  him  as  a  dangerous  speed,  be- 
fore he  made  the  attempt  to  board  the  train. 
It  is  insisted  that  the  true  test  is  not 
whether  the  employee  did,  in  fact,  know  the 
speed  of  the  train  and  appreciate  the  dan- 
ger, but  whether  he  ought  to  have  known 
and  comprehended;  whether,  in  effect,  he 
ought  to  have  anticipated  and  taken  pre- 
cautions to  discover  the  danger.  This  is 
inconsistent  with  the  rule  repeatedly  laid 
down  and  uniformly  adhered  to  by  this 
court.  According  to  our  decisions,  the  set- 
tled rule  is  not  that  it  is  the  duty  of  an 
employee  to  exercise  care  to  discover  extra- 
ordinary dangers  that  may  arise  from  the 
negligence  of  the  employer  or  of  those  for 
whose  conduct  the  employer  is  responsible, 
but  ^hat  the  employee  may  assume  that  the 
employer  or  his  agents  have  exercised  proper 
care  with  respect  to  his  safety  until  noti- 
fied to  the  contrary,  unless  the  want  of  care 
and  the  danger  arising  from  it  are  so  obvi- 
ous that  an  ordinarily  careful  person,  under 

9  the  circumstances,  would  observe  and  ap- 

JJ  preciate  them.    Ibid. 

•     •We  conclude  that  there  was  no  error  in 
refusing  to  peremptorily  instruct  the  jury 
to  return  a  verdict  in  favor  of  defendant. 
Error  is  assigned  to  the  refusal  of  the 
trial  court  to  instruct  the  jury  as  follows: 
That  when  plaintiff  entered  defendant's  serv- 
ice as  brakeman  he  assumed  all  the  ordinary 
risks  and  hazards  of  that  employment,  and 
if  the  jury  should  believe  from  the  evidence 
that  his  injuries  were  the  natural  and  di- 
rect result  of  any  of  such  risks  or  hazards, 
they  must  find  for  the  defendant.    The  in- 
struction thus  requested  was  defective,  and 
there  was  no  error  in  refusing  to  give  it  in 
this  form,  since  it  embodied  no  definition 
of  "ordinary  risks  and  hazards,"  nor  any 
qualification  appropriate  to  the  particular 
facts  of  the  case.    The  gravamen  of  plain- 
tiff's complaint,  as  developed  at  the  trial, 
and  the  sole  theory  upon  which  the  case 
was  submitted  to  the  jury,  was  that  the  neg- 
ligence  of   the  engineer   in   operating   the 
train    at    an    unduly    high    rate    of   speed 
created  an  unusual  and  extraordinary  haz- 
ard.    An  instruction  upon  the  question  of 
assumption  of  risk,  dealing  solely  with  the 
ordinary  hazards  of  the  employment,  and 
not  pointing  out  that  a  different  rule  must 
be  applied  with  respect  to  an  extraordinary 
risk  ftttribntable  to  the  engineer's  aegU-' 


gence,  would  probably  have  confused  and 
misled  the  jury. 

But  it  appears  that  in  Kentucky  there  it 
an  established  rule  of  practice,  that  if  in- 
structions are  offered  upon  any  issue  respect- 
ing which  the  jury  i^ould  be  instructed, 
but  they  are  incorrect  in  form  or  substance, 
it  is  the  duty  of  the  trial  court  to  prepare 
or  direct  the  preparation  of  a  proper  in- 
struction upon  the  point  in  the  place  of  the 
defective  ones.  Louisville  &  N.  R.  Co.  v. 
Harrod,  115  Ky.  877,  882,  76  S.  W.  233; 
West  Kentucky  Coal  Co.  v.  Davis,  138  Ky. 
667,  674,  128  S.  W.  1074;  Louisville,  H.  k 
St.  L.  R.  Co.  V.  Roberts,  144  Ky.  820,  824, 
139  S.  W.  1073.  ^ 

Although  the  present  action  was  based  g 
upon  a  Federal*statute,  it  was  triable  and* 
tried  in  a  state  court;  hence  local  rules  of 
practice  and  procedure  were  applicable. 
Central  Vermont  R.  Co.  v.  White,  238  U.  S. 
607,  611,  69  L.  ed.  1433,  1436,  35  Sup.  Ct. 
Rep.  865,  9  N.  C.  C.  A.  265;  Minneapolis  k 
St.  L.  R.  Co.  V.  Bombolis,  No.  478,  this  day 
decided  [241  U.  S.  211,  60  L.  ed.  — ,  36  Sup. 
Ct.  Rep.  595].  The  Kentucky  court  of  ap- 
peals assumed  for  the  purposes  of  the  deci- 
sion that  the  case  was  one  where  the  trial 
coart  ought  to  have  followed  the  local  prac- 
tice and  prepared  or  directed  the  preparation 
of  a  proper  instruction  covering  the  question 
of  assumption  of  risk;  and  it  sustained  the 
judgment  only  upon  the  ground  that  there 
was  no  question  for  the  jury  respecting  it. 
Whether  there  was  is  a  question  of  law,  and 
of  course,  in  this  case,  a  Federal  question; 
and  since  the  court  of  appeals  assumed  to 
decide  it,  it  is  incumbent  upon  us  to  review 
the  decision.  North  Carolina  R.  Co.  t. 
Zachary,  233  U.  S.  248,  267,  68  L.  ed.  601, 
695,  84  Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C» 
159. 

We  are  unable  to  concur  in  the  view  that 
there  was  no  question  for  the  jury.  Whether 
the  risk  was  an  extraordinary  risk  de- 
pended upon  whether  the  speed  of  the  train 
was  greater  than  plaintiff  reasonably  might 
have  anticipated;  and  this  rested  upon  the 
same  considerations  that  were  determinative 
of  the  question  of  the  engineer's  negligence. 
If  the  jury  should  find,  as  in  fact  they  did 
find,  that  the  speed  of  the  train  was  unduly 
great,  so  that  the  risk  of  boarding  the  en- 
gine was  an  extraordinary  risk,  the  question 
whether  plaintiff  assumed  it  then  depended 
upon  whether  he  was  aware  that  the  speed 
was  excessive,  and  appreciated  the  extraor- 
dinary danger ;  or,  if  not,  then  upon  whether 
the  undue  speed  and  the  consequent  danger 
to  him  were  so  obvious  that  an  ordinarily 
prudent  person  in  his  situation  would  have 
realized  and  appreciated  them.  The  eourt 
of  appeals  reasoned  that  plaintifiT's  dutici 
required  him  to  be  upon  the  paasiiif  traiai 
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that  if  he  failed  to  board  it  he  would  be 
left  behind;  that  he  had  a  right  to  assume 
QQ  the  engineer  would  run  the  train  at  a  speed 
Jj  that  would  enable  him  to  get  on  in  safety ; 
*  that  he  was  facing  the  train,  which  was  go- 
ing directly  toward  him;  that,  as  a  matter 
of  common  knowledge,  one  standing  in  that 
position  cannot  form  an  accurate  judgment 
of  its  speed  until  it  comes  quite  near  to  him ; 
and  that  his  opportunity  to  observe  the 
speed  was  limited  to  the  brief  space  of  time 
that  elapsed  between  the  passing  of  the 
front  end  of  the  engine  and  the  cab,  where 
it  was  his  purpose  to  get  on ;  and  the  court 
determined  that,  under  such  circumstances, 
"it  is  well-nigh  impossible  to  tell  the  dif- 
ference between  a  rate  of  from  4  to  6  miles 
an  hour,  when  an  ordinarily  prudent  brake- 
man  might  get  on  with  reasonable  safety, 
and  a  rate  of  from  10  to  12  miles  an  hour, 
when  it  would  be  dangerous  for  him  to  do 
so;"  and  that  "all  the  circumstances  tend 
to  show  that  knowledge  of  the  speed  of  the 
train  came  to  him  so  suddenly  and  unex- 
pectedly that  he  did  not  have  an  opportunity 
to  realize  and  appreciate  the  danger  of  get- 
ting on.**  Conceding  the  force  of  the  reason- 
ing, we  are  bound  to  say  that,  in  our  opin- 
ion, it  cannot  be  said,  as  matter  of  law,  to 
be  so  incontrovertible  that  reasonable  minds 
might  not  differ  about  the  conclusion  that 
should  be  reached.  We  therefore  hold  that 
the  question  of  assumption  of  risk  was  one 
proper  for  submission  to  the  jury,  and,  as- 
Boming,  as  the  court  assumed,  that  the  local 
practice  required  the  preparation  of  a  prop- 
er instruction  covering  the  topic,  in  the 
place  of  the  defective  instruction  that  was 
offered,  there  was  error  in  affirming  the 
Judgment  of  the  trial  court. 

Judgment  reversed  and  the  cause  re- 
manded for  further  proceedings  not  incon- 
■ifltent  with  this  opinion. 

Mr.  Justice  McKenna  and  Mr.  Justice 
Holmes  dissent. 


(241  U.  B.  290) 

BEABOARD  AIR  LINE   RAILWAY,  Plff. 
in  Err., 

V. 

J.  T.  RENN. 

Courts  ^=s>3d4(25)— £)bbob  to  State  Coubt 
—Fedebal  Question— Bmplotebs'  Lia- 

BILJTT—AUENDMENT  OF  PLEADINQ. 

1.  Whether  or  not  the  two  years*  limi- 
tation prescribed  by  the  employers'  liabil- 
ity act  of  April  22,  1908  (35  Stat,  at  L. 
66,  chap.  140,  Comp.  Stat.  1913,  §  8657),  for 
actions  under  that  act,  was  in  effect  disre- 
garded by  permitting  the  amendment  of  the 
complaint  so  as  to  state  distinctly  that,  at 
the  time  of  the  Injury,  the  defendant  was 
engaged  and  the  plaintiff  employed  in  inter- 


state commerce,  is  a  Federal  question  sub- 
ject to  re-examination  by  writ  of  error  to 
a  state  court,  however  much  the  allowance 
of  the  amendment  otherwise  might  have 
rested  in  discretion,  or  have  been  a  matter 
of  local  procedure. 

[Ed.  Note.— For  otber  cases,  see  Courts,  Cent. 
Dig.  S  1077 ;    Dec.  Dig.  ^=>394(25).] 

Limitation  of  Actions  ^=:>127(5)— Sus- 
pension BY  Suit— Amendment  —  New 
Cause  of  Action  —  Emplotbbs'  Liabil- 
iTsr. 

2.  Allegations  in  the  complaint  in  a 
suit  in  a  North  Carolina  court  by  a  rail- 
way employee  to  recover  for  personal  in- 
juries suffered  through  the  railway  com- 
pany's negligence,  that  the  railway  company 
was  operating  a  railway  in  Virginia,  North 
Carolina,  and  elsewhere,  that  plaintiff  was 
in  its  employ,  and  that,  when  injured,  he  was 
in  the  line  of  duty,  and  that  the  injury  oc- 
curred in  Virginia  by  reason  of  a  defect  in 
the  right  of  way,  point,  although  imper- 
fectly, to  a  cause  of  action  under  the  Fed- 
eral employers*  liability  act  of  April  22, 
1908  (35  Stat,  at  L.  65,  chap.  149,  Comp. 
Stat.  1913,  §  8657),  so  that  an  amendment 
stating  distinctly  that,  at  the  time  of  the 
injury,  defendant  was  engaged  and  plaintiff 
employed  in  interstate  commerce,  did  not 
introduce  a  new  cause  of  action  which  would 
be  barred,  because  the  two  years*  limita- 
tion prescribed  by  S  6  had  then  elapsed, 
but  such  amendment  merely  expanded  or 
amplified  what  was  alleged  in  support  of 
the  cause  of  action,  and  related  back  to  the 
commencement  of  the  suit. 

[Ed.  Note.— For  otber  eases,  see  Limitation  of 
Actions.  Cent.  Dig.  8  M4:  Dec.  Dig.  ess>Wi^; 
Pleading,  Cent.  Dig.  S  688.] 

[No.  773.] 

Argued  April  4,   1916.     Decided  Majr  22, 
1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Wake  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action  un- 
der the  Federal  employers'  liability  act.  Af- 
firmed. 

See  same  case  below,  170  N.  O.  128^  86  8. 
B.  964 

The  facts  are  stated  in  the  opinion. 

Mr.  Murray  Allen  for  plaintiff  in  errof. 

Messrs.  Robert  N.  Simms,  William  O. 
Douglass,  and  Clyde  A.  Douglass  for  de- 
fendant in  error.  ^ 

•Mr.  Justice  Van  Devanter  delivered  the  • 
opinion  of  the  court: 

This  was  an  action  by  an  employee  of  a 
railroad  company  to  recover  from  the  latter 
for  personal  injuries  suffered  through  its 
negligence.  The  plaintiff  had  a  verdict  and 
judgment  under  the  employers'  liability  act 
of  Congress  (chap.  149,  35  Stat,  at  L.  66, 
Comp.  Stat.  1913,  §  8657;  chap.  143,  36  Stat. 
at  L.  291),  the  judgment  was  affirmed  { — 


^=»For  other  cases  see  same  topic  lb  KEY-NUMBER  In  all  Ker-Numborod  Digests  lb  luAwm 
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N.  C.  — ,  86  8.  E.  964),  and  the  defendant 
CO  brings  the  case  here. 
S      The  original  complaint  was  exceedingly 

*  brief  and  did*  not  sufficiently  allege  that 
at  the  time  of  the  injury  the  defendant  was 
engaged  and  the  plaintiff  employed  in  in- 
terstate commerce.  During  the  trial  the 
defendant  sought  some  advantage  from  this, 
and  the  court,  oTcr  the  defendant's  objec- 
tion,  permitted  the  complaint  to  be  so 
amended  as  to  state  distinctly  the  defend- 
ant's engagement  and  the  plaintiff's  employ- 
ment in  such  commerce.  Both  parties 
conceded  that  what  was  alleged  in  the 
amendment  was  true  in  fact  and  conformed 

.to  the  proofs,  and  that  point  has  since  been 
treated  as  settled.  The  defendant's  objec- 
tion was  that  the  original  complaint  did 
not  state  a  cause  of  action  under  the  act  of 
Congress,  that  with  the  amendment  the  com- 
plaint would  state  a  new  cause  of  action  un- 
der that  act,  and  that,  as  more  than  two 
years  had  elapsed  since  the  right  of  action 
accrued,  the  amendment  could  not  be  made 
the  medium  of  introducing  this  new  cause  of 
action  consistently  with  the  provision  in  §  6 
that  "no  action  shall  be  maintained  under 
this  act  unless  commenced  within  two  years 
from  the  day  the  cause  of  action  acrued." 
Whether  in  what  was  done  this  restriction 
was  in  effect  disregarded  is  a  Federal  ques- 
tion and  subject  to  re-examination  here, 
however  mueh  the  allowance  of  the  amend- 
ment otherwise  might  have  rested  in  dis- 
eretion  or  been  a  matter  of  local  procedure. 
Atlantic  Coast  Line  R.  Co.  t.  Bumetto,  239 
U.  8.  199,  60  L.  ed.  — ,  36  Sup.  Ct  Rep.  75. 
If  the  amendment  merely  expanded  or  ampli- 
fied what  was  alleged  in  support  of  the  cause 
of  aetion  already  asserted,  it  related  back  to 
the  commencement  of  the  action,  and  was 
not  affected  by  the  intervening  lapse  of  time. 
Texas  ft  P.  R.  Co.  v.  Cox,  145  U.  8.  593,  603, 
604,  36  L.  ed.  829,  832,  833,  12  Sup.  Ct.  Rep. 
906;  Atlantic  k  P.  R.  Co.  t.  Laird,  164  U.  S. 
398,  41  L.  ed.  486,  17  Sup.  Ct.  Rep.  120; 
H9tdiinson  t.  Otis,  190  U.  8.  552,  555,  47 
L.  ed.  1179,  1181,  23  Sup.  Ct.  Rep.  778; 
Missouri,  K.  k  T.  R.  Co.  t.  Wulf,  226  U.  8. 
570,  576,  57  L.  ed.  355,  368,  83  Sup.  Ct  Rep. 
135,  Ann.  Cas.  1914B,  134;  Grotty  v.  Chica- 
go O.  W.  R.  Co.  95  C.  C.  A.  91,  169  Fed.  593. 
But  if  it  introduced  a  new  or  different  cause 
2  of  action,  it  was  the  equivalent  of  a  new 

•  snit»  as  to  which  the  nmning^of  the  limita- 
tion was  not  theretofore  arrested.  Sicard 
V.  Davis,  6  Pet  124,  140;  8  L.  ed.  342,  348; 
Union  P.  R.  Co.  v.  Wyler,  168  U.  8.  286,  39 
L.  ed.  983,  15  Sup.  Ct  Rep.  877;  United 
States  V.  Dalcour,  203  U.  S.  408,  423,  51 
L.  ad.  248,  251,  27  Sup.  Ct.  Rep.  58.  The 
original  complaint  set  forth  that  the  defend- 
ant was  operating  a  line  of  railroad  in 
Virginia,  Kori;h  Carolina,  and   elsewhere; 


that  the  plaintiff  was  in  its  employ;  that 
when  he  was  injured  he  was  in  the  line  of 
duty  and  was  proceeding  to  get  aboard  one 
of  the  defendant's  trains,  and  that  the  in- 
jury was  sustained  at  Cochran,  Virginia^ 
through  the  defendant's  negligence  in  per- 
mitting a  part  of  its  right  of  way  at  that 
place  to  get  and  remain  in  a  dangerous  con- 
dition. Of  course,  the  right  of  action  could 
not  arise  imder  the  laws  of  North  Carolina 
when  the  causal  negligence  and  the  injury 
occurred  in  Virginia;  and  the  absence  of 
any  mention  of  the  laws  of  the  latter  state 
was  at  least  consistent  with  their  inappli* 
cability.  Besides,  the  allegation  that  the  de* 
fendant  was  operating  a  railroad  in  statea 
other  than  Virginia  was  superfluous  if  the 
right  of  action  arose  under  the  laws  of  that 
state,  and  was  pertinent  only  if  it  arose  in 
interstate  commerce,  and  therefore  under  th* 
act  of  Congress.  In  these  circumstances,, 
while  the  question  is  not  free  from  difficulty^ 
we  cannot  say  that  the  court  erred  in  treat- 
ing  the  original  complaint  as  pointing,  al- 
though only  imperfectly,  to  a  cause  of  action 
under  the  law  of  Congress.  And  this  being 
so,  it  must  be  taken  that  the  amendment 
merely  expanded  or  amplified  what  was  al- 
leged in  support  of  that  cause  of  action,  and 
rcdated  back  to  the  conunencement  of  th» 
suit,  which  was  before  the  limitation  had  ex- 
pired. 

Error  is  assigned  upon  a  refusal  to  in- 
struct the  jury,  as  matter  of  law,  that  there 
was  no  evidence  of  actionable  negligence  on 
the  part  of  the  defendant,  and  that  the  evi- 
dence conclusively  established  an  assump- 
tion by  the  plaintiff  of  the  risk  resulting  in  » 
his  injury.  Both  courts,  trial  and  appellate^  % 
held  against  the  defendant  upon  thes^points.  * 
They  involve  an  appreciation  of  all  the  eri- 
dence  and  the  inferences  which  admissibly 
might  be  drawn  therefrom;  and  it  suffices  to 
say  that  we  find  no  such  clear  or  certain 
error  as  would  justify  disturbing  the  con- 
curring conclusions  of  the  two  courts  upon 
these  questions.  Great  Northern  R.  Co.  v. 
Knapp,  240  U.  8.  464;  60  Li  ed.  — ,  86> 
Sup.  Ct  Rep.  899;  Baugham  v.  New  York, 
P.  ft  N.  R.  Co.  decided  this  day  [241  U.  8. 
287,  60  Li  ed.  — ,  36  Sup.  Ct  Rep.  692]. 

Complaint  also  is  made  of  the  instmctiona 
given  upon  the  measure  of  damages.  The 
criticism  is  directed  against  mere  frag- 
ments of  this  part  of  the  charge,  and  tha 
objections  made  at  the  time  were  not  such 
as  were  calculated  to  draw  the  trial  court'i 
attention  to  the  particular  complaint  now 
urged.  The  inaccuracies  were  not  grave  and 
the  charge  as  a  whole  was  calculated  to  give 
the  jury  a  fair  understanding  of  the  subject. 
The  defendant,  therefore,  is  not  in  a  position 
to  press  the  complaint,  especially  as  it  was 
not  dealt  with  in  the  opinion  of  the  appel- 
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iate  court.  See  Magniac  ▼.  Thompson,  7 
Pet.  348,  390,  8  L.  ed.  709,  723;  McDermott 
-r.  Seyere,  202  U.  S.  600,  610,  50  L.  ed.  1162, 
1168,  26  Sup.  Ct.  Rep.  709;  Illinois  C.  R.  Co. 
T.  Skaggs,  240  U.  S.  66,  60  U  ed.  — ,  86 
^Sup.  Ct  Rep.  249. 
Judgment  affirmed. 

(241  n.  8.  296) 

BANKERS  TRUST  COMPANY,  as  Trustee, 
Appt, 

V. 

TEXAS  &  PACIFIC  RAILWAY  COMPANY 
and  New  Orleans  Pacific  Railway  Com- 
pany. 

CouBTs  «=»489(10)— Federal  Courts— Ju- 
BisDicTioN— Suits  bt  ob  against  Fed- 

BBAIi   COBPOBATION. 

1.  No  exceptional  or  privileged  Fed- 
•eral  jurisdiction  of  suits  by  and  against  a 
railway  corporation  created  and  existing 
under  the  act  of  March  3,  1871  (16  Stat,  at 
L.  573,  chap.  122 ) ,  and  its  amendments,  was 
•established  by  the  provision  of  §  1  of  that 
act  that  such  company  ''by  that  name 
.  .  .  shall  be  able  to  sue  and  be  sued, 
plead  and  be  impleaded,  defend  and  be  de- 
fended, in  all  courts  of  law  and  equity  with- 
in the  United  States."  All  that  was  in- 
tended hj  that  provision  was  to  render  the 
-corporation  capable  of  suing  and  being  sued 
by  its  corporate  name  in  any  court  of  law 
-or  equity — Federal,  state,  or  territorial — 
whose  jurisdiction,  as  otherwise  competent- 
ly defined,  was  adequate  to  the  occasion. 

(Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8§  1324.  1326.  1342;    Dec.  Dig.  €=s>489(10).] 

<k)UBTS  ^=»293— Fedebal  Ooubts— Jubis- 
DiCTioN— Suits  bt  ob  against  Fedebal 

COBPOBATION. 

2.  Since  the  enactment  of  the  act  of 
January  28,  1915  (38  Stat,  at  L.  803,  chap. 
22),  S  5,  providing  that  "no  court  of  the 
United  States  shall  have  jurisdiction  of  any 
miction  or  suit  by  or  against  any  railroad 
^sompany  upon  the  ground  that  said  railroad 
company  was  incorporated  under  an  act  of 
Congress,"  no  suit  bv  or  against  such  a  rail- 
way company  can  be  regarded,  for  juris- 
dictional purposes,  as  arising  under  the 
laws  of  the  United  States  unless  there  be 
some  adequate  ground  for  so  regarding  it 
other  than  that  the  company  was  thus  in 

•eorporated,  «.  e.,  derived  its  existence,  facili- 
ties, and  powers  from  such  act  of  Congress. 
[Ed.  Note.^For  other  cases,  see  Courts,  Cent. 
Dig.  8  835 ;    Dec.  Dig.  <Ss»293.] 

•CouBTs  ^=:»293— Fedebal  Coubts— Jubis- 
diction—Suits  bt  ob  against  Fedebal 
cobpobation. 

3.  A  suit  to  foreclose  a  mortgage  given 
by  a  railway  company  which  was  incor- 
porated and  exists  under  Federal  legisla- 
tion does  not  arise  under  the  laws  of  the 
United  States  apart  from  the  Federal  in- 
corporation so  as  to  be  justiciable  in  the 
Federal  courts,  since  the  enactment  of  the 
act  of  January  28,  1915  (38  Stat,  at  L. 
803,  chap.  22),  §  6,  although  the  mortgage 
may  have  been  given  under  a  power  con- 
-ferred  by  the  Federal  charter. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  835 ;    Dec.  Dig.  ®=>293.] 


Coubts  ^=>314— Fedebal  Goubts— Jubis- 
diction— divbbsb  citizenship  —  fedeb- 
al cobpobation  not  omzen  of  state. 
4.  A  railway  company  incorporated  un- 
der an  act  of  Congress  to  carry  on  its  ac- 
tivities and  operations  in  different  states 
cannot  be  regarded  as  a  citizen  of  an^  par- 
ticular state  for  the  purpose  of  givinc  a 
Federal    district    court    jurisdiction    of    a 
rait  against  it  on  grounds  of  diversity  of 
citizenship. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  fi  860 ;   Dec.  Dig.  «=>314- 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Citisen.] 
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Decided 


APPEAL  from  the    District  Court  of  the  • 
United  States  for  the  Northern  District  ' 
of  Texas  to  review  a  decree  dismissing,  for 
want  of  jurisdiction,  a  suit  to  foreclose  a 
railway  mortgage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Maurice  E.  Locke  and  William  ^ 
W.  Green  for  appellant. 

Messrs.  George  Thompson,  Hen^y  O. 
Coke,    Thomas    J.    Freeman,    Arthur    J. 
Shores,    Alexander    S.    Coke,    Winslow    S. ' 
Pierce,  and  Lawrence  Greer  for  appellees,     h 

9 
N 

•Mr.  Justice  Van  Devantcr  delivered  the* 
opinion  of  the  coiurt: 

This  is  a  suit  to  foreclose  a  railroad  mort- 
gage and  for  other  incidental  relief.  It  was 
brought  in  the  district  court  for  the  north- 
em  district  of  Texas  December  27,  1915, 
was  dismissed  by  that  court  for  want  of 
jurisdiction,  and  is  here  upon  a  direct  ap- 
peal under  §  238  of  the  Judical  Code  [36 
Stat,  at  L.  1157,  chap.  231,  Comp.  Stat. 
1913,    §  1215]. 

The  bill  alleges  that  the  plaintiff,  the 
trustee  under  the  mortgage,  is  a  New  York 
corporation  and  "a  citizen  of  said  state  ;*• 
that  the  Texas  &  Pacific  Railway  Company, 
one  of  the  defendants,  is  a  corporation 
created  and  existing  under  the  laws  of  the 
United  States,  has  its  principal  place  of 
business  and  its  principal  operating  and 
general  offices  in  the  northern  district 
of  Texas,  and  "is  a  resident  and  inhabitant"  ^ 
of  that  district;  that  the  New  Orleans g 
Pacific  Railway  Company,  the  other*defend-» 
ant,  is  a  Louisiana  corporation  and  "a  citi- 
sen of  said  state;"  that  one  of  the  acts  of 
Congress  under  which  the  Texas  &  Pacific 
Railway  Company  was  created  and  now 
exists  (act  March  3,  1871,  chap.  122,  f 
1,  10  Stat,  at  L.  573)  provides  that  such 
company  "by  that  name  .  .  .  shall  be 
able  to  sue  and  be  sued,  plead  and  be  im- 
pleaded, defend  and  be  defended,  in  all 
courts  of  law  and  equity  within  the  United 
States;"   that   under   that   act  and   deaig- 


^=>For  other  cases  see  same  topic  lb  KEY-NUMBER  in  all  Key-Numbered  Digests  lb  Indexes 
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36  SUPREME  COURT  REPORTER. 


Oct.  Teem, 


Dated  amendatory  and  supplemental  acts  of 
Congress  (May  2,  1872,  chap.  132,  17  Stat, 
at  L.  59;  March  3,  1873,  chap.  257,  17  Stat. 
at  L.  698;  June  22,  1874,  chap.  406,  18  Stat. 
at  L.  197)  said  company  came  to  own  and 
hold  on  February  1,  1888,  certain  railroad 
properties  and  interests  in  Texas  and  Louis- 
iana; that  on  that  date  said  company,  "act- 
ing in  pursuance  of  due  authority  conferred 
upon  it  by  said  acts  of  Congress,"  the  rele- 
vant portions  of  which  are  copied  into  the 
bill,  and  the  New  Orleans  Pacific  Railway 
Company,  acting  in  pursuance  of  authority 
conferred  upon  it  by  the  laws  of  Louisiana, 
executed  and  delivered  the  mortgage  in 
suit  covering  these  railroad  properties  and 
interests,  a  substantial  part  of  which  is  sit- 
uate in  the  northern  district  of  Texas;  that 
the  mortgage  was  duly  filed  and  recorded 
in  the  Department  of  the  Interior  pursuant 
to  such  acts  of  Congress;  that  the  mort- 
gagors have  defaulted  in  the  performance 
of  the  terms  and  conditions  of  the  mort- 
gage, and  that  the  suit  involves  the  requisite 
jurisdictional  amount  and  "arises  under  the 
Constitution  and  laws  of  the  United 
SUtes." 

By  a  motion  to  dismiss,  the  Texas  k 
Pacific  Railway  Company  challenged  the  ju- 
risdiction of  the  district  court  upon  the 
grounds  that  the  act  of  January  28,  1916, 
chap.  22,  S  5,  38  Stat,  at  L.  803,  pro- 
vides: "No  court  of  the  United  States 
shall  have  jurisdiction  of  any  action  or 
suit  by  or  against  any  railroad  company 
upon  the  ground  that  said  railroad  company 
^  was  incorporated  under  an  act  of  Con- 
e  gress;"  and  that,  apart  from  the  Texas  & 
•  Pacific  Railway  Company's  incorporation 
under  congressional  enactments,  the  suit  is 
not  one  arising  under  the  Constitution  or 
any  law  of  the  United  States,  and  is  not  one 
between  citizens  of  different  states.  The 
motion  was  sustained  and  the  bill  was  dis- 
missed as  to  both  defendants. 

The  plaintiff  insists  that,  in  refusing  to 
entertain  the  suit,  the  district  court  erred 
because  (1)  the  provision  before  quoted 
from  §  1  of  the  act  of  March  3, 1871,  enables 
the  Texas  &  Pacific  Railway  Company  to  sue 
and  be  sued  in  any  court  of  law  or  equity 
within  the  United  States;  (2)  the  bill 
■hows  that  the  suit  is  one  arising  under 
the  laws  of  the  United  States  apart  from 
the  incorporation  of  the  Texas  &  Pacific 
Railway  Company  under  acts  of  Congress, 
and  therefore  the  act  of  January  28,  1915, 
is  not  controlling,  and  (3)  the  bill  shows 
that  the  suit  is  between  citizens  of  different 
states. 

1.  Upon  reading  §  1  of  the  act  of  1871 
it  Is  plain  that  the  words  "by  that  name 
•  .  .  shall  be  able  to  sue  and  be  sued, 
plead  and  be  impleaded,  defend  and  be  de- 


fended, in  all  courts  of  law  and  equity  with- 
in the  United  States"  were  not  intended 
in  themselves  to  confer  jurisdiction  upcii 
any  court.  As  the  context  shows,  Congress 
was  not  then  concerned  with  the  jurisdic- 
tion of  courts,  but  with  the  faculties  and 
powers  of  the  corporation  which  it  was  cre- 
ating; and  evidently  all  that  was  intended 
was  to  render  this  corporation  capable  of 
suing  and  being  sued  by  its  corporate  name 
in  any  court  of  law  or  equity — Federal, 
state,  or  territorial — ^whose  jurisdiction  as 
otherwise  competently  defined  was  adequate 
to  the  occasion.  Had  there  been  a  purpose 
to  take  suits  by  and  against  the  corporation 
out  of  the  usual  jurisdictional  restrictions 
relating  to  the  nature  of  the  suit,  the 
amount  in  controversy,  and  the  venue,  it 
seems  reasonable  to  believe  that  Congress 
would  have  expressed  that  purpose  in  al- 
together different  words.  The  case  of  Bank^ 
of  United  States  v.  Deveaux,  6  Cranch,  61,  o 
85,  3  L.  ed.  38,  44,  is  well  in  point.  A* pro-* 
vision  in  the  act  incorporating  the  bank 
(chap.  10,  §  3,  1  Stat,  at  L.  191),  much 
like  that  here  relied  upon,  was  invoked  as 
in  itself  entitling  the  bank  to  sue  in  a  cir- 
cuit court  of  the  United  States,  but  that 
view  was  rejected  in  an  opinion  by  Chief 
Justice  Marshall,  wherein  it  was  said: 

"That  act  creates  the  corporation,  gives 
it  a  capacity  to  make  contracts  and  to  ao- 
quire  property,  and  enables  it  'to  sue  and 
be  sued,  plead  and  be  impleaded,  answer  and 
be  answered,  defend  and  be  defended,  in 
courts  of  record,  or  any  other  place  whatso- 
ever.' This  power,  if  not  incident  to  a  cor- 
poration, is  conferred  by  every  incorporat- 
ing act,  and  is  not  understood  to  enlarge 
the  jurisdiction  of  any  particular  court, 
but  to  give  a  capacity  to  the  corporation  to 
appear,  as  a  corporation,  in  any  court 
which  would,  by  law,  have  cognizance  of 
the  cause,  if  brought  by  individuals.  If 
jurisdiction  is  given  by  this  clause  to  the 
Federal  courts,  it  is  equally  given  to  all 
courts  having  original  jurisdiction,  and  for 
all  sums,  however  small  they  may  be." 

Afterwards,  when  the  second  bank  of  the 
United  States  was  established,  a  provision 
was  inserted  in  the  incorporating  act  (chap. 
44,  §  7,  3  Stat,  at  L.  266),  enabling  the 
bank  to  sue  and  be  sued  "in  all  state  courta 
having  competent  jurisdiction,  and  in  any 
circuit  court  of  the  United  States;"  and  in 
Osbom  V.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  ed.  204,  it  was  held  (pp.  816-818) 
that  this  provision,  unlike  that  in  the  prior 
act,  amounted  to  an  express  grant  of  jur- 
isdiction to  the  circuit  courts,  and  (pp.  823 
et  seq.)  was  within  the  power  of  Congress 
under  the  Constitution.  It  was  in  the  light 
of  these  differing  precedents  in  legislation 
and  of  the  resulting  difference  in  their  in- 
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terpretatlon  that  Congress  framed  the  act 

of  1871.    While  that  act  does  not  literally 

follow  either  precedent,  its  words  have  the 

same  generality  and  natural  import  as  did 

those   in   the   earlier   bank   act,   and   this 

^  strengthens  the  conclusion  that  Congress  in- 

g  tended   thereby   to  give   to   the   Texas   & 

*  Pacific   Railway   Company  only  a  general 

capacity  to  sue  and  be  sued  in  courts  of  law 

and  equity  whose  jurisdiction  as  otherwise 

defined  was  appropriate  to  the  occasion,  and 

not  to  establish  an  exceptional  or  privileged 

jurisdiction. 

2.  Under  the  Constitution  Congress  un- 
doubtedly possesses  power  to  invest  the  sub- 
ordinate Federal  courts  with  original  ju- 
risdiction of  all  suits  at  law  or  in  equity 
arising  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  and,  if  the  act 
of  February  13,  1801,  chap.  4,  f  11»  2  Stat. 
at  Lw  89,  be  not  noticed  because  of  its  early 
repeal  (chap.  8,  §  1,  2  Stat,  at  L.  132),  it 
is  true,  as  sometimes  has  been  said,i  that 
this  power  was  broadly  exercised  for  the 
first  time  by  the  act  of  March  3,  1875,  chap. 
137,  S  1>  18  Stat,  at  L.  470.  By  that  act 
Congress  in  express  terms  gave  the  circuit 
courts  original  jurisdiction,  concurrent 
with  the  courts  of  the  several  states,  of  all 
suits  of  that  nature,  where  the  value  of  the 
matter  in  dispute,  exclusive  of  costs,  was 
in  excess  of  $500,  and  this  jurisdiction  re- 
mained with  the  circuit  courts  until  Jan- 
uary 1,  1912,  when  they  were  abolished, 
save  as  the  act  of  March  3,  1887,  chap.  373, 
I  1,  24  Stat,  at  L.  652,  required  that  the 
value  of  the  matter  in  dispute,  exclusive 
of  interest  and  costs,  be  in  excess  of  $2,000. 
Upon  the  discontinuance  of  the  circuit 
courts  this  jurisdiction  was  transferred  to 
the  district  courts  by  S  24  of  the  Judicial 
Code  [36  Stat,  at  L.  1091,  chap.  231,  Comp. 
Stat.  1913,  §  991],  subject  to  a  restriction 
that  thereafter  the  value  of  the  matter  in 
controversy  should  exceed  $3,000,  exclusive 
of  interest  and  costs. 

As  long  ago  as  Osbom  v.  Bank  of  United 
States,  supra,  it  was  settled  that  a  suit  by 
or  against  a  corporation  chartered  by  an 
act  of  Congress  is  one  arising  under  a  law 

Sof  the  United  States,  and  this  because,  as 
^was  said  in  that  case,  pp.  823,  825:  "The 
^  charter  of  incorporation*  not  only  creates  it 
[the  corporation],  but  gives  it  every  faculty 
which  it  possesses.  The  power  to  acquire 
rights  of  any  description,  to  transact  busi- 
ness of  any  description,  to  make  contracts 
of  any  description,  to  sue  on  those  contracts, 
is  given  and  measured  by  its  charter,  and 

1  Tennessee  v.  Union  &  Planters'  Bank, 
152  U.  S.  454,  459,  38  L.  ed.  511,  513,  14 
^p.  Ct  Rep.  654;  Continental  Nat.  Bank 
T.  Buford,  191  U.  S.  119,  122,  48  L.  ed. 
UO,  120,  24  Sup.  Ct  Rep.  64. 


that  charter  is  a  law  of  the  United  States. 
This  being  can  acquire  no  right,  make  no 
contract,  bring  no  suit,  which  is  not  author- 
ized by  a  law  of  the  United  SUtes.  It  ii  not 
only  itself  the  mere  creature  of  a  law,  but 
all  its  actions  and  all  its  rights  are  depend- 
ent on  the  same  law.  Can  a  being,  thus  con- 
stituted, have  a  case  which  does  not  arise 
literally,  as  well  as  substantially,  under  the 
law?  Take  the  ease  of  a  contract,  which  is 
put  as  the  strongest  against  the  bank. 
.  .  .  The  act  of  Congress  is  its  founda- 
tion. The  contract  could  never  have  been 
made,  but  under  the  authority  of  that  act. 
The  act  itself  is  the  first  ingredient  in  the 
case,  is  its  origin,  is  that  from  which  every 
other  part  arises.  That  other  questions 
may  also  arise,  as  the  execution  of  the  con- 
tract, or  its  performance,  cannot  change 
the  case,  or  give  it  any  other  origin  than 
the  charter  of  incorporation.  The  action 
still  originates  in,  and  is  sustained  by,  that 
charter." 

After  the  act  of  March  3,  1875,  extended 
the  jurisdiction  of  the  circuit  courts  to 
cases  arising  under  the  laws  of  the  United 
States,  the  ruling  just  quoted  was  uniform- 
ly followed  and  applied  in  suits  by  and 
against  Federal  corporations  (Pacific  R. 
Removal  Cases,  115  U.  S.  1,  29  L.  ed.  319, 

5  Sup.  Ct.  Rep.  1113;  Petri  v.  Commercial 
Nat.  Bank,  142  U.  S.  644,  648,  35  L.  ed. 
1144,  1145,  12  Sup.  Ct.  Rep.  325;  Butler  ▼. 
National  Home,  144  U.  S.  64,  36  U  ed.  346, 
12  Sup.  Ct.  Rep.  581;  Northern  P.  R.  Co.  v. 
Amato,  144  U.  S.  465,  471,  36  L.  ed.  506, 
508,  12  Sup.  Ct.  Rep.  740;  Texas  &  P.  R. 
Co.  ▼.  Cox,  145  U.  S.  693,  601,  36  Ii. 
ed.  829,  832,  12  Sup.  Ct.  Rep.  905;  Wash- 
ington &  L  R.  Co.  ▼.   Coeur  d'  Alene  R. 

6  Nav.  Co.  160  U.  S.  77,  93,  40  L.  ed.  346, 
362,  16  Sup.  Ct.  Rep.  231;  Supreme  Lodge, 
K.  P.  V.  Kalinski,  163  U.  S.  289,  290,  41 
U  ed.  163,  16  Sup.  Ct.  Rep.  1047;  Texas  & 
P.  R.  Co.  V.  Swearingen,  196  U.  S.  51,  53, 
49  L.  ed.  382,  384,  25  Sup.  Ct.  Rep.  164,  17 
Am.  Neg.  Rep.  422;  Re  Dunn,  212  U.  8.  374, 
383,  384,  63  L.  ed.  658,  662,  29  Sup.  Ct 
Rep.  299),  save  where  the  particular  suit 
was  withdrawn  or  excluded  from  that  juris- o 
diction  by  some  specifi«*enactment,  like  that  9 
of  July  12,  1882,  chap.  290,  f  4,  22  Stat  at 
L.  162,  Comp.  Stat  1913,  f  9^55,  placing 
most  of  the  suits  by  and  against  national 
banks  in  the  same  category  with  suits  by 
and  against  banks  not  organized  under  the 
laws  of  the  United  States.  Leather  Mfrs. 
Nat  Bank  v.  Cooper,  120  U.  S.  778,  781,  30 
L.  ed.  816,  818,  7  Sup.  Ct  Rep.  777;  Con- 
tinental Nat  Bank  v.  Buford,  191  U.  S. 
119,  122,  48  U  ed.  119,  120,  24  Sup.  Ct  Rep. 
64. 

U  retnlts  thai  if  tha  goDflral  jvrladlo- 
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tional  provision,  now  embodied  in  §  24  of 
the  Judicial  Code,  respecting  suits  arising 
under  the  laws  of  the  United  States,  were 
alone  to  be  considered,  it  would  have  to  be 
held  that  the  district  court  had  jurisdiction 
of  the  present  suit  as  one  falling  within  that 
class  by  reason  of  the  incorporation  of  the 
Texas  &  Pacific  Railway  Company  under  a 
law  of  the  United  States.  But  §  5  of  the 
act  of  January  28,  1915,  must  also  be  con- 
sidered. It  is  a  later  enactment,  is  shown 
by  the  title  to  be  amendatory  of  the  Judicial 
Code,  and,  as  has  been  seen,  declares  that 
"no  court  of  the  United  States  shall  have 
jurisdiction  of  any  action  or  suit  by  or 
against  any  railroad  company  upon  the 
ground  that  said  railroad  company  was  in- 
corporated under  an  act  of  Congress." 
These  are  direct  and  comprehensive  words, 
and,  when  read  in  the  light  of  the  settled 
course  of  decision  just  mentioned,  must  be 
taken  as  requiring  that  a  suit  by  or  against 
a  railroad  company  incorporated  under  an 
act  of  Congress  be  not  regarded,  for  juris- 
dictional purposes,  as  arising  under  the 
laws  of  the  United  States,  unless  there  be 
some  adequate  ground  for  so  regarding  it 
other  than  that  the  company  was  tliuj  in- 
corporated. Plainly,  there  was  a  purpose 
to  effect  a  real  change  in  the  jurisdiction  of 
such  suits.  Counsel  for  plaintiff  concede 
that  this  is  so.  But  they  urge  that  all 
that  is  intended  is  to  eliminate  the  mere 
creation  of  a  railroad  corporation  under  an 
act  of  Congress  as  a  ground  for  regarding 
the  suit  as  arising  under  the  laws  of  the 
OQ  United  States.  In  this  there  is  an  evident 
g  misapprehension  of  what  constitutes  incor- 
*  poration,  as*also  of  the  real  basis  of  the  ju- 
risdiction affected.  A  corporation  is  never 
merely  created.  Being  artificial,  possessing 
no  faculties  or  powers  save  su6h  as  are 
conferred  by  law,  and  having  in  legal  con- 
templation no  existence  apart  from  them, 
its  incorporation  consists  in  giving  it  indi- 
viduality and  endowing  it  with  the  facul- 
ties and  powers  which  it  is  to  possess.  It 
is  upon  this  theory  that  the  decisions  have 
proceeded.  The  ruling  has  been  that  a  suit 
by  or  against  a  Federal  corporation  arises 
under  the  laws  of  the  United  States,  not 
merely  because  the  corporation  owes  its 
creation  to  an  act  of  Congress,  but  because 
it  derives  all  of  its  capacities,  faculties,  and 
powers  from  the  same  source.  This  is 
shown  in  the  quotation  before  made  from 
Osbom  V.  Bank  of  United  States,  supra,  and 
also  in  the  following  excerpt  from  Shoshone 
Min.  Co.  V.  Rutter,  177  U.  S.  605,  609,  510, 
44  L.  ed.  864,  866,  867,  20  Sup.  Ct.  Rep.  726: 
''A  corporation  has  no  powers  and  can  in- 
cur no  obligations  except  aa  authorized  or 
provided  for  in  its  charter.  Its  power  to  do 
may  act  which  it  amimes  to  do,  and  its  lia- 


bility to  any  obligation  which  is  sought  to 
be  cast  upon  it,  depend  upon  its  charter, 
and  when  such  charter  is  given  by  one  of  the 
laws  of  the  United  States  there  is  the  pri- 
mary question  of  the  extent  and  meaning  of 
that  law.  In  other  words,  as  to  every  act 
or  obligation  the  first  question  is  whether 
that  act  or  obligation  is  within  the  scope 
of  the  law  of  Congress;  and  that  being  the 
matter  which  must  be  first  determined,  a 
suit  by  or  against  the  corporation  is  one 
which  involves  a  construction  of  the  terms 
of  its  charter;  in  other  words,  a  question 
arising  under  the  law  of  Congress."  And 
so,  when  due  regard  is  had  for  the  terms  of 
the  amendatory  section  of  1915  and  for  the 
real  basis  of  the  jurisdiction  affected,  the 
conclusion  is  unavoidable  that  what  is  in- 
tended is  to  make  the  fact  that  a  railroad 
company  is  incorporated  under  an  act  of 
Congress, — that  is  to  say,  derives  its  exis- 
tence, faculties,  and  powers  from  such  an^ 
act, — an  entirely  negligible  factor  in  deter- g 
mining  whether  a  suit  by  or*against  the* 
company  is  one  arising  under  the  laws  of 
the  United  States. 

Upon  examining  the  bill  in  the  present 
suit,  it  is  certain  that  it  does  not  arise  un- 
der those  laws  apart  from  the  incorporation 
of  the  Texas  &  Pacific  Company  under  acts 
of  Congress.  We  say  "acts"  of  Congress, 
because  the  original  act  was  amended  and 
supplemented  by  three  others,  and  the  four 
constitute  the  company's  charter.  Portions 
thereof  are  copied  into  the  bill  as  showing 
that  the  mortgage  sought  to  be  enforced 
was  given  under  a  power  conferred  by  Con- 
gress, but  this  docs  not  help  the  jurisdic- 
tion. As,  under  the  amendatory  section^ 
the  fact  that  the  company  derives  its  exis- 
tence and  all  of  its  faculties  and  powers^ 
from  a  Federal  charter  cannot  avail  to  give 
jurisdiction,  it  is  obvious  that  to  dwell  up- 
on the  fact  that  any  particular  power  comet- 
from  the  common  source  must  be  equally  un- 
availing. 

The  case  of  Male  v.  Atchison,  T.  &  S.  F. 
R.  Co.  240  U.  S.  97,  60  L.  ed.  — ,  36  Sup. 
Ct  Rep.  351,  does  not  make  for  a  different 
conclusion,  because  it  waa  not  a  suit  by  or 
against  a  railroad  company  incorporated 
under  an  act  of  Congress,  and  because  it 
arose  and  was  pending  in  this  court  prior 
to  the  amendatory  act  of  1915,  and  by  §  6- 
of  that  act  was  excepted  from  its  provisions. 

3.  Whether  this  is  a  suit  between  citizena 
of  different  states  turns  upon  whether  the 
Texaa  &  Pacific  company  is  a  citizen  of 
Texas.  It  is  doubtful  that  the  pleader  in- 
tended to  state  a  case  of  diverse  citizoi- 
ship,  but,  be  this  as  it  may,  we  are  of  opin- 
ion that  the  company  is  not  a  citizen  of  any 
state.  It  was  incorporated  under  acts  of 
Congress,   not  under   state   laws;    and   its- 
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activities  and  operations  were  not  to  be 
confined  to  a  single  state,  but  to  be  carried 
on,  as  in  fact  they  are,  in  different  states. 
Of  course  it  is  a  citizen  of  the  United  States 
in  the  sense  that  a  corporation  organized 
^  under  the  laws  of  one  of  the  states  is  a 
jj  citizen  of  that  state,  but  it  is  not  within 
•  tht*clause  of  the  14th  Amendment  which  de- 
clares that  native  bom  and  naturalized  citi- 
zens of  the  United  States  shall  be  citizens 
of  the  state  wherein  they  reside.  Nor  has 
Congress  said  that  it  shall  be  regarded  as 
possessing  state  citizenship  for  jurisdiction- 
al purposes,  as  is  done  in  respect  of  national 
banks  by  §  24,  f  Id,  of  the  Judicial  Code. 
In  short,  there  is  no  ground  upon  which  the 
company  can  be  deemed  a  citizen  of  Texas, 
and  this  being  so,  the  suit  is  not  one  be- 
tween citizens  of  different  states. 
Decree  affirmed. 


on  U.  8.  S6S) 

UNITED  STATES,  Plff.  in  Err., 

V. 

FORTY  BARRELS  and  Twenty  Kegs  of 
Coca  Cola,  the  Coca  Cola  Company  of 
Atlanta,  Georgia,  Complainant. 

Food  ^=»5— Pbopbietary  Fooi>— Adulter- 
ation—"Added  Harmful  Ingredient." 
1.  A  poisonous  or  deleterious  ingredient 
called  for  as  a  constituent  by  a  secret  for- 
mula for  a  food  product  sold  under  its  own 
distinctive  name  may  still  be  an  added  in- 
gredient within  the  meaning  of  the  provi- 
sions of  the  food  and  drugs  act  of  June  30, 
1006  (34  Stat,  at  L.  768,  chap.  3915,  Comp. 
Stat  1913,  §  8717),  condemning  as  adulter- 
ated any  article  of  food  that  contains  "any 
added  poisonous  or  other  added  deleterious 
in^edient  which  may  render  such  article 
Injurious  to  health,"  and  the  provisos  in 
S  8  that  food  mixtures  or  compounds  "which 
may  be  now  or  from  time  to  time  hereafter 
known  as  articles  of  food  under  their  own 
distinctive  names"  are  to  enjoy  the  stated 
immunity  only  in  case  they  do  "not  contain 
any  added  poisonous  or  deleterious  ingre- 
dients," and  that  nothing  in  the  act  shall  be 
construed  to  require  manufacturers  of  pro- 
prietary foods  "which  contain  no  unwhole- 
some added  ingredient"  to  disclose  their 
trade  formulas  except  as  the  provisions  of 
the  act  may  require  to  secure  freedom  from 
adulteration  or  misbranding. 

[Ed.    Note.— For  other   cases,  tee  Food.   Cent. 
Di^.  §  1 :    Dec.  Dig.  <g=»5. 

For  other  deflnltions.  see  Words  and  Phrases. 
Second  Series.  Added  Poisonous  Ingredient.] 

Food  ^=>5— "Adulteration"  —  Proprie- 
tary Food— Abstracting  Harmful  In- 
oekddbnt. 

2.  The  elimination  of  a  harmful  in- 
gredient from  a  proprietary  food  which, 
without  such  ingredient,  would  not  be  the 
same,  does  not  constitute  an  adulteration 
imder  the  food  and  drugs  act  of  June  30, 
1906  (34  Stat,  at  L.  768,  chap.  3915,  Comp. 


Stat.  1913,  §  8717),  §  7,  by  the  abstraction 
of  a  "valuable  constituent.^' 

[Ed.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  8  1 ;    Dec.  Diff.  ^=95. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Adulteration.] 

Food  ^=»5  —  Adulteration  —  ''Added- 
Habicfui.  Inobbdisnt"— Caffeine. 

3.  Caffeine  introduced  into  a  syrup 
during  the  second  or  third  melting  is  an 
"added"  ingredient  within  the  meaning  of 
the  food  and  drugs  act  of  June  30,  1906- 
(34  Stat,  at  L.  768,  chap.  3916,  Comp.  Stat. 
1913,  §  8717),  condemning  as  adulterated 
any  article  of  food  that  contains  "any  added 
poisonous  or  other  added  deleterious  in- 
^edient  which  may  render  such  article  in- 
jurious to  health,"  although  it  is  called  for 
as  a  constituent  by  the  secret  formula  un> 
der  which  the  syrup  is  compounded. 

'  [Ed.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  fi  1 ;   Dec.  Dig.  «=s>6.] 

Food  ^=»24— Adulteration  —  Question 
FOR  Jury— Added  Harmful  Inoredient. 

4.  Whether  caffeine  added  to  a  food 
product  is  a  poisonous  or  deleterious  in- 
gredient which  may  render  the  article  dele- 
terious to  health,  within  the  meaning  of 
the  act  of  June  30,  1906  (34  Stat,  at  L^ 
768,  chap.  3915,  Comp.  SUt.  1913,  §  8717), 
condemning  as  adulterated  any  article  of 
food  that  contains  "any  added  poisonoua 
or  other  added  deleterious  ingredient  which 
may  render  such  article  injurious  to- 
health,"  is  a  question  of  fact  for  the  jury,, 
where  the  evidence  on  that  point  is  con- 
flicting. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  9  17  ;    Dec.  Dig.  «g=»24.] 

Food  ^=>15— Misbranding— Coca  Cola  — 
Distinctive  or  Descriptive  Name. 
6.  The  name  "Coca  Cola"  cannot  be- 
said  as  a  matter  of  law  to  be  distinctive 
rather  than  descriptive  of  a  compound  with 
coca  and  cola  ingredients,  so  as  to  escape 
condemnation  under  the  food  and  drugs  act 
of  June  30,  1900  (34  Stat,  at  L.  768,  chap. 
3915,  Comp.  Stat.  1913,  §  8717),  §  8,  aa 
misbranded  in  case  of  the  absence  of  either 
coca  or  cola,  on  the  theory  that  it  was  with- 
in the  protection  of  the  proviso  in  that  sec- 
tion that  an  article  of  food  shall  not  be- 
deemed  to  be  misbranded  in  the  case  of 
^'mixtures  or  compounds  which  may  be  now 
or  from  time  to  time  hereafter  known  aa 
articles  of  food  under  their  own  distinctive 
names,"  if  the  distinctive  name  of  another 
article  is  not  used  or  imitated,  and  the 
name  on  the  label  or  brand  is  accompanied 
with  a  statement  of  the  place  of  production. 
[Ed.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  §  14  ;    Dec.  Dig.  ^s»16.] 

Food  ^=:»15— Misbranding — Coca  Cola- 
Secondary  Significance  of  Name. 
6.  A  secondary  significance  cannot  be 
attributed  to  the  name  **Coca  Cola/'  as  de- 
scriptive of  a  product  known  to  be  destitute 
of  either  of  the  products  indicated  by  its 
primary  meaning,  so  as  to  save  it  from 
condenmation  under  the  food  and  drugs  act 
of  June  30,  1906  (34  Stat,  at  L.  768,  chap. 
3915,  Comp.  Stat.  1913,  §  8717),  §  8,  on  the 
theory  that  it  is  within  the  protection  m^ 


^=>For  other  cases  see  same  topic  it  KBT-NUMBBR  in  all  Kej-Numbered  Digests  A  Indexes 
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corded  by  the  proviso  in  that  section  to 
food  mixtures  or  compounds  known  under 
their  own  distinctive  names. 

[Bd.  NoU.— For  other  cases,  see  Food,  Cent. 
DIs.  I  14 ;    Dec.  Dig.  «=s>15.] 

[No.  562.] 

Argued  February  29,  1916.     Decided  May 
22,  1916. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  District  Court  for  the  Eastern 
District  of  Tennessee,  entered  upon  a  di- 
rected verdict  in  favor  of  the  claimant  in  a 
libel  for  condemnation  under  the  food  and 
drugs  act.  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  132  C.  C.  A.  47, 
215  Fed.  535. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Greneral  Underwood 
and  Mr.  Elliott  Cheatham  for  plaintifif  in 
error. 

Messrs.  Harold  Hirsch,  J.  B.  Sizer,  A. 
W.  Chambliss,  and  W.  D.  Thomson  for  de- 
fendant in  error. 
o 

•  *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

This  is  a  libel  for  condemnation  under 
the  food  and  drugs  act  (June  30, 1906,  chap. 
3915,  34  Stat,  at  L.  768,  Comp.  Stat.  1913, 
S  8717),  of  a  certain  quantity  of  a  food 
product  known  as  "Coca  Cola"  transported 
for  sale,  from  Atlanta,  Georgia,  to  Chat- 
tanooga, Tennessee.  It  was  alleged  that  the 
product  was  adulterated  and  misbranded. 
The  allegation  of  adulteration  was,  in  sub- 
^  stance,  that  the  product  contained  an  added 
^  poisonous  or  added  deleterious  ingredient, 

*  caffein«i*which  might  render  the  product  in- 
jurious to  health.  It  was  alleged  to  be 
misbranded  in  that  the  name  "Coca  Cola" 
was  a  representation  of  the  presence  of  the 
substances  coca  and  cola;  that  the  product 
"contained  no  coca  and  little  if  any  cola" 
and  thus  was  an  "imitation"  of  these  sub- 
stances and  was  offered  for  sale  under  their 
"distinctive  name."  We  omit  other  charges 
which  the  government  subsequently  with- 
drew. The  claimant  answered,  admitting 
that  the  product  contained  as  one  of  its  in- 
gredients "a  small  portion  of  caffeine,"  but 
denying  that  it  was  either  an  "added"  in- 
gredient, or  a  poisonous  or  a  deleterious 
ingredient  which  might  make  the  product 
injurious.  It  was  also  denied  that  there 
were  substances  known  as  coca  and  cola 
'binder  their  own  distinctive  names,"  and  it 
was  averred  that  the  product  did  contain 
^'certain  elements  or  substances  derived 
from  coca  leaves  and  oola  nuts."    The  an- 


swer also  set  forth,  in  substance,  that 
"Coca  Cola"  was  the  "distinctive  name"  of 
the  product  under  which  it  had  been  known 
and  sold  for  more  than  twenty  years  as  an 
article  of  food,  with  other  averments  nega- 
tiving adulteration  and  misbranding  under 
the  provisions  of  the  act. 

Jury  trial  was  demanded,  and  voluminous 
testimony  was  taken.  The  district  judge 
directed  a  verdict  for  the  claimant  (191 
Fed.  431),  and  judgment  entered  according- 
ly was  affirmed  on  writ  of  error  by  the  cir- 
cuit court  of  appeals  (132  C.  C.  A.  47,  215 
Fed.  535).  And  the  government  now  prose- 
cutes this  writ. 

First.  As  to  "adulteration,*'  The  claim- 
ant, in  its  summary  of  the  testimony,  states 
that  the  article  in  question  "is  a  syrup 
manufactured  by  the  claimant  .  .  .  and 
sold  and  used  as  a  base  for  soft  drinks 
both  at  soda  fountains  and  in  bottles.  The 
evidence  shows  that  the  article  contains 
sugar,  water,  caffeine,  glycerine,  lime  juice, 
and  other  flavoring  matters.  As  used  by 
the  consumer,  about  1  ounce  of  this  syrup  5 
is  taken  in  a  glass  mixed  with*  about  7* 
ounces  of  carbonated  water,  so  that  the 
consumer  gets  in  an  8-ounce  glass  or  bottle 
of  the  beverage,  about  1.21  grains  of  caf- 
feine." It  is  said  that  in  the  year  1886 
a  pharmacist  in  Atlanta  "compounded  a 
syrup  by  a  secret  formula,  which  he  called 
'Coca-Cola  Syrup  and  Extract;'"  that  the 
claimant  acquired  "the  formula,  name, 
label,  and  good  will  for  the  product"  in 
1892,  and  then  registered  "a  trademark 
for  the  syrup  consisting  of  the  name  Coca 
Cola,"  and  has  since  manufactured  and  sold 
the  syrup  under  that  name.  The  proportion 
of  caffeine  was  slightly  diminished  in  the 
preparation  of  the  article  for  bottling  pur- 
poses. The  claimant  again  registered  the 
name  "Coco  Cola"  as  a  trademark  in  1905, 
averring  that  the  mark  had  been  "in  actual 
use  as  a  trademark  of  the  applicant  for 
more  than  ten  years  next  preceding  the  pas- 
sage of  the  act  of  February  20,  1905,"  and 
that  it  was  believed  such  use  had  been  ex- 
clusive. It  is  further  stated  that,  in  manu- 
facturing in  accordance  with  the  formula, 
"certain  extracts  from  the  leaves  of  the  coca 
shrub  and  the  nut  kernels  of  the  cola  tree 
were  used  for  the  purpose  of  obtaining  a 
flavor,"  and  that  "the  ingredient  contain- 
ing these  extracts,"  with  cocaine  eliminated* 
is  designated  as  "Merchandise  No.  5."  It 
appears  that  in  the  manufacturing  process 
water  and  sugar  are  boiled  to  make  a  syrup; 
there  are  four  meltings;  in  the  second  or 
third  the  caffeine  is  put  in;  after  the  melt- 
ings the  syrup  is  conveyed  to  a  cooling  tank 
and  then  to  a  mixing  tank,  where  the  other 
ingredients  are  introduced  and  the  final 
combination  is  effected;  and  from  the  mix- 
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ing  tank  the  finished  product  is  drawn  off 
into  barrels  for  shipment. 

The  questions  with  respect  to  the  charge 
of  ''adulteration"  are  (1)  whether  the  caf- 
feine in  the  article  was  an  added  ingredient 
within  the  meaning  of  the  act  (§  7,  subdiv. 
5th),  and,  if  so,  (2)  whether  it  was  a  poi- 
eo  aonous  or  deleterious  ingredient  whicli  mieht 
^  render  the  article  injurious  to  health.  The 
*  decisive  ruling  in  the  courts  below^resulted 
from  a  negative  answer  to  the  first  ques- 
tion. Both  the  district  judge  and  the  cir- 
cuit court  of  appeals  assumed  for  the  pur- 
pose of  the  decision  that  as  to  the  second 
question  there  was  a  conflict  of  evidence 
which  would  require  its  submission  to  the 
jury.  (191  Fed.  433,  132  C.  C.  A.  47,  215 
Fed.  540.)  But  it  was  concluded,  as  the 
claimant  contended,  that  the  caffeine— even 
if  it  could  be  found  by  the  jury  to  have  the 
alleged  effect — could  not  be  deemed  to  be 
an  "added  ingredient"  for  the  reason  that 
the  article  was  a  compound,  known  and 
•old  under  its  own  distinctive  name,  of 
which  the  caffeine  was  a  usual  and  normal 
constituent.  The  government  challenges 
this  ruling  and  the  construction  of  the  stat- 
ute upon  which  it  depends;  and  the  extreme 
importance  of  the  question  thus  presented 
with  respect  to  the  application  of  the  act 
to  articles  of  food  sold  under  tradenames  is 
at  once  apparent.  The  government  insists 
that  the  fact  that  a  formula  has  been  made 
up  and  followed  and  a  distinctive  name 
adopted  does  not  suffice  to  take  an  article 
from  the  reach  of  the  statute;  that  the 
standard  by  which  the  combination  in  such 


a  case  is  to  be  judged  is  not  necessarily  the 
combination  itself;  that  a  poisonous  or  dele- 
terious ingredient  with  the  stated  injurious 
effect  may  still  be  an  added  ingredient  in 
the  statutory  sense,  although  it  is  covered 
by  the  formula  and  made  a  constituent  of 
the  article  sold. 

The  term  "food,"  as  used  in  the  statute, 
includes  "all  articles  used  for  food,  drink, 
confectionery,  or  condiment  .  .  .  whether 
simple,  mixed,  or  compound"  (§6).  An 
article  of  "food"  is  to  be  deemed  to  be  "adul- 
terated" if  it  contain  "any  added  poison- 
ous or  other  added  deleterious  ingredient 
which  may  render  such  article  injurious  to  J 
health."  (§  7,  subdiv.  5th  l).  With  this  Si 
section  is  to  be  read  the  proviso  in  §  8,  to* 
the  effect  that  "an  article  of  food  which 
does  not  contain  any  added  poisonous  or 
deleterious  ingredients  shall  not  be  deemed 
to  be  adulterated  or  misbranded"  in  the 
case  of  "mixtures  or  compounds  which  may 
be  now  or  from  time  to  time  hereafter 
known  as  articles  of  food,  under  their  own 
distinctive  names,"  if  the  distinctive  name 
of  another  article  is  not  used  or  imitated, 
and  the  name  on  the  label  or  brand  is  ac- 
companied with  a  statement  of  the  place  of 
production.  And  §  8  concludes  with  a 
further  proviso  that  nothing  in  the  act  shall 
be  construed  "as  requiring  or  compelling 
proprietors  or  manufacturers  of  proprietary  S 
foods  which«contain  no  unwholesome  added* 
ingredient  to  disclose  their  trade  formulas, 
except  in  so  far  as  the  provisions  of  this 
act  may  require  to  secure  freedom  from 
adulteration  or  misbranding."  t 


1  Section  7,  with  respect  to  "confection- 
ary" and  *food"  is  as  follows: 

"Sec.  7.  That  for  the  purposes  of  this  act 
an  article  shall  be  deemed  to  be  adulter- 
ated: 

"In  the  case  of  confectionery: 

^f  it  contains  terra  alba,  barytes,  talc, 
chrome  yellow,  or  other  mineral  substance 
or  poisonous  color  or  flavor,  or  other  in- 
ffredient  deleterious  or  detrimental  to 
health,  or  any  vinous,  malt,  or  spirituous 
liquor  or  compound  or  narcotic  drug. 

"In  the  case  of  food: 

"First  If  any  substance  has  been  mixed 
and  packed  with  it  so  as  to  reduce  or  lower 
or  injuriously  affect  its  quality  or  strength. 

"Second.  If  any  substance  has  been  sub- 
stituted wholly  or  in  part  for  the  article. 

"Third.  If  any  valuable  constituent  of  the 
article  has  been  wholly  or  in  part  ab- 
stracted. 

"Fourth.  If  it  be  mixed,  colored,  pow- 
dered, coated,  or  stained  in  a  manner  where- 
by damage  or  inferiority  is  concealed. 

"Fifth.  If  it  contain  any  added  poisonous 
or  other  added  deleterious  ingredient  which 
may  render  such  article  injurious  to  health : 
Provided,  That  when  in  the  preparation  of 
food  products  for  shipment  they  are  pro- 


served  by  any  external  application  applied 
in  such  manner  that  the  preservative  is 
necessarily  removed  mechanically,'  or  hj 
maceration  in  water,  or  otherwise,  and  di- 
rections for  the  removal  of  said  preservative 
shall  be  printed  on  the  covering  or  the  pack- 
age, the  provisions  of  this  act  shall  be  con- 
strued as  applying  only  when  said  products 
are  ready  for  consumption. 

"Sixth.  If  it  consists  in  whole  or  in  part 
of  a  filthy,  decomposed,  or  putrid  animal  or 
vegetable  substance,  or  any  portion  of  an 
animal  unfit  for  food,  whether  manufao- 
tured  or  not,  or  if  it  is  the  product  of  a 
diseased  animal,  or  one  that  has  died  other- 
wise than  by  slaughter." 

8  Section  8  provides: 

"Sec.  8.  That  the  term  'misbranded,'  as 
used  herein,  shall  apply  to  all  drugs,  or 
articles  of  food,  or  articles  which  enter  into 
the  composition  of  food,  the  package  or 
label  of  which  shall  bear  any  statement, 
design,  or  device  regarding  such  article,  or 
the  ingredients  or  substances  contained 
therein  which  shall  be  false  or  misleading 
in  any  particular,    .    .    . 

"That  for  the  purposes  of  this  act  an 
article  shall  also  be  deemed  to  bo  mil- 
branded: 
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?  *  In  support  of  the  ruling  below,  emphasiB  ^transportation    in    interstate   commerce   «f  • 


is  placed  upon  the  general  purpose  of  the 
act,  which,  it  is  said,  was  to  prevent  decep- 
tion, rather  than  to  protect  the  public  health 
by  prohibiting  traffic  in  articles  which  might 
be  determined  to  be  deleterious.  But  a  de- 
scription of  the  purpose  of  the  statute  would 
be  inadequate  whidi  failed  to  take  account 
of  the  design  to  protect  the  public  from 
lurking  dangers  caused  by  the  introduction 
•of  harmful  ingredients,  or  which  assumed 
that  this  end  was  sought  to  be  achieved 
by  simply  requiring  certain  disclosures.  The 
statute  is  entitled,  "An  Act  for  Preventing 
the  Manufacture,  Sale,  or  Transportation  of 
Adulterated  or  Misbranded  or  Poisonous  or 
Deleterious  Foods,  Drugs,  Medicines,  and 
Liquors,"  etc.  In  the  case  of  confectionery, 
we  find  that  it  is  to  be  deemed  to  be  adul- 
terated if  it  contains  certain  specified  sub- 
stances "or  other  ingredient  deleterious  or 
•detrimental  to  health."  So,  under  §  7, 
subdivision  6th,  there  may  be  adulteration 
of  food  in  case  the  article  consists  in  whole 
or  in  part  of  "any  portion  of  an  animal 
unfit  for  food,  whether  manufactured  or 
not,  or  if  it  is  the  product  of  a  diseased 
4mimal,  or  one  that  has  died  otherwise  than 
by  slaughter."  In  United  States  v.  Lexing- 
ton Mill  &  Elevator  Co.  232  U.  S.  399,  409, 
^8  L.  ed.  658,  661,  L.R.A.1915B,  774,  34 
Sup.  Gt.  Rep.  337,  it  was  said  that  "the 
statute  upon  its  face  shows  that  the  pri- 
mary purpose  of  Congress  was  to  prevent  in- 
Jury  to  the  public  health  by  the  sale  and 


misbranded  and  adulterated  foods.  The 
l^islation,  as  against  misbranding,  intend- 
ed to  make  it  possible  that  the  consumer 
should  know  that  an  article  purchased  was 
what  it  purported  to  be;  that  it  might  be 
bought  for  what  it  really  was,  and  not  up- 
on misrepresentations  as  to  character  and 
quality.  As  against  adulteration,  the  stat- 
ute was  intended  to  protect  the  public  health 
from  possible  injury  by  adding  to  articles 
of  food  consumption  poisonous  and  deleteri- 
ous substances  which  might  render  such 
articles  injurious  to  the  health  of  consum- 
ers." See  also  United  States  v.  Antikamnia 
Co.  231  U.  S.  654,  665,  58  L.  ed.  419,  424, 
34  Sup.  Ct.  Rep.  222,  Ann.  Cas.  1915A,  49; 
H.  R.  Report,  No.  2118,  59th  Cong.,  let 
Sess.,  6-9.  It  is  true  that  in  executing 
these  purposes  Congress  has  limited  its  pro- 
hibitions (Savage  v.  Jones,  225  U.  S.  501, 
529,  632,  56  L.  ed.  1182,  1193,  1194,  32  Sup. 
Ct.  Rep.  715),  and  has  specifically  defined 
what  shall  constitute  adulteration  or  mis- 
branding; but,  in  determining  the  scope  of 
specific  provisions,  the  purpose  to  protect 
the  public  health,  as  an  important  aim  of 
the  statute,  must  not  be  ignored. 

Reading  the  provisions  here  in  question 
in  the  light  of  the  context,  we  observe: 

(a)  That  the  term  "adulteration"  is  used 
in  a  special  sense.  For  example,  the  prod- 
uct of  a  diseased  animal  may  not  be  adul- 
terated in  the  ordinary  or  strict  meaning 
of  the  word,  but  by  reason  of  its  being  that 


"In  the  case  of  food: 

Tirst.  If  it  be  an  imitation  of  or  offered 
for  sale  under  the  distinctive  name  of  an- 
other article. 

"Second.  If  it  be  labeled  or  branded  so 
MB  to  deceive  or  mislead  the  purchaser,  or 
purport  to  be  a  foreign  product  when  not 
BO,  or  if  the  contents  of  the  package  as 
originally  put  up  shall  have  been  removed 
in  whole  or  in  part  and  other  contents  shall 
have  been  placed  in  such  package,  or  if  it 
fail  to  bear  a  statement  on  the  label  of  the 
quantity  or  proportion  of  any  morphine, 
opium,  cocaine,  heroin,  alpha  or  beta 
«ucaine,  chloroform,  cannabis  indica,  chloral 
hydrate,  or  acetanilide,  or  any  derivative  or 
preparation  of  any  of  such  substances  con- 
tained therein. 

"Third.  If  in  package  form,  and  the  con- 
tents are  stated  in  terms  of  weight  or  meas- 
ure, they  are  not  plainly  and  correctly 
stated  on  the  outside  of  the  package. 

"Fourth.  If  the  package  containing  it 
or  its  label  shall  bear  any  statement,  de- 
sign, or  device  regarding  the  ingredients  or 
the  substances  contained  therein,  which 
statement,  design,  or  device  shall  be  false 
or  misleading  in  any  particular:  Provided, 
That  an  article  of  food  which  does  not  con- 
tain any  added  poisonous  or  deleterious  in- 
ipredients  shall  not  be  deemed  to  be  adul- 


terated or  misbranded  in  the  following 
cases: 

"First.  In  the  case  of  mixtures  or  com- 
pounds which  may  be  now  or  from  time  to 
time  hereafter  known  as  articles  of  food, 
under  their  own  distinctive  names,  and  not 
an  imitation  of  or  offered  for  sale  under  the 
distinctive  name  of  another  article,  if  the 
name  be  accompanied  on  the  same  label  or 
brand  with  a  statement  of  the  place  where 
said  article  has  been  manufactured  or  pro- 
duced. 

"Second.  In  the  case  of  articles  labeled, 
branded,  or  tagged  so  as  to  plainly  indicate 
that  they  are  compounds,  imitations,  or 
blends,  and  the  word  'compound/  'imita- 
tion,' or  'blend,'  as  the  case  may  be,  is 
plainly  stated  on  the  package  in  which  it 
is  offered  for  sale:  Provided,  That  the  term 
blend  as  used  herein  shall  be  construed  to 
mean  a  mixture  of  like  substances,  not  ex- 
cluding harmless  coloring  or  fiavoring  in- 
gredients used  for  the  purpose  of  coloring 
and  flavoring  only:  And  provided  further. 
That  nothing  in  this  act  shall  be  construed 
as  requiring  or  compelling  proprietors  or 
manufacturers  of  proprietary  foods  which 
contain  no  unwholesome  added  ingredient 
to  disclose  their  trade  formulas,  except  in 
so  far  as  the  provisions  of  this  act  may  re- 
quire to  secure  freedom  from  adulteratioa 
or  misbranding." 
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product  t&e  article  ii  adulterated  within 
the  meaning  of  the  act.  The  itatute  with 
respect  to  "adulteration**  and  "misbrand- 
ing^ has  its  own  glossary.  We  cannot, 
therefore,  assume  that  simply  because  a  pre- 
pared "food"  has  its  formula  and  distine- 
tiTe  name,  it  is  not,  as  such,  "adulterated." 
In  the  case  of  confectionery,  it  is  plain  that 
the  article  may  be  "adulterated"  although  it 
Is  made  in  strict  accordance  with  some 
formula  and  bears  a  fanciful  tradename,  if 
in  fact  it  contains  an  "ingredient  deleteri- 
ous or  detrimental  to  health,  or  any  vinous, 
^  malt,  or  spirituous  liquor  or  compound  or 
H  narcotic  drug."  And  the  context  clearly  in- 
«  dieates  that,*  with  respect  to  articles  of 
food,  the  ordinary  meaning  of  "adulteration" 
cannot  be  regarded  as  controlling. 

(b)  The  provision  in  §  7,  subdivision  6th, 
assumes  that  the  substance  which  renders 
the  article  injurious,  and  the  introduction 
of  which  causes  "adulteration,"  is  an  in- 
gredient of  the  article.  It  must  be  an  "add- 
ed" ingredient;  but  it  is  still  an  ingredient. 
Component  parts,  or  constituents,  of  the 
article  which  is  the  subject  of  the  described 
traffic,  are  thus  not  excluded,  but  are  in- 
dnded  in  the  definition.  The  article  re- 
ferred to  in  subdivision  6th  is  the  article 
•ought  to  be  made  an  article  of  commerce, 
— ^tne  article  which  "contains"  the  ingre- 
dient. 

(c)  "Adulteration"  is  not  to  be  confused 
with  "misbranding."  The  fact  that  the  pro- 
visions as  to  the  latter  require  a  statement 
ef  certain  substances  if  contained  in  an  arti- 
ele  of  food,  in  order  to  avoid  "misbranding," 
does  not  limit  the  explicit  provisions  of  f  7 
as  to  adulteration.  Both  provisions  are 
operative.  Had  it  been  the  intention  of  Con- 
gress to  confine  its  definition  of  adulteration 
to  the  introduction  of  the  particular  sub- 
stances specified  in  the  section  as  to  mis- 
branding, it  cannot  be  doubted  that  this 
would  have  been  stated,  but  Congress  gave 
a  broader  description  of  ingredients  in  de- 
fining "adulteration."  It  is  "any"  added 
poisonous  or  "other  added  deleterious  in- 
gredient," provided  it  "may  render  such 
article  injurious  to  health." 

(d)  Proprietary  foods,  sold  under  dis- 
tinctive names,  are  within  the  purview  of 
the  provision.  Not  only  is  "food"  defined  as 
including  articles  used  for  food  or  drink, 
"whether  simple,  mixed,  or  compound,"  but 
the  intention  to  include  "proprietary  foods" 
■old  under  distinctive  names  is  manifest 
from  the  provisos  in  §  8  which  the  claim- 
ant invokes.  "I^lixtures  or  compounds" 
which  satisfy  the  first  paragraph  of  the 
proviso  are  not  only  "articles  of  food,"  but 

oare  to  enjoy  the  stated  immunity  only  in 
{J  case  they  do  "not  contain  any  added  poison- 
*  oiu  or   deleterious  *  ingredients."     By   the 
36  S.  C— «7. 


concluding  clause  of  f  8,  it  is  provided  that 
nothing  in  the  act  shall  be  construed  to 
require  manufacturers  of  "proprietary 
foods"  to  disclose  "their  trade  formulas" 
except  in  so  far  as  the  provisions  of  the 
aet  "may  require  to  secure  freedom  from 
adulteration  or  misbranding;"  and  the  im- 
mimity  is  conditioned  upon  the  fact  that 
such  foods  "contain  no  unwholesome  added 
ingredient."  Thus  the  statute  contemplates 
that  mixtures  or  compounds  manufactured 
by  those  having  trade  formulas,  and  bear- 
ing distinctive  names,  may  nevertheless  con- 
tain "added  ingredients"  which  are  poison- 
ous or  deleterious  and  may  make  the  article 
injurious,  and,  if  so,  the  article  is  not  taken 
out  of  the  condemnation  of  §  7,  subdiv.  5th. 

(e)  Again,  articles  of  food,  including 
"proprietary  foods"  which  fall  within  thU 
condemnation,  are  not  saved  because  thej 
were  already  on  the  market  when  the  stat- 
ute was  passed.  The  act  makes  no  such 
distinction;  and  It  Is  to  be  observed  that 
the  proviso  of  f  8  explicitly  refers  to  "mix- 
tures or  compounds  which  may  be  now  or 
from  time  to  time  hereafter  known  as  arti- 
cles of  food."  Nor  does  the  length  of  the 
period  covered  by  the  traffic,  or  its  extent, 
affect  the  question  if  the  article  is  in  fact 
adulterated  within  the  meaning  of  the  act. 

Having  these  considerations  in  mind  we 
deem  it  to  be  clear  that,  whatever  difficulties 
there  may  be  in  construing  the  provision; 
the  claimant's  argument  proves  far  too 
much.  We  are  not  now  dealing  with  the 
question  whether  the  caffeine  did,  or  mlg^t, 
render  the  article  in  question  injurious; 
that  is  a  separate  inquiry.  The  fundamen- 
tal contention  of  the  claimant,  as  we  have 
seen,  is  that  a  constituent  of  a  food  prod- 
uct having  a  distinctive  name  cannot  be 
an  "added"  ingredient.  In  such  case,  the 
standard  is  said  to  be  the  food  product  it- 
self which  the  name  designates.  It  must 
be,  it  is  urged,  this  "finished  product"  that 
Is  "adulterated."  In  that  view,  there  would  | 
seem  to  be  no  escape  from  the  conclusion* 
that,  however  poisonous  or  deleterious  the 
introduced  Ingredient  might  be,  and  how- 
ever injurious  its  effect.  If  it  be  made  a 
constituent  of  a  product  having  its  own 
distinctive  name  it  is  not  within  the  provi- 
sion. If  this  were  so,  the  statute  would  be 
reduced  to  an  absurdity.  Manufacturers 
would  be  free,  for  example,  to  put  arsenic 
or  strychnine  or  other  poisonous  or  deleteri- 
ous ingredients  with  an  unquestioned  in- 
jurious effect  into  compound  articles  of 
food,  provided  the  compound  were  made  ac- 
cording to  formula  and  sold  under  some 
fanciful  name  which  would  be  distinctive. 
When  challenged  upon  the  ground  that  tho 
poison  was  an  "added"  ingredient,  the  an- 
swer would  be  that  without  It  the  so-called 
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food  product  would  not  be  the  product  de- 
scribed by  the  name.  Further,  if  an  article 
purporting  to  be  an  ordinary  food  product, 
•old  under  ita  ordinary  name,  were  con- 
demned because  of  some  added  deleterious 
ingredient,  it  would  be  difficult  to  see  why 
the  same  result  could  not  be  attained  with 
impunity  by  composing  a  formula  and  giving 
a  distinctive  name  to  the  article  with  the 
criticized  substance  as  a  component  part. 
We  think  that  an  analysis  of  the  statute 
shows  such  a  construction  of  the  provision 
to  be  inadmissible.  Certain  incongruities 
may  follow  from  any  definition  of  the  word 
"added,"  but  we  cannot  conclude  that  it 
was  the  intention  of  Congress  to  afiford  im- 
munity by  the  simple  choice  of  a  formula 
and  a  name.  It  does  not  seem  to  us  to  be 
a  reasonable  construction  that  in  the  case 
of  ''proprietary  foods"  manufactured  under 
secret  formulas  Congress  was  simply  con- 
eemed  with  additions  to  what  such  formulas 
might  embrace.  Undoubtedly,  it  was  not 
desired  needlessly  to  embarrass  manufac- 
turers of  "proprietary  foods"  sold  under  dis- 
tinctive names,  but  it  was  not  the  purpose 
of  the  act  to  protect  articles  of  this  sort 
regardless  of  their  character.  Only  such 
^  food  products  as  contain  "no  unwholesome 
00  added  ingredient"  are  within  the  saving 
•  elause,  and*  in  using  the  words  quoted  we 
are  satisfied  that  Congress  did  not  make  the 
proprietary  article  its  own  standard. 

Equally  extreme  and  inadmissible  is  the 
■nggestion  that  where  a  "proprietary  food" 
would  not  be  the  same  without  the  harmful 
Ingredient,  to  eliminate  the  latter  would 
constitute  an  "adulteration"  under  §  7,  sub- 
division 3d,  by  the  abstraction  of  a  "valu- 
able constituent."  In  that  subdivision  Con- 
gress evidently  refers  to  articles  of  food 
which  normally  are  not  within  the  condem- 
nation of  the  act.  Congress  certainly  did 
not  intend  that  a  poisonous  or  deleterious 
ingredient  which  made  a  proprietary  food 
an  enemy  to  the  public  health  should  be 
treated  as  a  "valuable  constituent,"  or  to 
induce  the  continued  use  of  such  injurious 
ingredients  by  making  their  elimination  an 
adulteration,  subject  to  the  penalties  of  the 
statute. 

It  is  apparent,  however,  that  Congress,  in 
using  the  word  "added,"  had  some  distinc- 
tion in  view.  In  the  Senate  bill  (for  which 
the  measure  as  adopted  was  a  substitute) 
there  was  a  separate  clause  relating  to 
"liquors,"  providing  that  the  article  should 
be  deemed  to  be  adulterated  if  it  contained 
"any  added  ingredient  of  a  poisonous  or 
deleterious  character;"  while  in  the  case  of 
food  (which  was  defined  as  excluding  li- 
quors) the  article  was  to  be  deemed  to  be 
"adulterated"  if  it  contained  "any  added 
poisonoiis  or  other  ingredient  which  may 


render  such  article  injurious  to  human 
health."  Cong.  Rec.,  59th  Cong.,  1st  Sess. 
vol.  40,  p.  897.  In  explaining  the  provision 
as  to  "liquors,"  Senator  Heyburn,  the  chair- 
man of  the  Senate  committee  having  tJie 
bill  in  charge,  stated  to  the  Senate  (Id.,  p. 
2647) :  "The  word  'added,'  after  very  ma- 
ture consideration  by  your  committee,  was 
adopted  because  of  the  fact  that  there  is 
to  be  found  in  nature's  products  as  she  pro- 
duces them,  poisonous  substances  to  be 
determined  by  analysis.  Nature  has  so  com- 
bined them  that  they  are  not  a  danger  or^, 
an  evil, — ^that  is,  so  long  as  they  are  leftJJ 
in*  the  chemical  connection  in  which  naturs* 
has  organized  them;  but  when  they  are 
extracted  by  the  artificial  processes  of  chem- 
istry they  become  a  poison.  You  can  ex- 
tract poison  from  grain  or  its  products  and 
when  it  is  extracted  it  is  a  deadly  poison; 
but  if  you  leave  that  poison  as  nature  em- 
bodied it  in  the  original  substances,  it  is 
not  a  dangerous  poison  or  an  active  agency 
of  poison  at  all.  So,  in  order  to  avoid  the 
threat  that  those  who  produce  a  perfectly 
legitimate  article  from  a  natural  product 
might  be  held  liable  because  the  product 
contained  nature's  poison,  it  was  thought 
sufficient  to  provide  against  the  adding  of 
any  new  substance  that  was  in  itself  a 
poison,  and  thus  emphasizing  the  evils'  of 
existing  conditions  in  nature's  product. 
That  is  the  reason  the  word  'added'  is  in 
the  bill.  Fusel  oil  is  a  poison.  If  you  ex- 
tract it,  it  becomes  a  single  active  agency 
of  destruction,  but  allow  it  to  remain  in 
the  combination  where  nature  has  placed 
it,  and,  while  it  is  nominally  a  poison,  it 
is  a  harmless  one,  or  comparatively  so." 
For  the  Senate  bill,  the  House  of  Repre- 
sentatives substituted  a  measure  which  had 
the  particular  provisions  now  under  con* 
sideration  in  substantially  the  same  form 
in  which  they  were  finally  enacted  into  law. 
(§  7,  subdiv.  5th;  §  8,  subdiv.  4th,  provisos.) 
And  the  committee  of  the  House  of  Repre- 
sentatives, in  reporting  this  substituted 
measure,  said  (H.  R.  Report,  No.  2118,  69tli 
Cong.,  1st  Sess.,  pp.  6,  7,  11):  "The  pur- 
pose of  the  pending  measure  is  not  to  com- 
pel people  to  consume  particular  kinds  of 
foods.  It  is  not  to  compel  manufacturers 
to  produce  particular  kinds  or  grades  of 
foods.  One  of  the  principal  objects  of  the 
bill  is  to  prohibit  in  the  manufacture  of 
foods  intended  for  interstate  commerce  the 
addition  of  foreign  substances  poisonous  or 
deleterious  to  health.  The  bill  does  not 
relate  to  any  natural  constituents  of  food 
products  which  are  placed  in  the  foods  by 
nature  itself.  It  is  well  known  that  in  eo 
many  kinds  of  foods  in  their  natural  state-Jt 
some  quantity  of  poisonous  ^or  deleterious  * 
ingredients  exist.    How  far  these  anbstanoes 
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may  be  deleterious  to  health  when  the  food 
articles  containing  them  are  consumed  may 
be  a  subject  of  dispute  between  the  scien- 
tists, but  the  bill  reported  does  not  in  any 
way  consider  that  question.  If,  however, 
poisonous  or  deleterious  substances  are  add- 
ed by  man  to  the  food  product,  then  the  bill 
declares  the  article  to  be  adulterated,  and 
forbids  interstate  traffic" 

This  statement  throws  light  upon  the  in- 
tention of  Congress.  Illustrations  are  given 
to  show  possible  incongruous  results  of  the 
test,  but  they  do  not  outweigh  this  deliberate 
declaration  of  purpose;  nor  do  we  find  in 
the  subsequent  legislative  history  of  the 
substituted  measure  containing  the  provi- 
sion any  opposing  statement  as  to  the  sig- 
nificance of  the  phrase.  It  must  also  be 
noted  that  some  of  the  illustrations  which 
are  given  lose  their  force  when  it  is  re- 
membered that  the  statutory  ban  (§  7,  sub- 
div.  5th)  by  its  explicit  terms  only  applies 
where  the  added  ingredient  may  render  the 
article  injurious  to  health.  See  United 
States  V.  Lexington  Mill  &  Elevator  Co.  232 
U.  S.  399,  409,  68  L.  ed.  658,  661,  L.R.A. 
1915B,  774,  34  Sup.  Ct.  Rep.  337.  It  is 
urged  that  whatever  may  be  said  of  natural 
food  products,  or  simple  food  products,  to 
which  some  addition  is  made,  a  "proprie- 
tary food"  must  necessarily  be  ''something 
else  than  the  simple  or  natural  article;" 
that  it  is  an  "artificial  preparation."  It  is 
insisted  that  every  ingredient  in  such  a 
compound  cannot  be  deemed  to  be  an  "add- 
ed" ingredient.  But  this  argument,  and 
the  others  that  are  advanced,  do  not  com- 
pel the  adoption  of  the  asserted  alternative 
as  to  the  saving  efficacy  of  the  formula. 
Nor  can  we  accept  the  view  that  the  word 
"added"  should  be  taken  as  referring  to 
the  quantity  of  the  ingredient  used.  It  is 
added  ingredient  which  the  statute  describes, 
not  added  quantity  of  the  ingredient,  al- 
though of  course  quantity  may  be  highly 
important  in  determining  whether  the  in- 
gredient may  render  the  article  harmful, 
and  experience  in  the  use  of  ordinary  arti- 
cles of* food  may  be  of  greatest  vsiue  in 
dealing  with  such  questions  of  fact. 

Congress,  we  think,  referred  to  ingredients 
artificially  introduced;  these  it  described 
as  "added."  The  addition  might  be  made 
to  a  natural  food  product  or  to  a  compound. 
If  the  ingredient  thus  introduced  was  of 
the  character  and  had  the  effect  described. 
It  was  to  make  no  difference  whether  the 
resulting  mixture  or  combination  was  or 
was  not  called  by  a  new  name  or  did  or 
did  not  constitute  a  proprietary  food.  It 
Is  said  that  the  preparation  might  be  "en- 
tirely new."  But  Congress  might  well  sup- 
pose that  novelty  would  probably  be  sought 
Ij  tha  QM  of  fueh  ingredients,  and  that 


this  would  constitute  a  means  of  deception 
and  a  menace  to  health  from  which  the 
public  should  be  protected.  It  may  also 
have  been  supposed  that,  ordinarily,  famil- 
iar food  bases  would  be  used  for  this  pur- 
pose. But,  however  the  compound  purport- 
ing to  be  an  article  of  food  might  be  made 
up,  we  think  that  it  was  the  intention  of 
Congress  that  the  artificial  introduction  of 
ingredients  of  a  poisonous  or  deleterious 
character  which  might  render  the  article 
injurious  to  health  should  cause  the  prohibi- 
tion of  the  statute  to  attach. 

In  the  present  case,  the  article  belongs  to 
a  familiar  group;  it  is  a  syrup.  It  was 
originally  called  "Coco-Cola  Syrup  and  Ex- 
tract." It  is  produced  by  melting  sugar, — 
the  analysis  showing  that  62.64  per  cent 
of  the  product  is  sugar  and  42.63  per  cent 
is  water.  Into  the  syrup  thus  formed  by 
boiling  the  sugar,  there  are  introduced  col- 
oring, flavoring,  and  other  ingredients,  in 
order  to  give  the  syrup  a  distinctive  char- 
acter. The  caffeine,  as  has  been  said,  is  in- 
troduced in  the  second  or  third  "melting." 
We  see  no  escape  from  the  conclusion  that  it 
is  an  "added"  ingredient  within  the  mean- 
ing of  the  statute. 

Upon  the  remaining  question  whether  the 
caffeine  was  a  poisonous  or  deleterious  in- 
gredient  which    might   render    the    articles 
injurious  to  health,  there  was  a  decided  con-^ 
flict*of   competent  evidence.     The   govern-* 
ment's  experts  gave  testimony  to  the  effect 
that  it  was,  and  the  claimant  introduced 
evidence  to  show  the  contrary.    It  is  suffi- 
cient to  say  that  the  question  was  plainly 
one  of  fact  which  was  for  the  consideration 
of  the  jury.     See  443  Cans  of  Frozen  Egg 
Product  V.  United  States,  226  U.  S.  172, 
183,  67  L.  ed.  174,  179,  33  Sup.  Ct.  Rep. 
60. 

Second.  As  to  ** misbranding."  In  the 
second  count  it  was  charged  that  the  ex- 
pression "Coca  Cola"  represented  the  pres- 
ence in  the  product  of  the  substances  coca 
and  cola,  and  that  it  contained  "no  coca 
and  little  if  any  cola."  So  far  as  "cola" 
was  concerned,  the  charge  was  vague  and 
indefinite,  and  this  seems  to  have  been  con- 
ceded by  the  government  at  the  beginning  of 
the  trial.  With  respect  to  "coca,"  there 
was  evidence  on  the  part  of  the  government 
tending  to  show  that  there  was  nothing  in 
the  product  obtained  from  the  leaves  of  the 
coca  plant,  while  on  behalf  of  the  claim- 
ant it  was  testified  that  the  material  called 
"Merchandise  No.  5"  (one  of  the  ingredi- 
ents) was  obtained  from  both  coca  leaves 
and  cola  nuts.  It  was  assumed  on  the  mo- 
tion for  a  peremptory  instruction  that  there 
might  be  a  disputed  question  of  fact  as  to 
whether  the  use  of  the  word  "coca"  is  to 
be  regarded  "intrinsically  and  originally* 
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AB  stating  or  suggesting  the  presence  of 
"some  material  element  or  quality"  derived 
from  coca  leaves,  and  it  was  also  assumed 
that  the  evidence  might  bo  deemed  to  be 
oonfiicting  with  respect  to  the  question 
whether  the  product  actually  contained  any- 
thing so  derived.  101  Fed.  438,  439.  But 
these  issues  of  fact  were  considered  not  to 
be  material.  On  this  branch  of  the  case, 
the  claimant  succeeded  upon  the  ground 
that  its  article  was  within  the  protection 
of  the  proviso  in  §  8  as  one  known  "under 
its  own  distinctive  name."  132  C.  0.  A. 
47,  215  Fed.  544. 

Section  8  (ante,  p.  575),  in  its  4th  speci- 
fication as  to  "food,"  provides  that  the  arti- 
9  cle  shall  be  deemed  to  be  "misbranded"  "if 
JJ  the  package  containing  it  or  its  label  shall 
•  bear  any  statement,  design,  or  device  regard- 
ing the  ingredients  or  the  substances  con- 
tained therein,  which  .  .  .  shall  be  false 
or  misleading  in  any  particular."  Then 
follows  the  proviso  in  question  that  an 
article  not  containing  any  added  poisonous 
or  deleterious  ingredients  "shall  not  be 
deemed  to  be  .  .  .  misbranded"  in  the 
case  of  "mixtures  or  compounds  which  may 
be  now  or  from  time  to  time  hereafter 
known  as  articles  of  food,  under  their  own 
distinctive  names,  and  not  an  imitation  of 
or  offered  for  sale  under  the  distinctive 
name  of  another  article,"  if  the  name  is 
accompanied  with  a  statement  of  the  place 
where  the  article  has  been  produced.l 
A  distinctive  name  is  a  name  that  dis- 
oo  tlnguishes.  It  may  be  a  name  in  common 
?  use  as  a  generic  name,  e.  g.,*coffee,  flour, 
etc.  Where  there  is  a  trade  description  of 
this  sort  by  which  a  product  of  a  given  kind 
is  distinctively  known  to  the  public,  it  mat- 
ters not  that  the  name  had  originally  a 
different  significance.  Thus,  soda  water  is 
a  familiar  trade  description  of  an  article 
which  now,  as  is  well  known,  rarely  con- 
tains soda  in  any  form.  Such  a  name  is  not 
to  be  deemed  either  "misleading"  or  "false," 
as  it  is  in  fact  distinctive.    But  unless  the 


name  is  truly  distinctive,  the  immunity  can- 
not be  enjoyed;  it  does  not  extend  to  a 
case  where  an  article  is  offered  for  sale 
"under  the  distinctive  name  of  another 
article."  Thus,  that  which  Ib  not  coffee,  or 
is  an  imitation  of  coffee,  cannot  be  sold  as 
coffee;  and  it  would  not  be  protected  by 
being  called  "X's  Coffee."  Similarly,  that 
which  is  not  lemon  extract  could  not  obtain 
immunity  by  being  sold  under  the  name  of 
"Y's  Lemon  Extract."  The  name  so  used 
is  not  "distinctive,"  as  it  does  not  appro- 
priately distinguish  the  product;  it  is  an 
effort  to  trade  under  the  name  of  an  article 
of  a  different  sort.  So,  with  respect  ta 
"mixtures  or  compounds,"  we  think  that 
the  term  "another  article"  in  the  proviso 
embraces  different  compounds  from  the  com- 
pound in  question.  The  aim  of  the  statute 
is  to  prevent  deception,  and  that  which  ap- 
propriately describes  a  different  compound 
cannot  secure  protection  as  a  "distinctive 
name." 

A  "distinctive  name"  may  also,  of  coiurse,. 
be  purely  arbitrary  or  fanciful,  and  thus, 
being  the  trade  description  of  the  particular 
thing,  may  satisfy  the  statute,  provided  the 
name  has  not  already  been  appropriated  for 
something  else  so  that  its  use  would  tend 
to  deceive. 

If,  in  the  present  case,  the  article  had 
been  named  "Coca,"  and  it  were  found  that 
the  name  was  actually  descriptive  in  the 
sense  tliat  it  fairly  implied  that  the  article 
was  derived  from  the  leaves  of  the  coca 
plant,  it  could  not  be  said  that  this  waigg 
"its  own  distinctive  name"  if  in  fact  it  con-  Jo 
tained  nothing  so  derived.  The^name,  if* 
thus  descriptive,  would  import  a  different 
product  from  the  one  to  which  it  was  act- 
ually affixed.  And,  in  the  case  supposed, 
the  name  would  not  become  the  "distinctive 
name"  of  a  product  without  any  coca  in- 
gredient unless  in  popular  acceptation  it 
came  to  be  regarded  as  identifying  a  product 
known  to  be  of  that  character.  It  would 
follow  that  the  mere  sale  of  the  product 


1  Among  the  departmental  regulations 
(adopted  in  October,  1906,  pursuant  to  §  3, 
for  the  enforcement  of  the  act)  is  regulation 
20  with  respect  to  "distinctive  names"  un- 
der §  8,  as  follows: 

"(a)  A  'distinctive  name'  is  a  trade, 
arbitrary,  or  fancy  name  which  clearly  dis- 
tinguishes a  food  product,  mixture,  or  com- 
pound from  any  other  food  product,  mix- 
ture, or  compound. 

"(b)  A  distinctive  name  shall  not  be  one 
representing  any  single  constituent  of  a 
mixture  or  compound. 

"(c)  A  distinctive  name  shall  not  mis- 
represent any  property  or  quality  of  a  mix- 
tare  or  compound. 

"(d)  A  distinctive  name  shall  give  no 
lalse  indication  of  origin,  character,  or 
place  of  manufacture,  nor  lead  the  purchaser 


to  suppose  that  it  is  any  other  food  or  drug 
product." 

Regulation  27  is  as  follows: 

"(a)  The  terms  'mixtures'  and  'com- 
pounds' are  interchangeable,  and  indicate 
the  results  of  putting  together  two  or  more 
food  products. 

"(b)  These  mixtures  or  compounds  shall 
not  be  imitations  of  other  articles,  whether 
simple,  mixt,  or  compound,  or  offered  for 
sale  under  the  name  of  other  articles.  They 
shall  bear  a  distinctive  name  and  the  name 
of  the  place  where  the  mixture  or  compound 
has  been  manufactured  or  produced. 

"(c)  If  the  name  of  the  place  be  one 
which  is  found  in  different  states,  terri- 
tories, or  countries,  the  name  of  the  state, 
territory,  or  country,  as  well  as  the 
of  the  place,  must  be  stated." 
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under  the  name  "Coca,"  and  the  fact  that 
this  was  used  as  a  trade  designation  of  the 
product,  would  not  suffice  to  show  that  it 
had  ceased  to  have  its  original  significance 
if  it  did  not  appear  that  it  had  become 
known  to  the  public  that  the  article  con- 
tained nothing  derived  from  coca.  Until 
such  knowledge  could  be  attributed  to  the 
public,  the  name  would  naturally  continue 
to  be  descriptive  in  the  original  sense.  Nor 
.would  it  be  controlling  that  at  the  time  of 
the  adoption  of  the  name  the  coca  plant  was 
known  only  to  foreigners  and  scientists;  for 
if  the  name  had  appropriate  reference  to 
that  plant  and  to  substances  derived  there- 
from, its  use  would  primarily  be  taken  in 
that  sense  by  those  who  did  know  or  who 
took  pains  to  inform  themselves  of  its  mean- 
ing. Mere  ignorance  on  the  part  of  others 
as  to  the  nature  of  the  composition  would 
not  change  the  descriptive  character  of  the 
designation.  The  same  conclusion  would  be 
reached  if  the  single  name  "Cola"  had  been 
used  as  the  name  of  the  product,  and  it 
were  foimd  that  in  fact  the  name  imported 
that  the  product  was  obtained  from  the 
cola  nut.  The  name  would  not  be  the  dis- 
tinctive name  of  a  product  not  so  derived 
until  in  usage  it  achieved  that  secondary 
significance. 

We  are  thus  brought  to  the  question 
whether,  if  the  names  coca  and  cola  were 
respectively  descriptive,  as  the  government 
contends,  a  combination  of  the  two  names 
constituted  a  "distinctive  name"  within  the 
^  protection  of  the  proviso  in  case  either  of 
g  the  described  ingredients  was  absent.  It  is 
•  said  that  "coca"  indicates  one*  article,  and 
"cola"  another,  but  that  the  two  names  to- 
gether did  not  constitute  the  distinctive 
name  of  any  other  substance  or  combination 
of  substances.  The  contention  leads  far.  To 
take  the  illustration  suggested  in  argument, 
it  would  permit  a  manufacturer,  who  could 
not  use  the  name  chocolate  to  describe  that 
which  was  not  chocolate,  or  vanilla  to  de- 
scribe that  which  was  not  vanilla,  to  desig- 
nate a  mixture  as  "Chocolate-Vanilla,"  al- 
though it  was  destitute  of  either  or  both, 
provided  the  combined  name  had  not  been 
previously  used.  We  think  that  the  conten- 
tion misses  the  point  of  the  proviso.  A 
mixture  or  compound  may  have  a  name  de- 
scriptive of  its  ingredients  or  an  arbitrary 
name.  The  latter  (if  not  already  appropria- 
ted) being  arbitrary,  designates  the  particu- 
lar product.  Names,  however,  which  are 
merely  descriptive  of  ingredients,  are  not 
primarily  distinctive  names  save  as  they 
appropriately  describe  the  compound  with 
such  ingredients.  To  call  the  compound  by 
a  name  descriptive  of  ingredients  which  are 
not  present  is  not  to  give  it  "its  own  dis- 
tinctive   name," — ^which     distinguishes     it 


from  other  compounds, — ^but  to  give  it  the 
name  of  a  different  compound.  That,  in 
our  judgment,  is  not  protected  by  the  pro- 
viso, imless  the  name  has  achiered  a  second- 
ary significance  as  descriptive  of  a  product 
known  to  be  destitute  of  the  ingredients  in- 
dicated by  its  primary  meaning. 

In  the  present  case  we  are  of  opinion  that 
it  could  not  be  said  as  matter  of  law  tha6 
the  name  was  not  primarily  descriptive  of 
a  compound  with  coca  and  cola  ingredients, 
as  charged.  Nor  is  there  basis  for  the  con- 
clusion that  the  designation  had  attained  a 
secondary  meaning  as  the  name  of  a  com- 
pound from  which  either  coca  or  cola  ingre* 
dients  were  known  to  be  absent;  the  claim- 
ant has  always  insisted,  and  now  insists, 
that  its  product  contains  both.  But  if  the 
name  was  found  to  be  descriptive,  as 
charged,  there  was  clearly  a  conflict  of  evi-^ 
dence  with  respect  to  the  presence  of  anyg 
coca  ingredient.  We* conclude  that  the* 
court  erred  in  directing  a  verdict  on  the 
second  count. 

The  judgment  is  reversed  and  the  causa 
is  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

It  is  so  ordered. 

Mr.  Justice  McKeynolds  took  no  part  In 
the  consideration  or  decision  of  this  case. 


(i41  U.  S.  246) 
PACIFIC  MAIL  STEAMSHIP  COMPANY, 
Petitioner, 

V. 

ED.  SCHMIDT. 

Seamen  ^=»33— Wages— Penalty  fob  De- 
fault IN  Payment  —  ''Sufficibnt 
Cause." 

The  penalty  imposed  by  U.  S.  Rev. 
Stat.  §  4520,  as  amended  by  the  act  of  De- 
cember 21,  ]898  (30  Stat,  at  L.  756,  chap. 
28,  Comp.  Stat.  1913,  §  8320),  §  4,  upon 
a  shipowner  for  each  day  during  which, 
"without  sufficient  cause,"  he  neglects  or 
refuses  to  pay  a  seaman's  wages  after  cer- 
tain specified  periods,  is  not  incurred  dur- 
ing the  delay  in  payment  occasioned  by  an 
attempt  to  secure  a  revision  in  a  Federal 
circuit  court  of  appeals  of  doubtful  ques- 
tions of  law  and  fact  by  an  appeal  from  a 
decree  of  a  district  court  for  such  wages 
and  penalties  for  delay. 
~rild.  Note.— For  other  casee,  see  Seamen,  Cent. 
Dig.  89  218,  219;    Dec.  Dig.  ^b=>33. 

For  other  deflaltions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sufficient  Cause.] 

[No.  323.] 

Argued  April  25  and  26,  1916.    Decided  May 
22,  11)J6. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  decree  which  af- 
firmed, with  increased  penalties,  a  decraa 


^s>For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Kej-Numbered  Digests  ft  Indexes 
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•f  the  District  Court  for  the  Northern  Dis- 
trict of  California  in  favor  of  the  libellant 
in  a  libel  filed  by  a  seaman  against  a  ship- 
owner for  wages  and  penalties  for  default 
in  payment.  Reversed  and  decree  of  Dis- 
trict Court  affirmed. 

See  same  case  below,  130  C.  C.  A.  657, 
214  Fed.  513. 

The  facts  are  stated  in  the  opinion. 

Messrs.  IVllUam  R.  Uarr,  Charles  H. 
Bates,  George  A.  Knight,  and  Charles  J. 
Heggerty  for  petitioner. 

Mr.  James  "W.  Ryan  (by  special  leave) 
^  and  Mr.  John  L.  Mc^ab  for  respondent. 

1 

•  *Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  libel  in  personam  for  $30.33, 
wages  and  victualing  money  from  Septem- 
ber 24  to  October  1,  1913,  and  for  a  sum 
equal  to  one  day's  pay  for  every  day  dur- 
ing which  payment  had  been  or  should  be 
delayed.  The  libel  was  filed  on  October 
20,  1913.  On  November  6,  1913,  the  dis- 
trict court  entered  a  decree  for  $151.59 
with  interest  from  the  date  of  its  decree, 
and  $36.25  costs.  209  Fed.  264.  The 
libellee,  the  present  petitioner,  appealed, 
but  without  success,  and  on  May  18,  1914, 
the  decree  was  affirmed  with  directions  to 
add  one  day's  pay  for  every  day  since  the 
former  decree.  On  October  6,  1914,  an 
order  was  made  by  the  circuit  court  of  ap- 
peals that  the  petitioner  should  pay  to  the 
proctor  for  the  appellee  the  amount  of  the 
judgment  of  the  district  court  with  costs 
and  proctor's  fee  as  allowed,  and  should 
pay  to  the  clerk  of  the  district  court  the 
additional  amount  to  the  date  of  deposit 
of  the  penalty  adjudged  to  be  continuing; 
to  abide  the  result  of  an  application  to  this 
court  for  a  writ  of  certiorari,  and  that 
upon  such  payment  the  running  of  the 
penalty  should  cease  so  far  as  the  judg- 
ment of  the  circuit  court  of  appeals  was 
concerned. 

The  facts  are  these:  On  July  24,  1913, 
the  libellant  shipped  as  chief  steward,  under 
articles,  from  San  Francisco  to  Ancon, 
Canal  Zone,  and  such  other  ports  as  the 
master  might  direct,  and  back  to  a  final 
port  of  discharge  in  San  Francisco,  for  a 

fterm  of  time  not  exceeding  six  calendar 
months.    The  vessel  returned  to  San  Fran- 

*  Cisco  *on  September  23,  and  on  September 
24,  1913,  the  libellant  was  paid  in  full  by 
the  shipping  commissioner,  and  that  date 
noted  as  the  date  of  termination  of  voyage 
on  the  articles.  As  seems  to  have  been 
usual,  however,  the  libellant  remained  on 
board,  working,  and,  in  the  ordinary  course, 
probably  would  have  signed  new  articles  for 
the  next  voyage,  but  on  October  1  was  noti- 
fied that  he  was  discharged.     On  his  de- 


manding his  wages  for  his  services  in  port 
he  was  told  that  silverware  to  the  amount 
of  $32.90  was  missing,  that  he  was  ac- 
countable for  it,  and  this  sum  offset  his 
claim.  There  is  no  doubt  that  this  offset, 
which  was  allied  again  in  the  pleadings, 
was  set  up  in  good  faith,  but  as  both  the 
courts  below  have  found  that  it  was  not 
made  out,  we  assume  that  it  was  not 
proved. 

The  statute  under  which  the  penalty  was 
imposed  is  Rev.  Stat.  §  4529,  as  amended  by 
the  act  of  December  21,  1898,  chap.  28,  §  4, 
30  Stat,  at  L.  756,  Comp.  Stat.  1913,  § 
8320.  By  that  act  "the  master  or  owner 
of  any  vessel  making  coasting  voyages 
shall  pay  to  every  seaman  his  wages  witli- 
in  two  days  after  the  termination  of  the 
agreement  under  which  he  shipped,  or  at 
the  time  such  seaman  is  discharged,  which- 
ever first  happens;  and  in  the  case  of  ves- 
sels making  foreign  voyages,  or  from  a  port 
on  the  Atlantic  to  a  port  on  the  Pacific,  or 
ince  versa,  within  twenty-four  hours  after 
the  cargo  has  been  discharged,  or  within 
four  days  after  the  seaman  has  been  dis- 
charged, whichever  first  happens.  .  .  . 
Every  master  or  owner  who  refuses  or  neg- 
lects to  make  payment  in  manner  herein- 
before mentioned  without  sufficient  cause 
shall  pay  to  the  seaman  a  sum  equal  to  one 
day's  pay  for  each  and  every  day  during 
which  payment  is  delayed  beyond  the  re- 
spective periods."  We  assume,  not  only, 
as  we  have  said,  that  the  claim  of  offset 
was  not  established,  but  the  more  doubtful 
proposition  that  it  did  not  furnish  sufficient 
cause  for  the  delay.  We  assume,  therefore, 
that  the  petitioner  did  not  sufficiently  jus- 
tify putting  the  libellant  to  a  suit.  g 
*But  it  is  far  less  clear  t!iat  the  district* 
court  was  justified  in  treating  the  case  as 
within  the  penalties  of  the  act.  The  stat- 
ute deals  with  voyages.  The  voyage  for 
which  the  libellant  shipped  was  at  an  end, 
vis8.,  from  San  Francisco  out  and  back  to 
that  port,  or  till  the  end  of  six  months, 
whichever  first  happened.  On  the  return  to 
SwU  Francisco  within  the  time  the  libellant 
was  paid  all  that  was  due  to  him,  and  he 
himself  lays  his  employment  as  beginning 
in  San  Ftancisco  on  September  25,  after 
the  voyage  described  in  the  articles  was  at 
an  end.  No  new  articles  had  been  signed, 
and  it  would  seem  on  the  allegations  of  the 
libel,  coupled  with  the  admitted  facts,  that 
the  libellant's  legal  standing  was  under  an 
oral  contract  for  a  few  days  in  port  while 
hoping  to  be  reshipped.  It  seems  to  us  a 
very  strong  thing  to  say  that  any  fair 
construction  of  the  facts  brings  the  case 
within  the  act.  But,  as  the  two  courts  have 
agreed  upon  this  proposition  also,  and  as 
the  writ  would  not  have  been  granted  t» 
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reopen  the  inquiry  into  those  particular 
facts,  we  assume  that  upon  this  also  they 
were  right. 

It  is  a  very  different  thing,  however,  to 
say  that  the  delay  occasioned  by  the  appeal 
was  not  for  sufficient  cause.  Even  on  the 
assumption  that  the  petitioner  was  wrong, 
it  had  strong  and  reasonable  ground  for 
believing  that  the  statute  ought  not  to  be 
held  to  apply.  So  that  the  question  be- 
fore us  is  whether  we  are  to  construe  the 
act  of  Congress  as  imposing  this  penalty 
during  a  reasonable  attempt  to  secure  a 
revision  of  doubtful  questions  of  law  and 
fact,  although  its  language  is  "neglect 
.  .  .  without  sufficient  cause."  The  ques- 
tion answers  itself.  We  are  not  to  assume 
that  Congress  would  attempt  to  cut  off  the 
reasonable  assertion  of  supposed  rights  by 
devices  that  have  had  to  be  met  by  strin- 
gent measures  when  practised  by  the  states 
Ex  parte  Young,  209  U.  S.  123,  52  L.  ed. 
714,  13  L.R,A.(N.S.)  932,  28  Sup.  Ct.  Rep. 
441,  14  Ann.  Gas.  764.  There  was  sufficient 
^  cause  for  the  neglect  to  pay  after  the  de- 
g  cree  of  the  district  court,  since  the  payment 
•  of*  the  original  wages  without  the  penalty 
that  was  reasonably  in  dispute  would 
neither  have  been  accepted  nor  allowed. 

Not  only  so,  but  there  was  further  rea- 
sonable cause  for  the  delay  by  appeal  in  the 
fact  that  victualing  money  was  included  in 
the  wages  by  which  the  penalty  was  meas- 
ured. Seeing  that  the  petitioner  was  held 
as  if  the  articles  still  were  in  force,  the 
question  arises  how  the  wages  could  be 
estimated  at  more  than  the  articles  fixed. 
The  so-called  port  pay  which  added  a  dollar 
a  day  for  food  was  an  arrangement  al- 
together outside  the  articles,  and  the  de- 
mand for  it  and  the  allowance  of  it  not 
only  raised  a  new  question,  but  intensified 
the  doubt  as  to  how  it  could  be  said  that 
the  voyage  was  not  ended  and  that  the  pen- 
alty could  be  applied.  See  Palace  Shipping 
Co.  V.  Caine  [1907]  A.  C.  386,  76  L.  J. 
K.  B.  N.  S.  1079,  23  Times  L.  R.  731,  9 
Ann.  Cas.  526.  We  shall  allow  the  decree 
of  the  district  court  to  stand,  as  we  have 
stated,  but  there  was  ample  justification  for 
the  appaal,  and  on  both  the  above  grounds 
sufficient  reason  for  the  delay.  We  need 
not  consider  whether,  if  there  had  been  no 
such  reason,  there  would  be  any  escape 
from  Atty.  Gen.  v.  Western  U.  Teleg.  Co. 
141  U.  S.  40,  35  L.  ed.  628,  11  Sup.  Ct.  Rep. 
889,  where,  under  a  similar  statute,  it 
seems  to  have  been  held  that  the  penalty 
■topp^  with  the  decree  below. 

Decree  reversed. 

Decree  of  District  Court  affirmed. 


, 1241  U.  S.  26S) 

TERMINAL  TAXICAB  COMPANY,  Scor- 
porated,  Appt., 

V. 

CHARLES  W.  KUTZ,  Oliver  P.  Newman, 
and  Louis  Brownlow,  Commissioners  of 
the  District  of  Columbia,  Constituting  as 
such  Commissioners  the  Public  Utilities 
Commission  of  the  District  of  Columbia, 
et  al. 

District  op  Columbia  ^=>22  —  Public 
Service  Corporations  —  Taxicab  Com^ 
PANY— Governmental  Control  —  "Com- 
mon Carrier"— "Public  Utility." 
1.  A  taxicab  company  is  a  common  car^ 
rier  within  the  meaning  of  the  act  of 
March  4,  1913  (37  Stat,  at  L.  938,  chap. 
160),  §  8,  and  hence  subject  to  the  juris- 
diction of  the  Public  Utilities  Commission 
of  the  District  of  Columbia  as  a  "public 
utility"  in  respect  of  its  exercise  of  its  ex- 
clusive right  under  lease  from  the  Wash- 
ington Terminal  Company,  the  owner  of  the 
Washington  Union  Railway  station,  to  so- 
licit livery  and  taxicab  business  from  per- 
sons passing  to  or  from  trains,  and  of  its 
exclusive  right  under  contracts  with  cer- 
tain Washington  hotels  to  solicit  taxicab 
business  from  guests,  but  that  part  of  its 
business  which  consists  in  furnishing  auto- 
mobiles from  its  central  garage  on  individ- 
ual orders,  generally  by  telephone,  cannot 
be  regarded  as  a  public  utility,  and  the 
rates  charged  for  such  service  are  therefore 
not  open  to  inquiry  by  the  Commission. 

(Ed.  Note.— For  other  cases,  see  District  of  Oo- 
lumblEp  Cent.  Dig.  9  16;    Dec.  Dig.  ^=922. 

For  other  deflnitlona.  see  Words  and  Phrases* 
First  and  Second  Series,  Common  Carrier:  Sec- 
ond Series,  Public  Utility.] 

District  op  Columbia  ^=922— Streets— 
DiscRimNATioN  —  Governuentai.  Con- 
X^L  iOF  Taxicab  Company. 

2.  The  jurisdiction  of  the  Public  Utili- 
ties Commission  of  the  District  of  Colum- 
bia over  a  public  utility  under  the  act  of 
March  4,  1913  (37  Stat,  at  L.  938,  chap. 
160),  §  8,  cannot  be  defeated  because  sudi 
jurisdiction  has  not  been  assumed  over  oUi- 
er  similar  concerns,  where  the  excuse  offered 
\)j  the  Commission  is  that  it  did  not  con- 
sider that  the  omitted  concerns  did  busi- 
ness sufficiently  large  in  volume  to  come 
within  the  meaning  of  the  act,  and  tiiere  is 
nothing  to  impeach  the  good  faith  of  the 
Commission,  or  to  give  the  concern  in- 
cluded just  cause  for  complaint. 

[Ed.  Note.— For  other  cases,  see  District  of  Oo- 
lumbla.  Cent.  Dig.  §  15;    Dec.  Dig.  ^=922.] 

[No.  348.] 

Argued  May  2  and  3,  1916.    Decided  May 
22,  1916. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  dismissing  the 
bill  in  a  suit  to  restrain  the  Public  Utilities 
Commission  from  exercising  jurisdiction 
over  the  business  of  a  taxicab  company. 
Modified  so  as  to  restrain  the  exercise  of 
jurisdiction  over  the  rates  charged  by  the 
company  at  its  garage,  and  as  so  modified, 
affirmed. 


^=9For  other  cases  see  same  topic  it  KEY-NUMBER  in  all  Ker-Numbered  Digests  A  Indexes 
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See  same  case  below,  43  App.  D.  C.  120. 
The  facts  are  stated  in  the  opixLion. 
Mr.  O.  Thomaa  Danlop  for  appellant. 
Mr.  Oonrad  H.  Sjme  for  appellees. 

s 

•  *Mt,  Justice  Holmes  delivered  the  opin- 
ion of  the  ooiui: 

This  is  a  suit  to  restrain  the  Public  Utili- 
tiss  Commission  of  the  District  of  Columbia 
from  exercising  jurisdiction  over  the  plain- 
tiff. The  Commission  was  created  and  its 
powers  established  by  a  section  (§  8)  of 
an  appropriation  act,  divided  into  num- 
bered paragraphs.  Act  of  March  4,  1913, 
c^p.  150,  f  8,  37  Stat,  at  U  938,  974.  By 
f  2  of  the  section  "every  public  utility  is 
hflreby  required  to  obey  the  lawful  orders 
ef  the  CcnDmission,"  and  by  f  1  ''public 
vtility^  embraces  every  common  carrier, 
which  phrase  in  turn  is  declared  to  include 
^express  companies  and  every  corporation 
.  .  .  controlling  or  managing  any  agency 
or  agencies  for  public  use  for  the  convey- 
ance of  persons  or  property  within  the 
District  of  Columbia  for  hire."  Steam 
railroads,  some  other  companies,  and  the 
Washington  Terminal  Company,  are  declared 
not  to  be  within  the  words.  The  main 
question  is  whether  the  plaintiff  is  a  com- 
mon carrier  under  the  definition  in  the  act. 
The  bill  was  dismissed  by  the  supreme 
courts  and  the  decree  was  affirmed  by  the 
court  of  appeals.    43  App.  D.  C.  120. 

The  facts  are  agreed.  The  plaintiff  is  a 
Virginia  corporation,  authorized  by  its 
charter,  with  copious  verbiage,  to  build, 
boy,  sell,  let,  and  operate  automobiles,  taxi- 
eabs,  and  other  vehicles,  and  to  carry  pas- 
sengers and  gooda  1^  such  vehicles;  but  not 
^  to  exercise  any  of  the  powers  of  a  public 
{  service   corporation.     It  does  business   in 

•  tlM*  District,  and  the  important  thing  is 
iHiat  it  does,  not  what  its  charter  says. 
Hie  first  item,  amounting  to  about  thirty- 
five  hundredths  of  the  whole,  is  done  under 
a  lease  for  years  from  the  Washington  Ter- 
minal Company,  the  owner  of  the  Union 
Railroad  Station  in  Washington,  which  we 
have  mentioned  as  excluded  from  the  defi- 
nition of  common  carriers.  By  this  lease 
the  plaintiff  has  the  exclusive  right  to  soli- 
cit livery  and  taxicab  business  from  all 
persons  passing  to  or  from  trains  in  the 
Union  Station,  and  agrees  in  its  turn  to 
provide  a  service  sufficient  in  the  judgment 
of  the  Terminal  Company  to  accommodate 
persons  using  the  station,  and  is  to  pay 
over  a  certain  percentage  of  the  gross 
receipts.  It  may  be  assumed  that  a  person 
taking  a  taxicab  at  the  station  would  con- 
trol the  whole  vehicle  both  as  to  contents, 
direction,  and  time  of  use,  although  not,  so 
far  as  indicated,  in  such  a  sense  as  to 
make  the  driver  of  the  machine  his  servant, 
aooording   to    familiar    distinctions.     The 


lost  facts,  however,  appear  to  be  immaterial 
and  in  no  degree  to  cast  doubt  upon  the 
plaintiff's  taxicabs,  when  employed  as  above 
stated,  being  a  public  utility  by  ancient 
usage  and  understanding  (Munn  v.  Illinois, 
94  U.  S.  113,  125,  24  L.  ed.  77,  84),  as  weU 
as  common  carriers  by  the  manifest  mean- 
ing of  the  act.  The  plaintiff  is  "an  agency 
for  public  use  for  the  conveyance  of  per- 
sons," etc.;  and  none  the  less  that  it  only 
conveys  one  group  of  customers  in  one  ve- 
hicle. The  exception  of  the  Terminal  Com- 
pany  from  the  definition  of  common  carriers 
does  not  matter.  The  plaintiff  is  not  its 
servant  and  does  not  do  business  in  its 
name  or  on  its  behalf.  It  simply  hires 
special  privileges  and  a  part  of  tiie  sta- 
tion for  business  of  its  own. 

The  next  item  of  the  plaintiff's  business, 
constituting  about  a  quarter,  is  under  con- 
tracts with  hotels  by  which  it  agrees  to  fur- 
nish enough  taxicabs  and  automobiles  with- 
in certain  hours  reasonably  to  meet  the^ 
needs  of  the  hotel,  receiving  the  exclusive^ 
right  to  solicit  In  and  about* the  hotel,  but* 
limiting  its  service  to  guests  of  the  hoteL 
We  do  not  perceive  that  this  limitation  re- 
moves the  public  character  of  the  service* 
or  takes  it  out  of  the  definition  in  the  act. 
No  carrier  serves  all  the  public.  His  cus- 
tomers are  limited  by  place,  requirements, 
ability  to  pay,  and  other  facts.  But  the 
public  generally  is  free  to  go  to  hotels  if 
it  can  afford  to,  as  it  is  free  to  travel  by 
rail,  and  through  the  hotel  door  to  call  on 
the  plaintiff  for  a  taxicab.  We  should  hes- 
itate to  believe  that  either  its  contract  or 
its  public  duty  allowed  it  arbitrarily  to  re- 
fuse to  carry  a  guest  upon  deifiand.  Wa 
certainly  may  assume  that  in  its  own  in- 
terest it  does  not  attempt  to  do  so.  The 
service  affects  so  considerable  a  fraction  of 
the  public  that  it  is  public  in  the  same  sense 
in  which  any  other  may  be  called  so.  Qer- 
man  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S. 
389,  58  L.  ed.  1011,  L.RJL1916C,  1189,  34 
Sup.  Ct.  Rep.  612.  The  public  does  not 
mean  everybody  all  the  time.  See  Peek  v. 
Tribune  Co.  214  U.  S.  185,  190,  53  U  ed. 
960,  962,  29  Sup.  Ct.  Rep.  554,  16  Ann.  Cas. 
1075. 

The  rest  of  the  plaintiff's  business, 
amounting  to  four  tenths,  consists  mainly  in 
furnishing  automobiles  from  its  central 
garage  on  orders,  generally  by  tdephone. 
It  asserts  the  right  to  refuse  the  service,  and 
no  doubt  would  do  so  if  the  pay  was  imcer- 
tain,  but  it  advertises  extensively,  and,  we 
must  assume,  generally  accepts  any  seeming- 
ly solvent  customer.  Still,  the  bargains  are 
individual,  and  however  much  they  may 
tend  towards  uniformity  in  price,  probably 
have  not  quite  the  mechanical  fixity  of 
charges  that  attends  the  use  of  taxicabs 
from  the  station  and  hotels.    There  is  no 
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oontrmct  witii  a  third  person  to  serve  the 
pablie  generally.  The  question  whether,  as 
to  this  part  of  its  business,  it  is  an  agency 
for  public  use  within  the  meaning  of  the 
statute,  is  more  difficult.  Whether  it  is  or 
not,  the  jurisdiction  of  the  Commission  Is 
established  by  what  we  have  said,  and  it 
would  not  be  necessary  to  decide  the  ques- 
tion if  the  bill,  in  addition  to  an  injunc- 
tion  against  taking  jurisdiction,  did  not 
IS  pray  that  order  No.  44  of  the  Commission  be 

•  declared  void.  That  order,*  after  declaring 
that  the  plaintiff  was  engaged  in  the  busi- 
ness of  a  common  carrier  within  the  mean- 
ing of  the  act,  and  so  was  within  the  ju- 
risdiction of  the  Commission,  required  the 
plaintiff  to  furnish  the  information  called 
for  in  a  circular  letter  of  April  12,  1913. 
What  this  information  was  does  not  appear 
with  technical  precision,  but  we  assume 
that  it  was  in  substance  similar  to  a  later 
requirement  of  a  schedule  showing  all  rates 
and  charges  in  force  for  any  service  per- 
formed by  the  plaintiff  within  the  District, 
or  any  service  in  connection  therewith.  If 
we  are  right,  this  demand  was  too  broad 
unless  the  business  from  the  garage  also 
was  within  the  act.  There  is  no  such  con- 
nection between  the  charges  for  this  last  and 
the  others  as  there  was  between  the  facts 
required  and  the  business  controlled  in  In- 
terstate Commerce  Commission  v.  Goodrich 
Transit  Co.  224  U.  S.  194,  211,  56  L.  ed. 
729,  736,  32  Sup.  Ct.  Rep.  436.  Although 
I  have  not  been  able  to  free  my  mind  from 
doubt,  the  court  is  of  opinion  that  this 
part  of  the  business  is  not  to  be  regarded 
as  a  public  utUity.  It  is  true  that  aU  busi- 
ness, and,  for  the  matter  of  that,  every  life 
in  all  its  details,  has  a  public  aspect,  some 
bearing  upon  the  welfare  of  the  community 
in  which  it  is  passed.  But,  however  it  may 
have  been  in  earlier  days  as  to  the  common 
csUings,  it  is  assumed  in  our  time  that  an 
invitation  to  the  public  to  buy  does  not 
necessarily  entail  an  obligation  to  sell.  It 
is  assumed  that  an  ordinary  shopkeeper  may 
refuse  his  wares  arbitrarily  to  a  customer 
whom  he  dislikes,  and  although  that  con- 
sideration is  not  conclusive  (233  U.  S.  407), 
it  is  assumed  that  such  a  calling  is  not  pub- 
lie  as  the  word  is  used.  In  the  absence  of 
clear  language  to  the  contrary  it  would  be 
assumed  that  an  ordinary  livery  stable 
stood  on  the  same  footing  as  a  common 
shop,  and  there  seems  to  be  no  difference  be- 
tween the  plaintiff's  service  from  its  gar- 
age and  that  of  a  livery  stable.  It  follows 
that  the  plaintiff  is  not  bound  to  give  in- 

^  formation  as  to  its  garage  rates. 

•  *  Complaint  is  made  that  jurisdiction  has 
not  been  assiuned  over  some  other  concerns 
that  stand  on  the  same  footing  as  the  plain- 
tiff.   But  there  can  be  no  pretense  that  the 


I  act  is  a  disguised  attempt  to  create  prefer- 
ences,  or  that  the  principle  of  Ylck  Wo  ▼• 
Hopkins,  118  U.  8.  366,  80  L.  ed.  220,  • 
Sup.  Ct.  Rep.  1064,  applies.  The  ground  al- 
leged by  the  Commission  is  that  it  did  not 
consider  that  the  omitted  concerns  did  busi- 
ness sufficiently  large  in  volume  to  come 
within  the  meaning  of  the  act.  There  is 
nothing  to  impeach  the  good  faith  of  the 
Commission,  or  to  give  the  plaintiff  just 
cause  for  complaint.  The  decree,  so  far  as 
it  asserts  the  jurisdiction  of  the  Commis- 
sion, is  affirmed,  but  it  must  be  modified  so 
to  restrain  an  inquiry  into  the  rates  charged 
by  the  plaintiff  at  its  garage,  or  the  exer* 
cise  of  jurisdiction  over  the  same. 
Decree  modified  as  above  set  forth. 


(m  U.  8.  287) 
AMERICAN   WELL  WORKS  COMPANY, 
Plff.  in  Err., 

V. 

LAYNE  &  BOWLER  COMPANY  and  Mah- 
Ion  E.  Layne. 

Courts  «=»290— Fbdkbal  Coubtb  —  Jubis- 
DicnoN  -^  Suit  **ABzaiivo  undbr  Pat* 

BNTB." 

A  suit  by  the  owner,  manufacturer, 
and  seller  of  a  pump,  who  alleges  that  he 
has,  or  has  applied  for,  a  patent  therefor, 
to  recover  the  damages  caused  to  his  busi- 
ness by  defendant's  libel  or  slander  of  his 
title  by  statements  to  various  persons  thai 
plaintiff  was  infringing  defendant's  patent, 
and  that  defendant  would  sue  both  seller 
and  buyer  if  the  plaintiff's  pump  was  used, 
arises  under  the  law  of  the  state  rather 
than  under  the  patent  laws  of  the  United 
States,  and  is  therefore  not  within  the  ex* 
elusive  jurisdiction  of  the  Federal  courts. 

[Ed.  Note.— For  other  camb.  tee  Courts,  Gent. 
Dis.  I  8tt;    Dee.  Dig.  as»2M0 

[No.  876.1 

Argued  and  submitted  May  5,  1910.     De- 
cided May  22,  1916. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  Distriet 
of  Arkansas  to  review  an  order  dismissing 
a  suit  for  want  of  jurisdiction  on  the 
ground  that  the  state  court  from  which  the 
ease  had  been  removed  was  without  juris- 
diction because  the  cause  of  aetion  aroso 
under  the  patent  laws.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  David  A.  Gates  for  plaintiff  in  er^ 
ror. 

Messrs.  Paul  Synnestvedt,  Coke  K. 
Bums,  and  J.  M.  Moore  for  defendants  in 
error.  « 

I 
*Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  a  suit  begun  in  a  state  court,  re: 
moved  to  the  United  States  court,  and  tJien, 
on  motion  to  remand  by  the  plaintiff,  di»^ 


»rer  other  « 
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missed  by  the  latter  court,  on  the  ground 
that  the  cause  of  actioh  arose  under  the  pat- 
ent  laws  of  the  United  States,  that  the 
state  court  had  no  jurisdiction,  and  that 
therefore  the  one  to  which  it  was  removed 
hiad  none.  There  is  a  proper  certificate  and 
the  case  comes  here  direct  from  the  dis- 
trict court. 

Of  course  the  question  depends  upon  the 
plaintiflTs  declaration.  The  Fair  v.  Kohler 
Die  k  Specialty  Co.  228  U.  S.  22,  25,  57  L. 
ed.  716,  717,  33  Sup.  Ct.  Rep.  410.  That 
may  be  summed  up  in  a  few  words.  The 
plaintiff  alleges  that  it  owns,  manufactures, 
and  sells  a  certain  pump,  has  or  has  applied 
for  a  patent  for  it,  and  that  the  pump  is 
known  as  the  best  in  the  market.  It  then 
alleges  that  the  defendants  have  falsely  and 
maliciously  libeled  and  slandered  the  plain- 
tiff's title  to  the  pump  by  stating  that  the 
pump  and  certain  parts  thereof  are  infringe- 
ments upon  the  defendant's  pump  and  cer- 
tain parts  thereof,  and  that  without  prob- 
able cause  they  have  brought  suits  against 
some  parties  who  are  using  the  plaintiff's 
pump,  and  that  they  are  threatening  suits 
against  all  who  use  it.  The  allegation  of 
the  defendants'  libel  or  slander  is  re- 
peated in  slightly  varying  form,  but  it  all 
comes  to  statements  to  various  people  that 
19  the  plaintiff  was  infringing  the  defendants' 
?  patent,  and  that  the  defendant*  would  sue 
both  seller  and  buyer  if  the  plaintiff's  pump 
•  was  used.  Actual  damage  to  the  plaintiff  in 
its  business  is  alleged  to  the  extent  of 
$50,000,  and  punitive  damages  to  the  same 
amount  are  asked. 

It  is  evident  that  the  claim  for  damages 
is  based  upon  conduct;  or,  more  specifically, 
language,  tending  to  persuade  the  public  to 
withdraw  its  custom  from  the  plaintiff,  and 
having  that  effect  to  its  damage.  Such  con- 
duct, having  such  effect,  is  equally  action- 
able whether  it  produces  the  result  by  per- 
suasion, by  threats,  or  by  falsehood  (Moran 
T.  Dunphy,  177  Mass.  485,  487,  52  L.R.A. 
115,  83  Am.  St.  Rep.  289,  59  N.  E.  125),  and 
it  is  enough  to  allege  and  prove  the  conduct 
and  effect,  leaving  the  defendant  to  justify 
if  he  can.  If  the  conduct  complained  of  is 
persuasion,  it  may  be  justified  by  the  fact 
that  the  defendant  is  a  competitor,  or  by 
good  faith  and  reasonable  grounds.  If  it 
is  a  statement  of  fact,  it  may  be  justified, 
absolutely  or  with  qualifications,  by  proof 
that  the  statement  is  true.  But  all  such 
justifications  are  defenses,  and  raise  issues 
that  are  no  part  of  the  plaintiff's  case.  In 
the  present  instance  it  is  part  of  the  plain- 
tiff's case  that  it  had  a  business  to  be  dam- 
aged; whether  built  up  by  patents  or  with- 
out them  does  not  matter.  It  is  no  part  of 
it  to  prove  anything  concerning  the  defend- 
ants' patent,  or  that  the  plaintiff  did  not 
Infringe  the  same— still  less  to  prove  any- 


thing concerning  any  patent  of  its  own. 
The  material  statement  complained  of  is 
that  the  plaintiff  infringes, — ^which  may  bt 
true  notwithstanding  the  plaintiff's  patent. 
That  is  merely  a  piece  of  evidence.  Further- 
more, the  damage  alleged  presumably  is 
rather  the  consequence  of  the  threat  to  sue 
than  of  the  statement  that  the  plaintiff's 
pump  infringed  the  defendants'  rights. 

A  suit  for  damages  to  business  caused 
by  a  threat  to  sue  under  the  patent  law  is 
not  itself  a  suit  under  the  patent  law.  And 
the  same  is  true  when  the  damage  is  caused 
by  a  statement  of  fact, — ^that  the  defend- 
ant has  a^patent  which  is  infringed.  What 
makes  the  defendants'  act  a  wrong  is  its 
manifest  tendency  to  injure  the  plaintiff's 
business;  and  the  wrong  is  the  same  what- 
ever the  means  by  which  it  is  accomplished. 
But  whether  it  is  a  wrong  or  not  depends 
upon  the  law  of  the  state  where  the  act  is 
done,  not  upon  the  patent  law,  and  there- 
fore the  suit  arises  under  the  law  of  the 
state.  A  suit  arises  under  the  law  that  cre- 
ates the  cause  of  action.  The  fact  that  the 
justification  may  involve  the  validity  and 
infringement  of  a  patent  is  no  more  materi- 
al to  the  question  under  what  law  the  suit 
is  brought  than  it  would  be  in  an  action  of 
contract.  If  the  state  adopted  for  civil  pro- 
ceedings the  saying  of  the  old  criminal  law: 
the  greater  the  truth,  the  greater  the  libel, 
the  validity  of  the  patent  would  not  come  in 
question  at  all.  In  Massachusetts  the  truth 
would  not  be  a  defense  if  the  statement  was 
made  from  disinterested  malevolence.  Rev. 
Laws,  chap.  173,  §  91.  The  state  is  master 
of  the  whole  matter,  and  if  it  saw  fit  to  do 
away  with  actions  of  this  type  altogether, 
no  one,  we  imagine,  would  suppose  that  they 
still  could  be  maintained  under  the  patent 
laws  of  the  United  States. 

Judgment  reversed. 

Mr.  Justice  McKenna  dissents,  being  of 
opinion  that  the  case  involves  a  direct  and 
substantial  controversy  under  the  patent 
laws. 


(S41  U.  8.  281) 
LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Plff.  in  Err., 

T. 

JEANETTE  STEWART,  as  Administrsr 
trix  of  the  Estate  of  William  H.  Stewart, 
Deceased.       (No.  485.) 

JEANETTE  STEWART,  as  Administra- 
trix of  the  Estate  of  William  H.  Steward 
Deceased,  Plff.  in  Err., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY.     (No.  904.) 

CouBTB  «=>40a— EJbror  to  Staiv  Coubt  — 
Second  Appeal  ~  Reinstating  Vbbdiot 
AT  First  Trial. 

1.  A  verdict  found  on  the  first  trial  ol 
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an  action  for  death  under  the  Federal  em- 
ployers' liabUity  act  of  AprU  22,  1908  (35 
Stat,  at  L.  65,  chap.  149,  Comp.  Stat.  1913, 
f  8657),  upon  an  instruction  that  the  jury 
should  And,  if  anything,  "such  a  sum  as 
will  fairly  compensate  his  estate  for  his 
death,"  cannot  be  reinstated  b^  the  Federal 
Supreme  Court  on  a  cross  writ  of  error  to 
a  state  court  of  last  resort  which,  having 
set  aside  a  verdict  for  plaintiff,  rendered  on 
the  first  trial,  and  the  judgment  based  upon 
it,  affirmed,  on  a  second  appeal,  a  judg- 
ment for  plaintiff  in  a  lesser  amount,  ren- 
dered on  the  second  trial. 

[Ed.  Note.— For  other  cases,  see  CojokB,  Cent. 
Dig.  89  1091,  1093;    Dec.  Dig.  ^=s>400.] 

JUBY  ^=»32(4)— iNPBINOElfENT  OP  RiGIIT— 
NONUNANIMOUS  VeBDICT>— ACTION  UNDEB 

Federal  Statute. 

2.  The  requirement  of  U.  S.  Const.  7th 
Amend.,  that  trials  by  jury  be  according  to 
the  course  of  the  common  law,  i.  e,,  by  a 
unanimous  verdict,  does  not  control  the 
state  courts,  even  when  enforcing  riglits 
under  a  Federal  statute  like  tbe  employers' 
liability  act  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  §  8657), 
and  such  courts  may  therefore  give  effect, 
in  actions  under  that  statute,  to  a  local 
practice  permitting  a  less  than  unanimous 
verdict. 

[Ed.  Note.— For  other  cases,  see  Jury*  Cent. 
Dig.  S  224 :    Dec.  Dig.  «=s>32(4).] 

Costs  ^=»260<1)— Sttpebsedeas  —  Damages 
CM  Apfibmancb— Emplotebs'  Liability. 

3.  Ten  per  cent  damages  may  be  added 
by  a  state  court  of  last  resort  in  affirming 
a  judgment  for  plaintiff  in  an  action  un- 
der the  Federal  employers'  liability  act  of 
April  22,  1908  (35  Stat,  at  L.  65,  chap. 
149,  Comp.  Stat,  1913,  §  8657),  where  the 
defendant  obtained  a  supersedeas,  and  the 
local  law  makes  10  per  cent  the  cost  of  it 
to  all  persons  if  the  judgment  is  affirmed. 

[Bd.  Note.— Fbr  other  eases*  see  Costs.  Cent. 
Dig.  SS  983.  988.  996;    Deo.  Dig.  «s>260(l).] 

INTEBEST   ^=:»22(1)   —   INTEBEST   ON    JUDG- 
MEMT—ElIPLOYEBS'   LIABILITY. 

4.  Interest  may  be  allowed  by  a  state 
upon  a  judgment  for  plaintiff  under  the 
Federal  employers'  liability  act  of  April  22, 
1908  (35  Stat,  at  L.  65,  chap.  149,  Comp. 
Stat.  1913,  §  8657),  from  the  time  when  it 
was  rendered  if  it  provides  appellate  pro- 
ceedings and  the  judgment  is  affirmed,  as, 
but  for  such  proceedings,  interest  would 
run  as  of  course  imtil  the  judgment  was 
paid. 

[Ed.  Note.— Fbr  other  eases,  see  Interest,  Cent. 
Dig.  S9  43,  48.  61 ;    Dec.  Dig.  «s>22(l).] 

CoTJBTS  ^=s>399(2>--Bbbob  to  State  Coubt 

— FOLLOWINO     DECISION     BELOW— QUES- 
TION FOB  JuBT. 

5.  The  refusal  of  a  state  trial  court, 
sustained  by  the  state  court  of  last  resort, 
to  take  from  the  jury  an  action  under  the 
Federal  employers'  liability  act  of  April 
22,  1908  (35  Stat,  at  L.  65,  chap.  149, 
Comp.  Stat.  1913,  %  8657),  by  directing  a 
Terdict  for  defendant,  will  not  be  disturbed 
by  the  Federal  Supreme  Court  on  writ  of 
«rror  vnlesa  elearly  erroneous. 

[Ed.  Note.— For  other  eases,  see  Courto.  Cent. 
Dig.  fi  1090;  Deo.  Dig.  ^»3M(2) :  Appeal  and 
Error.  Cent.  Dig.  |  ESS.] 


Masteb  a?7d  Sebvant  «s=>295(4)— Instruc- 
tions—Assumed  Risk— Employebs*  Lia- 
bility. 

6.  An  instruction  that  a  freight  engi- 
neer assumed  the  risk,  under  the  employers* 
liability  act  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  §  8657), 
of  shock  from  the  sudden  application  of 
the  air  brakes  by  the  rear  brakeman  while 
the  train  was  backing  on  a  siding,  if  the 
application  of  the  brakes  was  made  upon  a 
reasonable  belief  that  it  was  necessary  to 
apply  them  in  order  to  avoid  injury  to  prop- 
erty, is  properly  qualified  by  excepting  the 
case  of  an  emergency  brought  about  by  the 
railway  company's  employees  in  the  negli- 
gent operation  of  the  train  before  the 
brakes  were  applied,  where  the  jury  might 
have  found  that  the  conductor  did  not  man- 
age the  train  with  due  care,  and  so  mads 
the  application  of  the  brakes  necessary. 

[Bd.  Note.— For  other  cases,  iaee  Master  and 
Servant.  Cent.  Dig.  fi  U72:   Dec.  Dig.  ^=9295(4).] 

[Nos.  485  and  904.] 

Argued   April    19   and   20,    1916.    Decided 
May  22,  1916. 

CROSS  WRITS  of  Error  to  the  Court  of 
Appeals  of  the  State  of  Kentucky  to 
review  a  judgment  which,  on  a  second  ap- 
peal, affirmed  a  judgment  of  the  Circuit 
Court  of  Warren  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  under  the 
Federal  employers'  liability  act.     Affirmed. 

See  same  case  below,  first  appeal,  156 
Ky.  550,  161  S.  W.  567,  157  Ky.  642,  163 
S.  W.  755;  second  appeal,  163  Ky.  823,  174 
S.  W.  744. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  D.  Warfleld,  John  B. 
Rodes,  and  James  C.  Sims  for  the  Louis- 
ville &  Nashville  Railroad  Company. 

Messrs.  George  H.  Iiamar,  D.  W. 
Wright,  C.  U.  McElroy,  and  B.  F.  Procter 
for  Jeanette  Stewart,  administratrix. 

i 

*  Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  an  action  brought  under  the  em- 
ployers' liability  act  of  April  22,  1908,  chap. 
149,  35  Stat,  at  L.  65,  Comp.  Stat.  1913, 
§  8657,  against  the  railroad  company  for 
negligently  causing  the  death  of  the  plain- 
tiff's intestate,  her  husband.  There  were 
two  trials.  A  verdict  and  judgment  for  the 
plaintiff  at  the  first  were  set  aside  by  the 
court  of  appeals.  156  Ky.  550,  161  S.  W. 
557;  157  Ky.  642,  163  S.  W.  755.  A  judg- 
ment for  a  less  amount  at  the  second  trial 
was  sustained.  163  Ky.  823,  174  S.  W.  744. 
The  railroad  company  seeks  to  overthrow 
the  last  judgment;  the  plaintiff,  by  her 
cross  writ,  seeks  to  reinstate  the  first;  but, 
failing  that,  contends  that  the  last  diould 
be  affirmed;  denying,  that  is,  that  there  are 
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any   grounds    for    the    railroad    company's 
writ. 

The  object  of  the  plaintiff's  writ  of  error 
was  to  go  behind  the  second  trial  and  rein- 
state the  first  judgment.  But  the  verdict 
was  found  upon  an  instruction  that  the 
jury  should  find,  if  anything,  "such  a  sum 
as  will  fairly  compensate  his  estate  for  his 
death," — given,  it  would  seem,  in  forgetful- 
ness  that  the  case  arose  under  the  act  of 
Congress.  See  167  Ky.  642.  This  iustruc- 
tion  was  excepted  to,  and  neither  justice 
nor  law  would  permit  the  verdict  and  judg- 
ment based  upon  it  to  be  reinstated  after  the 
state  court  had  set  it  aside.  We  therefore 
examine  the  arguments  in  004  no  farther, 
and  do  not  consider  whether  if,  in  our  opin- 
ion, there  had  been  no  error  of  Federal  law 
^  at  the  first  trial,  the  plaintiff  could  have 
^  had  the  relief  that  she  asks.  Fairfax  v. 
•  Hunter,  7  Cranch,*603,  628,  3  L.  ed.  453, 
461;  Jones  Nat.  Bank  v.  Yates,  240  U.  S. 
541.  563,  60  L.  ed.  — ,  36  Sup.  Ct  Rep.  429. 
The  railroad  company  had  for  its  princi- 
pal object  in  bringing  the  case  here  to  set 
up  the  7th  Amendment,  and  to  deny  juris- 
diction in  any  state  court  where  a  verdict 
of  nine  or  more  out  of  the  twelve  men  on 
the  jury  was  allowed  by  the  local  law.  The 
notion  that  a  substantive  right  vesting  un- 
der the  law  of  one  jurisdiction  cannot  be 
recognized  and  enforced  in  another,  at 
least,  as  between  the  United  States  and  a 
state,  unless  by  procedure  identical  with 
that  of  the  first,  is  disposed  of  in  Minneapo- 
lis &  St.  L.  R.  Co.  V.  Bombolis  [241  U.  S. 
211.  60  L.  ed.  — ,  36  Sup.  Ct.  Rep.  595]. 

The  first  of  the  other  objections  is  that 
the  court  of  appeals  was  not  authorized  to 
add  10  per  cent  damages  on  the  amount  of 
the  judgment,  as  it  did.  But  the  railroad 
company  obtained  a  supersedeas,  and  the 
law  of  the  state  makes  10  per  cent  the  cost 
of  it  to  all  persons  if  the  judgment  is  af- 
firmed. There  was  no  obligation  upon  the 
state  to  provide  for  a  suspension  of  the 
judgment,  and  nothing  to  prevent  its  mak- 
ing it  costly  in  cases  where  ultimately  the 
judgment  is  upheld.  So,  the  state  may  al- 
low interest  upon  a  judgment  from  the  time 
when  it  is  rendered,  if  it  provides  appellate 
proceedings  and  the  judgment  is  affirmed, 
as,  but  for  such  proceedings,  interest  would 
run  as  of  course  until  the  judgment  was 
paid. 

The  railroad  company  contends  at  some 
length  that  the  case  should  have  been  taken 
from  the  jury  by  the  direction  of  a  verdict 
in  its  favor.  As  the  opinion  of  both  courts 
below  and  the  jury  were  against  it,  and  as 
we  agree  with  their  judgment,  we  shall  not 
discuss  this  assignment  of  error  at  length. 
Great  Northern  R.  Co.  t.  Knapp,  240  U.  S. 
464,  466,  60  L.  ed.  — ^,36  Sup.  Ct.  Rep.  399. 


The  facts  were  these:  Stewart,  the  de- 
ceased, was  engineer  on  a  north -bound 
freight  train  upon  a  single  track,  that  had 
to  go  upon  a  siding  to  make  way  for  a 
south-boimd  freight  train.  There  \^ore  cars^ 
already  on  the  siding  which  Stewart's  train  JJ 
pushed  ahead,  and  this*train  and  the  cars  * 
more  than  filled  the  siding.  Therefore 
they  pushed  forward  onto  the  main  track 
to  the  rear  of  the  south-bound  train,  and 
the  latter  went  on  its  way.  It  still,  how- 
ever, was  necessary  to  keep  the  main  track 
clear  for  another  south-bound  train,  and 
therefore  Stewart's  train  began  to  back  so 
as  to  free  the  main  track  north  of  the 
switch,  which  would  be  the  first  point 
reached  by  the  expected  train.  While  it  was 
backing  and  approaching  the  southerly  end 
of  the  switch,  the  rear  brakeman  suddenly 
applied  the  air  brakes,  and  the  sudden  shock 
caused  the  engineer  to  strike  his  head 
against  the  cab,  by  reason  of  which  he  died. 
The  conductor  in  charge  of  the  movement 
testified  that  he  intended  not  to  cross  the 
southerly  point  of  the  switch,  and  it  could 
be  found  that  the  brakeman's  act  was  a 
breach  of  duty,  that  it  manifestly  would 
cause  a  sudden  shock,  and  that,  although 
the  particular  position  of,  or  specific  dam- 
age to,  Stewart,  was  unknown  to  the  brake- 
man,  generically  it  was  the  kind  of  thing 
that  was  likely  to  happen,  and  that  he  and 
his  employers  were  liable  for  consequences 
of  that  sort.  The  jury  was  instructed  that 
Stewart  assumed  the  risks  incident  to  his 
employment,  and  that,  if  the  application 
of  the  air  brakes  was  made  upon  a  reason- 
able belief  that  it  was  necessary  to  apply 
them  in  order  to  avoid  injury  to  property, 
they  should  find  for  the  defendant  unless 
they  found  that  the  emergency  was  brought 
about  by  the  defendant's  servants  in  the 
negligent  operation  of  the  train  before  the 
brakes  were  applied.  As  an  abstract  propo- 
sition the  qualification  was  correct,  and  the 
jury  might  have  found  that  the  conductor 
did  not  manage  the  train  with  due  care,  and 
so  made  the  application  necessary.  What- 
ever might  have  been  our  opinion  had  we 
been  in  the  jury's  place,  we  do  not  feel  war- 
ranted in  saying  that  they  had  no  evidence 
to  go  upon,  or  that  the  instructions  were 
wrong. 

Judinnent   affirmed. 


(Ul  U.  9.  2») 
RALPH  B.  JACOBS,  Plff.  in  Err, 

V. 

SOUTHERN  RAILWAY  COMPANY. 

Master  and  Srbvant  ^=»204(1)— EShplot- 
bbs'  liabilitt^assuicftzon  of  risk. 
1.  The  express  declaration  by  the  Fed- 
eral employers*  liability  act  of  April  22^ 
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1908  (35  Stat,  at  L.  66,  chap.  149,  Comp. 
8Ut.  1913,  §  8657),  8  4,  that  an  employee 
«hall  not  be  held  to  have  assumed  the  risks 
of  his  employment  in  any  case  where  the 
Tiolation  by  t'le  carrier  of  any  statute  en- 
acted for  the  safety  of  employees  contrib- 
uted to  his  injury  or  death,  must  be  deemed 
to  leave  in  force  in  all  other  cases  the  de- 
fense of  the  assumption  of  risk  of  the  car- 
rier's negligence,  notwithstanding  the  pro- 
yision  of  the  3d  section  of  that  act  that  the 
contributory  negligence  of  the  employee 
''shall  not  bar  a  recovery,"  and  of  the  5th 
section,  precluding  the  carrier  from  exempt- 
ing itself  from  liability. 

^  [Bd.  Note.— For  other  caaea,  see  Master  and 
Servant,  Cent.  Dig.  fi  644;    Dec.  Dig.  ^=>204(1).] 

Masteb  and  Servant  ^=»217(21)— Assump- 
tion OF  Risk— Knowledge  and  Appbb- 

CIATION   6F  DaNOEB. 

2.  A  railway  fireman  injured  by  stum- 
bling over  a  pile  of  cinders  between  the 
tracks  while  attempting  to  board  a  moving 
■engine  with  a  can  of  drinking  water  in  his 
hainds  assumes  the  risk  of  the  situation 
where  he  knows  of  the  custom  to  deposit 
binders  between  the  tracks,  and  knows  of 
their  existence,  although  he  may  have  for- 
gotten their  existence  at  the  time,  and  does 
not  notice  them. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fi  589 :   Dec.  Dig.  ^=»217(21).] 

Appeal  and  Bbbob  €=s>2dl(9)— Objections 

TO    INBTBUCTION— GeNEBAL    OB    SPECIFIC. 

3.  The  objection  that  an  instruction,  in 
an  action  under  the  Federal  employers'  lia- 
bility act  of  April  22,  1908  (35  Stat,  at  L. 
66,  chap.  149,  Comp.  Stat.  1913,  §  8657), 
on  the  assumption  of  risk,  did  not  state  as 
an  element  the  appreciation  by  the  employee 
of  the  danger  of  the  situation  as  necessary 
to  his  assumption  of  risk,  is  not  available 
on  writ  of  error  from  the  Federal  Supreme 
Court  to  a  state  court,  where  the  objection 
made  at  the  trial  was  the  general  one  that 
the  instruction  did  not  correctly  state  the 
common-law  doctrine  of  assumption  of  risk, 
and  in  the  state  court  of  last  resort  the  at- 
tack was  based  upon  the  sole  ground  that 
assumption  of  risk  was  not  available  as  a 
defense  under  the  Federal  statute. 

rSd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  ^=s>231(9) ;  Trial.  Cent  Dig.  |8 
<89.  680,  694.] 

[No.  826.] 

Argued  April  27,  1916.     Decided  May  22, 
1916. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
«  judgment  which  refused  a  writ  of  error 
to  the  Circuit  Court  of  Brunswick  County 
to  review  a  judgment  of  that  court  in  favor 
of  defendant  in  an  action  under  the  Fed- 
eral employers'  liability  act,  rendered  on  a 
second  trial  after  the  judgment  of  that 
court  on  the  first  trial  had  been  reversed 
by  the  Virginia  Court  of  Appeals.    Affirmed. 

See  same  case  below,  116  Va.  189,  81  S. 
E.  99. 

The  facts  are  stated  in  the  opinion. 


Mr.  Bdward  P.  Buford  for  plaintiff  in 
error. 

Messrs.  William  IJelgh  WllllamB  and  L. 
E.  Jeffries  for  defendant  in  error. 

Mr.  Justice  BicKenna  delivered  the  opin- 
ion of  the  court: 

Action  under  the  Federal  employers'  lia- 
bility act,  as  amended,  35  Stat,  at  L.  65, 
chap.  149,  Comp.  Stat.  1913,  §  8657;  36 
Stat,  at  L.  291,  chap.  143. 

Plaintiff  in  error,  who  was  also  plaintiff^ 
I  in  the  trial  court,  and  we  shall  so  designate  «9 
him,  was  in  the  service  of*the  railway  com-  * 
pany,  in  interstate  commerce,  as  a  fireman. 
He   received   injuries   while   attempting  to 
get  on  a  moving  locomotive.     He  charged 
negligence  against  the  company  and  sued  for 
the  sum  of  $20,000  damages.    The  negligence 
charged  was  the  causing  and  permitting  to 
be  within  dangerous  proximity  to  the  tracks 
of  the  company  a  pile  of  loose  cinders  over 
which  plaintiff  stumbled  and  slipped,  and 
was  drawn  imder  the  locomotive. 

The  railway  company,  among  other  de- 
fenses, pleaded  the  following: 

''That  the  said  plaintiff  was  guilty  of 
gross  contributory  negligence  in  attempting 
to  board  the  engine  with  a  water  cooler 
filled  with  water  in  his  arms,  and  was  also 
guilty  of  gross  contributory  negligence  in 
attempting  to  board  the  engine  from  a  pile 
of  cinders  along  the  track;  and  was  also 
guilty  of  gross  eontributory  negligence  in 
running  along  the  track,  and  in  attempting 
to  board  the  engine  without  looking  and 
seeing  the  pile  of  cinders,  which  could  hare 
been  observed  with  any  caution  and  care 
on  his  part;  that  the  said  pile  of  cinders 
had  been  allowed  to  accumulate  in  the 
same  manner  and  in  the  same  place  as  they 
were  at  the  time  of  the  accident  for  many 
years  prior  to  the  accident,  and  that  these 
facts  were  well  known  to  the  plaintiff,  and 
that  he  assumed  the  risk  of  danger  from 
said  pile  of  cinders,  if  there  was  any  danger 
in  allowing  them  to  remain  there." 

There  were  two  trials  of  the  action.  The 
first  trial  resulted  in  a  verdict  for  plain- 
tiff for  $12,000,  upon  which  judgment  was 
entered.  The  judgment  was  reversed  by  the 
supreme  court  of  appeals  for  error  in  the 
instructions. 

Upon  the  second  trial  the  verdict  was  for 
defendant.  The  court  refused  to  set  it  aside 
and  grant  a  new  trial,  but  ordered  judgment 
in  accordance  therewith.  The  supreme  court 
of  appeals  refused  a  writ  of  error  and  super- 
sedeas, the  effect  of  which  was  to  affirm  the 
judgment  of  the  trial  court.  m 

*The    facts    are    practically    undisputed.* 
Plaintiff  was  engaged  with  a  crew  in  shift- 
ings  cars  in  the  railway  company's  yard  at 
Lawrenceville,  Virginia.    He  descended  from 
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the  engine  at  the  depot  to  get  drinking 
water  to*  himself  and  the  engineer.  He 
returned  with  a  can  of  water  to  mount  the 
engine,  and  then  as  to  what  took  place  he 
testified  as  follows:  '*I  came  down  the  rail- 
road road  .  .  .  and  came  across  the 
track  on  the  crossing.  At  the  time  the 
train  was  pulling  out  of  the  last  track.  So 
I  waited  until  the  train  was  pulling  up 
there,  and  aimed  to  catch  it,  and  when  I 
aimed  to  catch  it  I  made  three  or  four  steps 
to  get  on  it,  you  know,  and  I  got  to  the  cinder 
pile  before  I  knew  it,  and  I  tripped,  and 
went  under  the  engine.  .  .  .  The  cinder 
pile  tripped  me."  The  train  was  moving 
"just  about  as  fast  as  anybody  could  walk; 
that  is,  pretty  peart  walking;  not  over  3 
or  4  miles  an  hour  at  the  most."  He  fur- 
ther testified  that  it  had  been  customary  ever 
since  he  had  been  on  the  road  "for  the 
trainmen  to  get  on  and  off  the  engine  when 
it  was  going  that  way;"  had  seen  it  done 
hundreds  of  times  a  day  and  had  never  seen 
any  rule  forbidding  it.  He  was  about  7 
feet  from  the  cinder  pile  when  he  ''aimed  to" 
catch  the  engine,  and  the  cinder  pile  was 
about  18  or  24  inches  deep,  and  he  indicated 
its  length  to  be  about  as  long  as  the  court 
room  and  as  wide  as  the  distance  from  him- 
self to  a  person  he  indicated.  Describing 
how  the  cinders  caused  him  to  fall,  he  said 
they  were  piled  "right  up  against  the  rail" 
and  "sloped  from  the  rail  up.  As  I  caught 
the  engine,  I  made  several  steps,  and  as  I 
hit  the  cinder  pile  they  commenced  miring 
just  like  mud,  and  it  caused  me  to  fall,  and 
when  I  fell  in  the  cinder  pile  the  journal 
box  kept  hitting  and  I  couldn't  get  up.  I 
tried,  but  I  couldn't.  .  .  .  Every  time  I 
made  an  effort  the  cinder  pile  gave  way  with 
g,  me.  ...  I  fell  down  behind  the  cinder 
g  pile.  The  cinder  pile  was  sloping,  and  I  fell 
•  down  by  the  journal  box,  and  the  train*was 
passing,  and  I  rolled  down  next  to  the  rail." 
He  further  testified  that  if  he  had  fallen 
from  some  other  cause,  he  could  have  got 
out  of  danger;  and  that,  when  he  started 
to  get  on  the  engine,  he  was  not  conscious 
of  any  danger  from  coming  in  contact  with 
the  pile  of  cinders;  that  it  was  not  in  his 
mind  at  all.  But  he  testified:  "I  had 
knowledge  of  it,  of  the  cinders  being  there, 
but  I  did  not  know  that  it  was  dangerous. 
I  had  forgotten  them  being  there  at  the 
time.  I  was  watching  when  I  was  going  to 
ftep  on  the  engine — ^watching  my  feet,  where 
I  was  going  to  step,  and  was  not  noticing 
the  cinder  pile.  •  •  •  It  was  not  in  my 
mind." 

It  is  not  disputed  that  it  was  customary, 
and  had  been  for  eleven  or  twelve  years,  for 
the  ashpans  of  the  engine  to  be  cleaned  upon 
the  tracks^  and  the  ashes  then  dravm  out 
from  the  tracks,  and,  when  a  lot  had  ac- 


cumulated, taken  away.    The  piles  were  of 
irregular  height. 

Plaintiff  contends  that  upon  this  evidence 
he  was  entitled  to  recover  under  proper  in- 
structions, and  that  the  trial  court  followed 
the  decision  of  the  supreme  court  of  appeals 
in  giving  an  instruction  at  the  second  trial 
which  it  had  refused  to  give  at  the  first 
trial.  The  instruction  is  as  follows: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  existence 
of  the  cinder  pile  was  known  to  the  plaintiff, 
or  that  he  had  been  working  for  the  South- 
em  Railway  at  Lawrenceville  for  more  than 
a  year,  and  that  the  cinders  had  been  piled 
at  the  same  place  in  the  way  described  by 
the  witnesses  for  many  years  prior  to  the 
accident,  and  that  the  plaintiff  had  failed 
to  show  that  he  had  made  complaint  or  ob- 
jection on  account  of  the  cinder  pile,  then 
he  assumed  the  risk  of  danger  from  the 
cinder  pile,  if  there  was  any  danger  in  it, 
and  the  act  of  Congress  approved  April  22, 
1908,  permits  this  defense,  and  the  jury 
should  find  their  verdict  for  the  defendant."  ^ 
[116  Va.  195,  81  S.  E.  99.]  g 

*This  instruction,  it  is  contended,  became* 
"the  law  of  the  case"  by  the  decision  of  the 
supreme  court  of  appeals,  and  precluded  the 
instructions  which  plaintiff  asked,  and  which 
otherwise  would  have  been  correct,  it  is  in- 
sisted, and  should  have  been  given. 

The  instructions  refused  presented  these 
propositions:  (1)  The  unsafe  character  or 
condition  of  the  railway  was  of  itself  no 
defense  to  the  injury  caused  thereby.  (2) 
Knowledge  of  it  by  plaintiff  might  consti- 
tute contributory  n^ligence  and  diminish 
the  amount  of  recovery.  (3)  If  the  company 
suffered  or  permitted  the  cinders  to  be 
placed  and  to  accumulate  alongside  of  its 
main  line  in  dangerous  proximity  to  the 
railroad  track  or  road,  and  plaintiff's  injury 
resulted  in  whole  or  in  part  from  such  negli- 
gence, or  if  the  cinders  constituted  a  defect 
or  insufficiency  in  the  railroad  track,  the 
verdict  should  be  for  plaintiff.  (4)  Knowl- 
edge of  the  existence  of  the  cinders  would 
not  bar  recovery,  but  it  might  be  considered 
with  other  evidence  in  determining  whether 
plaintiff  was  guilty  of  contributory  negli- 
gence; and,  if  guilty,  recovery  would  not 
be  barred,  but  the  amount  of  recovery  would 
be  diminished  in  proportion  to  such  negli- 
gence. (5)  To  charge  plaintiff  with  con- 
tributory negligence  he  must  not  only  have 
known  of  the  cinders,  but  also  the  danger 
occasioned  by  them,  or  that  the  danger  was 
so  obvious  that  a  man  of  ordinary  prudence 
would  have  appreciated  it  and  not  have  at- 
tempted to  get  upon  the  engine  at  the  time 
and  under  the  circumstances  disclosed  by 
the  evidence. 

The  rulings  of  the  trial  eourt  and  sb- 
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preme  court  of  appeals  upon  the  instmction 
given  and  thoee  refused  make  the  question 
here  and  represent  the  opposing  contentions 
of  the  parties.  The  railway  company  con- 
tends that  plaintiff's  knowledge  of  the  cin- 
der pile  and  his  conduct  constituted  assump- 
tion of  risk  and  a  complete  defense  to  the 
^  action.  The  plaintiff,  on  the  other  hand, 
li  insists   that  such   knowledge   and   conduct 

*  amounted,  at  the  utmost,*  to  no  more  than 
contributory  negligence,  and  should  not  have 
barred  recovery,  though  it  might  have  re- 
duced the  amount  of  recovery.  Indeed, 
plaintiff  goes  farther  and  contends  that, 
whatever  might  have  been  the  evidence  re- 
specting his  knowledge  or  lack  of  knowledge 
of  the  danger,  he  did  not  assume  the  risk 
if  the  company  was  negligent;  and,  further, 
that  employees'  continuance  in  service  with 
knowledge  of  a  dangerous  condition  and 
without  complaint  does  not  bar  recovery 
under  the  act  of  Congress.  He  concedes, 
however,  that  he  encounters  in  opposition 
to  his  contentions  the  ruling  in  Seaboard 
Air  Line  R.  Co.  v.  Horton,  233  U.  S.  492, 
68  L.  ed.  1062,  L.R.A.1915C,  1,  34  Sup.  Ct. 
Rep.  635,  Ann.  Cas.  1915B,  475,  8  N.  C.  C. 
A.  834,  and  therefore  asks  a  review  of  that 
case,  asserting  that  "the  considerations  up- 
on which  the  true  construction  of  the  act 
depends  were  not  suggested  to  the  court." 

The  argument  to  sustain  the  assertion  and 
to  present  what  he  deems  to  be  the  true 
construction  of  the  act  is  elaborate  and  in- 
volved. It  would  extend  this  opinion  too 
much  to  answer  it  in  detail.  He  does  not 
express  his  contention  in  any  pointed  propo- 
sition. He  makes  it  through  a  comparison  of 
the  sections  of  the  act,  and  insists  that  to 
retain  the  common-law  doctrine  of  the  as- 
sumption of  risk  is  to  put  the  4th  section  in 
conflict  with  the  other  sections.  The  basis 
of  the  contention  is  that  the  act  was  in- 
tended to  be  punitive  of  negligence,  and  does 
not  cast  on  the  employees  of  carriers  the 
assumption  of  risk  of  any  condition  or  sit- 
uation caused  by  such  negligence.  This  is 
manifest,  it  is  insisted,  from  the  provisions 
of  the  3d  section  of  the  act,  which  provides 
that  the  contributory  negligence  of  the  em- 
ployee "shall  not  bar  a  recovery;"  and  of 
the  5th  section,  which  precludes  the  carrier 
from  exempting  itself  from  liability.  This 
purpose  is  executed,  and  can  only  be  execut- 
ed, it  is  urged,  by  construing  the  words  of  § 
4  (which  we  shall  presently  quote)  to  apply 
^  to  "the  ordinary  risks  inherent  in  the  busi- 
n  ness, — the  unavoidable  risks  which  are  in- 

•  trinsic^notwithstanding  the  performance  by 
the  carrier  of  its  personal  duties.  They  do 
Bot  include  the  'secondary  and  ulterior' 
risks  arising  from  abnormal  dangers  due  to 
the  employer's  negligence."  And,  further:  I 
TTlie  object  of  this  section  was  not  to  adopt 


by  implication  the  common-law  defense  of 
assumption  of  risk  of  such  abnormal  dan- 
gers. Its  object  was  in  express  terms  to  ex- 
clude the  defense  which,  before  the  passage 
of  the  act,  was  available  to  the  carrier  in 
determining  what  are  the  'risks  of  his  em 
ployment'  assumed  by  the  employee." 

These,  then,  are  the  considerations  whick 
plaintiff  says  were  not  submitted  to  the 
court  in  the  Horton  Case,  and  which  he 
urges  to  support  his  contention  that  assump- 
tion of  risk  has  been  abolished  absolutely. 

We  are  unable  to  concur.  The  contention 
attributes  to  Congress  the  utmost  confusion 
of  thought  and  language,  and  makes  it  ex- 
press one  meaning  when  it  intended  another. 

The  language  of  §  4  demonstrates  its 
meaning.  It  provides  that  in  any  action 
brought  by  an  employee  he  "shall  not  b< 
held  to  have  assumed  the  risks  of  his  em- 
ployment in  any  case  where  the  violation 
by  such  common  carrier  of  any  statute  en- 
acted for  the  safety  of  employees  contributed 
to  the  injury  or  death  of  such  employee." 
It  is  clear,  therefore,  that  the  assumption  of 
risk  as  a  defense  is  abolished  only  where 
the  negligence  of  the  carrier  is  in  violation 
of  some  statute  enacted  for  the  safety  of 
employees.  In  other  cases,  therefore,  it  la 
retained.  And  such  is  the  ruling  in  the 
Horton  Case,  made  upon  due  consideration 
and  analysis  of  the  statute  and  those  to 
which  it  referred.  It  was  said:  "It  seems  tx> 
us  that  §  4,  in  eliminating  the  defense  of  as- 
sumption of  risk  in  the  cases  indicated, 
quite  plainly  evidences  the  legislative  in- 
tent that  in  all  other  cases  such  assumption 
shall  have  its  former  effect  as  a  complete^ 
bar  to  the  action."  And  there  was  a  com-eo 
parison  made  of  §  4  with  the  other*sections,« 
and  the  relation  and  meaning  of  each  de- 
termined, and  the  preservation  by  the  stat- 
ute of  the  distinction  between  assumption 
of  risk  and  contributory  negligence,  which 
was  pronounced  "simple"  although  "some- 
times overlooked."  Cases  were  cited  in 
which  the  distinction  was  recognised  and 
applied  (p.  504). 

It  is,  however,  contended  that  the  condi- 
tions of  the  application  of  assumption  of 
risk  were  not  established,  and  that  ''to 
charge  a  servant  with  assumption  of  risk 
the  evidence  (1)  must  show  that  he  was 
'chargeable  with  knowledge  of  the  material 
conditions  which  were  the  immediate  cause 
of  his  injury,'  and  (2)  must  establish  his 
'appreciation  of  the  dangers  produced  by 
the  abnormal  conditions.'"  The  testimony 
of  plaintiff  is  adduced  to  show  that  these 
conditions  did  not  exist  in  his  case. 

He  admitted  a  knowledge  of  the  "ma- 
terial conditions,"  and  it  would  be  going 
very  far  to  say  that  a  fireman  of  an  engine 
who  knew  of  the  custom  of  depositing  ein- 
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den  between  the  trades,  knew  of  their  exist- 
cnoe,  and  who  attempted  to  mount  an  engine 
with  a  Teaael  of  water  in  his  hands  holding 
'^ot  over  a  gallon/'  oould  be  eonsidered  as 
not  haying  appreciated  the  danger  and  as- 
sumed the  risk  of  the  situation  because  he 
had  forgotten  their  existence  at  the  time  and 
did  not  notice  them.  We  think  his  situation 
brought  him  within  the  rule  of  the  cases. 
Gila  Valley,  G.  k  N.  R.  Co.  ▼.  Hall,  232 
U.  8.  94,  102,  58  L.  ed.  521,  524,  34  Sup. 
Ct  Rep.  229. 

It  is  objected,  however,  that  instruction 
A,  '^viewed  wholly  with  reference  to  com- 
mon-law principles,"  is  erroneous  in  that  it 
omitted  to  state  as  an  element  the  apprecia- 
tion by  plaintiff  of  the  danger  of  the  situa- 
tion as  necessary  to  his  assumption  of  risk. 
But  that  objection  was  not  made  at  the 
trial.  The  objection  made  was  general,  that 
the  instruction  did  "not  correctly  state  the 
common-law  doctrine  of  assumption  of  risk." 
It  waa  therefore  very  indeterminate,  and  we 
M  cannot  say  that  the  court  considered  that 
?it  was  directed  to  the  omission*  to  express 
or  to  bring  into  prominence  the  appreciation 
by  plaintiff  of  the  danger  he  incurred. 

The  instruction  was  refused  by  the  trial 
eoQrt  upon  objection  by  plaintiff.  It  was 
oonsidered  by  the  supreme  court  of  appeals, 
and  plaintiff  contended  against  it  there  only 
upon  the  ground  that  the  assumption  of 
risk  was  not  available  as  a  defense  under 
th«  act  of  Congress.  He  made  the  conten- 
tion there  that  he  does  here,  and  which  we 
have  already  considered,  that  the  act  of 
Congress  precludes  the  defense  of  assump- 
tion of  risk  of  any  condition  or  situation 
caused  by  the  n^ligence  of  a  carrier.  And 
this  was  the  full  extent  of  plaintiff's  con- 
tention* Had  he  made  the  specific  one  now 
made,  the  supreme  court  of  appeals  would 
have  dealt  with  it,  for  the  opinion  of  the 
eourt  shows  a  clear  recognition  of  the  ele- 
ments necessary  to  the  doetrine  of  assump- 
tion of  risk,  and  the  trial  court  as  well 
must  have  understood  them;  and  we  cannot 
suppose  that  the  court  discerned  in  plain- 
tiff's general  objection  the  specification 
which  he  now  contends  was  necessary,  and 
which  it  was  error  to  refuse. 
Judgment  affirmed. 


(S41  V.  8.  »7) 

KINDRED   BAUGHAM,   Administrator  of 

Riohard  T.  Baugham,  Deceased,  Plff.  in 

Err., 

V. 

NEW   YORK,   PHILADELPHIA,  k  NOR- 
FOLK  RAILROAD  COMPANY. 

OouBTS  ^s>899(2)— EhiBOB  to  State  Coubt 
— Following  UECisioif  Below— Assump- 
tion OF  Risk. 

X.  The  concurrent  determination  of  the 


state  trial  and  appellate  courts  that  the 
evidence  showed  that  a  deceased  railway 
emplovee,  for  whose  death  an  action  waa 
brought  under  the  Federal  employers'  lia- 
bility act  of  April  22,  1908  (35  SUt.  at  L. 
65,  chap.  149,  Comp.  Stat.  1913,  §  8657), 
as  amended  by  the  act  of  April  5,  1910  (36 
Stat,  at  L.  291,  chap.  143),  assumed  the 
risk  of  the  danger  which  resulted  in  his  in- 
jury and  death,  will  not  be  disturbed  by 
the  Federal  Supreme  Court  on  writ  of  er* 
ror  unless  clearly  erroneous. 

[Bd.  Note.— For  other  cases,  see  Courts,  Ce&t. 
Dig.  I  1090;  Dec.  Dig.  «=»399(2)  ;  Appeal  and 
Error,  Cent  Dig.  Sfi  3385,  3396.] 

Master  and  Servant  €==»204(1)— Bmflot- 
EB8'  Liability— Absumftion  of  Risk. 
2.  The  express  declaration  by  the  Fed- 
eral employers'  liability  act  of  April  22» 
1008  (35  Stat,  at  L.  65,  chap.  149,  Comp. 
Stat.  1913,  §  8657),  §  4,  that  an  employee 
shall  not  be  held  to  have  assumed  the  risk 
of  his  employment  in  any  case  where  the 
violation  by  the  carrier  of  any  statute  en- 
acted for  the  safety  of  employees  contrib- 
uted to  his  injury  or  death,  must  be  deemed 
to  leave  in  force  in  all  other  cases  the  de- 
fense of  the  assumption  of  risk  of  the  car- 
rier's negligence,  notwithstanding  the  pro* 
vision  of  the  3d  section  of  that  act,  that 
the  contributory  negligence  of  the  employee 
"shall  not  bar  a  recovery,"  and  that  of  the 
6th  section,  precluding  the  carrier  from 
exempting  itself  from  liability. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fi  644;    Dec.  Dig.  «a»»>4(D.] 

[No.  327.] 

Argued  April  27,  1916.     Decided  May  22» 
1916. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  judgment  denying  a  writ  of  error  to  the 
Circuit  Court  of  Norfolk  County,  in  that 
state,  to  review  a  judgment  in  favor  of 
defendant  in  an  action  for  death,  brought 
under  the  Federal  employers'  liability  aoi. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  P.  Bnford  for  plaintiff  la 
error. 

Messrs.  Thomas  H.  Wllloox  and  Franda 
I.  Qowen  for  defendant  in  error.  m 

m 
*Mr.  Justiee  McKenna  delivered  the  opis«* 
ion  of  the  court: 

Action  for  damages  under  the  Federal 
employers'  liability  act  [35  Stat,  at  L.  66, 
chap.  149,  Comp.  Stat.  1913,  S  8667,  36 
Stat,  at  L.  291,  chap.  143],  brought  in  the 
circuit  court  of  Norfolk  county,  state  of 
Virginia,  by  plaintiff  in  error  (we  shall 
call  him  plaintiff),  administrator  of  th* 
estate  of  Richard  T.  Baugham. 

The  ground  of  action  was  that  the  rafl* 
road  company,  an  interstate  carrier,  cauaei 
by  its  negligence  the  death  of  plaintiff's  !»• 
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testate  while  he  was  employed  and  engaged 
in  nuui  oommeroe* 

Richard  T.  Baugham  was  between  the 
ages  of  eighteen  and  twenty  yean,  and  was 
engaged  by  the  railroad  eompany  to  act  as 
brakeman  in  its  yard  at  Port  Norfolk,  Vir- 
ginia. On  the  second  day  of  his  employ- 
ment, while  mounting  a  freight  car  that 
was  being  transferred  from  the  wharf  of 
8  the  company  to  a  barge  moored  at  the 
^  wharf/ he  was  killed  by  being  crushed  be- 
tween that  car  and  other  cars  which  were 
upon  the  barge. 

There  were  four  tracks  on  the  barge.  Be- 
tween the  outside  and  center  tracks,  of 
which  there  were  two,  there  was  sufficient 
■pace  for  an  employee  to  mount  in  safety 
ears  moving  between  those  tracks.  There 
was  also  sufficient  space  between  the  cen- 
ter tracks  for  some  distance  from  where 
they  entered  the  barge  from  the  wharf.  But 
these  tracks  gradually  converged  until  the 
space  between  them  so  diminished  that  cars 
being  moved  on  one  center  track  would  al- 
most touch  those  standing  on  the  other 
eenter  track.  The  roofs  of  the  cars  would 
sometimes  touch. 

By  reason  of  this  proximity  of  the  cars 
it  is  alleged  that  serious  and  deadly  injury 
would  be  inflicted  upon  the  servants  and 
employees  of  the  eompany  if  they  should 
be  caught  between  the  cars.  Plaintiff's  in- 
testate was  so  caught  and  received  injuries 
from  whieh  he  died. 

It  was  the  duty  of  the  company,  it  was 
alleged,  to  have  admonished  and  warned 
the  deoeased  of  the  difficulties,  dangers,  and 
perils  attendant  upon  his  service  and 
duties  as  brakeman,  so  that  he  might  safe- 
ly have  performed  them;  but  that  the  com- 
pany wholly  failed  to  do  so,  and  that  in 
consequence  the  deceased,  in  the  perform- 
ance of  his  duties  as  brakeman  on  trains 
being  transferred  from  the  wharf  to  the 
barge,  and  while  ascending  one  of  the  ears, 
was  caught  and  confined  between  the  eaves 
of  the  roof  of  the  car  which  he  was  ascend- 
ing and  the  eaves  of  the  roof  or  roofs  of  an- 
other ear  or  cars  and  fatally  injured. 

Damages  were  prayed  in  the  sum  of  $60,- 
000. 

The  eompany  pleaded  not  guilty,  and,  as 
special  d^enses,  that  the  deceased  was 
guilty  of  contributory  negligence,  and  that 
he  ''assumed,  when  he  entered  the  employ- 
ment of  the  company,  the  risk  of  being  in- 
jured in  the  manner  charged  in  the  declara- 
^tion." 

2  The  case  was  tried  to  a  jury.  Upon  the 
•  conclusion  of*  the  testimony  the  company 
demurred  to  the  evidence,  and  plaintiff 
joined  in  the  demurrer;  whereupon,  the 
jury  being  required  to  say  what  damages 
the  plaintiff  sustained  if  judgment  should 
86  8.  0.— 38. 


be  given  for  plaintiff  upon  the  evidence,  re- 
sponded, "that  if,  upon  the  demurrer  to  the- 
evidence,  the  law  be  for  the  plaintiff,  then 
we  find  for  the  plaintiff,  and  assess  the  dam> 
ages  which  he  ought  to  recover  at  $10,000.** 

The  demurrer  to  the  evidence  was  sus- 
tained, and  it  was  adjudged  that  plaintiff' 
take  nothing  by  his  suit.  The  judgment 
was  affirmed  by  the  supreme  court  of  ap- 
peals. 

The  tracks  on  the  barge  and  the  operation, 
of  the  cars  can  easily  be  visualized.  There 
were  four  tracks,  two  center  ones  and  two- 
outside  ones,  the  former  converging  as  they 
approached  until  they  came  so  close  to* 
getber  that  any  one  caught  between  cars- 
moving  upon  them  would  be  crushed.  The 
deceased,  while  ascending  a  moving  car, 
was  caught  between  it  and  a  car  standing 
on  the  barge  and  fatally  injured.  The  in* 
quiry  is — and  upon  it  rests  the  determina- 
tion of  the  case — ^What  knowledge  had  the 
deceased  of  this  situation,  and  what  was- 
the  effect  of  that  knowledge  upon  the  lia- 
bility, if  any,  of  the  company? 

Plaintiff  makes  two  contentions:  <1) 
That  the  company  failed  to  warn  deceased 
of  the  danger  to  wbich  he  was  exposed,  and 
that  such  failure  was  negligence  on  the 
part  of  the  company.  (2)  That  the  con- 
vergence of  the  tracks  on  the  barge  was  a 
defect  or  insufficiency  due  to  the  negligence 
of  the  eompany  in  its  track,  roadbed,  barge,, 
and  equipment. 

The  railroad  company  opposes  plaintiff's 
contentions  and  insists  that  the  deceased 
assumed  the  risk  of  the  danger  which  re- 
sulted in  his  injury  and  death.  A  determi- 
nation of  these  contentions  depends  upon 
the  evidence,  and,  considering  it,  the  state 
courts,  trial  and  appellate,  decided  against 
the  contentions  of  plaintiff,  and  in  so  doing 
in  effect  held  that  the  conditions  of  the  as-J* 
sumption^of  risk  by  deceased  were  satisfied.  • 
Gila  Valley,  0.  ft  N.  R.  Oo.  v.  Hall,  232 
U.  8.  94,  102,  68  L.  ed.  521,  524,  34  Sup. 
Ct  Rep.  229. 

We  have  considered  the  evidence,  and  we 
cannot  say  that  the  conclusion  was  palpably 
erroneous,  and  following  the  rule  expressed 
in  Great  Northern  R.  Oo.  v.  Knapp,  240 
U.  S.  464,  466.  60  L.  ed.  — ,  86  Sup.  Ot. 
Rep.  399,  and,  as  having  analogy,  Chicago 
Junction  R.  Oo.  v.  King,  222  U.  S.  222.  66 
Tj.  ed.  173,  32  Sup.  Ct  Rep.  79,  we  an- 
nounce our  concurrence  without  discussion. 

It  is  further  contended  "that,  as  a  mat- 
ter of  law,  the  common-law  assumption  of 
risk  is  not  a  defense  in  bar  of  an  action' 
imder  the  act  of  Congress."  The  contention 
is  untenable.  Jacobs  v.  Southern  R.  Co.  241 
U.  S.  229, 60  L.  ed.  — ,  36  Sup.  Ct  Rep.  688.. 

Judgment  sffirmed. 
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CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY, Plff.  in  Err., 

T. 

ASA  P.  CARNAHAN. 

JXTBT  ^=:>32(2)— INFKINOEMENTOF  RlOHTV- 
KUMBEB  OF  JUBOBS— AcnON  UNDEB  FSD- 

BBAL  Statute. 

1.  A  party  to  an  action  in  a  state 
eourt  under  the  Federal  employers'  liability 
act  of  April  22,  1908  (35  Stat,  at  L.  65, 
chap.  149,  Comp.  Stat.  1913,  §  8657),  as 
amended  by  the  act  of  April  5,  1910  (36 
Stat,  at  L.  291,  chap.  143),  is  not  entitled 
to  a  jury  of  twelve  men,  where  the  local 
practice  permits  a  jury  of  less  than  that 
number,  because  of  the  requirement  of  U. 
S.  Const.,  7th  Amend.,  that  trials  by  jury 
be  according  to  the  course  of  the  common 
law,  i.  e.y  by  a  jury  of  twelve. 

[Ed.   Note.— For  other  cases,   see  Jury,    Cent. 
Dig.  8  222 ;    Dec.  Dig.  (S=s>32(2).] 

DAlf  AGES     ^=»216(7)  —  INSTBUCTION&— Em- 

PLOYEBs'   Liability. 

2.  Instructing  the  jury  in  an  action 
under  the  Federal  employers*  liability 
act  of  April  22,  1908  (35  Stat,  at  L.  65, 
chap.  149,  Comp.  Stat.  1913,  §  8657),  as 
amended  by  the  act  of  April  5,  1910  (36 
Stat,  at  L.  291,  chap.  143),  that  they  may 
take  into  consideration,  in  assessing  the 
damages,  the  **pain  and  suffering  of  the 
plaintiff,  his  mental  anguish,  the  bodily 
injury  sustained  by  him,  his  pecuniary  loss, 
his  loss  of  power  and  capacity  for  work 
and  ita  effect  upon  his  future,  not,  however, 
in  excess  of  $36,000,  as  to  them  may  seem 
just  and  fair,"  is  not  objectionable  as  per- 
mitting the  jury  to  indulge  in  speculation 
as  to  future  results,  and  as  leaving  the 
amount  of  damages  to  conjecture  without 
regard  to  the  evidence,  where  the  court  ex- 
plicitly enjoined  upon  the  jury  that  there 
must  be  a  proximate  and  causal  relation 
between  the  damages  and  the  defendant's 
negligence,  and  the  reference  to  the  sum 
mentioned  was  a  limitation  of  the  amount 
stated  in  the  declaration. 

[Ed.    Note.~For    other    cases,    see    Damages, 
Oent.  Dig.  9  662;    Dec.  Dig.  «=s>216(7).l 
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IN  ERROR  io  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  Hanover  County,  in 
that  state,  in  favor  of  plaintiff  in  an  ac- 
tion under  the  Federal  employers'  liability 
act.     Affirmed. 

See  same  case  below,  —  Va.  — ^  86  S.  E. 
863. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  H.  Leake  and  Walter 
Leake  for  plaintiff  in  error. 

Mfltan.  O.  W.  Allen  and  Homan  W. 
WftlMh  for  defendant  in  error. 


Oct.  TEBM,a| 
ei 

*Mr.  Justice  McKenna  delivered  the  opin-* 
ion  of  the  court: 

Error  to  review  a  judgment  in  favor  of 
defendant  in  error  for  $25,000  damages  for 
injuries  sustained  through  the  asserted  neg- 
ligence of  plaintiff  in  error. 

The  action  was  at  law  under  the  employ- 
ers' liability  act  of  Congress.  35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  §  8657; 
36  Stat,  at  L.  291,  chap.  143.  In  accord- 
ance with  the  state  law  it  was  tried  to  a 
jury  of  seven.  This  is  assigned  as  error. 
The  only  other  assignment  is  upon  an  in- 
struction of  the  court  as  to  the  elements 
of  damage.  There  is  no  dispute  as  to  the 
fact  of  injury,  or  that  it  was  received  in 
interstate  commerce,  and  by  the  negligence 
of  plaintiff  in  error. 

( 1 )  The  first  assignment  of  error  is  based 
upon  a  challenge  by  the  railway  company 
to  the  array  of  jurors  on  the  ground  that 
the  jury  was  not  summoned,  selected, 
formed,  and  constituted  as  provided  by 
the  Constitution  of  the  United  States.  In 
other  words,  the  contention  is  "that  in  the 
trial  of  cases  under  the  employers'  liability 
act  of  Congress  the  parties  are  entitled  to 
a  common-law  jury  of  twelve  men,  as  pro- 
vided for  by  the  7th  Amendment  to  the  Con* 
stitution  of  the  United  States." 

The  assignment  is  without  foundation. 
Minneapolis  &  St.  L.  R.  Co.  v.  Bombolis,  de- 
cided this  day  [241  U.  S.  211,  60  L.  ed.  — , 
86  Sup.  Ct.  Rep.  595].  $ 

•(2)  The  instruction  which  is  the  basis  of  7 
the  second  assignment  of  error  is  as  follows: 

"The  court  instructs  the  jury  that  if  they 
believe  from  a  preponderance  of  the  evidence 
that  the  defendant  is  liable  to  the  plaintiff 
in  this  action,  then  in  assessing  damages 
against  the  defendant,  they  may  take  into 
consideration  the  pain  and  suffering  of  th« 
plaintiff,  his  mental  anguish,  the  bodily 
injury  sustained  by  him,  his  pecuniary  loss, 
his  loss  of  power  and  capacity  for  work  and 
its  effect  upon  his  future,  not  however,  in 
excess  of  $35,000,  as  to  them  may  seem  just 
and  fair."     [—  Va.  — ,  86  S.  E.  863.] 

It  is  objected  (a)  that  the  instruction 
permitted  a  recovery  in  damages  not  only 
for  those  which  proximately  resulted  from 
the  injury,  but  also  for  "its  effects  upon  the 
future,"  which  involved  a  consideration  of 
consequences  which  might  be  essentially 
speculative  and  remote,  (b)  The  instruc- 
tion directed  the  jury  that  the  damages 
might  be  in  such  sum  not  in  excess  of  $36,- 
000  as  to  them  might  seem  just  and  fair. 
By  the  instruction  the  court  called  the  at- 
tention of  the  jury  to  a  certain  sum  and 
gave  judicial  approval  of  it,  caving  them  to 
understand  that  they  could  give  such  sum 
as  they  might  deem  just  and  fair,  without 
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regard  to  the  damages  the  evidenoe  might 
prove. 

The  injury  received  is  pertinent  to  the 
consideration  of  the  instruction.  In  the 
eollision  of  two  trains  defendant  in  error, 
who  was  a  fireman,  "was  caught"  (we  quote 
from  the  opinion  of  the  supreme  court) 
''from  his  knee  of  his  right  leg  down,  be- 
tween the  tank  on  the  tender  and  the  boiler 
head  in  the  cab  of  his  engine,  and  remained 
pinned  in  that  position  for  forty-five  or 
fifty  minutes  before  he  was  extricated  by 
the  efforts  of  his  fellow  workmen.  His  leg 
was  BO  badly  mashed  and  burned  that  it 
eventually  had  to  be  amputated  at  a  point 
between  the  knee  and  the  thigh,  and  it  is 
^  for  these  injuries  and  his  consequent  suf- 
^  f erings  that  he  sues  to  recover  damages." 
•  ^The  supreme  eourt  expressed  the  view 
that  the  speculation  of  future  results  which 
the  railway  company  professed  to  appre- 
hend was  not  left  by  the  instruction  for  the 
jury  to  indulge,  nor  did  the  instruction 
commit  the  amount  of  damages  to  the  con- 
jecture of  the  jury  independently  of  the 
evidence  in  the  case.  The  contention  made 
here  was  explicitly  rejected,  viz.,  that  the 
instruction  permitted  the  jury  to  take  into 
consideration  the  "possible  future  physical 
effects  from  the  injury,  such  as  future  suf- 
fering in  the  absence  of  evidence  as  to  the 
probability  of  such."  The  court  remarked 
that  it  would  be  a  strained  construction  of 
the  language  of  the  instruction  "to  hold  that 
it  referred  to  future  suffering,  and  that 
damages  not  the  proximate  result  of  the 
injuries  received  were  included  under"  it, 
and  that,  besides,  such  conclusion  was  pre* 
eluded  by  an  instruction  given  at  the  re- 
quest of  the  railway  company,  which  was 
"that  in  order  for  the  plaintiff  to  recover 
in  this  case  he  must  prove  by  a  preponder- 
ance of  the  evidence  that  the  injuries  he 
sustained  were  the  direct  and  proximate  re- 
sult of  the  n^ligence  of  the  defendant." 

The  comment  of  the  court  is  accurate  and 
we  can  add  nothing  to  it.  The  principle  is 
established  that  when  the  evidence  in  a 
case  shows  that  there  will  be  future  effects 
from  an  injury,  an  instruction  which  justi- 
fies an  inclusion  of  them  in  an  award  of 
damages  is  not  error.  Washington  k  G. 
R.  Co.  V.  Harmon  (Washington  &  G.  R.  Co. 
V.  Tobriner),  147  U.  S.  571,  37  L.  ed.  284, 
13  Sup.  Ct.  Rep.  557 ;  McDermott  v.  Severe, 
202  U.  S.  600,  60  L.  ed.  1162,  26  Sup.  Ct. 
Rep.  700. 

It  is  also  objected  that  the  instruction 
"allowed  the  jury  to  indulge  in  speculation 
and  conjecture;  invited  their  attention  to 
the  sum  of  $35,000,  and  allowed  the  jury 
to  give  such  sum  as  damages  as  to  them 
might  'seem  Just  and  fair*  without  stating 
that  the  damages  oould  be  only  such  at  were 
proved    by    this    evidence   to    have   proxi- 


mately resulted  from  the  negligent  act  com- 
plained of."  ^ 

The  objection  is  untenable.  As  we  have§ 
seen,  the  court  ^explicitly  enjoined  upon  the* 
jury  that  there  must  be  a  proximate  and 
causal  relation  between  the  damages  and  the 
negligence  of  the  company,  and  the  reference 
to  the  sum  of  $35,000  was  a  limitation 
of  the  amount  stated  in  the  declaration. 
There  could  have  been  no  misunderstand- 
ing of  the  purpose  of  the  instruction.  Nor- 
folk k  W.  R.  Co.  V.  Earnest,  229  U.  S. 
114,  119,  57  L.  ed.  1096,  1100,  33  Sup.  Ct 
Rep.  654,  Ann.  Cas.  1914C,  172. 

Judgment  affirmed. 


(241  U.  8.  XU> 
MINNEAPOLIS  k  ST.  LOUIS  RAILROAD 
COMPANY,  Plff.  in  Err., 

T. 

GEORGE  BOMBOLIS,  as  Administrator  of 
the  Estate  of  Constantine  Nanos,  iJias 
Gust  Nanos,  Deceased. 

JUBT  ^=5>32(4)— INFUNGEIIENT  OF  RlGHT— 

NoK UNANIMOUS  Vebdict— Action  undeb 

Federal  Statute. 

The  requirement  of  U.  S.  Const.,  7th 
Amend.,  that  trials  by  jury  be  according 
to  the  course  of  the  common  law,  i.  e.,  by 
a  unanimous  verdict,  does  not  control  the 
state  courts,  even  when  enforcing  rights 
under  a  Federal  statute  like  the  employers' 
liability  act  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  §  8657), 
and  such  courts  may,  therefore,  give  effect 
in  actions  under  tiiat  statute  to  a  local 
practice  permitting  a  less  than  unanimous 
verdict. 

[Ed.  Note.~For  oUier  cases,  Me  Jury.  Gent. 
Dig.  fi  224;   Dec  Dig.  a=s>32(4).] 

[No.  478.] 

Argued   and   submitted   April    19   and  20, 
1916.     Decided  May  22,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed 
a  judgment  of  the  District  Court  of  Henne- 
pin County,  in  that  state,  in  favor  of  plain- 
tiff in  an  action  for  death,  brought  under 
the  Federal  employers'  liability  act.  Af- 
firmed. 

See  same  case  below,  on  first  appeal,  128 
Minn.  112,  150  N.  W.  385. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  M .  Miner  and  Wil- 
liam H.  Bremner  for  plaintiff  in  error. 

Mr.  George  B.  Leonard  for  defendant  in 
error.  ^ 

*Mr.   Chief  Justice   White  delivered  the* 
opinion  of  the  court: 

Counting  upon  the  employers'  liability  act 
of  1908  (chap.  149,  36  Stat  at  L.  65).  m 
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amended  by  the  act  of  1910  (chap.  143,  36 
Stat  at  L.  291,  Comp.  Stat.  1913,  §  8662), 
the  defendant  in  error  sued  in  a  state  court 
to  recover  for  the  loss  resulting  from  the 
death  of  Nanos,  his  intestate,  alleged  to 
have  been  occasioned  by  the  negligence  of 
the  plaintiff  in  error  while  he,  Nanoa,  was 
in  its  employ  and  engaged  in  interstate 
•commerce. 

Whatever  may  have  been  the  controver- 
sies in  the  trial  court  prior  to  the  verdict 
of  the  jury  in  favor  of  the  plaintiff,  and 
the  contentions  which  were  unsuccessfully 
urged  in  the  court  below  to  secure  a  re- 
versal of  the  judgment  entered  thereon,  on 
this  writ  of  error  they  have  all  but  one  been 
abandoned,  and  hence  have  all  but  one  be- 
come negligible.  As  the  one  question  here 
remaining  was  also  involved  in  five  other 
cases  pending  under  the  employers'  liability 
act  on  writs  of  error  to  the  courts  of  last 
resort  of  Virginia,  Kentucky,  and  Oklahoma, 
those  cases  and  this  were  argued  together. 
As  the  other  cases,  however,  involve  addi- 
tional questions,  we  dispose  separately  of 
•9  this  case  in  order  to  decide  in  this  the  one 
Jj  question  which  is  common  to  them  all,  and 
*  thus  enable  the  other  cases,*  if  we  deem  it 
is  necessary  to  do  so,  to  be  treated  in  sepa- 
rate opinions. 

By  the  Constitution  and  laws  of  Minne- 
sota in  civil  causes,  after  a  case  has  been 
under  submission  to  a  jury  for  a  period  of 
twelve  hours  without  a  unanimous  verdict, 
five  sixths  of  the  jury  are  authorized  to 
reach  a  verdict,  which  is  entitled  to  the 
legal  effect  of  a  unanimous  verdict  at  com- 
mon law.  When  in  the  trial  of  this  case 
the  court  instructed  the  jury  as  to  their 
Tight  to  render  a  verdict  under  such  cir- 
cumstances, the  defendant  company  object- 
ed on  the  ground  that,  as  the  cause  of  ac- 
tion against  it  arose  under  the  Federal 
•employers'  liability  act, — in  other  words, 
was  Federal  in  character, — ^the  defendant 
was  by  the  7th  Amendment  to  the  Consti- 
tution of  the  United  States  entitled  to  have 
its  liability  determined  by  a  jury  consti- 
tuted and  reaching  its  conclusion  according 
to  the  course  of  the  common  law,  and  hence 
to  apply  the  state  statute  would  be  repug- 
nant to  the  7th  Amendment.  This  objec- 
tion, which  was  overruled  and  excepted  to, 
was  assigned  as  error  in  the  court  below, 
was  there  adversely  disposed  of  (128  Minn. 
112,  150  N.  W.  385),  and  the  alleged  re- 
sulting error  concerning  such  action  is  the 
one  question  which,  we  have  said,  is  now 
urged  for  reversal. 

It  has  been  so  long  and  so  conclusively 
settled  that  the  7th  Amendment  exacts  a 
trial  by  jury  according  to  the  course  of  the 
oommon  law,  that  is,  by  a  unanimous  ver- 
(American  Pub.  Co.  ▼.  Fisher,  166  U. 


fS.  464,  41  L.  ed.  1079,  17  Sup.  Ct.  R?p. 
618;  Springville  v.  Thomas,  166  U.  S.  707, 
41  L.  ed.  1172,  17  Sup.  Ct.  Rep.  717;  Capi- 
tal Traction  Co.  ▼.  Hof,  174  U.  S.  1,  43 
L.  ed.  873,  19  Sup.  Ct.  Rep.  580),  that  it 
is  not  now  open  in  the  slightest  to  question 
that  if  the  requirements  of  that  Amend- 
ment applied  to  the  action  of  the  state  of 
Minnesota  in  adopting  the  statute  concern- 
ing a  less  than  unanimous  verdict,  or  con- 
trolled the  state  court  in  enforcing  that 
statute  in  the  trial  which  is  under  review, 
both  the  statute  and  the  action  of  the  court 
were  void  because  of  repugnancy  to  the  Con-^ 
stitution  of  the  United  States.  The  onejj 
question  to  be  decided  is  therefore  reduced* 
to  this:  Did  the  7th  Amendment  apply  to 
the  action  of  the  state  legislature  and  to 
the  conduct  of  the  state  court  in  enforcing 
at  the  trial  the  law  of  the  state  as  to  what 
was  necessary  to  constitute  a  verdict? 

Two  propositions  as  to  the  operation  and 
effect  of  ^e  7th  Amendment  are  as  con- 
clusively determined  as  is  that  concerning 
the  nature  and  character  of  the  jury  re- 
quired by  that  Amendment  where  applica* 
ble.  (a)  That  the  first  ten  Amendments, 
including,  of  course,  the  7th,  are  not  con- 
cerned with  state  action,  and  deal  only  with 
Federal  action.  We  select  from  a  multitude 
of  cases  those  which  we  deem  to  be  leading: 
Barron  v.  Baltimore,  7  Pet.  243,  8  L.  ed. 
672;  Fox  v.  Ohio,  5  How.  410,  434,  12  U 
ed.  213,  223;  Twitchell  ▼.  Pennsylvania,  7 
Wall.  321,  19  L.  ed.  223;  Brown  r.  New 
Jersey,  176  U.  S.  172,  174,  44  L.  ed.  119, 
120,  20  Sup.  Ct.  Rep.  77;  Twining  ▼.  New 
Jersey,  211  U.  S.  78,  93,  53  L.  ed.  97,  lOS. 
And,  as  a  necessary  corollary,  (b)  that 
the  7th  Amendment  applies  only  to  pro- 
ceedings in  courts  of  the  United  States,  and 
does  not  in  any  manner  whatever  govern  or 
regulate  trials  by  jury  in  state  courts,  or 
the  standards  which  must  be  applied  con- 
cerning the  same.  Livingston  ▼.  Moore,  7 
Pet.  469,  552,  8  L.  ed.  751,  781;  Supreme 
Justice  V.  Murray  (Supreme  Justice  t. 
United  States)  9  Wall.  274,  19  L.  ed.  658; 
Edwards  v.  Elliott,  21  Wall.  532,  22  L.  ed. 
487;  Walker  ▼.  Sauvinet,  92  U.  S.  90,  23 
L.  ed.  678;  Pearson  v.  YewdaU,  95  U.  S. 
294,  24  L.  ed.  436.  So  completely  and  con- 
clusively have  both  of  these  principles  been 
settled,  so  expressly  have  they  been  recog- 
nized without  dissent  or  question  almost 
from  the  beginning  in  the  accepted  inter- 
pretation of  the  Constitution,  in  the  enact- 
ment of  laws  by  Congress  and  proceedings 
in  the  Federal  courts,  and  by  state  Con- 
stitutions and  state  enactments  and  pro- 
ceedings in  the  state  courts,  that  it  is  true 
to  say  that  to  concede  that  they  are  open 
to  contention  would  be  to  grant  that  noth- 
ing whatever  had  been  settled  as  tD  th* 
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power  of  state  and  Federal  governments  or 
3Q  the  authority  of  state  and  Federal  courts 
^  and  their  mode  of  procedure  from  the  be- 

•  ginning.  Doubtless  it  waa^this  view  of  the 
contention  which  led  the  supreme  court  of 
Minnesota  In  this  case  and  the  courts  of 
last  resort  of  the  other  states  in  the  cases 
which  were  argued  with  this  to  coincide  in 
opinion  as  to  the  entire  want  of  founda- 
tion for  the  proposition  relied  upon,  and 
in  the  conclusion  that  to  advance  it  was 
virtually  to  attempt  to  question  the  entire 
course  of  judicial  ruling  and  legislative 
practice,  both  state  and  national,  which  had 
prevailed  from  the  commencement.  And  it 
was,  of  course,  presumably  an  appreciation 
of  the  principles  so  thoroughly  settled  which 
caused  Congress,  in  the  enactment  of  the 
employers'  liability  act,  to  clearly  contem- 
plate the  existence  of  a  concurrent  power 
and  duty  of  both  Federal  and  state  courts 
to  administer  the  rights  conferred  by  the 
statute  in  accordance  with  the  modes  of 
procedure  prevailing  in  such  courts.  In- 
deed, it  may  not  be  doubted  that  it  must 
have  been  the  same  point  of  view  which  has 
caused  it  to  come  to  pass  that  during  the 
number  of  years  which  have  elapsed  since 
the  enactment  of  the  employers'  liability  act 
and  the  safety  appliance  act,  and  in  the 
laige  number  of  cases  which  have  been 
tried  in  state  courts,  growing  out  of  the 
rights  conferred  by  those  acts,  the  judg- 
ments in  many  of  such  cases  having  been 
here  reviewed,  it  never  entered  the  mind  of 
anyone  to  suggest  the  new  and  strange  view 
eonceming  the  significance  and  operation  of 
the  7th  Amendment  which  was  urged  in 
this  case  and  the  cases  which  were  argued 
with  it. 

Under  these  circumstances  It  would  be 
sufficient  to  leave  the  unsoundness  of  the 
proposition  to  the  demonstration  to  result 
from  the  application  of  the  previous  au- 
thoritative rulings  on  the  subject,  and  the 
force  of  the  reasoning  inherently  considered 
upon  which  they  were  based,  as  also  upon 
its  convincing  power  so  aptly  portrayed  by 
the  opinions  of  the  courts  below  in  this  and 
the  other  cases  which  we  have  said  were 

^  argued  along  with  this.     Cheapeake  k  O. 

J  R.  Co.  V.  Carnahan,  —  Va.  — ,  86  S.  E.  863  ; 

•  Chesapeake  ft  O.^R.  Co.  v.  Kelly,  160  Ky. 
296,  169  S.  W.  736,  161  Ky.  665,  171  S. 
W.  186;  Louisville  ft  N.  R.  Co.  v.  Stewart, 
163  Ky.  823,  174  S.  W.  744;  St.  Louis  ft  S. 
F.  R.  Co.  V.  Brown,  —  Okla.  — ,  144  Pac. 
1076.  In  view,  however,  of  the  grave  mis- 
conception of  the  very  fundamentals  of  our 
constitutional  system  of  government  which 
is  involved  in  the  proposition  relied  upon 
and  the  arguments  seeking  to  maintain  it, 
and  the  misapplication  of  the  adjudged  cases 
upon  which  th«  arguments  rest,  while  not 


implying  that  the  question  is  an  open  one, 
we  nevertheless  notice  a  few  of  the  princi- 
pal propositions  relied  upon. 

1.  It  is  true,  as  pointed  out  in  Walker  t. 
New  Mexico  ft  S.  P.  R.  Co.  166  U.  S.  593, 
41  L.  ed.  837,  17  Sup.  Ct.  Rep.  421,  1  Am. 
Neg.  Rep.  768,  and  in  American  Pub.  Co. 
V.  Fisher,  166  U.  S.  464,  41  L.  ed.  1079, 
17  Sup.  Ct.  Rep.  618,  that  the  right  to  jury 
trial  which  the  7th  Amendment  secures  is 
a  substantial  one  in  that  it  exacts  a  sub- 
stantial compliance  with  the  common-law 
standard  as  to  what  constitutes  a  jury. 
But  this  truth  has  not  the  slightest  ten- 
dency to  support  the  contention  that  the 
substantial  right  secured  extends  to,  and 
is  operative  in,  a  field  to  which  it  is  not  ap- 
plicable and  with  which  it  is  not  concerned. 
It  is  also  true,  as  pointed  out  in  the  cases 
just  cited,  that  although  territorial  courts 
of  the  United  States  are  not  constitutional 
courts,  nevertheless,  as  they  are  courts 
created  by  Congress,  and  exercise  jurisdic- 
tion alone  by  virtue  of  power  conferred  by 
the  law  of  the  United  States,  the  provisions 
of  the  7th  Amendment  are  applicable  in 
such  courts.  But  this  affords  no  ground  for 
the  proposition  that  the  Amendment  is  ap- 
plicable and  controlling  in  proceedings  in 
state  courts  deriving  their  authority  from 
state  law,  in  the  teeth  of  the  express  and 
settled  doctrine  that  the  Amendment  does 
not  relate  to  proceedings  in  such  courts. 

2.  The  proposition  that,  as  the  7th 
Amendment  is  controlling  upon  Congress, 
its  provisions  must  therefore  be  applicable 
to  every  right  of  a  Federal  character© 
created  by  Congress,  and  regulate  the  en-JJ 
forcement  of*such  right,  but  in  substancs* 
creates  a  confusion  by  which  the  true  sig- 
nificance of  the  Amendment  is  obscured. 
That  is,  it  shuts  out  of  view  the  fact  that 
the  limitations  of  the  Amendment  are  ap- 
plicable only  to  the  mode  in  which  power 
or  jurisdiction  shall  be  exercised  in  tribu- 
nals of  the  United  States,  and  therefore 
that  its  terms  have  no  relation  whatever  to 
the  enforcement  of  rights  in  other  forums 
merely  because  the  right  enforced  is  one  con- 
ferred by  the  law  of  the  United  States. 
And  of  course  it  is  apparent  that  to  apply 
the  constitutional  provision  to  a  condition 
to  which  it  is  not  applicable  would  be  not 
to  interpret  and  enforce  the  Constitution, 
but  to  distort  and  destroy  it. 

Indeed,  the  truth  of  this  view  and  the 
profound  error  involved  in  the  contention 
relied  upon  is  aptly  shown  by  the  further 
propositions  advanced  in  argument  and 
based  upon  the  premise  insisted  upon.  Thus, 
it  is  urged  that  if  the  limitation  of  the 
Amendment  applies  to  Congress  so  as  to 
prevent  that  body  from  creating  a  court 
and  giving  it  power  to  act  free  from  the  re- 
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straints  of  the  Amendment,  it  must  also 
apply,  unless  the  substance  is  to  be  disre- 
garded and  the  shadow  be  made  controlling, 
to  the  power  of  Congress  to  create  a  right 
and  leave  the  power  to  enforce  it  in  a  forum 
to  which  the  constitutional  limitation  is  not 
applicable.  But  this  again  enlarges  the 
Amendment  by  causing  it  not  merely  to  put 
a  limitation  upon  the  power  of  Congress  as 
to  the  courts,  constitutional  or  otherwise, 
which  it  deems  fit  to  create,  but  to  engraft 
upon  the  power  of  Congress  a  limitation  as 
to  every  right  of  every  character  and  nature 
which  it  may  create,  or,  what  is  equivalent 
thereto,  to  cast  upon  Congress  the  duty  of 
subjecting  every  right  created  by  it  to  a 
limitation  that  such  right  shall  not  be  sus- 
ceptible of  being  enforced  in  any  court 
whatever,  whether  created  by  Congress  or 
Huot,  unless  the  court  enforcing  the  right 
?  becomes  bound  by  the  restriction  which  the 
*  Amendment  establishes.  It  ia*true  that  the 
argument  does  not  squarely  face  the  con- 
tention to  which  it  reduces  itself,  since  it 
is  conceded  that  rights  conferred  by  Con- 
gress, as  in  this  case,  may  be  enforced  in 
state  courts;  but  it  is  said  this  can  only 
be  provided  such  courts,  in  enforcing  the 
Federal  right,  are  to  be  treated  as  Fed- 
eral courts,  and  be  subjected  pro  hoc  vice 
to  the  limitations  of  the  7th  Amendment. 
And,  of  course,  if  this  principle  were  well 
founded,  the  converse  would  also  be  the 
case,  and  both  Federal  and  state  courts 
would,  by  fluctuating  hybridization,  be  be- 
reft of  all  real,  independent  existence.  That 
is  to  say,  whether  they  should  be  consid- 
ered as  state  ar  as  Federal  courts  would 
from  day  to  day  depend  not  upon  the  char- 
acter and  source  of  the  authority  with  which 
they  were  endowed  by  the  government  creat- 
ing them,  but  upon  the  mere  subject-mat- 
ter of  the  controversy  which  they  were  con- 
sidering. 

But  here  again  the  error  of  the  proposi- 
tion is  completely  demonstrated  by  previous 
adjudications.  Martin  v.  Himter,  1  Wheat. 
304,  330,  4  L.  ed.  97,  103;  Houston  r.  Moore, 
6  Wheat.  1,  27,  28,  5  L.  ed.  19,  25;  Ex 
parte  McNiel,  13  Wall.  236,  243,  20  L.  ed. 
624,  626;  Claflin  v.  Houseman,  93  U.  S. 
130,  23  L.  ed.  833;  Robertson  v.  Baldwin, 
165  U.  S.  275,  41  L.  ed.  715,  17  Sup.  Ct. 
Rep.  826;  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  k  H. 
R.  Co.)  223  U.  S.  1,  55-59,  56  L.  ed.  827, 
348-350,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169,  1  N.  C.  C.  A.  875.  Moreover, 
the  proposition  is  in  conflict  with  an  essen- 
tial principle  upon  which  our  dual  constl- 
tuticmal  system  of  government  rests;  that 
is,  that  lawful  rights  of  the  citizen,  whether 
arising  from  a  legitimate  exercise  of  state 
or  natioiial  power,  unless  excepted  1^  ex- 


press constitutional  limitation  or  by  valid 
legislation  to  that  effect,  are  concurrently 
subject  to  be  enforced  in  the  courts  of  the 
state  or  nation  when  such  rights  come  with- 
in the  general  scope  of  the  jurisdiction  con- 
ferred upon  such  courts  by  the  authority, 
state  or  nation,  creating  them.  This  prin- 
ciple was  made  the  basis  of  the  first  Federal 
judiciary  act,  and  has  prevailed  in  theory 
and  practice  ever  since  as  to  rights  of  every ^i 
character,  whether  derived  from  constitu-U 
tional  grant  or^legislative  enactment,  state* 
or  national.  In  fact,  this  theory  and  prac- 
tice is  but  an  expression  of  the  principles 
underlying  the  Constitution,  and  which 
cause  the  governments  and  courts  of  both 
the  nation  and  the  several  states  not  to  be 
strange  or  foreign  to  each  other  in  the 
broad  sense  of  that  word,  but  to  be  all 
courts  of  a  common  country,  all  within  the 
orbit  of  their  lawful  authority  being  charged 
with  the  duty  to  safeguard  and  enforce  the 
right  of  every  citizen  without  reference  to 
the  particular  exercise  of  governmental 
power  from  which  the  right  may  have 
arisen,  if  only  the  authority  to  enforce  such 
right  comes  generally  within  the  scope  of 
the  jurisdiction  conferred  by  the  govern- 
ment creating  them.  And  it  is  a  forget- 
fulness  of  this  truth  which  doubtless  led  to 
the  suggestion  made  in  the  argument  that 
the  ruling  in  Second  Employer's  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  ft  H. 
R.  Co.)  223  U.  S.  1,  56  L.  ed.  327,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1 
N.  C.  C.  A.  875,  had  overthrown  the  ancient 
and  settled  landmarks  and  had  caused  state 
courts  to  become  courts  of  the  United 
States,  exercising  a  jurisdiction  conferred 
by  Congress,  whenever  the  duty  was  cast 
upon  them  to  enforce  a  Federal  right.  It  is 
true  in  the  Mondou  Case  it  was  held  that 
where  the  general  jurisdiction  conferred  by 
the  state  law  upon  a  state  court  embraced 
otherwise  causes  of  action  created  by  an  act 
of  Congress,  it  would  be  a  violation  of  duty 
under  the  Constitution  for  the  court  to  re- 
fuse to  enforce  the  right  arising  from  the 
law  of  the  United  States  because  of  con- 
ceptions of  impolicy  or  want  of  wisdom  on 
the  part  of  Congress  in  having  called  into 
play  its  lawful  powers.  But  that  ruling 
in  no  sense  implied  that  the  duty  which  was 
declared  to  exist  on  the  part  of  the  state 
court  depended  upon  the  conception  that, 
for  the  purpose  of  enforcing  the  right,  the 
state  court  was  to  be  treated  as  a  Federal 
court,  deriving  its  authority  not  from  the 
state  creating  it,  but  from  the  United 
States.  On  the  contrary,  the  principle  upon 
which  the  Mondou  Case  rested,  while^ 
not  questioning  the  diverse  governmental  S 
sources  from* which  state  and  national* 
courts  drew  their  auUiority,  reeogniced  tlM 
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unity  of  the  governments,  national  and 
state,  and  the  common  fealty  of  all  courts, 
both  state  and  national,  to  both  state  and 
national  Constitutions,  and  the  duty  rest- 
ing upon  them,  when  it  was  within  the  scope 
of  their  authority,  to  protect  and  enforce 
rights  lawfully  created,  without  reference 
to  the  particular  government  from  whose 
•zercise  of  lawful  power  the  right  arose. 
A£Gurmed. 


(Ml  U.  8.  201) 

FRANKLIN   K.   LANE,    Secretary   of   the 
Interior,  Plff.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA  EX  RE- 
LATIONE  JULIA  LAMERE  MICKA- 
DIET, fUe  Tiebault,  and  Alma  Lamere 
Tiebault. 

MANDAinrs  «=>73(1)— To  Contbol  Admin- 
isTBATivE  Action  —  Ascertainment  of 
Heibb  of  Indian  AixoriEfi— ''Final  and 
Conclusive." 

1.  An  order  of  the  Secretary  of  the  In- 
terior, recognizing  the  adopted  children  of 
a  deceased  Indian  allottee  as  his  heirs, 
though  made  ''final  and  conclusive"  by  the 
act  of  June  26,  1910  (36  Stat,  at  L.  855, 
chap.  431,  Comp.  Stat.  1913,  §  4226),  un- 
der which  he  acted,  did  not  exhaust  his 
power  so  as  to  permit  the  courts  by  man- 
damus to  interfere  with  his  action  in  re- 
opening the  matter  for  further  considera- 
tion, where  the  property  to  which  the  order 
relates  is  still  in  the  administrative  con- 
trol of  the  Department  because  of  the  trust 
imposed  by  the  law  of  the  United  States 
until  the  expiration  of  the  statutory  period. 

[Ed.  Note.— For  other  oases,  see  Mandamus, 
Cent.  Dig.  Sfi  U6.  136,  144-146, 149 ;  Dec.  Dig.  ^s> 
73(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Conclusive ;    Final.] 

Mandamus  <S=»73(1)— To  Control  Admin- 
iSTJStATivB  Action  —  Ascertainment  or 
HsiBS  OF  Indian  Allottee. 

2.  A  decree  of  adoption  made  by  a 
state  court  furnishes  no  ground  for  intei^ 
fering  by  mandamus  with  the  exercise  by 
the  Secretary  of  the  Interior  of  his  power 
under  the  act  of  June  25,  1910  (36  Stat, 
at  L.  855,  chap.  431,  Comp.  Stat  1013, 
f  4226),  to  determine  the  legal  heirs  of  a 
deceased  allottee,  and  in  so  doing  to  ascer- ' 
tain  the  existence  of  the  state  court's  judg- 
ment, the  jurisdiction  ratione  materia  of 
the  court  by  which  it  was  rendered,  and 
the  legal  effect  which  it  was  entitled  to  re- 
ceive under  the  state  law. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  S8  115.  135,  144-146,  149 :  Dec.  Dig.  ^=s» 
73(l).l 

[No.  449.] 

Argued  AprU  10,  1916.     Decided  May  22, 
1916. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  reversed,  with  a  direction  to 
issue  the  mandamus  prayed  for,  a  judg- 
ment of  the  Supreme  Court  of  the  District, 


dismissing  the  petition  for  a  writ  of  man- 
damus to  control  the  action  of  the  Secre- 
tary of  the  Interior  concerning  the  ascer* 
tainment  of  the  heirs  of  a  deceased  Indian 
allottee.  Reversed  and  remanded  with  di- 
rections to  affirm  the  judgment  of  the  Su- 
preme Court  of  the  District. 

See  same  case  below,  43  App.  D.  C.  414. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Davis  and  Mr.  Rob- 
ert Szold  for  plaintiff  in  error. 

Messrs.  Irring  F.  Baxter,  Norris 
Brown,  Edward  F.  Colladay,  and  Howard 
Saxton  for  defendant  in  error. 

Messrs.  Charles  J.  Kappler  and  Harry  L. 
Keef  e  as  amioi  cvria,  ^ 

s 

•Mr.   Chief  Justice  THiite  delivered  the* 
opinion  of  the  court: 

The  relators,  who  are  defendants  in  er- 
ror, invoked  the  aid  of  the  trial  court  to 
control  by  mandamus  the  action  of  the  Seo- 
retary  of  the  Interior  concerning  an  allot- 
ment in  severalty  of  land  made  to  am 
Indian  in  pursuance  of  the  authority  con- 
ferred by  the  act  of  February  8,  1887  (chap. 
110,  24  Stat,  at  L.  388,  Comp.  Stat.  1913, 
§  4195),  entitled,  "An  Act  to  Provide  for 
the  Allotment  of  Lands  in  Severalty  to  In- 
dians on  the  Various  Reservations."  Under 
the  facts  stated  in  his  return  to  the  alter- 
native rule,  the  Secretary,  asserting  that 
the  land  embraced  by  the  allotment  in  ques- 
tion was  held  in  trust  by  the  United  States 
for  the  benefit  of  the  allottee,  and  that  the 
official  action  sought  to  be  prohibited  was 
not  subject  to  judicial  control,  because  it 
was  one  of  exclusive  administrative  author- 
ity, denied  that  there  was  a  right  to  grant 
the  relief  prayed.  The  return  was  de- 
murred to  as  stating  no  ground  for  with- 
holding the  relief.  The  trial  court  overruled 
the  demurrer  and  discharged  the  rule,  but 
the  court  below  reversed,  and,  holding  that 
the  Secretary  had  no  power  to  take  the  ac- 
tion which  it  was  alleged  he  intended  to 
take  concerning  the  allotment  in  question, 
awarded  the  mandamus  prayed  (43  App.  D. 
C.  414),  and  the  correctness  of  this  ruling 
is  the  question  now  to  be  decided. 

The  facts  are  these:    Tiebault  was  a  Win- 
nebago Indian  living  on  the  tribal  reserva- 
tion in  Nebraska,  and  in  August,  1887,  re- 
ceived an  allotment  in  severalty  of  the  tribal 
land   to  which   he   was   entitled,   made   in 
virtue  of  the  act  of  1887.    That  act,  after 
conferring  authority  upon  the  Secretary  of 
the  Interior  to  make  allotments  of  tribal « 
lands  as  therein  specified,  directed  that  of-S 
ficial    to    issue*  to    the    allottees    patents,* 
which  "shall  be  of  the  legal  effect,  and  de- 
clare that  the  United  States  does  and  will 
hold  the  lands  thus  allotted,  for  the  period 
of  twenty-five  years,,  in  trust  for  the  sole 


9For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Diseets  A  Indexes 
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lue  and  benefit  of  the  Indian  to  whom  sach 
allotment  shall  have  been  made,  or,  in  case 
of  his  decease,  of  his  heirs  according  to  the 
laws  of  the  state  or  territory  where  such 
land  is  located,  and  that  at  the  expiration 
of  said  period  the  United  States  will  con* 
Tej  the  same  by  patent  to  said  Indian,  or 
his  heirs  as  aforesaid,  in  fee,  discharged  of 
said  trust  and  free  of  all  charge  or  en- 
cumbrance whatsoever:  Provided,  That  the 
President  of  the  United  States  may  in  any 
ease  in  his  discretion  extend  the  period." 
(Section  6.) 

About  ten  years  after  the  allotment  Tie- 
bault,  having  continued  to  reside  on  the 
land  and  to  enjoy  the  same  conformably  to 
the  statute,  began  proceedings  in  the  court 
of  Thurston  county»  Nebraska,  for  the  adop- 
tion as  his  children  of  the  two  relators,  who 
were  also  Winnebsgo  Indians,  and  a  decree 
of  adoption  as  prayed  was  entered.  When, 
ten  years  after  the  adoption,  Tiebault  died 
without  surviving  issue,  the  adopted  chil- 
dren, asserting  rights  as  his  sole  heirs, 
sought  the  possession  of  the  land  embraced 
by  the  allotment  and  of  some  other  land 
which  had  also  been  covered  by  an  allotment 
nade  to  a  daughter  of  Tiebault,  who  died 
before  him  without  issue,  and  which  land  he 
had  therefore  inherited.  This  claim  of  heir- 
ship was  disputed  by  nephews  and  nieces  of 
Tiebault  claiming  to  be  his  next  of  Idn. 
Hie  result  was  tiie  commencement  of  pro- 
eeediags  in  the  distriet  court  of  the  United 
States  for  the  distriet  of  Nebraska  on  the 
part  of  the  adopted  children  to  obtain  a 
reei^gnitioB  of  their  right  of  heirship,  the 
nephews  and  neices  being  among  the  par- 
ties defendant.  Considerable  testimony  was 
taken,  but  no  decree  was  entered  because, 
by  the  act  of  May  8,  1906  (chap.  2848,  84 
Stat,  at  L.  182),  and  the  act  of  June  25, 
9 1010  (chap.  481,  f  1,  86  Stat,  at  L.  855, 
{Comp.  Stat.  1018,  S  4226),  it  resulted  that 
•  the  district  court  was* without  power  to 
proceed  further,  exdusiye  jurisdiction  over 
the  subject  having  been  conferred  bj  the 
acts  in  question  upon  the  Secretary  of  the 
Interior.  The  pertinent  provisions  of  the 
act  last  referred  to  are  in  the  margin.^ 

The  theater  of  the  controversy  was  there- 
fore, by  the  assent  of  the  parties  and  of  the 


United  States,  transferred  to  the  Interior 
Department,  where  testimony  was  begun  be- 
fore an  examiner,  and  the  Secretary  of  tho 
Interior,  in  June,  1913,  entered  an  order 
in  favor  of  the  adopted  children,  holding 
them  to  be  the  lawful  heirs  of  TielMiult,  and 
entitled  under  the  statute  to  the  ownership 
and  enjoyment  of  the  allotted  lands. 

The  Secretary  having  been  given  author- 
ity both  by  the  6th  section  of  the  act  of 
1906  and  by  the  provisions  of  the  act  of 
1910,  which  we  have  quoted,  to  reduce  the 
twenty-five-year  period,  the  recognized  heira 
applied  for  an  order  terminating  the  trust 
period  and  for  the  issue  to  them  of  a  fee- 
simple  patent.  This  application  was  op- 
posed by  the  next  of  kin,  who  had  been 
parties  to  the  previous  proceeding  as  to  heir-o 
ship,  and  they  also  asked*  to  be  permitted? 
to  reopen  the  controversy  as  to  the  validity 
of  the  adoption  and  the  heirship  resulting 
from  it,  on  the  ground  that,  as  the  result 
of  newly  discovered  evidence,  they  desired 
to  show  that  the  Nebraska  decree  of  adop- 
tion and  the  previous  administrative  order 
had  been  obtained  by  fraud.  Under  this  re* 
quest  it  would  seem  that  considerable  testi* 
mony  was  taken,  but  it  was  never  acted 
upon  because  the  recognized  heirs,  the  re* 
lators,  disputed  the  authority  of  the  Secre- 
tory to  reopen  the  controversy,  on  tho 
ground  that  tiie  previous  departmental  order 
recognizing  them  as  heirs  was  not  subject  to 
be  reopened  or  reviewed,  and,  in  any  events 
that  the  decree  of  adoption  of  the  Nebraska 
court  was  beyond  the  competency  of  the 
Secretary  to  review  or  sot  aside  even  upon 
the  charges  of  fraud  which  were  made. 
Without  passing  upon  the  merits  involved 
in  the  claim  to  reopen,  or  expressing  any 
opinion  concerning  the  oonelnsiveness  of  tha 
Nebraska  decree,  the  Secretary  granted  th» 
application  to  reopen,  and  ordered  the  is- 
sues thereon  to  stand  for  future  eonsiden^ 
tion.  Thereupon  the  petition  for  manda- 
mus was  filed,  to  which  a  return  was  made^ 
alleging  the  facts  to  be  as  we  haTO  stated 
them,  resulting  in  the  judgment  of  the  oouri 
below  awarding  the  mandamus  which  is  be- 
fore us  for  review. 

It  is  undoubted  that  the  fee-simple  titla 
to  the  land  embraced  by  the  allotment  had 


1  "That  when  any  Indian  to  whom  an  al- 
lotment of  land  has  been  made,  or  may  here- 
after be  made,  dies  before  the  expiration  of 
the  trust  period  and  before  the  issuance  of 
a  fee-simple  patent,  without  having  made 
a  will  disposing  of  said  allotment  as  here- 
inafter provided,  the  Secretary  of  the  In- 
terior, upon  notice  and  hearing,  under  such 
rules  as  he  may  prescribe,  shall  ascertain 
the  legal  heirs  of  such  decedent,  and  his  de- 
cision thereon  shall  be  final  and  conclusive. 
If  the  Secretary  of  the  Interior  decides  the 
hair  or  heirs  of  snah  decedent  competent  to 


manage  their  own  affairs,  he  shall  issue  to 
such  heir  or  heirs  a  patent  in  fee  for  tho 
allotment  of  such  decedent;  If  he  shall  de- 
cide one  or  more  of  the  heirs  to  be  incom- 
petent, he  may,  in  his  discretion,  cause  such 
lands  to  be  sold:  Provided,  That  if  tho 
Secretary  of  the  Interior  shall  find  that  tho 
lands  of  the  decedent  are  c^>able  of  parti- 
tion to  the  advantage  of  the  heirs,  ha 
may  cause  the  shares  of  such  as  are  com- 
petent, upon  their  petition,  to  be  set  asid* 
and  patents  in  fee  ta  be  lasoed  ta 
tharezor.* 
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«ot  passed  from  the  United  States,  and  that^ 
«s  expressly  stated  in  the  granting  act,  the 
land  was  held  in  trust  by  the  United  States 
for  the  benefit  of  the  allottees  to  await  the 
expiration  of  the  trust  period  fixed  by  law, 
when  the  duty  on  the  part  of  the  United 
States  of  oonTejing  the  fee  of  the  land 
would  arise.  It  is  equally  undoubted  un- 
der these  conditions  that  the  land  was  un- 
der the  control,  in  an  administrative  sense, 
of  the  Land  Department  for  the  purpose  of 
carrying  out  the  act  of  Congress.  As  there 
is  no  dispute,  and  could  be  none,  concem- 
olng  the  general  rule  that  courts  have  no 
•  power  to  interfere  with  the  performance  by 
the  Land  Department  of  the  administrative 
duties  devolving  upon  it,  however  much  they 
may,  when  the  functions  of  that  Depart- 
ment are  at  an  end,  correct,  as  between 
proper  parties,  errors  of  law  committed  in 
the  administration  of  the  land  laws  by  the 
Department,  it  must  follow,  unless  it  be 
that  this  case  by  some  exception  is  taken 
•out  of  the  general  rule,  that  there  was  no 
power  in  the  court  below  to  control  the  ac- 
tion of  the  Secretary  of  the  Interior,  and 
reversal  therefore  must  follow.  United 
fitates  V.  Schurz,  102  U.  S.  378,  396,  26  L. 
ed.  167,  171;  Brown  ▼.  Hitchcock,  173  U. 
fi.  473,  43  L.  ed.  772,  19  Sup.  Ct.  Rep.  485; 
United  States  ex  rel.  Knight  v.  Lane,  228 
XT.  S.  6,  57  L.  ed.  709,  33  Sup.  Ct.  Rep.  407. 
But,  as  the  court  below  rested  its  conclu- 
sion of  power  solely  upon  the  existence  of 
■m  assumed  exception  to  the  general  rule, 
«id  as  the  correctness  of  that  view  is  the 
sole  ground  relied  upon  to  sustain  the 
Judgment,  that  question  is  the  single  subject 
for  consideration,  and  we  come  to  dispose 

<a  it. 

The  exception  rests  upon  two  considera- 
-iions:  (a)  The  want  of  power  of  the 
Secretary  to  reopen  or  reconsider  the  prior 
4idministrative  order  recognizing  the  re- 
lators as  the  heirs  of  the  deceased  allottee, 
— «n  absence  of  authority  which,  it  is 
•deemed,  resulted  from  the  provisions  of  the 
4ict  of  1910  which  we  have  previously  quoted 
in  the  margin;  and  (b)  the  further  absence 
•of  all  authority  of  the  Secretary  to  disre- 
gard the  decree  of  adoption  of  the  Nebraska 
court  by  ooUaterally  questioning  the  same 
In  order  to  deprive  of  the  status  of  adop- 
-iion  which  that  decree,  it  is  insisted,  had 
conclusively  fixed  as  against  all  the  world 
under  the  law  of  Nebraska. 

(a)  The  first  proceeds  upon  the  theory 
that  the  provision  of  the  act  of  1910  to  the 
effect  that  the  decision  of  the  Secretary 
recognizing  the  heirs  of  a  deceased  allottee 
^shall  be  final  and  conclusive"  caused  the 
prior  order  of  the  Secretary,  recognizing  the 
relators  as  heirs,  to  completely  exhaust  his 
r,  and  therefore  to  give  a  eharacter  of  I 


absoluta  finality  to  such  order,  even  al-J 
though  the^property  to  which  it  related* 
was  yet  in  the  administrative  control  of  the 
Department  because  of  the  trust  imposed  by 
the  law  of  the  United  States  until  the  ex- 
piration of  the  statutory  period.  But  we 
are  of  opinion  that  this  is  a  mistaken  view. 
The  words  "final  and  conclusive"  describing 
the  power  given  to  the  Secretary  must  be 
taken  as  conferring,  and  not  as  limiting  or 
destroying,  that  authority.  In  other 
words,  they  must  be  treated  as  absolutely 
excluding  the  right  to  review  in  the  courts, 
as  had  hitherto  been  the  case  imder  the  act 
of  1887,  the  question  of  fact  as  to  who  were 
the  heirs  of  an  allottee,  thereby  causing 
that  question  to  become  one  within  the  final 
and  conclusive  competency  of  the  adminis- 
trative authority.  As  it  is  obvious  that  the 
right  to  review  on  proper  charges  of  newly 
discovered  evidence  or  fraud  a  previous  ad- 
ministrative order  while  the  property  to 
which  it  related  was  under  administrative 
control  was  of  the  very  essence  of  admin- 
istrative authority  (Michigan  Land  ft 
Lumber  Co.  v.  Rust,  168  U.  S.  580,  42  L. 
ed.  591,  18  Sup.  Ct.  Rep.  208),  it  must  fol- 
low that  the  construction  upheld  would  not 
only  deprive  the  Secretary  of  the  final  and 
conclusive  authority  which  the  statute  in 
its  context  contemplated  he  should  have, 
but  would  indeed  render  the  administrative 
power  conferred  wholly  inadequate  for  the 
purpose  intended  by  the  statute.  And  it 
must  be  further  apparent  that  the  inade- 
quacy of  authority  which  the  proposition, 
if  accepted,  would  bring  about,  could  not 
be  supplied,  since  it  would  come  to  pass 
that,  although  the  property  was  yet  in  the 
control  of  the  United  States  to  carry  out 
the  trust,  there  would  be  an  absence  of  all 
power,  both  in  the  administrative  and  judi- 
cial tribunals,  to  correct  an  order  once 
rendered,  however  complete  might  be  the 
proof  of  the  fraud  which  had  procured  it. 

But  it  is  said  that  the  purpose  of  the 
statute  was  to  give  the  recognized  heir  a 
status  which  would  entitle  him  to  enjoy^ 
the  allotted  land,  and  not  to  leave  all  hisjj 
rights  of^enjoyment  open  to  changing  deci-* 
sions  which  might  be  made  during  the  long 
period  of  the  trust  term,  and  thus  virtually 
destroy  the  right  of  property  in  favor  of 
the  heir  which  it  was  the  obvious  purpose 
of  the  statute  to  protect.  But,  in  last 
analysis,  this  Is  a  mere  argument  seeking 
to  destroy  a  lawful  power  by  the  suggestion 
of  a  possible  abuse.  We  say  this  because, 
although  it  be  conceded,  for  the  sake  of 
the  argument  only,  that  an  exercise  of  pow- 
er which  was  plainly  an  abuse  of  discretion, 
depriving  of  the  right  which  the  statute 
plainly  gave,  would  be  subject  to  correction 
Vy  the  courts,  such  concession  would  be  her« 
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without  influence,  since  there  is  no  basis 
whatever  upon  which  to  rest  an  assumption 
of  abuse  of  discretion. 

(b)  So  far  as  the  Nebraska  decree  is  con- 
cern^ the  mistake  upon  which  the  proposi- 
tion proceeds  is  obvious;  since,  conceding 
the  premise  upon  which  it  must  rest  to  be 
well  founded,  it  affords  no  ground  for  pre- 
venting by  judicial  action  the  exercise  by 
the  Secretary  of  his  power  to  determine  the 
legal  heirs,  and  in  doing  so  to  ascertain 
the  existence  of  the  Nebraska  judgment, 
the  jurisdiction  ratione  matericB  of  the 
court  by  which  it  was  rendered,  and  the 
legal  effect  which  it  was  entitled  to  receive 
under  the  law  of  Nebraska. 

There  was  a  suggestion  in  argument, 
which  it  was  conceded  was  not  made  in  the 
courts  below,  of  an  absolute  want  of  juris- 
diction upon  the  theory  that,  as  the  title  of 
the  allotted  property  was  yet  in  the  United 
States  for  the  purposes  of  the  trust,  there 
oould  in  any  event  be  no  jurisdiction  over 
the  cause,  since,  in  substance  and  effect,  it 
was  a  suit  against  the  United  States.  As, 
however,  the  considerations  involved  in  this 
proposition  were  absolutely  coincident  with 
those  required  to  be  taken  into  view  in  or- 
der to  determine  the  power  of  the  Secretary, 
we  have  not  deemed  it  necessary  to  specially 
consider  the  subject. 
^  It  follows  from  what  we  have  said  that 
Jj  the  court  below  was  without  jurisdiction  to 
•  control  the  conduct  of  the*  Secretary  con- 
cerning a  matter  within  the  administrative 
authority  of  that  officer,  and  therefore  that 
the  mandamus  was  wrongfully  allowed,  and 
the  judgment  awarding  it  must  be  and  it 
is  reversed  and  the  case  remanded  with  di- 
rections to  affirm  the  judgment  of  the  Su- 
preme Court  of  the  District  of  Columbia, 
dismissing  the  petition  for  a  writ  of  man- 
damus. 
Reversed. 

Mr.  Justice  McReynoIds  took  no  part  in 
the  consideration  and  decision  of  this 


(241  U.  8.  223) 

ST.   LOUIS   &    SAN    FRANCISCO    RAIL- 
ROAD COMPANY,  PIff.  in  Err, 

V. 

HARRY  A.  BROWN. 

JUBT  ^=»32(4)— IwrBINGEMKWT  OF  RlQHT— 
NONUNANUIOUS  VKBDICT— ACTION  UNDEB 

Federal  Statute. 

1.  The  requirement  of  U.  S.  Const.,  7th 
Amend.,  that  trials  by  jury  be  according  to 
the  course  of  the  common  law,  i.  e.,  by  a 
mianimous  verdict,  does  not  control  the 
ftate  courts,  even  when  enforcing  rights 
vnder  a  Federal  statute  like  the  employers' 


liability  act  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  §  8657 )» 
and  such  courts  may,  therefore,  give  effect 
in  actions  under  that  statute  to  a  loCal 
practice  permitting  a  less  than  unanimous 
verdict. 

[Ed.  Note.— For  other  cases,   see  Jury,   Cent. 
Dig.  8  224;    Dec.  Dig.  <S=:»32(4).] 

Master  and  Servant  <©=>288(2)— Taking 
Case  from  Jury— Assumption  of  Risk. 

2.  The  abandonment  by  plaintiff  of  his 
claim  under  the  Federal  safety  appliance 
acts  in  an  action  based  upon  those  acts  and 
the  Federal  employers'  liability  act,  brought 
by  a  railway  brakeman  who  was  injured 
while  attempting  to  work  by  hand  an  auto- 
matic coupler,  did  not  necessarily  with- 
draw all  evidence  tending  to  show  that  the 
couplers  were  defective,  so  as  to  establish 
as  a  matter  of  law  that  he  assumed  the 
risk,  and  to  require  a  directed  verdict  for 
defendant,  where  the  testimony  concerning 
the  condition  of  the  couplers  is  clearly  ad- 
missible imder  the  issues  based  on  the  em- 
ployers' liability  act  as  explaining  the  oc- 
casion for  the  brakeman's  presence  on  the 
track,  and  as  negativing  negligence  on  his 
part,  the  withdrawal  of  the  claim  not  being 
a  concession  that  the  testimony  relating  to 
the  couplers  was  false. 

[Ed.   Note.— For  other  eases,   see   Master  and 
Servant,  Cent.  Dig.  8  1070 ;   Dec.  Dig.  ^=>288(2).] 

Appeal  and  £>rbor  ^=»854(2)— Reversible- 
Error— Wrong  Reason  for  Decision. 

3.  The  inaccuracy  of  the  statement  by 
the  court  of  last  resort  in  passing  on  an 
objection  to  an  instruction  upon  assump- 
tion of  risk,  in  an  action  under  the  Fed- 
eral employers'  liability  act,  that  assump- 
tion of  risk  was  not  a  defense,  fumishea 
no  reason  why  its  affirmance  of  the  judg- 
ment of  the  trial  court  should  be  reversed 
by  the  Federal  Supreme  Court,  where  there- 
is  no  contention  in  the  latter  court  con- 
cerning the  correctness  of  the  charge  as  ta 
the  assumption  of  risk  upon  which  the  case 
was  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Br- 
Tor,  Cent.  Dig.  8S  3408-3410  ;    Dec.  Dig.  «s>854(2).} 

Appeal   and   Error   «=»216(3)— Instruc- 
tion—Requests  IN  Lower  Court. 

4.  Charging  the  jury  in  an  action  un- 
der the  Federal  employers*  liability  act 
that,  in  the  event  of  finding  the  plaintiff 
guilty  of  contributory  negligence,  they 
should  "reduce  his  damages  in  proportion 
to  the  amount  of  negligence  which  is  at- 
tributable to  him,"  is  not  reversible  error» 
even  though  further  definition  might  have- 
aided  the  jury  in  appreciating  the  stand- 
ard by  which  the  damages  should  be  meas- 
ured, where  the  defendant  made  no  request 
for  a  charge  clarifying  any  obscurity  on  the 
subject  which  it  deemed  to  exist. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Br- 
~        —       -     216(3);    Trial,  Cent.   Dig.  H 


por,   Dec.   Dig. 
627-629.  637.  640.] 


[No.  399.] 


Submitted  April  10  and  20,  1916.    DeddeA 
May  22,  1916. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Carter  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  under  the 
Federal  employers'  and  safety  appliance 
acts.    Affirmed. 

See  same  case  below,  —  Okla.  — ,  144 
Pac  1075. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  Evans,  R.  A.  Klein- 
schmidt,  and  J.  H.  Grant  for  plaintiff  in 


I 


Messrs.  O.  B.  Stuart,  A.  C.  Crnce,  M. 
K.  Cmce,  W.  I.  Cruce,  and  L.  S.  Dolman 
for  defendant  in  error. 


*Mr.   Chief  Justice  White  delivered  the 
<^inion  of  the  court: 

Basing  his  cause  of  action  upon  the  Fed- 
eral employers'  liability  and  safety  appli- 
ance acts.  Brown,  the  defendant  in  error, 
sued  to  recover  damages  resulting  from  in- 
juries alleged  to  have  been  occasioned  by 
the  negligence  of  the  railroad  company 
while  he  was  in  its  employ  and  engaged  in 
interstate  commerce.  At  the  close  of  the 
testimony  the  claim  under  the  safety  ap- 
pliance act  was  withdrawn  and  the  case  was 
submitted  to  the  jury  alone  upon  the  em- 
ployers' liability  act.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  which  was 
affirmed  by  the  court  below.  —  Okla.  — ^ 
144  Pac.  1075. 

There  was  a  sharp  conflict  between  the 
testimony  offered  on  behalf  of  the  plaintiff 
and  that  on  behalf  of  the  defendant.  The 
material  facts  disclosed  by  the  plaintiff's 
testimony  are  as  follows:  Brown,  a  head 
brakeman,  and  other  members  of  a  local 
freight  train  crew  on  the  day  in  question 
were  engaged  in  the  yards  at  Ashdown,  Ar- 
^  kansas,  in  making  up  an  extra  freight  train 
H  to  be  taken  out  by  an  extra  crew  to  Hugo, 
"*  Oklahoma.  The  cars  intended*  for  the  in- 
terstate train  were  placed  on  an  east  and 
west  passing  track  east  of  a  switch  connect- 
ing a  spur  track  which  ran  in  a  north- 
easterly direction  past  a  stave  mill.  After 
placing  some  cars  from  the  spur  track  on 
the  passing  track,  the  engine  returned  to 
the  spur  track  with  several  cars,  some  of 
which  were  to  be  left  at  the  mill  and  the 
remainder  brought  out  and  coupled  to  those 
already  collected  for  the  train  and  standing 
-on  the  passing  track.  Brown  accompanied 
the  cars,  and,  after  cutting  off  those  in- 
tended for  the  mill,  gave  the  engineer  a 
aignal  to  go  ahead,  the  engine  being  headed 
west,  and  when  the  cars  approaching  the 
switch  came  opposite  the  car  on  the  pass- 
ing track  to  which  the  coupling  was  to  be 
■lade,  Brown  crossed  over  from  the  spur 
to  the  passing  track  to  adjust  the 


coupler  on  the  car  standing  there.  Finding 
the  knuckle  of  the  coupler  closed,  he  at- 
tempted to  open  it  with  the  lever  at  the 
side  of  the  car,  but  it  did  not  work.  He 
then  tried  to  manipulate  the  knuckle  with 
his  hand,  but  could  get  it  only  part  way 
open,  and,  closing  it,  he  stepped  out  to  the 
north  side  of  the  track  (the  engineer's 
side).  As  the  last  car  coupled  with  the 
engine  was  then  just  clearing  the  switch, 
he  gave  the  engineer  a  stop  signal  and 
walked  west  to  the  switch  stand  to  set  the 
switch  so  that  the  engine  and  cars  might 
be  backed  to  make  the  coupling.  By  the 
time  he  had  walked  the  short  intervening 
distance  and  set  the  switch  the  engine  had 
come  to  a  stop  with  the  rear  car  a  few 
steps  west  of  the  switch.  Intending  then 
to  adjust  the  coupler  on  the  end  of  this 
car.  Brown  gave  the  engineer,  who  was 
watching  him,  a  "spot"  signal,  which  indi- 
cated that  he  was  not  to  move  the  engine 
until  a  further  signa?  vas  given  by  Brown, 
and  crossed  over  to  the  south  side  of  the 
track  in  order  to  use  the  lifting  pin  to 
open  the  knuckle  of  the  coupler.  When  the 
lever  failed  to  work  he  stepped  behind 
the  car  and  was  about  to  try  to  open  the 
knuckle  with  his  hand  when  he  heard  the  9 
cars  ahead  of  him  move.  He  at  once  turned  IJ 
to  leave  the*  track,  but  was  struck  and* 
knocked  down  by  the  car  which  was  backed 
in  disregard  of  the  "spot"  signal,  and  his 
feet  were  caught  under  the  wheels  and 
crushed. 

The  assignments  of  error  are  numerous, 
but  those  requiring  to  be  specially  noticed 
may  be  disposed  of  under  three  headings: 

1.  The  contention  that  rights  of  the  rail- 
road company  guaranteed  by  the  7th  Amend- 
ment were  violated  because  only  nine  of 
the  twelve  jurors  concurred  in  the  verdict 
is  without  merit.  Minneapolis  &  St.  L.  R. 
Co.  V.  BoTObolis,  241  U.  S.  211,  60  L.  ed. 
— ,  36  Sup.  Ct.  Rep.  695. 

2.  A  twofold  contention  ii  based  upon 
rulings  concerning  the  doctrine  of  the  as- 
sumption of  the  risk.  Upon  the  withdrawal 
by  the  plaintiff  of  his  claim  under  the 
safety  appliance  act,  the  court  charged  the 
jury  concerning  assumption  of  the  risk  as 
follows: 

"You  are  instructed  that,  by  accepting 
employment  as  a  brakeman  with  the  de- 
fendant, the  plaintiff  assumed  the  risk  of 
such  dangers  as  are  ordinarily  incident  to 
the  occupation  he  was  engaged  in,  and  if 
you  find  that  his  injury  was  occasioned  by 
one  of  the  incidents  ordinarily  attending  the 
occupation  upon  which  he  was  engaged,  you 
should  return  a  verdict  for  the  defendant; 
but  you  are  instructed  in  this  connection 
that  the  plaintiff  only  assumed  the  risks 
that  are  ordinarily  incident  to  the  oooupa- 
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tion  in  which,  he  was  engaged,  and  that  he 
did  not  aBsiime  the  risks  that  were  attend- 
ant upon  the  negligence  of  a  fellow  senr- 
ant.- 

(a)  It  is  insisted  that  the  abandonment 
of  the  claim  as  to  a  violation  of  the  safety 
appliance  act  necessarily  withdrew  all  evi- 
dence tending  to  show  that  the  couplers 
were  defective,  and,  in  the  absence  of  such 
evidence,  the  proof  established  as  a  matter 
of  law  that  the  plaintiff  assumed  the  risk, 
and  the  court  should  have  directed  a  verdict 

I.  in   favor  of  the  railroad.     We   think  the 
JJ  proposition  is  plainly  without  merit.     The 

*  testimony  concerning  *the  condition  of 
the  couplers  was  clearly  admissible  under  the 
issues  based  on  the  employers'  liability  act 
as  explaining  the  occasion  for  Brown's  being 
on  the  track,  and  as  negativing  negligence 
on  his  part.  In  so  far  as  the  contention 
implies  that  the  withc'-awal  of  the  claim 
was  a  concession  that  the  testimony  relat- 
ing to  the  couplers  was  false,  we  think  the 
oonclusion  is  wholly  unwarranted.  If  we 
were  to  conjecture  as  to  the  reason  for  the 
abandonment  of  the  claim  under  the  safety 
appliance  act,  we  think  it  at  least  quite  as 
probable  that  plaintiff's  counsel  were  of  opin- 
ion that,  in  the  situation  disclosed  by  the 
plaintiff's  testimony,  the  safety  appliance 
act  was  inapplicable. 

(b)  In  the  court  below  it  would  seem 
that  the  correctness  of  the  general  instruc- 
tion as  to  assumption  of  the  risk  which  we 
have  quoted  as  given  by  the  trial  court  was 
challenged  on  a  ground  which  has  been  aban- 
doned because  not  here  pressed.  But  it  is 
said  reversible  error  exists  because  the  court 
below,  in  passing  upon  such  objection,  re- 
marked that  as  the  "defendant's  liability 
to  plaintiff  grows  out  of  a  violation  of  a 
statutory  duty,  arising  under  an  act  of  Con- 
gress," assumption  of  the  risk  was  not  a 
defense.  This,  it  is  said,  was  erroneous, 
first,  because  so  far  as  the  safety  appliance 
act  was  concerned,  it  was  inapposite,  as  re- 
liance upon  that  law  by  the  plaintiff  had 
been  disclaimed,  and  second,  because,  under 
the  facts,  it  was  open  to  find  the  existence 
of  assumption  of  the  risk  depending  upon 
conditions  of  fact  not  involved  in  the  safety 
appliance  act.  But  we  fail  to  see  the  per- 
tinency of  this  objection,  as  there  is  now  no 
contention  concerning  the  correctness  of  the 
charge  as  to  assumption  of  the  risk  upon 
which  the  case  was  submitted  to  the  jury 
for  their  verdict.  At  best,  therefore,  the 
error  asserted  simply  amounts  to  contending 
that  because  the  court  below  may  have  in- 

00  accurately  expressed  in  one  respect  its  rea- 
g  sons  for  affirmance,  that  inaccuracy  gives 

♦  rise  to  the  duty  of  •reversing  the  judgment 
although  no  reversible  error  exists. 

S.  It  is  contended  that  the  court  erred  in 


charging  the  jury  that,  in  the  event  they 
found  the  plaintiff  guilty  of  contributory 
negligence,  they  should  "reduce  his  damages 
in  proportion  to  the  amount  of  negligence 
which  is  attributable  to  him,"  since  the 
court  did  not  define  tlie  word  "proportion," 
and  hence  failed  to  fix  any  standard  by 
which  the  damages  should  be  measured.  The 
charge  is  clearly  distinguishable  from  the 
instruction  disapproved  in  Seaboard  Air 
Line  R.  Co.  v.  Tilghman,  237  U.  S.  499,  59 
L.  ed.  1069,  35  Sup.  Ct.  Rep.  653,  which  is 
relied  upon,  since  in  that  case  the  jury  were 
in  effect  instructed  to  diminish  the  damages 
according  to  their  conception  of  what  was 
reasonable.  The  instruction  given  is  al- 
most in  the  identical  language  of  the  stat- 
ute, and  while  definition  miglit  have  further 
conduced  to  an  appreciation  by  the  jury  of 
the  standard  established  by  the  statute,  we 
think  there  was  no  error  in  the  charge  given, 
especially  as  the  railroad  company  made  no 
request  for  a  charge  clarifying  any  obscur- 
ity on  the  subject  which  it  deemed  existed. 
It  is  true  the  company  made  a  request  on 
the  subject  which  the  court  declined  to  give, 
but  that  request,  we  are  of  opinion,  taken  aa 
a  whole,  instead  of  clarifying  any  ambiguity 
deemed  to  exist  in  the  instruction  which  the 
court  gave  would  have  served  to  obscure  it. 
There  was  no  error,  therefore,  leaving  aside 
the  question  whether  the  requested  instrue- 
tion  did  not  contain  matters  which,  if  given, 
would  have  been  erroneous. 

Although  we  have  examined  the  whole 
record,  and,  as  the  result  of  that  examina- 
tion, conclude  there  is  no  ground  for  re- 
versal, we  have  not  particularly  noticed 
subjects  embraced  by  some  of  the  assign- 
ments, but  not  pressed  in  argument,  and 
others  not  embraced  by  the  assignments,  but 
indirectly  referred  to  in  the  argument. 

Aflirmed. 


(210  U.  B.  6&2> 
STATE    OF    NORTH    CAROLINA,    Com- 
plainant, 

V. 

STATE  OF  TENNESSEE. 

States  ^=>12(1)— Boundabies. 

The  true  boundary  line  between  the* 
states  of  North  Carolina  and  Tennessee 
through  the  Slick  Rock  and  Tellico  basins 
decreed  to  be  as  delineated  in  the  report  of 
commissioners  appointed  for  that  purpose. 

{;Ed.  Note.— For  other  cases,  see  States,  Cent. 
S.  81  6,  7,  U ;    Dec  Dig.  ^=^12(1).] 


[No.  4,  Original.] 
April  3,  1916. 
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ORIGINAL  Suit  In  Equity  brought  by 
the  State  of  North  Carolina  against 
the  State  of  Tennessee  for  the  judicial  es- 
tablishment of  a  part  of  the  boundary  line 
between  the  two  states.  The  true  bound- 
ary decreed  to  be  as  delineated  in  the  re- 
port of  commissioners  appointed  for  that 
purpose. 

This  cause  coming  on  to  be  heard  on  the 
motion  of  counsel  for  the  complainant,  con- 
curred in  by  the  counsel  for  the  defendant, 
to  confirm  the  report  of  the  commissioners 
heretofore  appointed  by  this  court  to  ascer- 
tain, retrace,  remark,  and  re-establish  the 
real,  certain,  and  true  boundary  line  be- 
tween the  states  of  North  Carolina  and 
Tennessee  between  certain  points  mentioned 
in  said  report,  which  said  report  is  in  the 
words  and  figures  following,  to  wit: 

Pursuant  to  a  decree  of  the  Supreme 
Court  of  the  United  States,  issued  at  the 
October  Term,  1914,  which  appointed  D.  B. 
Burns  of  Asheville,  N.  C,  W.  D.  Hale  of 
Maryville,  Tenn.,  and  Addison,  Ky.,  and 
Joseph  Hyde  Pratt  of  Chapel  Hill,  N.  C, 
Commissioners  to  permanently  mark  and  set 
Monuments  on  the  line  in  dispute  in  said 
controversy  between  said  States,  and  which 
set  out  in  detail  the  duties  of  said  Com- 
missioners, we  the  said  D.  B.  Burns,  W.  D. 
Hale  and  Joseph  Hyde  Pratt,  Commission- 
ers, do  herewith  respectfully  submit  our  re- 
port. 

We  have,  as  ordered,  reproduced  on  the 
accompanying  map.  No.  1,  the  State  Line 
from  Tree  No.  1 — the  same  being  the  59th 
mile-tree  marked  by  the  Commissioners  in 
1821 — southwestwardly  to  the  point  where 
the  dispute,  began  which  point  is  15  feet 
south  32  46'  west  from  Tree  No.  29— the 
hemlock  fore  and  aft  tree  marked  by  the 
Commissioners  in  1821 — just  north  of  Little 
09  Tennessee  river.  The  description  of  said 
g  reproduced  line  is  as  follows,  viz, : 
•  •BEGINNING  at  the  59th  mile  tree,  a 
large  red  oak  or  mountain  oak,  marked  on 
the  southeast  side  (^').  This  tree  stands 
in  the  Rich  Gap  of  the  Smoky  Mountain  and 
260  feet  North  30  47'  East  from  the  lowest 
part  of  said  gap,  and  runs  with  the  mean- 
ders of  the  mountain  South  25  50^  OO'' 
West  190  feet  to  a  stake, 
thence  South  43    55'  35""  West  472  feet  to 

thence  South  60    58'  55''  West  212  feet  to 

a  stake, 

thence  South  83     18'  42^*  West  344  feet  to 

a  stake, 

thence  South  82    82'  OO'  West  235  feet  to 

a  stake, 

thence  South  66    06'  Al"  West  561  feet  to 


thence  South  32    31'  35''  West  645  feet  ta 
a  stake, 

thence  South  51    24'  25''  West  424  feet  ta 
a  stake, 

thence  South  43    58'  57''  West  284  feet  to 
a  stake, 

thence  South  40    20'  30^^  West  520  feet  to 
a  stake, 

thence  South  45    52'  47''  West  332  feet  ia 
a  stake, 

thence  South    0    30'  10"  East  410  feet  ta 
a  stake, 

thence  South    6    58'  06"  East  191  feet  to 
a  stake, 

thence  South  2  26'  42"  West,  passing  the 
Dalton  Gap  at  567  feet — a  very  deep  gap 
through  which  the  Old  Tellassee  Trail  pass- 
es, 1367.6  feet  to  a  stake, 
thence  South  65  58'  00"  West  149  feet  to- 
a  stake, 

thence  South  47    06'  05"  West  516  feet  ta 
a  stake, 

thence  South  62    08'  15"  West  264  feet  to 
a  stake, 

thence  South  74    42'  15"  West  155  feet  to 
a  stake, 

thence  South  53    02'  IS''  West  579  feet  ta 
a  stake, 

thence  South  25    22'  15"  West  134  feet  to 
a  stake, 

thence  South  15    59'  15"  West  637  feet  to 
a  stake 

thence  South  28    52'  30"  West  783  feet  to 
a  stake, 

thence  South  33    43'  51"  West  517  feet  to 
a  stake, 

thence  South    0    31'  51"  East  279.5  feet  to 
a  stake, 

then  South    5    31'  57"  West,  passing  a  pile 
of  rocks  at  the  supposed  location  of  the  61st 
mile  tree  at  423  feet,  403  feet  to  a  stake, 
thence  South    2    40'  30"  East  450  feet  to 
a  stake, 

thence  South  17     21'  33"  West  451  feet  to 
a  stake  ^ 

•thence  South  41    01'  06"  West  93  feet  to  f 
a  stake, 

thence  South  43    45'  30"  West  511  feet  to 
a  stake, 

thence  South  17    49'  27"  West  437  feet  to 
a  stake, 

thence  South  34    00'  30"  West  246  feet  ta 
a  stake, 

the  turnpike  road  in  a  deep  gap, 
thence  South  73     30'  00"  West   380.2    feet 
to  a  stake, 

thence  South  60    43'    30"  West  125.4  feet 
to  a  stake, 

thence  South  52    18'  00"  West  1304.4  feet 
to  a  stake, 

thence  North  72    19'  00"  West  490  feet  to 
a  stake, 

thence  South  67    84'  00"  West  450  feet  t» 
astake^ 
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thence  North  63     18'  30^^  Wcat  366  feet  to 

a  stake, 

thence  North  72    23'        West,  passing  the 

Locust  Gap,  where  the  62nd  mile  tree  is  said 

to  have  stood,  at  112  feet,  745  feet  to  a 

stake, 

thence  South  83    42^        West  539.7  feet  to 

a  stake, 

thence  South  34    25'  30''  West   198.7    feet 

to  a  stake, 

thence  South  82    52'  30''  West   531.6    feet 

to  a  stake, 

thence  South  54    14'  00"  West  370  feet  to 

a  stake, 

thence  North  75    17'  30''  West  550  feet  to 

a  stake, 

thence  South  76    15'  30''  West  550  feet  to 

a  stake, 

thence  South  69    28'  30"  West  200  feet  to 

a  stake, 

thence  South  85    32'  00"  West  400  feet  to 

a  stake, 

thence  South  71     35'  00"  West  670  feet  to 

a  stake, 

thence  South  66     21'  00"  West,  passing  an 

18"  hickory,  supposed  to  be  the  63rd  mile 

tree,  at  344  feet,  500  feet  to  a  stake, 

thence  South  10    59'  00"  West  200  feet  to 

a  stake, 

thence  South  63    07'  00"  West  150  feet  to 

a  stake, 

thence  South  27    44'  00"  West  450  feet  to 

the  top  of  a  high  knob, 

thence  South  51    52'  00"  West  580  feet  to 

a  stake, 

thence  South  56    03'  00"  West  260  feet  to 

a  stake, 

thence  South  45    13'  30"  West  390  feet  to 

a  stake, 

thence  South  65    48'  30"  West  150  feet  to 

a  stake, 

thence  South  26    22'  00"  West  220  feet  to 

a  stake, 
^  thence  South  16     12'  00"  East  260  feet  to 
g  a  stake, 
•  thence  South  52    44'  30"  West  390  feet  to 

a  stake, 

thence  South  17    48'  30"  East  590  feet  to 

the  top  of  Lone  Pine  Knob, 

thence  North  73    47'  30"  West  380  feet  to 

a  stake, 

thence  South  76    27'  30"  West  610  feet  to 

a  stake, 

thence  South  66    20'  30"  West  450  feet  to 

a  stake, 

thence  South  15    07'  30"  West  350  feet  to 

a  stake, 

thence  South  59    33'  30"  West  680  feet  to 

a  stake, 

thence  North  67    51'  30"  West  470  feet  to 

a  stake, 

thence  South  49    24'  30"  West    passing   a 

lore  and  aft  hemlock  north  of  Little  Tennes- 

M  riyw  at  775  feet,  790  feet  to  where  the 


lines  of  contention  diverge,  we  set  up  a  Rock 
8  inches  thick,  12  inches  wide,  and  18  inches 
high,  and  cut  on  the  southeast  side  of  it  N. 
0.  on  the  northwest  side  TENN.,  on  the 
northeast  side  0+00  and  on  the  southwest 
side  1915,  and  cut  an  X  in  the  top  of  the 
Rock.  This  is  Monument  No.  1.  From  thia 
point,  on  the  7th  day  of  August  1915,  we  be- 
gan the  survey  and  marking  of  the  line, 
marking  side  line  trees  with  3  hacks  and 
fore  and  aft  trees  with  2  hacks  above  a 
blaze,  as  follows: 

South  79  11'  00"  West  135  feet  to  the 
river  bank,  thence  down  the  river  on  the 
North  bank  North  38  27'  30"  West  285 
feet  to  a  stake, 

thence  North  26  43'  00"  West  295  feet  to 
a  stake, 

thence  North  22  18'  30"  West  385  feet  to 
a  stake, 

thence  North  56  42'  00"  West,  passing  the 
stump  of  tree  No.  30  at  259  feet,  619  feet  to 
a  stake, 

thence  North  78  55'  30"  West  361  feet  to 
a  stake, 

thence  North  78  50'  00"  West  242  feet  to 
a  stake, 

thence  South  85  11'  00"  West  372.2  feet 
to  a  stake, 

thence  South  76  29'  30"  West  276.5  feet 
to  a  Boulder  on  the  North  bank  of  Little 
Tennessee  river  at  low  water  mark,  said 
Boulder  is  4  feet  wide,  10  feet  long  and  8 
feet  high,  and  on  it  we  cut  an  X  and  on  the 
southeast  side  of  the  X  we  cut  N.  C.  1915^ 
and  on  the  northwest  side  TENN.  29+70.7.g 
This  is  Monument  No.  2  thence  •South* 
54  38'  00"  West  313  feet  crossing  the 
river  to  a  Boulder  on  the  South  bank  of  the 
river  and  on  the  west  bank  of  Slick  Rock 
Creek.  This  Boulder  is  6  feet  wide,  15  feet 
long  and  4  feet  high,  and  on  it  we  cut  an 
X  and  on  the  east  side  of  the  X  we  cut  N. 
C.  on  the  west  side  TENN.  on  the  north  side 
1915  and  on  the  south  side  32+83.7.  This 
Boulder  being  3283.7  feet  from  Monument 
No.  1.  This  is  Monument  No.  3.  From  this 
point  we  ran  up  and  with  the  bed  of  Slick 
Rock  Creek  as  follows: 
South  30  13'  00"  East  209.3  feet  to  a  X 
on  a  rock, 

thence  South  7  24'  00"  West  494  feet  to 
a  X  on  a  rock, 

thence  South  4  17'  00"  East  630  feet  to 
a  X  on  a  rock, 

thence  South  33  26'  00"  West  360.7  feet 
to  a  X  on  a  rock, 

thence  South  60  21'  00"  West  505.7  feet 
to  a  X  on  a  rock, 

thence  South  2  36'  30"  East  427.6  feel 
to  a  X  on  a  rock, 

thence  South  21  33'  30"  East  805.6  feel 
to  a  X  on  a  rock,  near  Bayeas  Dei^ 


Digitized  by 


Google 


1916. 


NORTH  CAROLINA  ▼.  TENNESSEE. 


607 


thenee  North  82    29'  SCT  West   640.4   feet 

to  a  X  on  a  rock, 

thence  South  87    14'  SO""  West    173.5    feet 

to  a  X  on  a  rock, 

thence  South  19    21'  30^  West   273.3    feet 

to  a  X  on  a  rock, 

thence  South  39    36'  30^  East    171.0    feet 

to  a  X  on  a  rock, 

thence  South  70    46'  OO''  East    820.3    feet 

to  a  X  on  a  rock, 

thence  South  25    28'  00''  East    177.9    feet 

to  a  X  on  a  rock, 

thence  South  21     39^  30''  West   289.0    feet 

to  a  X  on  a  rock, 

thence  North  59     17'  30''  West   728.4   feet 

to  a  X  on  a  rock, 

thence  South  88    36'  30"  West   858.0    feet 

to  a  X  on  a  rock, 

thence  North  70    01'  30"  West   481.6   feet 

to  a  X  on  a  rock, 

thence  South  50    27'  30"  West   413.0    feet 

to  a  X  on  a  rock, 

thence  South    3     19'  00"  West    320.0    feet 

to  a  X  on  a  rock,  at  top  of  lower  falls 

thence  South  47    27'  00"  East    464.0    feet 

to  a  X  on  a  rock, 

thence  South  47     15'  00"  West    113.9   feet 

to  a  X  on  a  rock, 

thence  North  82    52'  00"  West   531.4   feet 

to  a  X  on  a  rock, 

thence  South  38    42'  00"  West   172.7    feet 

to  a  X  on  a  rock, 

thence  South  14    09'  00"  East    534.6    feet 

to  a  X  on  a  rock, 
^  thence  South    5    09'  30"  West   798JI    feet 
fi  to  a  X  on  a  rock, 
•  thence  South  12    20^  30"  East    257.7    feet 

to  a  X  on  a  rock, 

thence  South  38    02'  30"  East    291.8    feet 

to  a  X  on  a  rock, 

thence  South  37     20'  30"  West    236.0  feet 

to  a  X  on  a  rock,  near  the  mouth  of  Slick 

Rock  Gap,  branch, 

thence  North  57     33'  30"  West   485.5   feet 

to  a  X  on  a  rock, 

thence  North  85    41'  30"  West   432.3    feet 

to  a  X  on  a  rock, 

thence  South  17     13'  00"  West   432.3    feet 

to  a  rock  in  Slick  Rock  Creek  near  the  west 

bank  and  about  30  feet  above  where  the 

Belding  Trail  crosses  the  creek.    This  Rock 

is  3  feet  wide,  5  feet  long  and  2  feet  high. 

On  it  we  cut  an  X  and  cut  N.  C.  on  the 

southeast   side,   TENN.   on  the   northwest 

side,  1915  on  the  southwest  side  and  156+ 

69.8  on  the  northeast  side  of  the  cross.  This 

is  Monument  No.  4. 

thence  South  23    40'  30"  West    189.9    feet 

to  a  X  on  a  rock, 

thence  North  75    04'  30"  West   279.3    feet 

to  a  X  on  a  rock, 

thence  North  47    01'  30"  West   870.5    feet 

to  a  X  on  a  rock, 

thence  North  72    23'  00"  West   320.5   feet 

to  a  {.take, 


thence  South  19    47'  30"  West  passing  the 
mouth  of  Little  Slick  Rock  Creek  at  85  feet^ 
685.2  feet  to  a  X  on  a  rock, 
thence  South  41    03'  00"  West   465.5    feet 
to  a  X  on  a  rock, 

thence  South  24    22'  00"  West,  passing  the 
mouth  of  Nichols  Cove  branch  at  140  feet» 
622.8  feet  to  a  X  on  a  rock, 
thence  South    6    35'  30"  West   275.5   feet 
to  a  X  on  a  rock, 

thence  South  26  39'  00"  West  518.0  feet 
to  a  X  on  a  rock, 

thence  South    1    58'  00"  East    507.5    feet 
to  a  X  on  a  rock  at  the  Panther  Den, 
thence  South  58    02'  00"  West   276.7    feet 
to  a  X  on  a  rock, 

thence  South  39  07'  30"  West  135.6  feet 
to  a  X  on  a  rock, 

thence  South  82  52'  30"  West  287.2  feet 
to  a  X  on  a  rock, 

thence  North  56  19'  30"  West  335.0  feet 
to  a  X  on  a  rock, 

thence  North  52  35'  30"  West  304.0  feet 
to  a  X  on  a  rock, 

thence  South  84  13'  30"  West  281.8  feet 
to  a  X  on  a  rock, 

thence  South  43  16'  30"  West  254.8  feet 
to  a  X  on  a  rock, 

thence  South    9    07'  00"  East    154.4    feet, 
to  a  X  on  a  rock, 
Hhence  South  36    44'  00"  East    179.6    feei^ 
to  a  X  on  a  rock, 

thence  South  14  15'  00"  West  173.4  feet 
to  a  X  on  a  rock, 

thence  North  86  45'  30"  West  322.0  feet 
to  a  X  on  a  rock, 

thence  North  71  16'  00"  West  251.4  feet 
to  a  X  on  a  rock, 

thence  North  17  05'  30"  West  405.2  feet 
to  a  X  on  a  rock, 

thence  North  68  35'  00"  West  329.5  feet 
to  a  X  on  a  rock, 

thence  South  43  09'  00"  West  207.3  feet 
to  a  X  on  a  rock, 

thence  South  23  56'  30"  West  369.9  feet 
to  a  X  on  a  rock, 

thence  South  44  30'  30"  West  82.0  feet 
to  a  X  on  a  rock, 

thence  South  4  47'  00"  West  425.1  feet 
to  a  X  on  a  rock, 

thence  South  8  51'  00"  East  129.6  feet 
to  a  X  on  a  rock, 

thence  South  53  26'  00"  West  599.4  feet 
to  a  X  on  a  rock, 

thence  South  2  30'  00"  East  254.6  feet 
to  a  X  on  a  rock, 

thence  South  16  07'  30"  East  168.6  feet 
to  a  X  on  a  rock, 

thence  South  35  12'  00"  West  370.0  feet 
to  a  X  on  a  rock, 

thence  North  67  59'  30"  West  893.4  feet 
to  a  X  on  a  rock  at  the  mouth  of  a  small 
branch, 

thence  South  14  36'  30"  West  494.0  feet 
to  a  X  on  a  rock. 


Digitized  by 


Google 


•608 


36  SUPREME  COURT  REPORTER. 


OoT.  Term, 


thence  Soutli  70  54'  00""  West  160.5  feet 
to  a  X  on  a  rock, 

thence  North  66  12^  OO""  West  561J2  feet 
to  a  X  on  a  rock, 

thence  South  68  50"  00^  West  107  J  feet 
to  a  X  on  a  rock, 

thence  South  18  18'  30'  West  350.1  feet 
to  a  X  on  a  rock, 

thence  South  45  16'  30""  Eaat  241.0  feet 
to  a  X  on  a  rock, 

thence  South  50  11'  30^  East  281.8  feet 
to  a  X  on  a  rock, 

thence  South  43  40'  30""  West  316.2  feet 
to  a  X  on  a  rock, 

thence  South  11  10"  30^  West  238.6  feet 
to  a  stake, 

thence  North  83  33'  30^"  East  314.4  feet 
to  a  X  on  a  rock, 

thence  South  0  44'  OO""  East  103.8  feet 
to  a  X  on  a  rock  at  the  mouth  of  a  small 
branch, 

thence  South  84  02'  30*  West  240.0  feet 
to  a  X  on  a  rock, 

thence  South  11  40'  OO''  East  206.7  feet 
to  a  X  on  a  rock, 

thence  South  40  51'  00*  West  530.3  feet 
to  a  X  on  a  rock, 

thence  South  10  18'  30*  East  passing  the 
foot  of  falls  at  108  feet,  247.6  feet  to  a  X 
on  a  rock, 

thence  South  73  41'  00*  East  134J2  feet 
to  a  X  on  a  rock  in  the  falls, 
thenee  South  12  37'  OO""  West  262.6  feet 
to  a  X  on  a  rock  in  the  falls, 
thence  South  11  28'  30*  East  passing  the 
top  of  falls  at  20  feet,  224.2  feet  to  a  X  on 
a  rock, 

thence  South  23  21'  80*  West  578.6  feet 
to  a  X  on  a  rock, 

thence  South  48  36'  30*  West  428.6  feet 
to  a  X  on  a  rock, 

thence  South  10  43'  30*  East  217  J  feet 
to  a  Large  Boulder  on  the  West  bank  of 
Slick  Rock  Creek  near  the  mouth  of  Big 
Stack  Gap  branch,  and  at  the  point  of  a 
ridge  leading  to  the  Big  Fodderstack  Moun- 
tain and  near  tree  No.  46.  This  Boulder  is 
•6  feet  wide,  10  feet  long  and  6  feet  high.  On 
it  we  cut  an  X  and  on  the  southeast  side  of 
the  X  we  cut  N.  G.  on  the  northwest 
side  TENN.  on  the  southwest  side  1015  and 
on  the  northeast  side  335+24.0,  it  being 
33,524.0  feet  from  Monument  No.  1.  This  is 
Monument  No.  5. 

Thence  up  said  ridge  leading  to  the  Big 
Fodderstack    mountain    South    2    45'  OO'' 
West  148.6  feet  to  a  stake, 
thence  South  26    58'  30''  West   751.1    feet 
to  a  stake, 

thence  North  72  50'  OO""  West  468.0  feet 
to  a  stake, 

thence  South  72  41'  00"  West  532.8  feet 
to  a  stakes 


thence  South  35    01'  30"  West   156.7   feet 

to  a  stake, 

thence  South  13    04'  OO""  West  487.0    feet 

to  a  stake, 

thence  South  52    34'  00*  West   866.6   feet 

to  a  stake, 

thence  South  14    01'  OO''  West     51.4    feet 

to  a  stake, 

thence  South  45    10'  OO""  West   127.7    feet 

to  a  stake, 

thence  South  62    42'  30"  West   526.8    feet 

to  a  stake, 

thenoe  South  30    30'  00*  West  181.8  feet 

to  a  stake, 

thence  South  20    50'  30*  Weet   337.4   feefe 

to  a  stake, 

thence  South  62    54'  30"  West   358.3    feet 

to  a  stake, 

thence  South    0    05'  30"  West   177.0    feel 

to  a  stake, 

thence  South  37    07'  30^  West   164.0    feet 

to  a  stake, 

thence  South  26    04'  30"  West   802.7    feet 

to  a  stake, 

thence  South  20    15'  00"  West    335.0    feet 

to  a  stake, 

thenee  South  42    23^  00"  West   104.0   feet 

to  a  stake, 

thence  South  58    23'  00"  West   814.0   feelp 

to  a  stake,  9 

'thence  South  78    50'  00"  West  510.6  feet* 

to  a  stake, 

thence  North  73    26'  00"  West  550.6   feel 

to  a  stake, 

thenoe  North  53    08'  00"  West  26ia   feel 

to  a  stake, 

thence  South  86    21'  00"  West  270.8   feel 

to  a  stake, 

thence  South  75    10'  00"  West    147.0   feel 

to  a  stake, 

thence  North  86    57'  00"  West  207.4  feel 

to  a  stake, 

thence  South  60    01'  00"  West   342.8   feet 

to  the  top  of  the  Big  Fodderstack  mountain 

where  we  set  Monument  No.  6.    A  Stone  5 

inches  thick,  14  inches  wide  and  18  inches 

high,  and  on  it  we  cut  on  the  southeast  side 

N.  G.  427+25.0  D.  B.  B.  W.  D.  H.  J.  H.  ?• 

on  the  northwest  side  TENN.  1015,  and  aa 

X  in  the  top.    This  Stone  stands  42725  feel 

from  Monument  No.  1.    Thence  along  Big 

Fodderstack   Mountain   with    its  meanders 

and  with  the  lines  of  D.  B.  Burn's  former 

survey  South  14    20'  30"  East  138.1  feet  to 

a  stake,  thence  South  8    53'  30"  East  541.4 

feet  to  a  stake,  thenoe  South  28    15'  30" 

East  passing  Harrison  Gap  at  1106   feet» 

1323.2  feet  to  a  stake, 

thence  South  11    12'  30"  West   810.8    feel 

to  a  stake, 

thence  South  34    50'  00"  East    510.7    feet 

to  a  stake, 

thence  South  20    38'  00"  East    167.8    feel 

to  a  stakes 
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thence  South  28    20'  00*  East  1063.0  feet 

to  a  stake, 

thence  South  41    18'  30^  East    311.1    feet 

to  a  stake  on  the  Rock  Stack, 

thence  South  60    88'  80^   East   854.6   feet 

to  a  stake, 

thence  South  88    22'  OO""    East   453.8    feet 

to  a  stake, 

thence  South  60    02'  OO'  East    489.4    feet 

to  a  stake, 

thence  South  37    57'  30"  East    206.9    feet 

to  a  stake,  on  the  top  of  a  very  high  knob, 

thence  South  10    09'  30''  East    574.6    feet 

to  a  stake, 

thence  South    9    05'  30"  East    586.2    feet 

to  a  stake, 

thence  South  21     34'  OO""  East    195.3    feet 

to  a  stake, 

thence  South    2    41'  00"  East    444.7    feet 

to  Monument  No.  7,  a  Stone  5  inches  thick, 
^  10  inches  wide  and  18  inches  high,  and  cut 
^  an  X  in  the  top  of  it.  On  the  east  side  we 
•  inscribed  N.  C.  1915  and  on  the  West  side 

TENN.  508+96.    This  Stone  stands  in  the 

Glen  Gap  and  is  50,806  feet  from  Monument 

No.  1.     Continuing  on  same  course  228.9 

feet  to  a  stake,  thence  South  47    50'  30" 

East  334.7  feet  to  a  stake, 

thence  North  82    05'  30"  East    150.7    feet 

to  a  stake, 

thence  North  80    40^  30"  East    252.8    feet 

to  a  stake, 

thence  South  67     14'  30"  East    651.0    feet 

to  a  stake, 

thence  South  40    33'  00"  East    133.9    feet 

to  a  stake  on  the  Chestnut  Ejiob, 

thenoe  South    5    27'  00"  East    301.1    feet 

to  a  stake, 

thence  South  20    29'  00"  West   433.5    feet 

to  a  stake, 

thence  South  33    45'  30"  Weet   852.4   feet 

to  a  stake, 

thenoe  South  33    52'  00"  West  450.5   feet 

to  a  stake, 

thence  South  26    05'  00"  West   205.2    feet 

to  a  stake, 

thence  South    6    21'  30"  West     60.7    feet 

to  a  stake, 

thence  South  17     37'  30"  West    515.8    feet 

to  a  stake, 

thence  South  13    56'  00"  West   139.0    feet 

to  a  stake, 

thence  South  21    45'  00"  East    325.2    feet 

to  a  stake, 

thence  South  42    15'  00"  East    324.9    feet 

to  a  stake, 

thence  South  40    47'  30"    East   327.4    feet 

to  a  stake,  in  the  Denton  Gap, 

thence  South     7     15'  30"  East    335.1    feet 

to  A  fitflkc 

thence  South  22     31'  30"  West    176.7    feet 

to  a  stake, 

thence  South  14    59'  30"  East    563.9    feet 

to  a  stake, 
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thence  South  14    33'  00"  East    Z55Ji    feet 
to  a  stake,  in  the  Cherry  Log  Gap^ 
thence  South    4    88'  00"  East    487.5    feel 
to  a  stake, 

thence  South    0    16'  00"  East     71.8     feet 
to  a  stake, 

thence  South    4    01'  80"  East      89.4    feet 
to  a  stake, 

thence  South  16    01'  00"  West   210.8    feet 
to  a  stake, 

thence  South    0    30'  00"  West   326.6   feel 
to  a  stake, 

thence  South    5    30'  80"  West   819.4   feet 
to  a  stake, 

thence  South  40    32'  00"  East    262.5    feet 
to  a  stake, 

thence  South  41    19'  00"  East    843JI    feet 
to  a  stake,  oi 

thence  South  29  48'  00"  Weet  14.9  feetS 
to  a  Large  Boulder* on  the  Stratton  Bald* 
Mountain  at  its  Junction  with  Big  Fodder- 
stack  Mountain  and  at  the  point  where  the 
two  lines  of  contention  join.  This  Boulder 
is  Monument  No.  8,  and  is  3  feet  wide  at  its 
base,  10  feet  long  and  8  feet  high.  On  the 
top  of  this  Boulder  we  cut  an  X  on  the 
southeast  side  N.  C.  601+40.7,  and  on  the 
northwest  side  TENN.  1915.  This  Boulder 
stands  60,140.7  feet  from  Monument  no.  1. 
thence  along  the  top  of  the  main  ridge  that 
divides  the  waters  of  Citico  creek.  North 
Fork  of  Tellioo  river  and  Sycamore  creek 
from  the  waters  of  Santeetlah  and  Snowbird 
creeks,  as  follows: 

thence  South  73    34'  00"  West   194.0   feet 
to  a  stake, 

thence  South  50    84'  30"  West   893.6   feel 
to  a  stake, 

thence  South  52    49'  30"  West     84.0    feel 
to  a  stake, 

thence  South  50    55'  30"  Weet   178.0   feet 
to  a  stake, 

thence  South  31    43'  30"  Weet    301.0    feel 
to  a  stake, 

thence  South  32    02'  30"  West  1575.8  feel 
to  a  stake, 

thence  South  48    45'  30"  West   631.2    feel 
to  a  stake, 

thence  South  24    54'  30"  West    113.5    feet 
to  a  stake, 

thence  South  25    23'  30"  West   581.5    feel 
to  a  stake, 

thence  South  84    27'  80"  West    502.0   feel 
to  a  stake, 

thence  South  31     55'  30"  West    143.2    feel 
to  a  stake, 

thence  South  35    18'  00"  West    364.8    feel 
to  a  stake, 

thence  South  35    39'  00"  West    623.6   feel 
to  a  stake, 

thence  South    8    58'  30"  West    480.4    feel 
to  a  stake, 

thence  South  40    20^  00"  West   523.0   feel 
to  a  stake» 


Digitized  by 


Google 


610 


36  SUPREME  COURT  REPORTER, 


Oct.  Te&m, 


thence  South  59    35'  00''  West    768.0    feet 

to  a  stake, 

thence  South  12    45'  OO''  West       crossing 

the  Tellico  Trail  at  207  feet»  on  top  of  the 

Strawberry  Enob, 

639.3  feet  to  a  stake, 

thence  South  71    42'  SO'  West    691.7    feet 

to  a  stake, 

thence  South  86    36'  SO""  West    209.3  feet 

to  a  stake, 

thence  South  68    49'  30'^  West   477.7    feet 

to  a  stake, 

thence  North  71    42'  OO''  West   332.5    feet 

to  a  stake, 

thence  South  79    01'  00*    West  362.8  feet 

to  a  stake, 

thence  South  70    57'  00""  West   412.4    feet 
g  to  a  stake, 
f  thence  South  73    39'  OO''  West    383.9    feet 

to  a  stake  at  Rock  Stop  Bear  Stand, 

thence  South  28    26'  OO'  West    389.1    feet 

to  a  stake, 

thence  South  45    42'  OO''  West  281.3    feet 

to  a  stake, 

thence  South  72    20'  SO''  West   490.3   feet 

to  a  stake, 

thence  South  73    31'  SO""  West    352.7    feet 

to  a  stake, 

thence  South  72    44'  30*  West   227.3   feet 

to  a  stake, 

thence  South  25    09'  00*  West   208.0   feet 

to  a  stake, 

thence  South  26    31'  00"  West    598.7    feet 

to  a  stake,  in  Beech  Gap, 

thence  South  11    01'  OO''  West   269.0    feet 

to  a  stake, 

thence  South  50    51'  30"  East    403.0    feet 

to  a  stake, 

thence  South  85    55'  30"  East    161.0    feet 

to  a  stake, 

thence  South  86    86'  30"  East    369.0    feet 

to  a  stake, 

thence  South  32    28'  30"  East  1272.4  feet 

to  a  stake, 

thence  South  36    24'  00"  West    142.9    feet 

to  a  stake, 

thence  South  37    42'  30"  West    391.9    feet 

to  a  stake, 

thence  South  47     53'  00""  West  292.8    feet 

to  a  stake, 

thence  South  12    09'  30""  West    668.7    feet 

to  a  stake, 

thence  South    0    58'  00'  West    631.3    feet 

to  a  stake, 

thence  South  76    29'  00'  East    586.4    feet 

to  a  stake, 

thence  North  75     12'  00"  East    187.6    feet 

to  a  stake, 

thence  South  81    49'  00'  East    431.4    feet 

to  a  stake, 

thence  South  66    09'  30'  East         passing 

fitratton's  Grave  on  the  crest  of  the  moun- 
tain at  148  feet,  245.4  feet  to  a  stake. 


thence  South  25  50'  30'  East  passing  the 
John  Meadows  Gap  at  168  feet,  688.4  feet 
to  a  stake, 

thence  South  10  13'  00'  East  283.7  feet 
to  a  stake, 

thence  South  22  35'  30'  East  490.5  feet 
to  a  stake, 

thence  South  25  04'  30"  East  144.0  feet 
to  a  stake, 

thence  South  18    23'  30'  West    785.0    feet 
to  a  stake,  on  the  top  of  John  Knob, 
thence  South  39    68'  00'  West    148.4   feet 
to  a  stake, 

thence  South  38  22'  00'  West  147.6  feet 
to  a  stake, 

thence  South  48    28'  00'  West   434.0    feet^ 
to  a  stake,  § 

{^thence  South  15    49'  00'  West    746.6    feet* 
to  a  stake, 

thence  South  5  26'  00'  West  841.0  feet 
to  a  stake, 

thence  South  2  47'  00'  East  583.4  feet 
to  a  stake, 

thence  South  17  49'  00'  West  871.0  feet 
to  a  stake, 

thence  South  20  38'  00'  West  290.0  feet 
to  a  stake, 

thence  South  19  42'  30'  West  384.6  feel 
to  a  stake, 

thence  South  20  37'  30'  West  317.9  feet 
to  a  stake, 

thence  South  12  47'  00'  East  312.9  feet 
to  a  stake, 

thence  South  25  10'  00'  West  515.6  feet 
to  a  stake, 

thence  South  17  15'  00'  West  248.3  feet 
to  a  stake, 

thence  South  22  63'  00'  West  284.5  feet 
to  a  stake, 

thence  South  18  25'  00'  West  514.2  feet 
to  a  stake, 

thence  South    1    00'  00'  East    673.6    feet 
to  the  top  of  Little  Haw  Knob, 
thence  South  11    31'  30'  West   370.2    feet 
to  a  stake, 

thence  South  15  43'  30'  East  502.2  feet 
to  a  stake, 

thence  South  30    35'  80'  Eaat  passing  Mo- 
Clelland's  mile  stone  marked  N.  C.  78  at 
303  feet,  346.8  feet  to  a  stake, 
thence  South  54    38'  30'  East    243.6    feet 
to  a  stake, 

thence  South  67  13'  30'  East  844.6  feet 
to  a  stake, 

thence  South  79  08'  30'  East  593.5  feet 
to  a  stake, 

thence  South  83  36'  00'  East  355.5  feet 
to  a  stake, 

thence  South  86  36'  30'  East  392.5  feet 
to  a  stake, 

thence  South  62    04'  30'  East    735.5    feet 
to  a  stake,  on  the  top  of  Haw  Knob, 
thence  South    6    04'  30'  East    862.7    feel 
to  a  stake, 
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thence  South    1    04'  30''  East    193.1    feet 

to  a  stake, 

thence  South    4    36'  SO""  West    321.7    feet 

to  a  stake, 

thence  South    9    11'  30^"  East    326.5    feet 

to  a  stake, 

thence  South  32    29'  30^"  East    121.0    feet 

to  a  stake, 

thence  South  49    34'  00*  East    478.3    feet 

to  a  stake, 

thence  South  37    48'  00'  East    343.1    feet 

to  a  stake, 

thence  South  24     19'  00^  East    713.6    feet 

to  a  stake, 

thence  South  66    03'  30^  East    206.3    feet 

to  a  stake, 

thence  South  57    47  SO""  East    283.7    feet 

to  a  stake, 

thence  South  71     16'  OO""  East    223.8    feet 

to  a  stake, 

thence  South    5    23'  OO""  West    111.2    feet 

to  a  stake, 

thence  South  30    09'  OO'  West    395.0    feet 

to  a  stake, 

thence  South  40    45'  00'  West    607.0    feet 

to  a  stake, 

thence  South  21     14'  00'  West   225.0    feet 

to  a  stake, 

thence  South    6    33'  00'  West    170.0    feet 

to  a  stake,  at  northwest  end  of  Laurel  Top, 

thence  South  21    25'  30'  East    465.4    feet 

to  a  stake,  at  southeast  end  of  Laurel  Top, 

thence  South  36    34'  00'  West   296.4    feet 

to  a  stake, 

thence  South  45     12"  30'  West  1101.9  feet 

to  a  stake, 

thence  South  44    59'  30'  West    178.3    feet 

to  a  stake, 

thence  South  65    52'  30'  West    140JS    feet 

to  a  stake,  on  the  top  of  Lebo  Ejiob, 

thence  South  46    01'  30'  West   106.8   feet 

to  a  stake, 

thence  South  60    33'  00'  West   450.3    feet 

to   a   Rock   Ledge   projecting   out    of    the 

ground  2  feet  high,  5  feet  long  and  1  foot 

thick  and  marked 

I 
C.  Co.  I  G.  Co. 

I 
This  is  the  place  known  as  the  County  Cor- 
ners and  we  used  this  rock  for  Monu- 
ment No.  9,  and  on  the  top  of  it  we  cut 
an  X  on  the  southeast  face  N.  C.  1915  and 
on  the  northwest  face  TENN.  1003+90.0. 
This  Stone  is  100,390  feet  from  Monument 
No.  1  and  is  the  point  at  which  the  lines 
of  contention  diverge;  thence  down  the 
State  Ridge  as  it  meanders  South  51  21' 
00'  West  passing  the  Hog  Jaw  Gap  at  535 
feet,  831.1  feet  to  a  stake, 
thence  South  55  29'  30'  West  311.4  feet 
to  a  stake, 

IhfiBce  South  42    13'  OC  West   244.0   feet 
t»aitalE^ 


thence  South  72  04'  00'  West  337.5  feet 
to  a  stake, 

thence  North  81     54'  00'  West     47.7    feet 
to  a  stake,  top  of  Grassy  Top, 
thence  South  60    51'  00'  West     71.7     feet 
to  the  Junction  of  the  State  Ridge  and 
Rough  Ridge^  known  as  Little  Junction, 
thence  South  66    21'  00'  West    137.0   feet^ 
to  a  stake,  g 

•thence  South  24    14'  30'  West    271.1    feet* 
to  a  stake, 

thence  South  21  39'  00'  West  351.4  feet 
to  a  stake, 

thence  South  30  51'  30'  West  412.4  feet 
to  a  stake, 

thence  South  23  40'  00'  West  236.2  feet 
to  a  stake, 

thence  South  34  11'  SO'  West  676.9  feet 
to  a  stake, 

thence  South  14  08'  00'  West  1426.2  feet 
to  a  stake, 

thence  South  40  10'  30'  West  528.9  feet 
to  a  stake, 

thence  South  51  27'  30'  West  602.6  feet 
to  a  stake, 

thence  South  28  84'  30'  West  202.6  feet 
to  a  stake, 

thence  South  56  01'  00'  West  498.7  feet 
to  a  stake, 

thence  South  45  39'  00'  West  642.2  feet 
to  a  stake, 

thence  South  15  10'  00'  West  370.1  feet 
to  a  stake, 

thence  South  63  56'  30'  West  260.3  feet 
to  a  stake, 

thence  North  89  04'  30'  West  257.1  feet 
to  a  stake, 

thence  South  58  56'  30'  West  241.5  feet 
to  a  stake, 

thence  South  83  58'  30'  West  431.8  feet 
to  a  stake, 

thence  South  38  6V  30'  West  700.1  feet 
to  a  stake, 

thence  South  32  17'  00'  West  331.7  feet 
to  a  stake, 

thence  South  10  32'  00'  East  399.1  feet 
to  a  stake, 

thence  South  37  30'  00'  West  179.5  feet 
to  a  stake, 

thence  South  58  29'  00'  West  358.5  feet 
to  Red  Log  Gap  where  we  set  a  Stone  5 
inches  thick,  7  inches  wide  and  18  inches 
high,  and  on  top  of  it  we  cut  an  X  on  the 
southeast  side  N.  C.  1915  on  the  northwest 
side  TENN.  and  on  the  northeast  side 
1122+00.  This  stone  stands  112,200  feet 
from  Monument  No.  1,  and  is  Monument 
No.  10. 

thence  South  57  29'  00'  West  140.6  feet 
to  a  stake, 

thence  South  46  20'  00'  West  453.6  feet 
to  a  stake, 

thence  South  83  18"  00'  West  542J)  ImI 
to  a  stakes 
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thence  South  52    68'  30''  West    661.6    feet 

to  ft  stake, 

l^enoe  North  81    00'  30^  West    304.8    feet 

to  a  stake, 

thence  South  70    42^  00^  West   547^   feet 

to  a  stake, 

thence  South  83    66'  30^  West   414.6    feet 

to  ft  stake, 

thence  South  70    39^  OO''  West   406.1    feet 

to  McClelland's  mile  Rock,  a  large  Boulder 

over  one  end  of  which  a  tree  has  grown,  said 
S  Rock  is  marked  N.  G. 
•  thence  South  67     47'  OO''  West    408.6    feet 

to  ft  stake, 

thence  South  61     61'  30''  West    334.7    feet 

to  a  stake, 

thence  South  69    68'  OO''  West    361.9    feet 

to  a  stake, 

thence  South  77     16'  30''  West    243.6    feet 

to  a  stake, 

thence  South  66     66'  00""  West    384.4    feet 

to  a  stake, 

thence  South  88    22'  OO""  West    132.0    feet 

to  a  stake, 

thence  South  66     16'  OO''  West   241.6    feet 

to  a  stake, 

thence  North  63     43'  ZtT  West    133.6    feet 

to  a  stake, 

thence  South  66    06'  OO''  West   474.4    feet 

to  a  stake, 

thence  North  81     30'  30''  West   303.0   feet 

to  a  stoke, 

thence  South  79    04'  30^  West    601.0    feet 

to  ft  stake, 

thence  South  67     66'  OO""  West    616.6    feet 

to  ft  stake, 

thence  South  79    41'  30''  West   411.1    feet 

to  a  stake, 

thence  South  69    40'  OO''  West   163.7    feet 

to  a  stake, 

thence  South  61    82'  30''  West    378.4    feet 

to  ft  stake, 

thence  South  72    12'  00"  West   232.4    feet 

to   Monument   No.    11 — a   Stone    6    inches 

thick,  14  inches  wide  ftnd  18  inches  high. 

On  the  top  of  it  we  cut  ftn  X  on  the  south- 
east side  N.  C.  on  the  southwest  side  1916 

on  the  northwest  side  TENN.  on  the  north- 
east side  1210+69.0 

This  Stone  stands  121,069  feet  from  Monu- 
ment No.  1  and  61  feet  from  the  northeast 

bank  of  Tellico  river,  thence  crossing  Tellico 

river  South  60    44'  30"  West  138.0  feet  to 

ft  stake, 

thence  South  36    48'  30"  West    107.7    feet 

to  a  stake, 

thence  South  43    47'  30"  West     81.9    feet 

to  a  stake, 

thence  South  30    17'  30"  West   120.1    feet 

to  a  stake, 

thence  South  36    62'  30"  West   202JL    feet 

to  ft  stakes 


thence  South  48    47'  00"  West  passing  the 
86  Mile  Tree,  an  18  inch  holly  marked  86 
M  at  95  feet,  131.7  feet  to  a  stake, 
thence  South  35    26'  00"  West   396.4    feet 
to  a  stake, 

thence  South  17     33'  30"  West    147.4    feet 
to  a  stake, 

thence  South  34    03'  30"  East    439.7    feet 
to  a  stake, 

thence  South  10    32'  00'  East    242.6    feet 
to  a  stake, 

thence  South  46    26'  00"  West   416.3    feet 
to  a  stake, 

thence  South  87     32'  00"  West   286.3    feei^ 
to  a  stake,  S 

*thence  South  70     18'  00"  West   354.0    feet« 
to  a  stake, 

thence  South  36     37'  30"  West    431.3    feet 
to  a  stake, 

thence  South  68    28'  00"  West   472.4    feet 
to  a  stake, 

thence  South    6    00'  30"  West   293.4    feet 
to  &  stfllcfi 

thence  South  76     17'  30"  West    584.3    feet 
to  a  stake 

thence  South  24    37'  30"  West    357.1    feet 
to  a  stake, 

thence  South  74     21'  30"  West    309.8    feet 
to  a  stake, 

thence  South  21     48'  30"  West    445.6    feet 
to  a  stake, 

thence  South  39     11'  00"  West   460.3    feet 
to  a  stake, 

thence  South  64  02'  00"  West  261.5  feet 
to  the  top  of  Jenks  Knob  at  the  point  where 
the  two  lines  of  contention  join.  Here  we 
set  up  Monument  No.  12 — a  Stone  4  inches 
thick,  8  inches  wide  and  18  inches  high  on 
top  of  which  we  cut  an  X  on  the  southeast 
side  N.  C.  on  the  southwest  side  1916  on 
the  northwest  side  TENN.  and  on  the  north- 
east side  1277+48.2.  This  Stone  stands 
127,748.2  feet  from  Monument  No.  1  and  ai 
the  end  of  the  contention  in  this  cause. 
Signed  this  the  20th  day  of  October,  1916. 

(Signed)    D.  B.  Bums. 

(Signed)  W.  D.  Hale. 

(Signed)  Joseph  Hyde  Pratt, 
Chairman. 

On  consideration  whereof, 

It  is  now  here  ordered,  adjudged,  and  de- 
creed by  this  court  that  the  real,  certain, 
and  true  boundary  line  between  the  states  of 
North  Carolina  and  Tennessee  between  said 
certain  points  is  as  delineated  in  the  said 
report  and  on  the  map  attached  thereto  and 
made  a  part  hereof. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  each  party  pay  one  half  of  ths 
costs  in  this  case. 
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oondemn  and  appropriate  it  so  far  as  neces- 
sary to   discharge  the  original   judgment. 
Although  herself  outside  the  limits  of  the 
H  state,    such    disposition    of    the    property 
2  would  have  been  binding  on  her.    Chicago, 

•  R.  I.  &  P.  R.  Co.  ▼.  Sturm,  174  U.  S.  710, 
43  L.  ed.  1144,  19  Sup.  Ct.  Rep.  707;  Harris 
▼.  Balk,  198  U.  S.  215,  226,  227,  49  L.  ed. 
1023,  1028,  25  Sup.  Ct.  Rep.  625,  3  Ann. 
Cas.  1084;  Louisville  &  N.  R.  Co.  t.  Deer, 
200  U.  S.  176,  50  L.  ed.  426,  26  Sup.  Ct. 
Rep.  207;  Baltimore  &  O.  R.  Co.  v.  Host- 
etter,  240  U.  S.  620,  60  L.  ed.  — ,  36  Sup. 
Ct  Rep.  475 ;  Shinn,  Attachment  &  Garnish- 
ment, §  707.  See  Brigham  ▼.  Fayerweather, 
140  Mass.  411,  413,  5  N.  E.  265.  But  the 
Interpleader  initiated  by  the  company  was 
an  altogether  different  matter.  This  was 
an  attempt  to  bring  about  a  final  and  con- 
clusive adjudication  of  her  personal  rights, 
not  merely  to  discover  property  and  apply 
it  to  debts.  And  unless  in  contemplation 
of  law  she  was  before  the  court,  and  re- 
quired to  respond  to  that  issue,  its  orders 
and  judgments  in  respect  thereto  were  not 
binding  on  her.  Pennoyer  v.  Neff,  95  U. 
S.  714,  24  L.  ed.  565;  Shinn,  Attachment 
&  Garnishment,  §  674.  See  Cross  v.  Arm- 
strong, 44  Ohio  St.  613,  623,  625,  10  N.  E. 
160. 

Counsel  maintain  that  having  been  duly 
summoned  in  the  original  suit  instituted  by 
Boggs  &  Buhl  in  1907,  and  notwithstanding 
entry  of  final  judgment  therein,  "Mrs.  Dun- 
levy  was  in  the  Pennsylvania  court  and  was 
bound  by  every  order  that  court  made, 
whether  she  remained  within  the  jurisdic- 
tion of  that  court  after  it  got  jurisdiction 
over  her  person  or  not;"  and  hence,  the 
argument  is,  "When  the  company  paid  the 
money  into  court  where  she  was,  it  was 
just  the  same  in  legal  effect  as  if  it  had 
paid  it  to  her."  This  position  is  supposed 
to  be  supported  by  our  opinion  in  Michigan 
Trust  Co.  V.  Ferry,  228  U.  S.  346,  57  L.  ed. 
867,  33  Sup.  Ct.  Rep.  550,  where  it  is  said 
(p.  353):  "If  a  judicial  proceeding  is 
begun  with  jurisdiction  over  the  person  of 
the  party  concerned,  it  is  within  the  power 
of  a  state  to  bind  him  by  every  subsequent 
order  in  the  cause.  Nations  v.  Johnson,  24 
How.  195,  203,  204,  16  L.  ed.  628,  631,  632. 
This  is  true  not  only  of  ordinary  actions,  but 
of  proceedings  like  the  present.  It  is  with- 
in the  power  of  a  state  to  make  the  whole 
administration  of  the  estate  a  single  pro- 
ceeding, to  provide  that  one  who  has  under- 
taken it  within  the  jurisdiction  shall  be 
ei  subject  to  the  order  of  the  court  in  the 

•  matter  until  ths*  administration  is  closed 


by  distribution,  and,  on  the  same  principle, 
that  he  shall  be  required  to  account  for  and 
distribute  all  that  he  receives,  by  the  order 
of  the  probate  court." 

Of  course  the  language  quoted  had  ref- 
erence to  the  existing  circumstances,  and 
must  be  construed  accordingly.  The  judg- 
ment under  consideration  was  fairly  with- 
in the  reasonable  anticipation  of  the  exec- 
utor when  he  submitted  himself  to  the 
probate  court.  But  a  wholly  different  and 
intolerable  condition  would  result  from  ac- 
ceptance of  the  theory  that,  after  final  judg- 
ment, a  defendant  remains  in  court  and 
subject  to  whatsoever  orders  may  be  entered 
under  title  of  the  cause.  See  Wetmore  v. 
Karrick,  205  U.  S.  141,  151,  51  L.  ed.  745, 
748,  27  Sup.  Ct.  Rep.  434;  Freeman,  Judgm. 
4th  ed.  §  103.  The  interpleader  proceed- 
ings were  not  essential  concomitants  of  the 
original  action  by  Boggs  ft  Buhl  against 
Dun  levy,  but  plainly  collateral;  and,  when 
summoned  to  respond  in  that  action,  she 
was  not  required  to  anticipate  them. 
Smith  V.  Woolfolk,  115  U.  S.  143,  148,  149, 
29  L.  ed.  357,  359,  360,  5  Sup.  Ct.  Rep. 
1177;  Reynolds  v.  Stockton,  140  U.  S.  254, 
269,  35  L.  ed.  464,  469,  11  Sup.  Ct.  Rep. 
773;  Owens  v.  Henry  (Owens  v.  McCloskey) 
161  U.  S.  642,  646,  40  L.  ed.  837,  838,  16 
Sup.  Ct.  Rep.  693;  Hovey  v.  Elliott,  167 
U.  S.  409,  42  L.  ed.  215,  17  Sup.  Ct.  Rep. 
841;   Freeman,  Judgm.  4th  ed.  §   143. 

It  has  been  affirmatively  held  in  Penn- 
sylvania that  a  judgment  debtor  is  not  & 
party  to  a  garnishment  proceeding  to  con- 
demn a  claim  due  him  from  a  third  person, 
and  is  not  bound  by  a  judgment  dischar- 
ging the  garnishee  (Ruff  v.  Ruff,  85  Pa. 
333) ;  and  this  is  the  generally  accepted 
doctrine.  Shinn,  Attachment  k  Garnish- 
ment, §  725.  Former  opinions  of  this 
court  uphold  validity  of  such  proceedings 
upon  the  theory  that  jurisdiction  to  con- 
demn is  acquired  by  service  of  effective  proc- 
ess upon  the  garnishee. 

The  established  general  rule  is  that  any 
personal  judgment  which  a  state  court  may 
render  against  one  who  did  not  voluntarily 
submit  to  its  jurisdiction,  and  who  is  not  ^ 
a  citizen  of  the  state,  nor  served  with  proc-  \ 
ess    within    its*  borders,    no    matter    what  * 
the  mode  of  service,  is  void,  because  the 
court  had  no  jurisdiction  over  his  person. 
Pennoyer  v.  Neff,  supra;  Freeman,  Judgm. 
4th  ed.  §  120a;   Black,  Judgm.  2d  ed.  §S 
904  and  905. 

We  are  of  opinion  that  the  proceedings  in 
the  Pennsylvania  court  constituted  no  bar 
to  the  action  in  California,  and  the  judg* 
af*H^  below  is  accordingly  affirmed. 
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(Ul  U.  8.  62S) 

ARTHUR  B.  DUEL,  Appt, 

V. 

HARRY  B.  HOLLINS  ct  al..  Individually 
and  as  Members  of  the  Firm  of  H.  B. 
Hollins  &  Company,  Alleged  Bankrupts, 
and  A.  Leo  Everett,  Receiver.     (No.  352.) 


i 


WIENER,  LEVY,  ft  COMPANY,  Appts., 

▼. 

HARRY  B.  HOLLINS  et  al..  Individually 

and  as  Members  of  the  Firm  of  H.  B. 

Hollins  &  Company,  Alleged  Bankrupts, 

and  A.  Leo  Everett,  Receiver.     (No.  353.) 

Bankruptcy  ^=>140(3)— Assets  —  Shabes 
OF  Stock  in  Possession  of  Bankbupt 
Bbokeb. 

The  shares  represented  by  a  certifi- 
cate of  stock  in  a  corporation  found  in  the 
possession  of  a  bankrupt  firm  of  stock 
brokers,  though  insufiicient  fully  to  satisfy 
those  of  its  customers  for  whom  it  had 
bought  shares  in  such  corporation,  should 
be  allotted  to  such  customers  pro  rata,  al- 
though such  shares  are  not  the  identical 
ones  purchased  for  any  of  such  customers. 
[Bd.  Note.— For  other  eases*  see  Bankruptcy. 
Cent.  Dig.  8  225 ;    Dec.  Dig.  <S=:»140(8).] 

[Nos.  352  and  353.] 

Argued  May  4  and  5,  1916.     Decided  June 
5,  1016. 

TWO  APPEALS  from  the  United  SUtes 
Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  to  review  a  decree  which  re- 
versed a  decree  of  the  District  Court  for  the 
Southern  District  of  New  York  for  the  al- 
lotment pro  rata  to  customers  of  shares  of 
stock  found  in  the  possession  of  a  bankrupt 
firm  of  stock  brokers.  Reversed,  and  decree 
of  District  Court  affirmed. 

See  same  case  below,  135  C.  C.  A.  312, 
210  Fed.  544. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  W.  Longfellow  and 
Lewis  L.  Delafield  for  Arthur  B.  Duel. 

Messrs.  Stuart  McNamara  and  Carl  A. 
De  Gersdorff  for  Wiener,  Levy,  &  Company. 

Messrs.  William  O.  Armstrong  and 
Charles  K.  Beekman  for  Harry  B.  Hollins 
et  al. 


•  •Mr.  Justice  McReynoldiB  delivered  the 
opinion  of  the  court: 

Hollins  &  Company,  brokers  and  members 
of  the  New  York  Stock  Exchange,  went  into 
bankruptcy  November  13,  1013. 

On  October  13,  1012,  they  purchased  for 
appellant  Duel  100  shares  of  Amalgamated 
Copper  Company  stock — "Copper" — and 
received  certificates  therefor  which  they 
subsequently  disposed  of  by  deliveries  on 
account  of  sales  for  customers. 

October  25,  1012,  they  purchased  for  one 
Bamberger  30  shares  of  "Copper,"  received 
a  certificate  therefor,  and  pledged  this  for 


their  own  benefit  with  the  National  Bank 
of  Commerce. 

'February  25,  1013,  they  purchased  for* 
appellants  Wiener,  Levy,  &  Company  60 
shares  of  "Copper"  and  received  a  certifi- 
cate. About  June  13,  1013,  this  passed  out 
of  their  control  "for  and  in  behalf  of 
another  customer." 

Prior  to  November  1,  1013,  they  were 
directed  to  purchase  for  one  Landau  100 
shares  of  "Copper,"  and  their  books  charge 
them  as  carrying  this  number  for  his 
accoimt. 

At  the  close  of  businesa  November  7, 
1013,  they  were  responsible  to  customers 
for  280  shares  of  **Copper"— Bamberger  30, . 
Duel  100,  Wiener,  Levy,  &  Company  50, 
Landau  100;  and  they  held  in  actual  posses- 
sion— "in  the  box" — only  two  certificates, 
for  50  shares  each.  November  10,  1013^ . 
they  used  these  in  making  delivery  on  a 
short  sale.  On  the  same  day  that  sale 
was  "covered,"  and  on  the  11th  they  received 
and  placed  in  their  box  a  certificate  (No. 
20,373)  for  100  shares. 

When  bankruptcy  occurred  (November 
13th)  their  entire  liability  to  "long"  cus- 
tomers on  account  of  "Copper"  arose  from 
purchases  of  280  shares  as  above  narrated; 
and  they  actually  held  only  certificate  No. 
20,373,  received  two  days  before.  To  secure 
their  own  loans  they  had  on  pledge  with 
Kings  County  Trust  Company  and  National. 
Bank  of  Commerce^  respectively,  certificates 
for  50  and  30  shares;  and  they  also  had  an 
outstanding  short  sale  of  100  shares. 

In  the  deposition  of  Allaire,^  bankrupts' 
cashier,  it  is  said: 

"The  said  certificate  No.  20,373  was  never 
marked  or  otherwise  identified  by  Hollins  k- 
Company  as  the  property  of  any  particular- 
person    or    customer,    or    placed    in    any 
envelop  bearing  any  indication  that  the  said  ^ 
stock  was  held  for  the  special  account  of  X 
any  particular  customer  or*person,  and  no* 
memorandum   appears   upon  the  books  or 
records  of  Hollins  &  Company  to  the  effect 
that  said  stock  was  purchased  or  held  for 
the  special  or  particular  account  of  any  one  > 
customer  or  person. 

"It  was  the  practice  of  Hollins  &  Com- 
pany to  use  certificates  of  stock  on  hand 
in  making  deliveries  thereof,  indiscrimi-' 
nately  and  without  regard  to  particular  cer- ' 
tificates  or  certificate  numbers,  excepting 
only  cases  where  customers  deposited  cer- ' 
tificates  of  stock  standing  in  their  owti 
names  as  margin  for  their  own  accounts, 
where  such  certificates  were  usually  retained 
in  kind,  but  at  no  time  from  the  1st  day  of 
November,  1013,  until  and  including  the 
13th  day  of  November,  1013,  were  there  any 
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«iriifie«tes  for  Amalgamated  Copper  stock 
■tanding  in  the  name  of  any  customers. 

'XJertificate  No.  20,373,  representing  100 
•hares  of  Amalgamated  Copper  stock,  was 
not  purchased  or  received  for  the  account  of 
any  member  of  the  firm  of  HoUins  ft  Com- 
pany, or  for  the  personal  account  of  said 
firm  as  a  whole,  but  was  receiyed  from  the 
Stock  Exchange  Clearing  House  in  the  usual 
eourse  of  business  as  representing  the  bal- 
ance of  Amalgamated  Copper  stock  due  said 
firm  on  balance  on  said  date." 

The  record  indicates  that  all  transactions 
in  question  were  made  in  pursuance  of  the 
usual  contracts  for  speculative  purchases 
and  sales  of  stock  upon  margins. 

By  timely  petitions  appellants  claimed 
that,  in  adjusting  their  accounts  for  final 
settlement  with  bankrupts'  estate,  they  were 
entitled  to  have  allotted  to  them  respec- 
tively 100/280  and  50/280  of  the  100  shares 
of  ''Copper"  represented  by  certificate  No. 
29,373.  The  district  court,  southern  dis- 
trict of  New  York  (212  Fed.  317) ,  sustained 
their  position  and  ordered  accordingly,  but 
the  circuit  court  of  appeals  reached  a  dif- 
ferent conclusion  and  reversed  the  order. 
t  185  C.  C.  A.  312,  219  Fed.  544. 
r  *The  facts  of  the  present  case  differ  in 
some  respects  from  those  presented  in  Gor- 
man V.  littlefield,  229  U.  8.  19,  57  L.  ed. 
1047,  33  Sup.  Ct.  Bep.  690;  but  we  think  a 
logiad  application  of  principles  there  ap- 
proved requires  disagreement  with  the  cir- 
cuit court  of  appeals  and  approval  of  order 
In  the  district  court. 

In  view  of  our  former  opinions  it  must 
be  taken  as  settled:  That  bankrupts  and 
their  customer  stood  in  the  relation  of 
pledgee  and  pledgeor.  That  in  their  deal- 
ings stock  certificates  issued  by  same  cor- 
poration lacked  individuality,  and,  like 
facsimile  storage  receipts  for  gold  coin,  could 
properly  be  treated  as  indistinguishable 
tokens  of  identical  values.  That,  as  between 
themsdves,  after  paying  amount  due  brok- 
ersr  the  customer  had  a  right  to  demand 
delivery  of  stocks  purchased  for  his  account; 
and  such  delivery  might  have  been  made 
during  insolvency  without  creating  a  prefer- 
ence. Bichardson  v.  Shaw,  209  U.  S.  365, 
52  U  ed.  835,  28  Sup.  Ct.  Bep.  512,  14  Ann. 
Caa.  981;  Thomas  v.  Taggart,  209  U.  S.  385, 
62  L.  ed.  845,  28  Sup.  Ct.  Bep.  519;  Sexton 
V.  Kessler  &  Co.  225  U.  S.  90,  56  L.  ed.  995, 
82  Sup.  Ct  Bep.  657 ;  Gorman  v.  Littlefield, 
supra. 

Summing  up  the  doctrine  of  Bichardson 
V.  Shaw  concerning  legal  relationship  be- 
tween customer  and  broker  in  buying  and 
holding  shares,  we  said  in  Gorman  v.  Lit- 
tlefield (pp.  23,  24) :  ''It  was  held  that  the 
certificates  of  stock  were  not  the  property 
itself,  but  merely  the  evidence  of  it,  and 


that  a  certificate  for  the  same  number  of 
shares  represented  precisely  the  same  kind 
and  value  of  property  as  another  certificate 
for  a  like  number  of  shares  in  the  same  cor* 
poration;  that  the  return  of  a  different  cer« 
tificate  or  the  substitution  of  one  certificate 
for  another  made  no  material  change  in  the 
property  right  of  the  customer;  that  such 
shares  were  unlike  distinct  articles  of  per- 
sonal property,  differing  in  kind  or  valuer 
as  a  horse,  wagon,  or  harness,  and  that 
stock  has  no  earmark  which  distinguishes 
one  share  from  another,  but  is  like  grain  of 
a  uniform  quality  in  an  elevator,  one  bushel  ^ 
being  of  the  same  kind  and  value  as  another,  g 
It  was  therefore^eonduded  that  the  turning* 
over  of  the  certificates  for  the  shares  of 
stock  belonging  to  the  customer,  and  held 
by  the  broker  for  him,  did  not  amount  to  a 
preferential  transfer  of  the  bankrupt's  prop* 
erty." 

And  we  there  further  declared  (pp.  24» 
25) :  "It  is  therefore  unnecessary  for  a 
customer,  where  shares  of  stock  of  the  same 
kind  are  in  the  hands  of  a  broker,  being 
held  to  satisfy  his  claims,  to  be  able  to  put 
his  finger  upon  the  identical  certificates  of 
stock  purchased  for  him.  It  is  enough  that 
the  broker  has  shares  of  a  certain  kind 
which  are  legally  subject  to  the  demand  of 
the  customer.  And  in  this  respect  the  true* 
tee  in  bankruptcy  is  in  the  same  position  as 
the  broker.  Bichardson  v.  Shaw,  supra. 
It  is  said,  however,  that  the  shares  in  this 
particular  case  are  not  so  identified  as  to 
come  within  the  rule.  But  it  does  appear 
that  at  the  time  of  bankruptcy  certificates 
were  foimd  in  the  bankrupt's  possession  in 
an  amount  greater  than  those  which  should 
have  been  on  hand  for  this  customer,  and 
the  significant  fact  is  shown  that  no  other 
customer  claimed  any  right  in  those  shares 
of  stock.  It  was,  as  we  have  seen,  the  dut^ 
of  the  broker,  if  he  sold  the  shares  specifi- 
cally purchased  for  the  appellant,  to  buy 
others  of  like  kind,  and  to  keep  on  hand, 
subject  to  the  order  of  the  customer,  certifi* 
cates  sufiicient  for  the  legitimate  demands 
upon  him.  If  he  did  this,  the  identification 
of  particular  certificates  is  unimportant. 
Furthermore,  it  was  the  right  and  duty  of 
the  broker,  if  he  sold  the  certificates,  to  use 
his  own  funds  to  keep  the  amount  good, 
and  this  he  could  do  without  depleting  his 
estate  to  the  detriment  of  other  creditors 
who  had  no  property  rights  in  the  certifi- 
cates held  for  particular  customers.  No 
creditor  could  justly  demand  that  the  estate 
be  augmented  by  a  vnrongful  conversion  of 
the  property  of  another  in  this  manner,  or 
the  application  to  the  general  estate  ol 
property  which  never  rightfully  belonged  to 
the  bankrupt." 
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*  •When  the  bankruptcy  which  occasioned 
Gorman  t.  Littlefield  took  place,  the  brok- 
er's box  contained  certificates,  not  specifi- 
cally allotted,  for  350  shares  of  the  designate 
stock,  and  the  appellant's  claim  for  250  was 
the  only  one  presented  bj  a  customer.  We 
held  that,  under  the  circumstances,  no  more 
definite  identification  was  essential,  and  ap- 
proved his  contention.  If,  in  the  instant 
cause,  a  certificate  for  280  shares  of  "Cop- 
per" instead  of  100  had  been  on  hand,  the 
four  customers  for  whom  that  number  were 
purchased  might  successfully  claim  them 
under  rule  approved  in  Gorman's  Case.  And 
merely  because  the  one  actually  in  the  box 
represented  insufficient  shares  fully  to  sat- 
isfy all  is  not  enough  to  prevent  applica- 
tion of  that  rule  so  far  as  the  circumstances 
will  permit.  The  District  Court  properly 
awarded  to  appellants  their  pro  rata  parts 
«f  the  100  shares. 

Decree  of  Circuit  Court  of  Appeals  re- 
versed, and  decree  of  District  Court  afiirmed. 

Mr.  Justice  Pitney,  with  whom  concurred 
Mr.  Justice  Hughes,  dissenting: 

In  Gorman  v.  Littlefield,  229  U.  S.  19,  67 
L.  ed.  1047,  33  Sup.  Ct  Rep.  690,  the  rea- 
soning embodied  in  the  following  extract 
from  the  opinion  (p.  24)  was,  as  I  take  it, 
essential  to  vindicate  the  conclusion  reached 
by  the  court:  "It  is  said,  however,  that  the 
■hares  in  this  particular  case  are  not  so 
identified  as  to  come  within  the  rule.  But 
it  does  appear  that  at  the  time  of  bank- 
mptey  certificates  were  found  in  the  bank- 
rupt's possession  in  an  amount  greater  than 
those  which  should  have  been  on  hand  for 
this  eustomer,  and  the  significant  fact  is 
shown  that  no  other  customer  claimed  any 
^  right  in  those  shares  of  stock.  It  was,  as 
g  we  have  seen,  the  duty  of  the  broker,  if  he 

•  sold  the  shares  specifically*  purchased  for 
the  appellant,  to  buy  others  of  like  kind, 
and  to  keep  on  hand,  subject  to  the  order 
of  the  customer,  certificates  sufficient  for 
the  legitimate  demands  upon  him.  If  he 
did  this,  the  identification  of  particular  cer- 
tificates is  unimportant." 

In  the  present  ease,  it  does  not  appear 
that  at  the  time  of  the  inception  of  the 
bankruptcy  proceedings  certificates  were 
found  in  the  brokers'  possession  equal  in 
amount  to  those  which  should  have  been  on 
hand;  several  customers  are  laying  claim  to 
the  shares  that  were  on  hand;  and  it  affirm- 
atively appears  that  the  brokers,  having 
sold  the  shares  specifically  purchased  for 
these  customers,  had  not  bought  others  of 
like  kind,  nor  kept  on  hand  certificates  suf- 
ficient for  the  claims  of  the  customers  upon 
them.  Not  only  was  no  stock  kept  on  hand 
to  answer  the  claims  aggregating  280  shares, 
but  it  affirmatively  appears  that  the  100 
■hares  that  were  on  hand  were  not  acquired 


with  intent  to  make  restitution.  The  depo- 
sition of  Allaire,  the  only  man  having 
knowledge  upon  t^e  subject,  was  that  cer- 
tificate No.  29,373,  representing  100  shares 
of  Amalgamated  Copper  stock,  'Vas  re- 
ceived from  the  Stock  Exchange  Clearing 
House  in  the  usual  course  of  business  as 
representing  the  balance  of  Amalgamated 
Copper  stock  due  said  firm  on  balance  on 
said  date," — ^the  date  being  one  unconnected 
with  any  transaction  for  account  of  the 
appellants  or  either  of  them. 

It  is  one  thing  to  infer  an  intent  to  make 
restitution   to  a  customer  when  the  acts 
have  been  done  that  are  necessary  to  effect 
restitution;  it  is  an  entirely  different  mat- 
ter to  infer  an  intent  to  make  restitution 
when  no  restitution  has  in  fact  been  made. 
The  prestunption  of  an   intent  to  restore 
fractional  interests  in  this  case  must  rest 
on  the  merest  fiction;   and  such  a  fiction 
ought  not  to  be  indulged  in  cases  of  this^ 
character,  where   it  will  inevitably  result  g 
in  creating  a  series  of  arbitrary^pref erences,  * 
contrary  to  the  equity  of  the  bankruptcy 
act. 

I  think  the  decree  of  the  Circuit  Court  of 
Appeals  (135  C.  C.  A.  312,  219  Fed.  544) 
ought  to  be  affirmed,  and  am  authorised  to 
say  that  Mr,  Justice  Hagbes  concurs  in 
this  dissent. 


CMl  U.  B.  466) 
ALEJANDRO  MONTELIBANO  Y  RAMOS 
and  Liceria  Montelibano  y  Conlu,  Appts. 
and  Plffs.  in  Err., 

V. 

LA  COMPANTA  general  DE  TABAC08 
DE  FILIPINAa 

CouBTS  «=3»887(4)  —  SiTPiUBHB  Court  or 
Philippinb  IsLANDa— Mods  of  Review. 

1.  Appeal  is  the  proper  method  of  re- 
viewing, in  the  Federal  Supreme  Court,  un« 
der  the  act  of  July  1,  3002  (32  Stat  at  L. 
695,  chap.  1369,  Comp.  Stat.  1913,  §  1225), 
S  10,  a  decree  of  the  supreme  court  of  the 
Philippine  Islands  in  an  action  of  an  equi- 
table nature. 

[Ed.  Note.— For  other  cases,  see  Ocrarts,  Cent. 
Dig.  I  1037;  Dec.  Die,.  ^=s>3^(4) ;  Appeal  and 
Error.  Cent.  Dig.  (f  808.^7.] 

cot7bt8  ^=»387(4)  —  sx7pbe1ie  coxtbt  of 
Philippine  Islands  —  Followinq  De- 
cision BiCLOW. 

2.  The  concurrent  views  of  the  two 
lower  courts  that  certain  contracts  should 
he  construed  as  creating  an  agency  rather 
than  as  being  contracts  of  sale  will  not  be 
disturbed  by  the  Federal  Supreme  Court  on 
appeal  from  the  supreme  court  of  the  Phil- 
ippine Islands,  unless  convinced  that  such 
view  is  clearly  erroneous. 

[Ed.  Note.— For  other  casee,  see  Courts,  Cent. 
Dig.  I  1037;  Dec.  Dig.  «=>387(4) ;  Appeal  and 
Error.  Cent.  Dig.  U  808,  88S7.] 

[No.  217.] 

Submitted  March  8,  1916.    Decided  June  5» 

1916. 
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36  SUPREME  COURT  REPORTER. 


Oct.  Tbric, 


ON  APPEAL  from,  and  IN  ERROR  to, 
the  Supreme  Court  of  the  Philippine 
IslandB,  to  review  a  decree  which  affirmed  a 
decree  of  the  Court  of  First  Instance  of  the 
Judicial  District  of  Manila,  in  favor  of  de- 
fendant in  a  suit  in  which  plaintiff,  in  addi- 
tion to  claiming  damages,  prayed  for  the 
cancelation  of  a  certain  contract  and  of  the 
mortgages  given  to  secure  it,  and  defendant 
asked  for  affirmative  relief,  and  for  an  ac- 
counting and  damages.  Writ  of  error  dis- 
missed.    Decree  affirmed  on  the  appeaL 

The  facts  are  stated  in  the  opinion. 

Mr.  Harry  W.  Van  Dyke  for  appellants 
and  plaintiffs  in  error. 

Mr.  Clement  Ij.  Bouy^  for  appellee  and 
P  defendant  in  error. 

•  *Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  action  was  commenced  by  appellants 
on  the  4th  day  of  March,  1911,  in  the  court 
of  first  instance  of  the  city  of  Manila.  It 
was  in  its  nature  a  suit  in  equity.  The 
whole  controversy  turns  upon  the  construc- 
tion of  certain  instrtunents  in  writing,  the 
provisions  of  which  will  be  outlined  in  stat- 
ing the  case.  The  complaint  averred  that  on 
October  25,  1905,  the  parties  entered  into  a 
written  contract  whereby  the  tobacco  com- 
pany, through  a  representative,  "delivers  to 
Don  Alejandro  Montelibano  for  the  purpose 
of  collection,  under  the  conditions  herein- 
after expressed,  the  following  credits." 
There  followed  a  detailed  statement  of  the 
credits,  mentioning  the  names  of  the  debt- 
ors and  the  amount  due  from  each,  the 
aggregate  being  P.179,177.86.  The  com- 
pany guaranteed  the  existence  and  legiti- 
ma^  of  the  credits,  but  not  the  solvency  of 
the  debtors.  Montelibano  obligated  him- 
self to  pay  to  the  company  as  the  value  of 
the  credits  the  sum  of  P.l 30,000  in  instal- 
ments of  P.20,000  in  the  month  of  December 
in  each  of  the  years  1906,  1007,  1908,  and 
1909,  and  the  balance  of  P.50,000  in  Decem- 
ber, 1910.  It  was  agreed  that  if  he  should 
^  pay  the  P.130,000  at  the  times  provided  "all 
IS  the  credits  and  documents  of  the  debtors 

•  which  are  now  delivered  to  him  as  specifi- 
cally stated  in  paragraph  one,  will  be  trans- 
ferred to  him,  and  consequently  Don  Ale- 
jandro Montelibano  agreed  to  pay  in  cash 
to  the  Compafila  General  de  Tabacos  de 
Filipinas  in  the  instalments  set  out  the  sum 
of  130,000  pesos,  in  order  to  acquire  the 
ownership  of  the  rest  of  the  credits."  All 
cancelations  of  credits  were  to  be  made  by 
the  company  upon  the  proposal  of  Don  Ale- 
jandro, ''the  latter,  however,  being  author- 
ized to  issue  partial  receipts  for  whatever 
ftams  he  may  collect."  The  company  was 
not  to  advance  to  him  any  sum  for  use  in 
tlM  collection  of  the  creditii  nor  to  accept 


responsibility  for  actions  instituted  by  him 
for  their  collection,  "said  party  accepting 
whatever  responsibilities  may  arise  by  rea- 
son of  his  negotiations."  The  company  con- 
ferred upon  him  authority  to  conduct  upon 
his  own  responsibility  all  negotiations  by 
him  deemed  requisite  for  the  collection  of 
the  credits;  "and  in  the  event  of  any 
judicial  action  being  instituted,  the  com- 
pany shall  sell  to  Mr.  Montelibano  the 
credit  which  is  the  object  of  such  litiga- 
tion." The  contract  was  publicly  ratified 
by  Montelibano  and  his  wife,  who  ia  the 
other  appellant,  on  the  10th  day  of  Novem- 
ber following  its  date,  and  in  the  ratifica- 
tion the  instrument,  besides  being  copied  at 
large,  was  described  as  the  document  "in 
which  the  said  company  ceded  to  the  said 
Mr.  Montelibano  all  the  credits  set  forth 
in  the  same  to  the  end  that  the  cessionary 
might  carry  into  effect  the  collection  from 
all  the  debtors  of  the  company  of  the  debta 
set  forth  in  the  inserted  document,  the  total 
amount  of  which  aggregates  the  sum  of 
179,177  pesos  and  86  centavos,  by  means  of 
the  authority  conferred  by  said  company 
upon  said  Mr.  Montelibano  to  enable  him 
to  carry  out  upon  his  own  responsibility  all 
the  negotiations  he  might  deem  necessary  g^ 
for  the  collection  of  the  credits  mentioned,  >j| 
and  that  in  the  event^of  any  judicial  action  • 
being  instituted  the  company  would  cede 
in  sale  to  Mr.  Montelibano  the  credit  which 
was  the  object  of  said  litigation."  The  wife 
jointed  in  the  contract  and  the  ratification 
in  order  to  pledge  certain  real  estate  owned 
by  her  as  security  for  the  performance  of 
the  contract  by  her  husband. 

The  complaint  averred  that  appellants 
had  taken  all  steps  possible  to  carry  into 
effect  the  collection  of  the  credits,  but  had 
only  been  able  to  collect  amounts  aggregat- 
ing P.29,491.04;  that  the  remaining  credits 
set  forth  in  the  first  clause  of  the  contract 
did  not  exist  in  the  amount  therein  stated, 
and  were  not  legitimate  in  their  nature,  and 
for  this  reason,  in  spite  of  plaintiff's  efforts 
to  collect  them,  it  had  been  impossible  to 
do  so.  Plaintiffs  claimed  that  defendant 
company  was  responsible  to  the  plaintiffs 
for  damages  in  the  sum  of  P.129,734.29,  and 
prayed  that  they  might  recover  this  amount, 
and  that  the  contract  of  October  25,  1906, 
and  the  mortgages  given  to  secure  it,  might 
be  canceled. 

The  appellee  filed  an  answer  and  a  cross 
complaint  setting  up  the  contract  of  Octo- 
ber 25,  1905,  and  the  ratification  of  No- 
vember 10,  and  also  an  agreement  after- 
wards made  between  the  parties  under  date 
December  7>  1908,  supplemental  to  and  mod- 
ifying in  certain  respects  the  previous  con- 
tract; setting  up  that  defendant  had 
complied  with  all  the  terms  and  conditions 
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of  these  contracts  on  its  part  to  be  per- 
formed; that  Montelibano  had  paid  defend- 
ant only  P.20J36.95  on  account  of  the 
instalments  agreed  to  be  paid  "under 
the  provisions  of  said  contracts  whereby  the 
said  plaintiff  had  the  option  of  purcha&ing 
and  acquiring  the  ownership  of  said  credits 
for  the  sum  of  P.130,000;"  that  after  the 
expiration  of  the  term  of  the  option,  when 
he  was  by  the  terms  and  conditions  of  the 
eontracts  obligated  to  account  for  all  sums 
o  of  principal  and  interest  collected  on  ac- 
IJ  count  of  said  credits,  and  to  return  to 
*  defendant  all  credits  remaining^uncollected, 
defendant  demanded  of  said  plaintiff  an 
accounting  of  his  transaction  in  connection 
with  the  credits  as  agent  of  the  defendant, 
and  payment  of  all  sums  of  principal  and 
interest  collected,  but  he  refused  to  comply 
with  the  demaiia  to  pay  over  any  sum  col- 
lected by  him,  to  render  accounts,  or  in  any 
manner  to  comply  with  his  obligations 
under  the  contracts.  Defendant  prayed 
that  the  action  of  plaintiffs  be  dismissed; 
that  the  plaintiff  Alejandro  Montelibano  be 
required  to  render  an  accounting  of  the  sums 
collected  by  him,  of  the  credits  remaining 
uncollected,  and  of  all  his  transactions  un- 
der the  contracts,  and  that  judgment  be 
rendered  in  fayor  of  defendant  and  against 
the  plaintiff  Alejandro  for  the  sum  found 
to  be  due;  that  a  receiver  be  appointed  to 
care  for  the  uncollected  credits  and  the 
mortgaged  property;  and  for  other  relief. 
Before  trial  plaintiffs  asked  for  a  dis- 
missal of  the  action.  The  motion  to  this 
effect  was  denied,  and  the  case  came  on  for 
hearing  upon  defendant's  prayer  for  affirma- 
tive relief  and  for  an  accounting  and  dam- 
ages. The  trial  court  treated  the  contract 
as  turning  over  the  credits  to  Montelibano 
for  collection  for  defendant's  account,  sub- 
ject to  an  option  to  purchase  the  entire 
amount  of  credits  for  the  sum  of  P.130,000, 
payable  in  instalments  strictly  as  prescribed 
by  the  contract;  found  that  he  had  not 
only  failed  to  pay  the  stipulated  instal- 
ments in  order  to  avail  himself  of  the 
option,  but  had  not  turned  over  or  ac- 
counted for  the  amount  actually  collected 
by  him;  that  he  had  collected  P.61,715.98, 
and  paid  over  only  P.20,736.95,  leaving  a 
balance  collected  by  him  and  undelivered  to 
the  defendant  of  P.40,979.03,  in  addition  to 
which  certain  claims  against  Emilio  Escay 
and  Quirino  Oamboa  had  been  prosecuted 
to  Judgment  and  execution,  and  the  prop- 
erty of  the  debtors  acquired  by  Montelibano 
through  the  execution  sales,  and  that  these 
properties  were  held  by  Montelibano  in 
trust  for  the*  company.  "The  conclusions 
are  that  the  plaintiff  having  failed  to  per- 
form the  contract  on  his  part,  the  defendant 
is  entitled  to  a  return  of  his  [its]  property 


in  so  far  as  it  can  be  returned,  and  to  judg- 
ment for  the  value  of  the  balance  which  can- 
not be  returned,  which  value  must  be  de- 
termined as  the  proceeds  which  the  plaintiff 
received  from  such  claims,  together  with 
legal  interest  upon  the  amount  of  cash  re- 
ceived by  the  plaintiff  upon  such  claims 
from  the  time  of  the  commencement  of  this 
action,  which  was  by  filing  the  complaint 
herein  on  the  4th  day  of  March,  1911." 

Judgment  was  therefore  entered  in  favor 
of  the  defendant  and  against  the  plaintiff 
Montelibano  for  the  sum  of  P.40,979.03,  less 
P.22,086.43  (the  amount  of  the  Escay  debt) 
if  defendant  should  seek  to  recover  the 
Escay  property  from  plaintiff,  with  interest 
from  March  4,  1911,  the  date  of  the  com- 
mencement of  the  action;  also  for  the 
possession  and  delivery  of  certain  enumer- 
ated credits  aggregating  P.103,645.70;  also 
for  the  E^cay  property,  and  in  case  delivery 
thereof  could  not  be  had,  the  sum  of 
P.40,000,  the  value  thereof,  provided  defend- 
ant did  not  elect  to  take  the  full  judgment 
for  money  collected  as  above  stated,  and  if 
such  election  should  be  made,  then  this 
clause  in  relation  to  the  return  of  the  prop- 
erty to  be  annulled;  also  for  the  property 
known  as  the  Gamboa  property,  or,  in  case 
delivery  thereof  could  not  be  had,  the  sum 
of  P.6,178.10;  and  for  the  costs. 

The  supreme  court  of  the  Philippine 
Islands  affirmed  this  judgment,  holding 
that  the  title  to  the  credits  never  passed  to 
the  plaintiff  Alejandro  Montelibano;  that 
they  were  delivered  into  his  possession  for 
collection,  with  an  agreement  that  he  could 
become  the  owner  thereof  by  paying  P.130,- 
000  in  the  manner  specified;  that  none  of 
these  payments  having  been  made  as  agreed, 
the  credits  remained  the  property  of  the 
defendant  company,  and  a  refusal  to  deliver 
them  was  properly  the  basis  of  a  demand  for  ^ 
affirmative  relief.  J| 

*The  case  comes  to  this  court  under  §  10* 
of  the  act  of  July  1,  1902  (chap.  1369,  32 
Stat,  at  L.  691,  695,  Comp.  Stat.  1913,  §§ 
3804,  1225),  on  account  of  the  amount  in 
controversy.  The  action  being  of  an  equi- 
table nature,  the  proper  method  of  review  is 
by  appeal,  and  the  writ  of  error  will  be  dis- 
missed. De  la  Rama  v.  De  la  Rama,  201 
U.  S.  303,  309,  60  L.  ed.  766,  767,  26  Sup. 
Ct.  Rep.  485;  Gsell  v.  Insular  Collector  of 
Customs,  239  U.  S.  93,  60  L.  ed.  — ,  86 
Sup.  Ct.  Rep.  39;  De  la  Rama  v.  De  la 
Rama,  241  U.  S.  154,  160,  60  L.  ed.  — ,  86 
Sup.  Ct  Rep.  51& 

The  principal  contention  of  appellants, 
and  the  one  upon  which  all  others  turn,  is 
that  the  court  of  first  instance  and  the 
supreme  court  of  the  Islands  erred  in  hold- 
ing that,  under  the  terms  of  the  contracts 
of  October  26,  1906,  and  December  7,  1908, 
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the  credits  involyed  were  delivered  to  the 
appellant  Alejandro  Montelibano  not  as 
purchaser,  but  merely  as  agent  for  purposes 
of  collection,  with  an  option  to  purchase 
that  was  not  earned  out,  and  that  therefore 
the  tobacco  company  was  entitled  to  the 
proceeds  so  far  as  collected,  and  a  return 
of  the  uncollected  credits  or  their  value. 
In  support  of  this  there  is  an  elaborate 
argument  respecting  the  construction  of  the 
instruments  in  question.  It  concedes  that 
many  of  their  clauses  are  consistent  witli 
the  view  that  Montelibano  had  but  an  option 
to  purchase  the  credits,  and  that  if  this 
option  were  not  accepted  he  was  to  account 
to  the  company  for  all  that  he  collected; 
but  it  is  argued  that  other  clauses  and  the 
general  intent  of  the  agreements  are  to  the 
contrary.  It  would  be  tedious  to  recite 
the  argument  in  detail,  and  we  content  our- 
selves with  saying  that  it  has  not  convinced 
us  that  the  courts  below  clearly  erred;  and 
since  they  concurred  in  their  findings  both 
upon  questions  of  fact  and  upon  questions 
of  law,  it  is  our  duty  to  affirm  their  judg- 
ment. Ker  &  Co.  v.  Oouden,  223  U.  S.  268, 
270,  66  L.  ed.  432,  435,  32  Sup.  Ct.  Rep. 
284;  De  Villanueva  v.  Villanueva,  239  U.  S. 
283,  299,  60  Lk  ed.  — ,  36  Sup.  Ct  Rep.  109. 

Writ  of  error  dismissed. 

Decree  affirmed  on  the  appeaL 


(241  U.  8.  462) 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY,  Plff.  in  Err., 

V. 

CLAUDE  L.  PROFFITT. 

BCabteb  and  Servant  ^=>295(1)— Trial 
^=»253 (4)— Requested  I nstbucton— As- 
sumption OF  Risk. 

1.  A  requested  instruction,  in  an  ac- 
tion under  the  Federal  employers'  liability 
act  of  April  22,  1908  (35  Stat,  at  L.  65, 
chap.  149,  Comp.  Stat.  1913,  §  8657), 
brought  by  the  head  brakeman  of  a  "mani- 
fest train,"  whose  injury  was  due  to  the 
"working"  of  the  train  at  both  ends  at  the 
same  time,  that  if  the  jury  believed  from 
the  evidence  that  the  method  adopted  by 
the  carrier  in  making  up  the  train  on  the 
occasion  in  question  was  the  usual  and  ordi- 
nary one,  then  plaintiff  assumed  all  the 
risks  incident  thereto,  and  could  not  re- 
cover because  of  any  injury  received  on  ac- 
count of  such  method,  even  though  it  was 
the  direct  and  proximate  cause  of  the  in- 
jury, is  properly  refused  because  (a)  it 
failed  to  define  what  state  of  facts  should 
charge  plaintiff  with  an  assumption  of  the 
risk,  the  evidence  leaving  in  doubt  what 
method  was  adopted  in  making  up  the  train 
in  qi^estion;  (b)  it  ignored  the  question 
whether  plaintiff  had  knowledge  or  was 
chargeable  with  notice  of  the  customary 
method;  and  (c)  it  required  the  acquittal 
of  defendant  if  the  usual  method  of  doin<r 
the  work  was  pursued,  irrespective  of  the 


question  of  the  negligence  of  the  rear-end 
switching  crew  in  carrying  it  out. 

[Ed.  Note.—For  other  eases,  see  Master  and 
Servant.  Cent.  Dig.  §8  1168,  U69.  U79 ;  Dec  Dig. 
<^=9295(1)  ;  Trial.  Cent.  Dig.  |  620 ;  Dec.  Dig. 
<3=>253(4).I 

Appeal  and  Error  <3=»1064(1)— Reversi- 
ble   EiRROR— MODinCATION    OF    INSTRUG-. 

tion. 

2.  The  master  has  no  valid  cause  for 
complaint  because  a  requested  instruction 
on  the  assumption  of  the  risk  of  an  extraor- 
dinary danprer  growing  out  of  customary 
methods,  wliich  ignored  the  question  wheth- 
er the  injured  employee  knew  or  had  no- 
tice of  such  methods,  was  modified  so  as  to 
exclude  the  assumption  of  risk  as  a  de- 
,fense  unless  the  customary  method  was  one 
that  a  reasonably  careful  employer  would 
have  adopted. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  §  4219:  Dec.  Dig.  ^=91064(1) ; 
Trtal.  Cent.  Dig.  8§  475,  625.]  ^^ 

[No.  273.] 

Argued  March   10,  1916.     Decided  June  6, 
1916. 

JN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  judgment  which  affirmed  a  judg« 
ment  of  the  District  Court  for  the  Eastern 
District  of  Virginia  in  favor  of  plaintiff  in 
an  action  under  the  Federal  employers'  lia- 
bility act.    Affirmed. 

See  same  case  below,  134  C.  0.  A.  87» 
218  Fed.  23. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  Leake,  David  H.  Leake, 
and  Henry  Taylor,  Jr.,  for  plaintiff  in  er- 
ror. 

Messrs.  Hill  Carter  and  C.  V.  Meredltb 
for  defendant  in  error.  9 

*Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

This  was  an  action  brought  in  the  United 
States  district  court  under  the  Federal  em- 
ployers' liability  act  of  April  22,  1908 
(chap.  149.  35  Stat  at  L.  65,  Comp.  Stat. 
1913,  §  8657). 

Plaintiff  was  a  brakeman  in  defendant's 
employ,  and,  during  the  night  of  July  2, 
1912,  was  called  for  duty  at  Gladstone,  Vir- 
ginia, to  take  his  place  as  head  brakeman 
on  a  fast  interstate  freight  train,  known 
as  a  "manifest  train,"  comprising  about 
forty  cars,  which  had  just  come  into  the 
division  terminal  yard  at  Gladstone  and 
was  about  to  be  taken  forward.  He  got 
upon  the  road  engine  and  this  was  attached 
to  the  train,  plaintiff  making  the  coupling. 
Just  after  this  he  met  the  yard  master,  who 
had  charge  of  all  the  work  done  in- the  yard^ 
whose  orders  plaintiff  was  bound  to  obey» 
and  who  told  plaintiff,  according  to  his 
testimony,  to  "cut  out  three  cars  at  the 
head  end  of  the  train  [numbers  2,  3,  and  4} 
and  switch  them  off  on  a  side  track  and 
come  back  and  couple  up,  and  they  would 


^=>For  other  cases  see  same  topic  A  KBT-NXm BBR  In  all  Key-Numbered  Digests  A  Indaes 
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be  ready  to  go."  Plaintiff  proceeded  with 
the  road  engine  and  crew  to  take  out  the 
three  cars,  returned  to  the  main  track  with 
the  engine  and  car  number  1,  coupled  the 
latter  to  the  forward  end  of  the  train,  and 
^  was  in  the  act  of  coupling  up  the  air  hose, 
^  an  operation  that  required  him  to  step  be- 
•  tween  the  rails.  While^he  was  in  this  posi- 
tion, a  oollision  took  place,  caused  by  the 
acts  of  the  yard  crew,  who  (unknown  to 
plaintiff),  under  orders  of  the  yard  master, 
and  with  the  aid  of  the  yard  engine,  were 
engaged  in  switching  cars  at  the  rear  end 
of  the  train,  and  who,  negligently,  as  the 
jury  doubtless  found,  drove  a  cut  of  twenty- 
nine  cars  into  the  standing  cars  (about 
eight  in  number)  with  undue  violence.  Ac- 
cording to  the  testimony  of  the  road  engi- 
neer and  fireman  the  Jar  of  the  impact  was 
•uch  that,  although  their  engine  was  stand- 
ing, with  its  independent  brakes  set,  it  was 
thrown  forward  20  feet  along  the  track. 
Katurally  plaintiff  was  knocked  down  and 
run  over,  and  he  sustained  serious  personal 
injuries,  including  the  loss  of  an  arm. 

In  view  of  the  character  of  the  question 
that  is  to  be  passed  upon,  a  somewhat  par- 
ticular recital  of  the  evidence  is  necessary. 
There  was  testimony  that  when  a  manifest 
train  came  into  a  terminal  yard  such  as 
Ohidstone,  destined  to  points  further  along 
the  line,  the  engine  and  caboose  were 
ehanged  and  sometimes  cars  were  taken  out 
and  others  brought  into  the  train;  and  that, 
in  order  to  save  time,  it  was  customary  to 
have  such  shifting  operations,  when  neces- 
sary, done  at  both  ends  of  the  train,  the  road 
engine  and  road  crew  operating  at  the 
front,  the  yard  engine  and  yard  crew  at  the 
rear.  Whether  plaintiff  knew  of  this  cus- 
tom was,  under  the  evidence,  open  to  dis- 
pute. He  at  one  time  denied  that  he  knew 
it  was  customary  for  both  ends  of  a  mani- 
fest train  to  be  "worked"  at  the  same  time; 
and  while  this  was  afterwards  qualified,  it 
appears  not  to  have  been  withdrawn.  He 
admitted  that  it  was  customary  to  follow 
the  instructions  of  the  yard  master,  but 
denied  that  on  this  occasion  the  yard  mas- 
ter told  him  anything  to  the  effect  that  the 
rear  end  of  the  train  was  to  be  worked.  He 
testified  that  he  had  no  notice  that  any- 
thing was  to  be  done  at  that  end  of  the 
S  train  beyond  attaching  the  caboose,  and  that 
r  after  putting  the  second,  third,  and  fourth 
cars  upon  the  side  track,  and  coming  back 
to  the  train,  he  looked  up  the  track,  which 
was  straight,  saw  no  lamp  or  other  signal, 
and  then  proceeded  with  his  coupling  oper- 
ations, with  the  result  already  mentioned. 
Whether  it  was  usual,  in  conducting  such 
switching  operations,  to  have  a  man  at  the 
forward  end  of  the  moving  cut  of  cars,  was 
•  fm  dispute.    Plaintiff  testified  that  <'it  U 


the  custom  to  have  a  man  on  the  front  end 
of  a  cut  of  cars  that  is  being  switched  into 
other  cars,  who  looks  out  for  that  and  runs 
and  stops  the  engine  just  before  tliay  get 
there,  in  making  the  coupling."  Two  of 
defendant's  witnesses  contradicted  this;  one 
in  terms  denying  the  custom  of  giving  a 
warning  as  stated  by  plaintiff;  the  other 
declaring  that  "all  the  warning  he  knew 
of  being  given,  or  the  practice,  was  for  the 
men  in  and  about  the  train  to  take  care 
of  themselves  and  see  for  his  own  danger 
when  he  attempts  to  do  any  work,  and  the 
witness  knew  of  no  signals  given;"  while 
another  and  experienced  witness,  called  by 
defendant,  being  asked  if  it  was  customarf 
when  running  in  a  cut  of  cars  to  have  a 
man  on  the  front  end  with  a  light,  replied: 
"Well,  on  the  yard  in  switching  cars  they 
come  right  down  to  the  book  rule.  It  says 
where  cars  are  being  shoved  a  man  must 
be  placed  on  the  head  car."  Whether  there 
was  a  man  at  the  forward  end  of  the  cut  of 
cars  that  produced  the  collision  in  question 
was  in  controversy.  As  to  plaintiff's  o^^por- 
tunity  to  gain  knowledge  of  the  alleged  cus- 
tom, it  did  not  distinctly  appear  that  he 
had  previously  worked  on  a  manifest  train. 
He  testified  that  he  had  been  employed  as 
brakeman  something  more  than  five  years, 
part  of  the  time  as  an  extra  man  and  part 
of  the  time  as  a  regular  man;  that  he  was 
an  extra  man  when  hurt;  had  been  a  regu- 
lar brakeman  until  about  three  weeks  be- 
fore the  accident,  when  he  was  "pulled  off 
the  local  freight."  ^ 

Plaintiff  recovered  a  verdiot  for  substan-^ 
tial  damageay^*and  the  judgment  was  aflSrmed  • 
by  the  circuit  court  of  appeals.    134  C.  C. 
A.  37,  218  Fed.  23. 

There  are  numerous  assignments  of  error, 
but  most  of  them  are  manifestly  unfounded. 
The  only  ones  requiring  notice  are  based 
upon  the  refusal  of  the  trial  court  to  in- 
struct the  jury  in  accordance  with  defend- 
ant's Request  B,  and  the  modified  instructicm 
that  was  given  in  its  stead.  The  re- 
quested instruction  was,  in  substance:  That 
if  the  jury  believed  from  the  evidence  that 
the  method  adopted  by  defendant  in  mak- 
ing up  the  train  on  the  occasion  in  question 
was  the  usual  and  ordinary  method  of  doing 
this  work,  then  plaintiff  assumed  all  the 
risks  incident  to  that  method,  and  they 
should  not  find  a  verdict  in  his  favor  be- 
cause of  any  injury  received  on  account  of 
said  method  of  doing  the  work,  even  though 
it  was  the  direct  and  proximate  cause  of 
his  injury.  The  instruction  given  was,  in 
substance:  That  defendant  had  the  right 
to  adopt  reasonable  rules  and  regulations 
for  the  conduct  and  method  of  handling  its 
trains  in  its  yards,  and  of  making  up  trains 
for  thoir  departure  therefrom^  and  that  if 
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the  jury  believed  from  the  evidence  that  the 
eustom  prevailed  in  the  Gladstone  yard  of 
making  up  the  train  from  both  ends  at  the 
same  time,  that  is  to  say,  by  working  the 
train  engine  and  crew  at  the  forward  end 
and  the  yard  engine  and  its  crew  at  the 
rear  end,  and  that  such  method  was  one 
that  reasonably  prudent  and  careful  men 
would  have  adopted  in  the  conduct  of  the 
business^  then  the  plaintiff  assumed  the 
risks  reasonably  and  usually  incident  to  and 
arising  from  such  method  of  making  up 
trains,  and  they  should  not  find  a  verdict 
in  his  favor  because  of  any  injury  received 
solely  on  account  of  said  method  of  making 
up  the  train,  although  they  believed  from 
the  evidence  that  the  method  adopted  was 
the  proximate  cause  of  the  injury. 
I,  The  argument  for  plaintiff  in  error  is 
$  that  an  employee  assumes  the  risks  arising 
*  from  the  employer's  method  of ^  doing  the 
work,  where  the  dangers  are  open,  obvious, 
or  known  to  the  employee^  even  though  they 
be  due  to  the  employer's  negligence  in  estab- 
lishing the  method  or  system;  that  the  cus- 
tomary method  of  shifting  and  coupling 
cars  at  both  ends  of  a  manifest  train  at  the 
same  time,  without  notice  or  warning  to 
those  working  at  the  other  end,  was  open, 
obvious,  and  known  to  plaintiff;  and  that 
he  therefore  assumed  the  risk  of  any  injury 
from  that  source. 

It  appears  to  have  been  conceded  by  plain- 
tiff in  the  circuit  court  of  appeals  that  the 
attaching  and  detaching  of  cars  by  working 
on  both  ends  of  the  train  at  the  same  time 
was  customary  at  the  Gladstone  yard;  but 
it  does  not  appear  to  have  been  conceded 
in  that  court  or  in  the  trial  court  that 
plaintiff  knew  of  this  custom,  or  had  had 
such  opportunity  for  knowledge  as  to  be 
charged  with  notice  of  it.  Nor  was  it  con- 
ceded that  the  custom  included  the  pushing 
In  of  a  cut  of  cars  without  a  man  at  their 
head  to  give  warning  to  other  workmen  and 
to  signal  the  engineer  to  slacken  speed.  As 
already  shown,  the  evidence  left  these  mat- 
ters open  to  dispute. 

There  are  several  reasons  why  error  can- 
not be  attributed  to  the  trial  court  for 
refusing  the  requested  instruction  B. 

(a)  The  evidence  left  it  in  doubt  what 
method  was  adopted  in  making  up  the  train 
in  question  and  what  was  the  usual  and  or^ 
dinary  method,  and  the  request  therefore 
failed  to  define  what  state  of  facts  should 
charge  plaintiff  with  an  assumption  of  the 
risk. 

(b)  The  request  ignored  the  question 
whether  plaintiff  had  knowledge  or  was 
chargeable  with  notice  of  the  customary 
method.  The  argument  in  effect  concedes, 
what  is  plainly  inferable  from  the  evidence, 
that  the  danger  to  a  brakeman  at  work  in 


switching  at  one  end  of  a  manifest  train, 
arising  from  switching  operations  conducted  « 
by  another  crew  at  the  other  end,  is  not$ 
among  the  or  dinary*  risks  of  a  brsJceman's* 
employment.  But,  if  it  was  an  unusual 
and  extraordinary  danger,  plaintiff  could 
not  be  held  to  have  assumed  it,  in  the 
absence  of  knowledge  or  notice  on  his  part. 
To  subject  an  employee,  without  warning, 
to  unusual  dangers  not  normally  incident 
to  the  employment,  is  itself  an  act  of  negli- 
gence. And,  as  has  been  laid  down  in 
repeated  decisions  of  this  court,  while  an  em- 
ployee assumes  the  risks  and  dangers  ordi- 
narily incident  to  the  employment  in  which 
he  voluntarily  engages,  so  far  as  these  are 
not  attributable  to  the  negligence  of  the 
employer  or  of  those  for  whose  conduct  the 
employer  is  responsible,  the  employee  has  a 
right  to  assume  that  the  employer  has  exer- 
cised proper  care  with  respect  to  providing 
a  reasonably  safe  place  of  work  (and  this 
includes  care  in  establishing  a  reasonably 
safe  system  or  method  of  work),  and  is  not 
to  be  treated  as  assuming  a  risk  that  is 
attributable  to  the  employer's  negligence 
until  he  becomes  aware  of  it,  or  it  is  so 
plainly  observable  that  he  must  be  presumed 
to  have  known  of  it.  The  employee  is  not 
obliged  to  exercise  care  to  discover  dangers 
not  ordinarily  incident  to  the  employment, 
but  which  result  from  the  employer's  negli- 
gence. Texas  &  P.  R,  Co.  v.  Archibald,  170 
U.  S.  665,  671,  672,  42  L.  ed.  1188,  1101,  18 
Sup.  Ct  Rep.  777,  4  Am.  Neg.  Rep.  746; 
Choctaw,  0.  &  G.  R.  Co.  v.  McDade,  101  U. 
S.  64,  68,  48  L.  ed.  06,  100,  24  Am.  Neg. 
Rep.  24,  15  Am.  N^.  Rep.  230;  Texas  k  P. 
R.  Co.  V.  Harvey,  228  U.  S.  310,  321,  57  L. 
ed.  852,  855,  33  Sup.  Ct.  Rep.  518;  Gila 
Valley,  G  &  N.  R.  Co.  v.  Hall,  232  U.  S.  04, 
101,  58  L.  ed.  521,  524,  34  Sup.  Ct.  Rep. 
220;  Seaboard  Air  Line  R.  Co.  y.  Horton, 
233  U.  S.  402,  504,  68  L.  ed.  1062,  1070, 
L.R.A.  1015C,  1,  34  Sup.  Ct.  Rep.  635,  Ann. 
Cas.  1015B,  475,  8  N.  C.  C.  A.  834. 

(c)  The  request  required  defendant  to  be 
acquitted  if  the  usual  method  of  doing  the 
work  was  pursued,  irrespective  of  the  ques- 
tion of  the  negligence  of  the  yard  crew  in 
carrying  it  out.  Negligence  in  the  doing 
of  the  work  was  the  gravamen  of  plaintiff's 
complaint,  in  his  declaration  as  in  his  evi- 
dence, and  defendant  was  not  entitled  to  an 
instruction  making  the  pursuit  of  a  cus- 
tomary system  decisive  of  the  issue,  without 
regard  to  whether  due  care  was  exercised  in 
doing  the  work  itself.  Even  if  plaintiff 
knew  and  assumed  the  risks  of  an  inher-S 
en tly dangerous  method  of  doing  the  work,? 
he  did  not  assume  the  increased  risk  at- 
tributable not  to  the  method,  but  to  negli- 
gence in  pursuing  it.  Had  tiie  instnictioo 
been  given  in  form  as  requested,  the  jury. 
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in  Tiew  of  the  iBsae  and  the  evidence,  might 
easily  haye  interpreted  it  as  meaning  that 
if  defendant's  employees  usually  and  cus- 
tomarily made  up  trains  in  such  a  manner 
that  by  a  Yiolent  collision  produced  by  neg- 
ligent switching  operations  at  the  rear  end 
of  a  long  train  a  brakeman  engaged  in  the 
performance  of  his  duties  at  the  forward 
end»  and  having  no  notice  or  warning  of 
the  rear-end  switching,  was  in  danger  of 
serious  personal  injury,  there  was  no  liabil- 
ity.   This,  of  course,  is  not  the  law. 

Nor  is  the  modification  of  the  requested 
instmetion  a  matter  el  which  defendant 


may  complain.  The  eourt  evidently  under- 
stood the  request  as  meaning  no  more  than 
what  it  said,  and  as  not  intended  to  embrace 
the  hypothesis  that  plaintiff  Imew  or  had 
notice  that  the  usual  method  of  making  up 
trains  was  that  adopted  on  the  occasion  in 
question.  In  the  absence  of  such  Imowledge 
or  notice,  the  custom  could  not  be  made 
binding  upon  plaintiff;  certainly  not  with- 
out a  finding  that  it  was  one  that  a  reason- 
ably careful  employer  would  have  adopted. 
It  was  this  finding  that  the  modification 
called  for. 
Judgment  aiBrmed. 
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CHICAGO    k    NORTHWESTEBK    RAIL- 
WAY COMPANY.  Plff .  in  Err^ 

WILLIAM  BOWER. 

MaSTBB  and  SEBYAlfT  «=5>286(12)— TBIAIt* 

QuKsnoNs  FOB  JuBT— Nboligbnck. 

1.  The  submission  to  the  jury  of  the 
question  whether  a  railway  company  was 
n^ligent  in  furnishing  a  high-pressure 
locomotive  with  a  lubricator  having  tubular 
glasses  is  proper  where  there  is  evidence 
tending  to  show  that  this  type  of  appliance 
had  b^n  kept  in  use  after  its  insufficiency 
had  been  demonstrated  by  experience,  and 
perhaps  under  conditions  materially  differ- 
ent from  those  which  obtained  when  its  use 
began,  in  the  face  of  notice  that  it  was  not 
safe  and  suitable. 

[Ed.  Note.  For  other  cases,  see  Master  and  Serr- 
ant.  Cent.  Dig.  81 1001. 1019 ;  Dec  Dig.  <Ss»286(12).] 

Mabteb  and  Sebvant  ^=»210(2)— Assump- 
tion OF  Bisk— Inobbasbd  uazabd. 

2.  An  experienced  railway  engineer, 
though  aware  of  certain  dangers  naturally 
incident  to  the  use  of  a  lubricator  having 
tubular  classes,  does  not  assume  the  in- 
ereased  risk  of  explosion  of  the  glasses  at- 
tributable to  the  railway  company's  negli- 
gence in  maintaining  such  a  type  of  ap- 

Jlianoe  on  a  high-pressure  engine,  where 
e  did  not  know  and  had  no  ground  to  be- 
Usfve  that  the  railway  company  had  been 
wanting  in  the  exercise  of  proper  care  for 
his  safety,  or  that,  because  of  such  want  of 
care,  the  danger  to  him  was  greater  than  it 
should  have  been. 

[Bd.  Not«.-Fer  other  eases,  see  MMter  and 
Servant,  Gent.  Dig.  |  664;    Deo.  Dig.  4tss>2L0(2).] 

[No.  301.] 

Argued  March  16  and  17,  1916.     Decided 
June  6,  1016. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
whieh  affirmed  a  judgment  of  the  District 
Court  for  Holt  County,  in  that  state,  in 
favor  of  plaintiff  in  an  action  under  the 
Federal  employers'  liability  act.    Affirmed. 

See  same  ease  below»  96  Neb.  419,  148 
N.  W.  146. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  A.  MclAngblin,  Wymer 
Dressier,  and  William  G.  Wheeler  for  plain- 
tiff in  error. 

Mr.  Michael  F.  Harrington  for  defend- 
ant in  error. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 
^      We  have  here  under  review  a  judgment 
^  of  the  supreme  court  of  Nebraska,  affirm- 
*  ing  a  judgment  in  favor  ofMefendant  in  er- 
ror in  an  action  based  upon  the  Federal 
employers'  liability  act  of  April  92,  1908 
(chap.  149,  85  Stat,  at  U  66,  Comp.  Stat. 
1918, 1  8667)*  for  the  lost  of  an  eye  caused 
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by  the  breaking  of  a  lubricator  glass  on  a 
locomotive  engine  upon  which  lie  was  at 
work  as  engineer  in  the  employ  of  plaintiilf 
in  error.    96  Neb.  419,  148  N.  W.  146. 

No  question  is  made  but  that  the  cause 
of  action  arose  in  interstate  commerce  sa 
as  to  bring  the  case  within  the  Federal  act. 
The  facts  upon  which  the  question  of  lia- 
bility depends  are  these:  The  plaintiff  in 
the  action  (defendant  in  error)  was  an  ez* 
perienced  locomotive  engineer.  At  the  time 
of  his  injury,  which  occurred  at  night  in 
the  month  of  November,  1910,  he  had  just 
oiled  his  engine,  taken  it  from  the  round- 
house, and  placed  it  upon  the  outgoing 
track  in  readiness  for  his  run.  The  engine 
was  equipped  with  a  Nathan  lubricator,  an 
appliance  containing  oil  for  the  steam 
cylinders  and  the  air  pump,  the  oil  being 
conducted  to  and  within  the  parts  where 
needed  under  steam  pressure  from  the  boiler. 
In  order  to  give  the  engineer  a  view  of  the 
interior  of  the  apparatus,  and  thus  enable 
him  to  see  that  the  oil  was  dropping,  three 
cylindrical  glass  tubes  were  attached,  one 
carrying  the  oil  for  each  steam  cylinder 
and  one  for  the  air  pump.  Each  of  these 
glasses  was  surrounded  with  a  shield  of 
perforated  metal  in  two  parts,  hinged  to- 
gether and  lightly  damped  upon  the  glasa 
tube  by  means  of  a  spring  to  hold  it  in 
place.  When  the  lubricator  was  in  opera- 
tion, the  tubes  were  required  to  sustain 
the  same  steam  pressure  as  the  boiler. 
These  tubular  glasses  would  sometimea 
break.  This  was  most  liable  to  occur: 
(1)  when  a  glass  was  newly  installed,  and 
before  it  had  been  properly  tempered;  (2) 
when  it  was  subjected  to  a  sudden  change 
of  temperature,  as  when  steam  was  admitted 
to  it  while  cold;  and  (8)  they  would,  after 
six  or  seven  weeks'  use,  sometimes  "wear 
thin"  and  break  for  this  reason.  The«| 
metal  shield  was  designed  in  part,  at  leasts  § 
to  prevent  injury  to  the* engineer  from* 
flying  pieces  in  case  the  glass  should  break. 
This  type  of  lubricator  had  been  in  use  for 
over  twenty  years,  and  had  been  used  upon 
all  defenduit's  engines  down  to  a  time  be- 
tween three  and  four  years  prior  to  the  ae- 
cident.  Then  a  new  type,  known  as  the 
Bull's  Eye,  came  into  use,  and  was  recog- 
nized as  a  better  appliance  because,  being 
unbreakable,  it  was  safer  for  the  engineer, 
and  at  the  same  time  obviated  the  loss  of 
time  and  delay  of  trains  attributable  to 
breakage  of  lubricators  of  the  Nathan  type; 
and  defendant  began  to  instal  Bull's  Eye 
lubricators  in  the  place  of  the  older  type 
upon  engines  already  in  use,  and  to  place 
them  upon  all  new  engines.  During  the 
earlier  period  of  the  use  of  the  Nathan,  and 
before  the  construction  of  locomotives  of 
dasses  Q  and  B»  the  engines  carried  on^ 
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140  to  160  poondB  boiler  prenure,  while  en- 
gine! of  the  elinaee  mentioned  carried  100 
pounds.  An  experienced  witness  called  by 
defendant  testified  that,  at  the  time  of  the 
trial  (about  a  year  after  the  aecident),  ap- 
proximately 25  per  cent  of  the  engines  were 
still  using  the  Nathan  lubricator  and  75 
per  cent  were  equipped  with  the  Bull's  Eye; 
that  the  Bull's  Eye  was  and  had  been,  for 
three  or  four  years,  recognized  as  "the  prop- 
er appliance;"  that  the  Nathan  was  dan- 
gerous to  the  men,  and  that  the  change  was 
being  made  partly  because  of  this  and  part- 
ly because  the  breaking  of  the  old  style 
lubricator  sometimes  delayed  trains. 

Plaintiff  testified  that  during  most  of  the 
time  for  the  past  twenty  years  he  had 
operated  locomotiyes  equipped  with  Nathan 
lubricators  haying  tubular  glasses,  but  not 
all  of  these  were  high-pressure  engines.  The 
engine  on  which  he  was  injured  was  of 
class  R,  and  carried  a  boiler  pressure  of 
100  pounds.  He  had  operated  it  for  about 
two  months  prior  to  the  time  of  his  injury. 
During  his  experience  of  twenty  years, 
lubricator  glasses  had  broken  with  him  on 
M  three  previous  occasions,  the  last  being 
^  about  three  weeks  before  the  occurrence  in 
*  question.  At  this  *time  he  asked  that  a 
Bull's  Eye  be  substituted  on  his  engine.  He 
testified  that  this  was  not  because' he  con- 
sidered the  old  lubricator  dangerous,  but 
because  he  wanted  to  save  time  on  the  road 
in  the  event  of  a  breakdown.  He  also  tes- 
tified that  he  knew  that  when  a  new  glass 
was  put  into  a  Nathan  lubricator  it  was 
liable  to  burst  if  the  steam  was  turned  on 
suddenly,  or  if  steam  was  turned  on  quickly 
in  cold  weather,  and  that  on  the  occasion  in 
question,  following  the  correct  practice,  he 
first  partially  opened  the  throttles,  admit- 
ting the  steam  to  the  tubes  to  warm  them, 
afterwards  fully  opening  the  throttles,  and 
that  it  was  about  seven  minutes  after  this 
was  done  that  the  explosion  occurred. 

The  trial  court  submitted  the  case  to  the 
jury  with  instructions  to  the  effect  that  the 
burden  of  proof  was  upon  plsintiff  to  show 
that  defendant  had  carelessly  and  negli- 
gently maintained  the  shield  and  spring  and 
glass  in  the  lubricator  in  a  weak  and  dan- 
gerous condition,  that  the  lubricator  glass 
was  not  of  sufficient  strength  for  use  upon 
the  engine  in  question  or  any  other  engine 
carrying  190  pounds  of  steam,  and  that  this 
fact  was  known  to  defendant,  or  that  its 
experience  with  said  glass  and  lubricator 
had  been  such  that  it  ought  to  have  known 
that  the  same  was  insufficient  and  danger- 
ous; and  that  if  they  believed  from  a  pre- 
ponderance of  the  evidence  that  defendant 
was  thus  negligent,  and  that  plaintiff  was 
injured  as  a  result  of  it,  they  should  find 
80  &  G^-40. 


for  the  plaintiff,  otherwise  for  the  defend* 
ant 

The  principal  controversy  is  as  to  wheth- 
er the  evidence  was  sufficient  to  go  to  the 
jury  upon  the  question  of  defendant's  neg* 
ligence  in  furnishing  the  locomotive  in  ques- 
tion with  a  lubricator  having  tubular 
glasses  as  described. 

The  rule  of  law  is:  That  the  employer 
is  under  a  duty  to  exercise  ordinary  care 
to  supply  machinery  and  appliances  rea-^ 
sonably  safe  and  suitable  for  the  use  of^ 
the«employee,  but  is  not  required  to  furnish* 
the  latest,  best,  and  safest  appliances,  or  to 
discard  standard  appliances  upon  the  dis- 
covery of  later  improvements,  provided 
those  in  use  are  reasonably  safe  and  suit- 
able. Washington  ft  G.  R.  Co.  v.  McDade, 
135  U.  8.  554,  570,  34  L.  ed.  235,  241,  10 
Sup.  Ct.  Rep.  1044;  Patton  v.  Texas  ft  P. 
R.  Co.  179  U.  S.  658,  664,  45  L.  ed.  361, 
364,  21  Sup.  Ct.  Rep.  275.  In  our  opinion, 
a  correct  application  of  this  rule  required 
the  present  case  to  be  submitted  to  the  jury. 
Properly  limiting  the  inquiry  (and,  as  we 
have  seen,  the  trial  court  did  so  limit  it),, 
there  was  no  question  of  attributing  neg- 
ligence to  an  employer  for  merely  failing  to 
promptly  instal  the  latest,  best,  and  safest 
appliance;  it  was  a  question  of  keeping  an 
older  type  of  appliance  in  use  after  its  in- 
sufficiency had  been  demonstrated  by  ex*- 
perience,  and  perhaps  under  conditions  ma- 
terially different  from  those  which  had 
obtained  when  its  use  began,  in  the  face  of 
notice  that  it  was  not  reasonably  safe  and 
suitable.  It  was  reasonably  inferable  from 
the  evidence  that  defendant's  experience  had 
shown  that  a  glass  tube  capable  of  with- 
standing the  lower  pressures  of  140  to  150* 
pounds  could  not  be  relied  upon  to  with- 
stand a  pressure  of  190  pounds,  and  that 
the  difficulty  could  not  be  obviated,  as  was 
attempted,  by  using  thicker  glass  for  the 
tubes,  because  its  very  thickness  increased 
the  danger  of  bursting  when  steam  was  first 
admitted;  there  being  evidence  from  a  wit- 
ness called  by  defendant  that  the  older  typo^ 
of  lubricater  was  a  dangerous  instrument 
to  be  used  upon  a  high-pressure  boiler,  and 
that  they  broke  rather  frequently;  that  it 
was  for  this  reason,  in  part,  that  defend- 
ant had  introduced  the  Bull's  Eye,  begin- 
ning three  or  four  years  before  the  accident,, 
installing  them  first  upon  high-pressure  en- 
gines of  the  Q  and  R  classes,  and  having 
already  placed  them  upon  a  majority  of 
defendant's  engines  of  all  sizes.  In  this 
state  of  the  evidence  it  could  not  be  said, 
as  matter  of  law,  that  defendant  was  free 
from  negligence  in  delaying  so  long  to  in- 
stal a  Bull's  Eye  lubricator  upon  the  engine 
in  question.  h 

*The  only  other  question  relates  to  wheth-^ 
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er  plaintiff  assumed  the  risk  of  performing 
his  duty  upon  a  locomotive  equipped  with 
the  Nathan  lubricator.  Instructions  were 
given  to  the  jury  upon  the  subject,  but  they 
are  open  to  some  criticism  which  perhaps 
can  be  obviated  only  by  holding,  as  the 
supreme  court  of  Nebraska  held,  that  there 
was  nothing  in  the  evidence  that  would 
sustain  a  finding  that  plaintiff  assumed  the 
risk. 

The  crucial  question  is  whether  he  knew 
or  had  suflicient  notice  of  the  increased  dan- 
ger attributable  to  the  employer's  negli- 
gence. Plaintiff  testified  without  contra- 
diction that  it  was  his  understanding — ^he 
had  been  "always  taught  to  believe" — ^that 
the  Nathan  lubricator  would  stand  the  boil- 
er pressure  of  190  pounds.  Assuming,  as 
the  undisputed  evidence  shows  he  had  a 
right  to  assume,  that  the  glass  was  being 
subjected  to  no  greater  bursting  strain  than 
it  was  designed  to  withstand,  he  still  knew 
that,  under  special  circumstances  that  have 
been  pointed  out,  there  was  danger  of  a 
glass  bursting  unless  precautions  were 
taken.  Any  risk  of  this  character,  un- 
affected by  his  employer's  negligence,  he  un- 
doubtedly assumed,  as  a  risk  ordinarily  in- 
eident  to  the  occupation  he  pursued.  But 
this  throws  no  light  upon  his  right  to  re- 
cover, because  if  he  was  subjected  to  no 
greater  risk  than  that  just  now  indicated, 
the  employer  was  not  negligent  and  there 
was  no  ground  of  recovery.  Under  the  trial 
court's  instructions,  the  jury  must  be  pre- 
sumed to  have  found  that  the  Nathan  lubri- 
cator glasses  had  been  shown  by  experience 
to  be  incapable  of  withstanding  a  pressure 
of  190  poimds,  that  defendant  knew  of  this^ 
and  nevertheless  negligently  maintained 
such  glasses  upon  plaintiff's  engine.  There 
was  present,  therefore,  an  extraordinary 
danger,  not  normally  incident  to  plaintiff's 
employment;  it  was  in  its  nature  latent, 
and  not  obvious;  and  there  is  no  evidence 
9  In  the  record  that  plaintiff  had  received  any 
§  notice  or  warning  of  the  increased  hazard 
*  attributable  to  his  employer's* negligence. 
In  short,  while  he  knew  there  were  certain 
dangers  naturally  incident  to  the  use  of 
tubular  glasses  upon  the  lubricator,  there  is 
nothing  to  show  that  he  knew  or  had  any 
ground  to  believe  that  his  employer  had 
been  wanting  in  the  exercise  of  proper  care 
for  his  safety,  or  that  because  of  such  want 
of  care  the  danger  to  him  was  greater  than 
it  ought  to  have  been.  Without  this,  he 
oould  not  be  held  to  have  assumed  the  in- 
creased risk.  Gila  Valley,  G.  &  N.  R.  Co. 
y.  Hall,  232  U.  6.  94,  101,  58  L.  ed.  521, 
524,  34  Sup.  Ct.  Rep.  229;  Seaboard  Air 
Line  R.  Co.  v.  Horton,  233  U.  S.  492,  604, 
68  L.  ed.   1062,   1070,  L.R.A.1015C,   1,  34 


Sup.  Ct.  Rep.  635,  Ann.  Cas.  1915B,  475»  8 
N.  C.  C.  A.  834. 
Judgment  affirmed. 

^"""^  (241  Up  8.  476) 

SAN  ANTONIO  ft  ARANSAS  PASS  RAIL- 
WAY COMPANY,  Plff.  in  Err., 

WILLIAM  WAGNER. 

Appeal  and  Eebob  ^=»719(1)  —  Assign- 
ment or  E/BBOBS. 

I.  'liie  failure  to  plead  or  prove  that 
plaintiff,  in  an  action  baaed  on  the  safety 
appliance  acts  of  March  2,  1893  (27  Stat, 
at  L.  531,  chap.  196,  Comp.  SUt  1913, 
§  8605),  and  March  2,  1903  (32  Stat  at  L. 
943,  chap.  976,  Comp.  Stat.  1913,  §  8613), 
and  the  employers'  liability  act  of  April  22, 
1908  (35  Stat,  at  L.  65,  chap.  149,  Compw 
Stat  1913,  §  8657),  was  employed  in  inter- 
state commerce  at  the  time  of  his  injury, 
will  not  be  noticed  as  a  "plain  error"  with 
which  the  Federal  Supreme  Court,  on  writ 
of  error,  may  deal,  under  rule  21,  J  4,  al- 
though not  assigned,  since  (a)  the  omission 
may  have  been  due  to  an  oversight  that 
would  have  been  corrected  if  the  point  had 
been  properly  raised  below,  and  (b)  the 
safety  appliance  acts  being  in  any  event 
applicable, — the  railway  being  admittedly 
a  highway  of  interstate  commerce, — ^whether 
plaintiff  was  employed  in  such  commerce  or 
not,  the  only  materiality  of  the  question 
whether  the  employers'  liability  act  also  tip* 
plies  is  in  its  bearing  on  the  defense  of  con- 
tributory neglifrence,  and  that  defense  nol 
having  been  raised  at  the  trial,  the  failure 
of  pleading  or  proof  should  not  be  consid- 
ered as  a  ground  for  reversal,  it  not  bavins 
been  made  the  basis  of  any  assignment  of 
error. 


[Ed.  Note.— For  other  cases,  i 
Error,  Cent.   Dis.  U  2968,  29?! 
Dec.  Dig.  «=»719(lJ.] 


Appeal   and 
9,  So.  r 


M90: 


Appeal  and  Bbbob  9s»68(K1)— Beoobd  — 
Evidence. 

2.  The  Federal  Supreme  Court  will 
look  only  to  the  certified  transcript  of  the 
record  to  ascertain  what  rulings  on  evi- 
dence were  made  by  the  trial  court. 

tBd.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Gent.  Dig.  88  2897,  2904;    bee.  Dig.  «=s>090(l).] 

Masteb  and  Sebvant  ^=»278(6)  —  Evi- 
dence—Suffigdcnct  —  Automatic  Coxj- 
flebs. 

3.  Evidence  that  the  coupling  pin  oa 
a  box  ear  failed  to  drop  as  it  should  have 
done  at  the  first  impact  with  a  locomotive, 
and  required  manipulation  in  preparation 
for  the  second  impact,  and  that  the  draw- 
bar of  the  engine  was  so  far  out  of  line 
as  to  require  adjustment  in  preparation 
for  the  second  impact^  together  with  the 
testimony  of  an  experienced  brakeman  as 
an  expert  that  when  the  coupling  appara- 
tus of  automatic  couplers  is  in  proper 
condition  and  the  couplers  are  properly 
connected  they  couple  by  impact  auto- 
matically, is  sufficient  to  sustain  a  finding 
that  one  or  both  couplers  did  not  measure 
up  to  the  standard  prescribed  by  the  safety 


®=»For  other  ciMe  see  same  topic  A  KET-NUM BBR  in  all  Ker-Numbered  Digests  A  IndCKSS 
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appliance  aets  of  March  2,  1803  (27  Stat, 
at  L.  631,  chap.  196,  Comp.  Stat.  1913, 
S  8605),  and  March  2,  1903  (32  Stat,  at  L. 
943,  chap.  976,  Comp.  Stat.  1913,  S  8613), 
viz,,  "couplers  coupling  automatically  by 
impact^  and  which  can  be  uncoupled  with- 
out the  necessity  of  men  going  between  the 
ends  of  the  cars." 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Senrant,  Cent.  Dig.  |  962;    Dec  Dig.  «=s>278(6).] 

Masteb  and  Servant  «=5>111(1)— Safety 

Appliances— ••Nbgliqence"  —  Employ- 

BBs'  Liability. 

4.  A  violation  of  the  Federal  safety 
appliance  acts  of  March  2,  1893  (27  SUt.  at 
L.  631,  chap.  196,  Comp.  Stat.  1913,  §  8605), 
and  March  2,  1903  (32  Stat,  at  L.  943,  chap. 
976,  Comp.  Stat.  1913,  §  8613),  by  an  inter- 
state carrier,  is  in  itself  negligence  render- 
ing the  railway  company  liable  for  the  re- 
sulting injury  to  an  employee  under  the  em- 
ployers' liability  act  of  April  22,  1908  (35 
Stat,  at  L.  65,  chap.  149,  Comp.  Stat.  1913, 
8  8657 ) ,  as  being  the  result  of  a  "defect  or 
Lisufficiency,  due  to  its  negligence,  in  its 
cars,  engines,  appliances,''  etc.,  within  the 
meaning  of  the  latter  act. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  216,  255;  Dec.  Dig.  ^=:>111(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negligence.] 

[No.  311.] 

Submitted  April  14,  1916.     Decided  June 
5,  1916. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  Dis- 
trict of  the  State  of  Texas  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Bexar  County,  in  that 
■tate,  in  favor  of  plaintiff  in  an  action  un- 
der the  Federal  safety  appliance  and  em- 
ployers' liability  acta.    AfTu-med. 

See  same  case  below,  — >  Tex.  CIt.  App.  — , 
166  S.  W.  24. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  J.  Boyle,  Riif  us  S*  Day, 
Samuel  Herrick,  and  A.  B.  Storey  for 
plaintiff  in  error. 

Messrs.  H.  C.  Carter,  Perry  J.  Ijewla, 
and  John  Sehorn  for  defendant  in  error, 

i  *Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

The  judgment  that  is  brought  under  re- 
Tiew  by  this  writ  of  error  is  the  outcome 
of  an  action  begun  in  the  district  court  of 
Bexar  county,  Texas,  by  defendant  in  error 
against  plaintiff  in  error,  resulting  in  a 
judgment  in  his  favor.  This  was  affirmed 
by  the  court  of  civil  appeals,  a  rehearing 
was  denied  (166  S.  W.  24,  28),  and  our 
writ  of  error  is  directed  to  that  court  be- 
cause the  supreme  court  of  Texas  refused 
to  review  the  judgment. 

We  shall  describe  the  parties  according 
to  their  attitude  in  the  trial  court.  Plain- 
tiff's petition  alleged  that  on  October  18, 
1911,  ha  was  employed  as  a  bralcemaa  fay 


defendant,  a  common  carrier  by  railroad 
engaged  in  both  interstate  and  intrastate 
commerce;  that  defendant  had  in  use  ia^ 
both  kinds  of  commerce  a  certain  engine  and  ^ 
a •» certain  car,  and  it  became  plaintiff's* 
duty  to  couple  them  together;  that  the 
couplers  would  not  couple  automatically  by 
impact,  as  required  by  law,  "and  for  the 
purpose  of  making  said  coupling  it  be- 
came necessary  for  the  plaintiff  to  stand 
upon  the  footboard  of  said  engine,  between 
said  engine  and  car,  and  to  shove  the 
knuckle  of  the  coupler  on  said  engine  so 
as  to  bring  it  into  proper  position  to  make 
the  coupling  as  aforesaid;"  that  plaintiff 
placed  his  left  foot  against  the  knuckle  of 
the  coupler  of  the  engine  for  the  purpose 
of  pushing  it  into  position,  when  he  lost  his 
balance,  slipped  and  fell,  and  his  left  foot 
was  caught  between  the  couplers  and 
crushed.  Defendant  interposed  a  general 
denial  and  certain  special  defenses,  which 
latter  were  struck  out  on  demurrer.  They 
set  up  that  defendant  was  a  common  car- 
rier engaged  in  interstate  commerce,  and 
invoked  the  provisions  of  tlie  Federal  safety 
appliance  act  of  March  2,  1893  (chap.  196, 
27  Stat,  at  L.  531,  Comp.  Stat.  1913,  § 
8605),  and  the  amendment  of  March  2, 
1903  (chap.  976,  32  Stat,  at  L.  943,  Comp. 
Stat.  1913,  S  8613),  averring  that  all  coup- 
lers attached  to  railroad  engines,  tenders, 
or  cars  must  have  sufficient  lateral  motion 
to  permit  trains  to  round  the  curves,  and 
must  be  provided  with  adjustable  knuckles 
which  can  be  opened  and  closed,  and  such 
couplers  must  be  adjusted  at  times  in  order 
that  they  may  couple  automatically  by  im- 
pact, and  that  there  is  no  kind  of  automatic 
coupler  constructed  or  that  can  be  con- 
structed which  will  couple  automatically  at 
all  times  without  previous  adjustment,  be- 
cause of  the  lateral  play  necessary  to  en- 
able coupled  cars  to  round  curves;  that  the 
engine  and  car  upon  which  plaintiff  was  em- 
ployed at  the  time  of  his  injury  were  en- 
gaged in  interstate  commerce,  and  were 
equipped  with  automatic  couplers  which 
would  couple  automatically  by  impact  as 
required  by  the  acts  of  Congress,  but  an 
adjustment  was  necessary  for  this  purpose, 
and  could  have  been  made  by  tlie  plaintiff 
going  between  the  cars  while  they  were^ 
standing,  but  without  going  between  the^ 
ends  of  the  cars  while  in  motion,  oc^between  * 
a  moving  engine  and  cars,  and  without 
kicking  the  coupling  or  in  any  manner  en- 
dangering his  own  personal  safety;  with 
more  to  the  same  effect. 

At  the  trial  the  evidence  tended  to  show 
that  plaintiff  was  engaged  in  switching  at 
one  of  defendant's  yards,  and  was  riding 
upon  the  footboard  at  the  rear  of  the  en- 
gine in  order  to  make  a  coupling  between 
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it  and  a  box  car;  that  at  the  first  impact- 
to  use  plaintiff's  words — ''the  coupling 
wouldn't  make;  I  coupled  up  against  them 
but  it  wouldn't  make."  He  then  signaled 
the  engineer  to  draw  ahead,  and  this  having 
been  done,  he  adjusted  the  knuckle  and  pin 
upon  the  box  car,  and  "1  gave  the  engineer 
41  back-up  signal  to  couple  in  again,  and 
I  got  back  on  the  footboard  of  the  engine; 
when  I  got  on  the  footboard  I  looked  down 
and  I  seen  the  drawhead  on  the  engine  was 
shifted  way  over  to  my  side,  and  I  reached 
up  with  my  left  foot  to  shift  the  drawhead 
over  so  it  would  couple,  and  my  right  foot 
alipped  on  the  wet  footboard;"  as  a  resTilt 
of  which  his  left  foot  was  caught  between 
the  drawheads  and  crushed.  He  testified 
that  at  the  first  impact  the  drawhead  on 
the  engine  was  in  line  with  that  on  the 
box  car,  and  that  the  only  thing  that  pre- 
vented the  coupling  at  this  time  was  the 
failure  of  the  pin  on  the  box  car  to  drop. 
And  further:  *'When  the  coupling  appara- 
tus of  these  automatic  couplers  are  in 
proper  condition  and  they  are  properly  con- 
nected, they  couple  by  impact  automatical- 
ly; .  .  .  when  the  brakeman  couples  a 
-car,  he  pulls  a  lever  on  the  outside  of  the 
-car ;  that  opens  the  knuckle — ^that  raises  the 
pin  and  opens  the  coupler  up;  then  all  he 
has  to  do  is  to  give  a  signal  and  they  back 
right  up.  He  has  nothing  to  do  with  refer- 
ence to  fixing  the  knuckle,  or  anything  of 
that  sort."  He  testified  in  effect  that  the 
coupler  was  out  of  order.  The  court  of 
civil  appeals  held  that,  so  far  as  this  was 
opinion  evidence,  it  was  admissible  as  the 
opinion  of  a  qualified  expert,  plaintiff  hav- 
ing  been  employed  by  defendant  as  a  brake- 
floman  for  eight  years,  and  being  acquainted 
■•with  the* operation  of  couplers.  A  witness 
called  by  defendant  testified:  "These  coup- 
lers are  made  to  couple  automatically  by 
impact, — ^they  are  supposed  to  be  in  such 
condition  as  that,  so  when  they  come  to- 
gether they  will  couple  without  the  neces- 
sity of  men  going  in  between  the  cars  to 
couple  or  uncouple,  and  should  be  in  that 
condition.  If  they  do  not  couple  with  the 
automatic  impact,  they  are  not  Vi  proper 
condition." 

The  trial  court  instructed  the  jury  that 
if  the  locomotive  and  car  in  question  were 
not  equipped  with  couplers  coupling  auto- 
matically by  impact  without  the  necessity 
of  plaintiff  going  between  the  ends  of  the 
ears,  and  by  reason  of  this  and  as  a  proxi- 
mate result  of  it  plaintiff  received  his  in- 
juries, the  verdict  should  be  in  his  favor; 
otherwise  in  favor  of  defendant;  and  that 
the  burden  of  proof  was  upon  plaintiff  to 
establish  his  ease  by  a  preponderance  of  the 
^▼idence. 

The  ooiirt  of  eivil  appeals  treated  the  ease 


as  coming  within  the  Federal  employers' 
liability  act  of  April  22,  1908  (chap.  149, 
35  Stat,  at  L.  65,  Comp.  Stat.  1913,  §  3657 )» 
and  the  assignments  of  error  in  this  court 
and  the  argument  thereon  proceed  upon  that 
basis.  We  shall  decide  the  case  upon  that 
assumption,  although  we  find  nothing  La 
the  record  to  show  that,  in  fact,  plaintiff 
was  employed  in  interstate  commerce  at  the 
time  he  was  injured.  We  are  asked  to  take 
notice  of  the  omission  of  pleading  and  proof 
of  the  fact  as  a  ''plain  error,"  and  deal 
with  it,  although  not  assigned,  under  para- 
graph 4  of  our  Rule  21.  We  must  decline 
to   do   this,   principally   for  two   reasons: 

(a)  The  omission  may  have  been  due  to  an 
oversight  that  woTild  have  been  corrected  if 
the  point  had  been  properly  raised  by  the 
present  plaintiff  in  error  in  the  state  courts. 

(b)  Since  the  safety  appliance  acts  are  in 
any  event  applicable, — defendant's  railroad 
being  admittedly  a  highway  of  interstate 
commerce, — ^whether  plaintiff  was  employed 
in  such  commerce  or  not  (Texas  &  P.  R.  Ck^.co 
V.  Bigsby,  241  U.  S.  33^42,  60  U  ed.  — ^.36? 
Sup.  Ct.  Rep.  482),  the  only  materiality 
of  the  question  whether  the  employers'  lia- 
bility act  also  applies  is  in  its  bearing  upon 
the  defense  of  contributory  negligence;  the 
former  act  leaving  that  defense  untouched 
(Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.  220 
U.  S.  590,  596,  55  L.  ed.  596,  600,  31  Sup. 
Ct.  Rep.  561),  while  the  latter  (§  3,  35 
Stat,  at  L.  66,  Comp.  Stat.  1913,  §  8659) 
abolishes  it  in  any  case  where  the  violation 
by  the  carrier  of  a  statute  enacted  for  the 
safety  of  employees  may  contribute  to  the 
injury  or  death  of  an  employee,  and  in 
other  cases  limits  its  effect  to  the  diminu- 
tion of  the  damages.  Now,  an  examination 
of  the  record  discloses  that  defendant  at  the 
trial  raised  no  question  of  contributory 
negligence.  Such  negligence  was  averred  in 
the  special  defenses  that  were  struck  out, 
but  not  as  constituting  a  defense  against 
a  violation  of  the  safety  appliance  acts;  and 
the  special  defenses  contained  an  allegation 
to  the  effect  that,  at  the  time  of  his  injury, 
plaintiff  was  engaged  in  interstate  com- 
merce. In  this  state  of  the  record,  we  do 
not  deem  it  proper  to  consider  the  omission 
to  plead  or  prove  that  plaintiff's  injury  oc- 
curred in  interstate  commerce,  as  a  ground 
for  reversing  the  judgment,  it  not  having 
been  made  the  basis  of  any  assignment  of 
error. 

In  the  court  of  civil  appeals,  as  in  this 
court,  error  was  assigned  upon  the  action 
of  the  trial  court  in  striking  out  the  special 
defenses.  The  appellate  court  held,  how- 
ever, that,  under  the  general  denial,  defend- 
ant was  at  liberty  to  show  all  that  had  been 
averred  in  the  special  defenses  respecting 
tho  couplers,  and  that  it  was  permitted  tm 
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prove  all  that  it  offered  upon  that  subject. 
It  is  insisted  here,  and  the  insistence  is 
many  times  repeated,  that  the  trial  court 
refused  to  admit  in  evidence  testimony  of- 
fered to  show  that  all  automatic  couplers 
necessarily  require  adjustment  at  times  in 
order  that  they  may  operate  automatically 
upon  impact,  and  that  the  adjustment  is 
accomplished  by  means  of  hand  levers  fitted 
^to  the  cars  and  operated  by  the  trainmen 
CQ  without  going  between  the  cars;  the  object 

•  being  to  show  that  the  engine  and  ear*were 
equipped  as  required  by  law,  and  that  the 
drawbar  on  the  engine  was  thrown  out  of 
line  by  reason  of  plaintiff's  failure  to  use 
the  hand  lever  on  the  box  car  in  preparation 
for  the  first  impact.  It  is  insisted,  also, 
that  certain  testimony  with  reference  to 
adjusting  couplers  on  engines  and  cars, 
made  necessary  by  lateral  play,  in  order 
that  they  might  couple  automatically  by 
impact,  having  been  admitted,  was  after- 
wards excluded  as  inadmissible.  There  is 
nothing  in  the  certified  transcript  to  sus- 
tain either  of  these  contentions.  There  Is 
an  assertion  to  the  same  effect  in  the  mo- 
tion for  rehearing  filed  in  the  court  of  civil 
appeals,  where  it  was  stated  that  the  ex- 
elusion  of  the  testimony  would  be  made  to 
appear  by  reference  to  the  stenographer's 
official  report  of  the  trial.  The  court  of 
civil  appeals  declared,  however,  that  no 
such  document  had  been  filed  or  would  be 
filed  in  that  court;  proceeding  thus:  "This 
eause  has  been  considered  on  the  agreed 
statement  of  facts,  approved  by  the  trial 
Judge,  and  the  effect  of  such  statement  of 
facts  cannot  be  impaired  or  destroyed  by 
a  document  not  filed  among  the  papers,  and 
which  has  no  place  among  the  papers.  The 
statement  of  facts  bears  out  the  statement 
of  this  court  that  appellant  was  permitted 
to  introduce  all  the  testimony  it  desired 
on  the  subject  of  the  coupler  on  the  engine. 
The  record  fails  to  show  that  any  testimony 
offered  by  appellant  was  withdrawn  by  the 
court  from  the  jury." 

Eliminating,  therefore,  because  unsup- 
ported by  anything  in  the  record,  the  in- 
sistence that  appellant  was  deprived  of  the 
opportunity  of  presenting  at  the  trial  the 
matters  that  had  been  set  up  in  the  special 
defenses,  the  remaining  questions  are  few 
and  easily  disposed  of. 

There  was  sufficient  evidence  to  warrant 

the  jvTj  in  finding  that  the  coupler  upon 

the  box  car  or  that  upon  the  engine,  or 

both,  were  in  bad  repair,  and  that  for  this 

e»  reason   they  did  not  measure   up   to   the 

$  standard  prescribed  by  the  act  of  March 

•  2,  1893,  for  such  equipment,  •in^.:  "Coup- 
lers coupling  automatically  by  impact,  and 
which  can  be  uncoupled  without  the  neces- 
tAtf  of  men  going  between  the  ends  of  the 


cars."  This  standard  was,  by  the  1st  sec- 
tion of  the  1903  amendment,  made  to  apply 
"in  all  cases,  whether  or  not  the  couplers 
brought  together  are  of  the  same  kind, 
make,  or  type;"  and  was  extended  to  "all 
trains,  locomotives,  tenders,  cars,  and  simi- 
lar vehicles  used  on  any  railroad  engaged 
in  interstate  commerce,  .  .  •  and  to  all 
other  locomotives,  tenders,  cars,  and  similar 
vehicles  used  in  connection  therewith,"  sub- 
ject to  an  exception  not  now  material.  As 
has  been  held  repeatedly,  this  amendment 
enlarged  the  scope  of  the  original  act  so 
as  to  embrace  all  locomotives,  cars,  and  simi- 
lar vehicles  used  on  any  railway  that  is  a 
highway  of  interstate  commerce,  whether 
the  particular  vehicles  are  at  the  time  em- 
ployed  in  interstate  commerce  or  not. 
Southern  R.  Co.  v.  United  States,  222  U.  8. 
20,  26,  66  L.  ed.  72,  74,  32  Sup.  Ct.  Rep. 
2,  8  N.  C.  C.  A.  822;  Texas  &  P.  R.  Co.  ▼. 
Rigsby,  241  U.  S.  33,  37,  60  U  ed.  — ,  86 
Sup.  Gt.  Rep.  482. 

That  the  act  requires  locomotives  to  be 
equipped  with  automatic  couplers,  and  that 
its  protection  extends  to  men  when  coup- 
ling as  well  as  when  uncoupling  cars,  are 
points  set  at  rest  by  Johnson  y.  Southern 
P.  Co.  196  U.  S.  1,  16,  18,  49  L.  ed.  363. 
368,  369,  26  Sup.  Ct.  Rep.  168,  17  Am.  Neg. 
Rep.  412. 

It  is  insisted  that  neither  tke  original 
act  nor  the  amendment  precludes  adjust* 
ment  of  the  coupler  prior  to  or  at  the  time 
of  impact,  or  treats  a  drawbar  out  of  align- 
ment as  a  defect  in  the  automatic  coupler, 
or  as  evidence  that  the  cars  are  not  equipped 
with  couplers  measuring  up  to  the  statu- 
tory  standard.  The  evidence  of  bad  repair 
in  the  automatic  equipment  was  not  con* 
fined  to  the  fact  that  the  drawbar  on  the 
engine  was  out  of  line;  the  fact  that  the 
coupling  pin  on  the  box  car  failed  to  drop 
as  it  should  have  done  at  the  first  impact, 
and  required  manipulation  in  preparation 
for  the  second  impact,  together  with  the 
fact  that  the  drawbar  on  the  engine  was^ 
so  far  out  of  line  as  to  require  adjustment^ 
in  preparation  for  the  second* impact,  and* 
the  opinion  evidence,  being  sufficient  to  de- 
tain a  finding  that  the  equipment  was  de^ 
fective.  The  jury  could  reasonably  find  that 
the  misalignment  of  the  drawbar  was  great- 
er than  required  to  permit  the  roumling  of 
curves,  or,  if  not,  that  an  adjusting  lever 
should  have  been  provided  upon  the  engine 
as  upon  the  car,  and  that  there  was  none 
upon  the  engine.  We  need  not  in  this  case 
determine,  what  was  conceded  in  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Brown,  229  U.  S.  317, 
320,  67  L.  ed.  1204,  1206,  33  Sup.  Ct.  Rep. 
840,  3  N.  C.  C.  A.  826,  that  the  failure  of 
a  coupler  to  work  at  any  time  sustains  a 
charge  that  the  act  has  been  vfolatdd. 
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It  it  argned  tbat  in  actions  baaed  npon 
the  employers'  liability  act  the  defendant 
cannot  be  held  liable  without  evidence  of 
negligence;  Seaboard  Air  Line  R.  Co.  t. 
Horton,  233  U.  S.  492,  601,  58  L.  ed.  1062, 
1068,  L.R^.1915C,  1,  34  Sup.  Ct  Rep.  635, 
Ann.  Cas.  1915B,  475,  8  N.  C.  C.  A.  834, 
being  cited.  But  in  that  case,  as  the  opin- 
ion shows  (p.  607),  there  was  no  question 
of  a  violation  of  any  provision  of  the  safety 
appliance  act;  and  in  what  was  said  (p. 
501)  respecting  the  necessity  of  showing 
negligence,  reference  was  had  to  causes  of 
action  independent  of  that  act.  The  em- 
ployers' liability  act,  as  its  4th  section  very 
clearly  shows,  recognizes  that  rights  of  ac- 
tion may  arise  out  of  the  violation  of  the 
safety  appliance  act.  As  was  stated  in 
Texas  &  P.  R.  Co.  v.  Rigsby,  241  U.  S.  33, 
89,  eO  U  ed.  — ,  36  Sup.  Gt  Rep.  482. 
484, — ^"A  disregard  of  the  command  of  the 
statute  [safety  appliance  act]  is  a  wrongful 
act,  and  where  it  results  in  damage  to  one 
of  the  class  for  whose  especial  benefit  the 
statute  was  enacted,  the  right  to  recover  the 
damages  from  the  party  in  default  is  im- 
plied." If  this  act  is  violated,  the  question 
of  negligence  in  the  general  sense  of  want  of 
care  is  immaterial.  241  U.  S.  43,  and  cases 
there  cited.  But  the  two  statutes  are  tii 
pari  materia^  and  where  the  employers'  lia- 
bility act  refers  to  ''any  defect  or  insuffi- 
ciency, due  to  its  negligence,  in  its  cars,  en- 
gines, appliances,"  etc.,  it  clearly  is  the 
legislative  intent  to  treat  a  violation  of  the 
^  safety  appliance  act  as  "negligence," — ^what 
JQ  is  sometimes  called  negligence  per  te. 
•  *In  various  forms  plaintiff  in  error  raises 
the  contention  that  it  was  plaintiff's  im- 
proper management  of  the  coupling  opera- 
tion that  was  the  proximate  cause  of  his 
injury.  But  any  misconduct  on  his  part 
was  no  more  than  contributory  negligence, 
which,  as  already  shown,  is,  by  the  employ- 
ers' liability  act,  excluded  from  considera- 
tion in  a  case  such  as  this. 
Judgment  affirmed. 


(241  U.  8.  485) 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY,  Plff.  in  Err., 

V. 

ADDIE    KELLY,    as    Administratrix    of 
Matt  Kelly,  Deceased. 

JUBT  ^=932(4)— iNFBZNaBMBRT  OF  RlGIIT— 

NoN UNANIMOUS  Verdict-Action  under 

Fedebal  Statute. 

1.  The  requirement  of  U.  S.  Const.,  7th 
Amend.,  that  trials  by  jury  be  according  to 
the  course  of  the  common  law,  i.  e.,  by  a 
unanimous  verdict,  does  not  control  the 
state  courts,  even  when  enforcing  rights  un- 
der a  Federal  statute  like  the  employers' 


liability  act  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  |  8657), 
and  such  courts  may,  therefore,  give  effect, 
in  actions  under  that  statute,  to  a  local 
practice  permitting  a  less  than  unanimous 
verdict. 

[Ed.  Noto.~For  other  cases,  see  Jury,  Cent. 
Dig.  8  224;    Dec.  Dig.  «s>32(4).] 

Death  ^=»95(3)— Da^cages— Futubb  Bene- 

FiTa— Pbesent  Cash  Value. 

2.  The  present  cash  value  of  the  future 
benefits  of  which  the  beneficiaries  were  de- 
prived by  the  death,  making  adequate  al- 
lowance, according  to  the  circumstances,  for 
the  earning  power  of  money,  is  the  proper 
measure  of  recovery  in  an  action  against  aa 
interstate  railway  carrier  imder  the  em- 
ployers' liability  act  of  April  22,  1908  (35 
Stat,  at  L.  65,  chap.  149),  as  amended  by 
the  act  of  April  5,  1910  (36  Stat,  at  L. 
291,  chap.  143,  Comp.  Stat.  1913,  §  8662), 
for  the  benefit  of  the  widow  and  dependent 
children  of  an  employee  killed  while  engaged 
in  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Deatli»  Oent. 
Dig.  I  112;    Dec.  Dig.  «=s>95(^).] 

[No.  321.] 

Argued  April   10  and  20,   1916.     Decided 
June  5,  1916. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  for  Montgomery  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action  un- 
der the  Federal  employers'  liability  act. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  160  Ky.  296,  169 
S.  W.  736;  on  rehearing,  161  Ky.  655,  171 
S.  W.  185. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  T.  Shelby,  John  Cralc 
Shelby,  and  Robert  Ij.  Northcnttt  H.  T. 
Wickham,  Henry  Taylor,  Jr.,  Lewis  Apper- 
son,  £.  L.  Worth  ington,  W.  D.  Cochran, 
Le  Wright  Browning,  David  H.  Leake,  and 
Walter  Leake  for  plaintiff  in  error. 

Messrs.  Edward  C.  O'Rear,  B.  6.  Wil- 
liams, and  F.  W.  Clements  for  defendant 
in  error.  « 

*Mr.  Justice  Pitney  delivered  the  opin-* 
ion  of  the  court: 

In  this  action,  which  was  founded  upon 
the  employers'  liability  act  of  Congress  of 
April  22,  1908  (chap.  149,  35  Stat,  at  L. 
65),  as  amended  by  act  of  April  5,  1910 

(chap.  143,  36  Stat,  at  L.  291,  Comp.  Stat. 
1913,  §  8662),  defendant  in  error,  as  ad-^. 
ministratriz  of   Matt  Kelly,   deceased,   re-Jo 
covered  a  judgment  in  the*Montgomery  cir-* 
cuit  con  it  for  damages  because  of  the  death 
of  the    '^'jestate  while  employed  by  plain- 
tiff in  error  in  interstate  commerce.     The 
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▼erdiet  was  for  $19,011,  which  was  appor- 
tioned among  the  widow  and  infant  children 
of  the  deceased,  excluding  a  son  who  had 
attained  his  majority.  The  court  of  ap- 
peals of  Kentucky  affirmed  the  judgment, 
and  denied  a  rehearing.  160  Ky.  296,  169 
S.  W.  736,  161  Ky.  666,  171  S.  W.  185. 

Upon  the  present  writ  of  error  the  first 
eontention  is  that  the  limitation  of  the  7th 
Amendment  to  the  Federal  Constitution 
preserving  the  common-law  right  of  trial 
by  jury  inheres  in  every  right  of  action 
created  under  the  authority  of  that  Consti- 
tution, and  that  because,  as  is  said,  the 
courts  of  Kentucky  are  unable  to  secure 
that  right  to  litigants  by  reason  of  a  law 
of  the  state,  passed  pursuant  to  a  provi- 
sion of  its  Constitution,  by  the  terms  of 
which  in  all  trials  of  civil  actions  in  the 
circuit  courts  three-fourths  or  more  of  the 
jurors  concurring  may  return  a  verdict, 
those  courts  are  without  jurisdiction  of 
actions  arising  under  the  Federal  employers' 
liability  act.  This  contention  has  been  set 
at  rest  by  our  recent  decision  in  Minneapolis 
&  St.  L.  R.  Co.  v.  Bombolis,  241  U.  S.  211, 
00  L.  ed.  — ,  86  Sup.  Ct.  Rep.  595. 

The  only  other  matter  requiring  consider- 
ation is  the  instruction  of  the  trial  court, 
affirmed  by  the  court  of  appeals,  respecting 
the  method  of  ascertaining  the  damages. 
We  may  say  in  passing  that  while  the  act 
of  Congress  does  not  require  that  in  such 
cases  damages  be  apportioned  among  the 
beneficiaries  (Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  607,  515,  59  L.  ed.  1433, 
1438,  35  Sup.  Ct.  Rep.  865,  9  N.  C.  C.  A. 
265),  it  is  not  in  the  present  case  insisted 
that  the  act  prohibits  such  an  apportion- 
ment, and  if  there  be  any  question  about 
this  it  is  not  now  before  us. 

Respecting  the  matter  with  which  we  have 
to  deal,  the  trial  court,  after  stating  that 
if  the  jury  should  find  for  the  plaintiff  they 
should  fix  the  damages  at  such  sunTas  would 
reasonably  compensate  the  dependent  mem- 
bers of  Kelly's  family  for  the  pecuniary  loss, 
if  any,  shown  by  the  evidence  to  have  been 
sustained  by  them  because  of  Kelly's  in- 
jury and  death ;  and  that,  in  fixing  the 
amount,  they  were  authorized  to  take  into 
consideration  the  evidence  showing  the  de- 
cedent's age,  habits,  business  ability,  earn- 
ing capacity,  and  probable  duration  of  life, 
and  also  the  pecuniary  loss,  if  any,  which 
the  jury  might  find  from  the  evidence  that 
the  dependent  members  of  his  family  had 
sustained  because  of  being  deprived  of  such 
maintenance  or  support  or  other  pecuniary 
advantage,  if  any,  which  the  jury  might  be- 
lieve from  the  evidence  they  would  have  de- 
rived from  his  life  thereafter,— proceeded  as 
follows:  '^f  the  jury  find  for  the  plaintiff 
thsgr  win  find  a  gross  sum  for  the  plaintiff 


against  the  defendant  which  must  not  ex- 
ceed the  probable  earnings  of  Matt  Kelly 
had  he  lived.  The  gross  sum  to  be  found 
for  plaintiff,  if  the  jury  find  for  the  plain- 
tiff, must  be  the  aggregate  of  the  sums  which 
the  jury  may  find  from  the  evidence  and 
fix  as  the  pecuniary  loss  above  described, 
which  each  dependent  member  of  Matt 
Kelly's  family  may  have  sustained  by  his 
death;"  following  this  with  an  instruction 
respecting  the  apportionment,  with  which,  at 
we  have  said,  we  are  not  now  concerned. 
Defendant  requested  an  instruction  that  the 
jury  should  "fix  the  damages  at  that  sum 
which  represents  the  present  cash  value  of 
the  reasonable  expectation  of  pecuniary  ad- 
vantage ...  to  said  Addie  Kelly  during 
her  widowhood  and  while  dependent,  and 
pecuniary  advantage  to  said  infant  children 
while  dependent  and  until  they  become 
twenty-one  years  of  age."  This  was  re- 
fused. 

Laying  aside  questions  of  form,  the  court 
of  appeals  treated  the  instruction  given  and 
the  refusal  of  the  requested  instruction  as 
raising  the  question  "that  what  the  bene- 
ficiary is  entitled  to  is  not  a  lump  sum^ 
equal  to  what  he  would  receive  during  theS 
estimated  term  of^dependency,  but  the  pres-* 
ent  cash  value  of  such  aggregate  amount." 
Defendant's  contention  was  overruled  upon 
the  ground  that  the  whole  loss  of  the  bene- 
ficiaries is  sustained  at  the  time  of  the 
death  of  the  party  in  question,  the  court 
saying:  "While  that  loss  is,  in  a  measure, 
future  support,  the  father's  death  precipi- 
tated it,  so  that  it  is  all  due,  and  we  ars 
not  impressed  with  the  argument  that  the 
sum  due  should  be  reduced  by  rebate  or 
discount,  llie  value  of  a  father's  support 
is  not  so  difficult  to  estimate,  and  the  aver- 
age juryman  is  competent  to  compute  it, 
but  to  figure  interest  on  deferred  payments, 
with  annual  rests,  and  reach  a  present  cash 
value  of  such  loss  to  each  dependent  is 
more  than  ought  to  be  asked  of  anyone  less 
qualified  than  an  actuary."    [160  Ky.  30d.] 

We  are  constrained  to  say  that,  in  our 
opinion,  the  court  of  appeals  erred  in  its 
conclusion  upon  this  point.  The  damages 
should  be  equivalent  to  compensation  for 
the  deprivation  of  the  reasonable  expecta- 
tion of  pecuniary  benefits  that  would  have 
resulted  from  the  continued  life  of  the  de- 
ceased. Michigan  C.  R.  Co.  v.  Vreeland, 
227  U.  8.  59,  70,  71,  57  L.  ed.  417,  421, 
422,  33  Sup.  Ct.  Rep.  192,  Ann.  Cas.  1914C, 
176;  American  R.  Co.  v.  Didricksen,  227 
U.  S.  145,  149,  57  L.  ed.  456,  457,  33  Sup. 
Ct  Rep.  224;  Gulf,  C.  k  S.  F.  R.  Co.  v.  Mc- 
Ginnis,  228  U.  S.  173,  175,  57  L.  ed.  785, 
786,  33  Sup.  Ct.  Rep.  426,  3  N.  C.  0.  A. 
806.  So  far  as  a  verdict  is  based  upon  the 
deprivation  of  future  benefit^  it  will  afford 
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more  than  eompenBaiion  if  it  be  made  up 
by  aggregating  the  benefits  without  taking 
account  of  the  earning  power  of  the  money 
that  ia  presently  to  be  awarded.  It  is  self • 
evident  that  a  given  sum  of  money  in  hand 
la  worth  more  than  the  like  sum  of  money 
payable  in  the  future.  Ordinarily  a  person 
seeking  to  recover  damages  for  the  wrongful 
act  of  another  must  do  that  which  a  rea- 
sonable man  would  do  under  the  circum- 
stances to  limit  the  amount  of  the  damages. 
Wicker  v.  Hoppock,  6  Wall.  94,  99,  18  L. 
ed.  752,  753;  The  Baltimore,  8  WaU.  377, 
887,  19  Lw  ed.  463,  465;  United  States  v. 
6mith»  94  U.  S.  214,  218,  24  L.  ed.  115; 
Warren  v.  Stoddart,  105  U.  S.  224,  229,  26 
L.  ed.  1117,  1120;  United  States  v.  United 
States  Fidelity  k  G.  Co.  236  U.  S.  512,  526, 

0  69  L.  ed.  696,  703,  35  Sup.  Ct.  Rep.  298. 

•  And^the  putting  out  of  money  at  interest 
is  at  this  day  so  common  a  matter  that 
ordinarily  it  cannot  be  excluded  from  con- 
sideration in  determining  the  present  equiv- 
alent of  future  payments,  since  a  reasonable 
man,  even  from  selfish  motives,  would  prob- 
ably gain  some  money  by  way  of  interest 
upon  the  money  recovered.  Savings  banks 
and  other  established  financial  institutions 
are  in  many  cases  accessible  for  the  deposit 
of  moderate  sums  at  interest,  without  sub- 
stantial danger  of  loss;  the  sale  of  annui- 
tiea  is  not  unknown;  and,  for  larger  sums, 
state  and  municipal  bonds  and  other  secur- 
ities of  almost  equal  standing  are  oommonly 
available. 

Local  oonditions  are  not  to  be  disregard- 
ed, and  besides,  there  may  be  eases  where 
the  anticipated  pecuniary  advantage  of 
which  the  beneficiary  has  been  deprived 
eovers  an  expectancy  so  short  and  is  in  the 
aggregate  so  small  that  a  reasonable  man 
eould  not  be  expected  to  make  an  invest- 
ment or  purchase  an  annuity  with  the  pro- 
oeeds  of  the  judgment.  But,  as  a  rule,  and 
in  all  cases  where  it  is  reasonable  to  sup- 
pose that  interest  may  safely  be  earned 
upon  the  amount  that  is  awarded,  the  ascer- 
tained future  benefits  ought  to  be  discount- 
ed in  the  making  up  of  the  award. 

We  do  not  mean  to  say  that  the  discount 
should  be  at  what  is  commonly  called  the 
'aegal  rate*  of  interest;  that  is,  the  rate 
limited  by  law,  beyond  which  interest  is 
prohibited.  It  may  be  that  such  rates  are 
not  obtainable  upon  investments  on  safe 
securities,  at  least,  without  the  exercise  of 
financial  experience  and  skill  in  the  ad- 
ministration of  the  fund;  and  it  is  evident 
that  the  compensation  ^ould  be  awarded 
upon  a  basis  that  does  not  call  upon  the 
beneficiaries  to  exercise  such  skill,  for  where 
this  is  necessarily  employed,  the  interest  re- 
turn is  in  part  earned  by  the  investor  rather 
than  by  the  investment.  This,  however,  is  a 


matter  that  ordinarily  may  be  adjusted  by^ 
scaling  the  rate  of  interest  to  be  adopted  bx^ 
computing*  the  present  value  of  the  future* 
benefits;    it    being    a   matter   of    common 
knowledge  that,  as  a  rule,  the  best  and 
safest  investments,  and  those  which  require 
the  least  care,  yield  only  a  moderate  return. 

We  are  not  in  this  case  called  upon  to  lay 
down  a  precise  rule  or  formula,  and  it  ia 
not  our  purpose  to  do  this,  but  merely  ta 
indicate  some  of  the  considerations  that  sup- 
port the  view  we  have  expressed  that,  in 
computing  the  damages  recoverable  for  the- 
deprivation  of  future  benefits,  the  principle- 
of  limiting  the  recovery  to  compensation 
requires  that  adequate  allowance  be  made, 
according  to  circumstances,  for  the  earning- 
power  of  money;  in  short,  that  when  future 
payments  or  other  pecuniary  benefits  are  tf> 
be  anticipated,  the  verdict  should  be  mad» 
up  on  the  basis  of  their  present  value  only. 

We  are  aware  that  it  may  be  a  difficult 
mathematical  computation  for  the  ordinary 
juryman  to  calculate  interest  on  deferred 
payments,  with  annual  rests,  and  reach  a 
present  cash  value.  Whether  the  difiicul^ 
should  be  met  by  admitting  the  testimony 
of  expert  witnesses,  or  by  receiving  in  evi- 
dence the  standard  interest  and  annuify 
tables  in  which  present  values  are  worked 
out  at  various  rates  of  interest  and  for 
various  periods  covering  the  ordinary  ex- 
pectancies of  life,  it  is  not  for  ns  in  this 
case  to  say.  Like  other  questions  of  pro- 
cedure and  evidence,  it  is  to  be  determined 
according  to  the  law  of  the  forum. 

But  the  question  of  the  proper  measure  of 
damages  is  inseparably  oonnected  with  the 
right  of  action,  and  in  cases  arising  under 
the  Federal  employers'  liability  act  it  must 
be  settled  aceordii^  to  general  principles  of 
law  as  administered  in  the  Federal  courts. 

We  are  not  reminded  that  in  any  previous 
ease  in  this  court  the  precise  question  now 
presented  has  been  necessarily  involved. 
But  in  two  cases  the  applicability  of  pres- 
ent values  has  been  recognised. 

Vicksburg  &  M.  R.  Go.  v.  Putnam,  118 -^ 
V.  S.  545,  30  L.  ed.  257,  7  Sup.  Gt  Rep.} 
1,  10  Am.  Ncg.  Gas.  574,  was  a«review  of? 
a  judgment  recovered  in  a  circuit  oourt  of 
the  United  States  in  an  action  for  person- 
al injuries  where  the  damages  claimed  in- 
cluded compensation  for  the  impairment  of 
plaintiff's  earning  capacity.  Assuming,  for 
purposes  of  illustration,  that  plaintiff's  ex- 
pectancy of  life  was  thirty  years,  the  trial 
judge  instructed  the  jury  (p.  551)  that  it 
would  not  be  proper  to  allow  him  in  gross 
the  sum  of  the  annual  losses  during  his 
expectancy,  "for  the  annuity  will  be  pay- 
able one  part  this  year  and  another  part 
next  year,  and  each  of  the  thirty  parts  pay- 
able each  of  the  thirty  years.    Ton 
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hM,r%  a  gum  inch  tliat,  when  he  die«»  it  will 
4kU  be  used  up  at  the  end  of  thirty  Tears." 
Having  called  attention  to  certain  tables 
that  were  in  evidence,  he  proceeded  to  say: 
^Add  that  to  the  present  worth  of  annuity 
if  you  find  he  was  damaged."  The  judg- 
ment was  reversed,  not  because  of  the  recog- 
nition of  the  rule  of  present  values,  but  be- 
-eause  of  the  conclusive  force  that  was  given 
by  the  trial  judge  to  the  life  and  annuity 
tables.  In  the  course  of  the  opinion  the 
-<»urt,  by  Mr.  Justice  Oray,  said  (p.  554) 
that  the  compensation  should  include  "a 
fair  recompense  for  the  loss  of  what  he 
would  otherwise  have  earned  in  his  trade 
■«r  profession,  and  has  been  deprived  of  the 
-capacity  of  earning  by  the  wrongful  act 
'Of  the  defendant.  ...  In  order  to  assist 
the  jury  in  making  such  an  estimate,  stand- 
■ard  life  and  annuity  tables,  showing  at  any 
-age  the  probable  duration  of  life,  and  the 
rpresent  value  of  a  life  annuity,  are  compe- 
tent evidence.  .  .  .  But  it  has  never 
been  held  that  the  rules  to  be  derived  from 
aueh  tables  or  computations  must  be  the 
-absolute  guides  of  the  judgment  and  the 
•conscience  of  the  jury." 

In  Pierce  v.  Tennessee  Goal,  Iron  ft  R. 
Co.  173  U.  8.  1,  43  L.  ed.  691,  19  Sup.  Ct. 
Rep.  336,  6  Am.  Neg.  Rep.  747,  which  was 
an  action  founded  upon  defendant's  breach 
and  abandonment  of  a  contract  of  employ- 
ment construed  by  this  court  to  be  limited 
only  by  plaintiff's  life,  the  trial  court  ruled 
j  (p.  6)  that  no  recovery  could  be  allowed 
••  beyond  the  instalments  of  wages  due  up  to 
the  date  of  the  trial,  refusing  to  charge,  as 
requested  by  plaintiff,  that  he  was  "entitled 
to  the  full  benefit  of  his  contract,  which  is 
the  present  value  of  the  money  agreed  to 
be  paid  and  the  articles  to  be  furnished  un- 
der the  contract  for  the  period  of  his  life, 
if  his  disability  is  permanent,"  etc.  This 
«ourt  held  (p.  10)  that  the  circuit  court 
had  erred  in  restricting  the  damages  as 
mentioned,  and  in  declining  to  instruct  the 
Jury  in  accordance  with  plaintiff's  request; 
siting  Vicksburg  ft  M.  R.  Co.  v.  Putnam, 
tibi  supra,  and  quoting  the  reference  to  the 
"present  value  of  a  life  annuity;"  and  al- 
so citing  (p.  13)  Schell  v.  Plumb,  65  N. 
Y.  692,  and  making  the  following  quotation 
-from  the  opinion  of  the  court  of  appeals  of 
New  York  in  that  case:  ''Here  the  con- 
tract of  the  testator  was  to  support  the 
plaintiff  during  her  life.  That  was  a  con- 
tinuing contract  during  that  period;  but  the 
-contract  was  entire,  and  a  total  breach  put 
an  end  to  it,  and  gave  the  plaintiff  a  right 
to  recover  an  equivalent  in  damages,  which 
equivalent  was  the  present  value  of  her 
'•ontract.'' 

That  where  future  payments  are  to  be 
anticipated  and  capitalized  in  a  verdict  the 


plaintiff  is  entitled  to  no  more  than  their 
present  worth  is  oommonly  recognised  in 
the  state  courts.  We  cite  some  of  the  cases, 
but  without  intending  to  approve  any  of 
the  particular  formula  that  have  been  fol- 
lowed in  applying  the  principle;  since  in 
this  respect  the  decisions  are  not  harmoni- 
ous, and  some  of  them  may  be  subject  to 
question.  LouisvUle  ft  N.  R.  Ck>.  v.  Tram- 
mell,  93  Ala.  350,  356,  9  So.  870;  McAdory 
V.  LouisvUle  ft  N.  R.  Go.  94  Ala.  272,  2^6, 
10  So.  607;  Central  R.  Co.  v.  Rouse,  77  Ga. 
393,  408,  8  S.  E.  307;  Atlanta  ft  W.  P.  R. 
Co.  V.  Newton,  86  Ga.  617,  628,  11  S.  E. 
776;  Kinney  v.  Folkerts,  78  Mich.  687,  701, 
44  N.  W.  162,  84  Mich.  616,  624,  48  N. 
W.  283;  Hackney  v.  Delaware  ft  A.  Teleg. 
ft  Teleph.  Co.  69  N.  J.  L.  335,  337,  55  Atl. 
262;  Gregory  v.  New  York,  U  E.  ft  W.  R. 
Co.  66  Hun,  303,  308,  8  N.  Y.  Supp.  626; 
Benton  v.  North  Carolina  R.  Co.  122  N.  C.^ 
1007,  1009,  30  S.  £.  333;  Poe  v.  Raleigh  ft  J 
A.  Air  Line  R.  Co.  141  N.  C.  626,*  528,  54? 
S.  E.  406;  Johnson  v.  Seaboard  Air  Line  R. 
Co.  163  N.  C.  431,  452,  79  S.  E.  690,  Ann. 
Cas.  1916B,  698,  4  N.  C.  C.  A.  627;  Good- 
hart  V.  Pennsylvania  R.  Co.  177  Pa.  1,  17, 
55  Am.  St.  Rep.  705,  35  Atl.  191;  Irwin  v. 
Pennsylvania  R.  Co.  226  Pa.  156,  76  Atl. 
19;  Reitler  v.  Pennsylvania  R.  Co.  238  Pa. 
1,  7,  85  Atl.  1000;  McCabe  v.  Narragansett 
Electric  Lighting  Co.  26  R.  I.  427,  435,  59 
Atl.  112;  Houston  ft  T.  C.  R.  Co.  v.  Willie, 
63  Tex.  318,  328,  37  Am.  Rep.  756;  Rudiger 
V.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  101  Wis. 
292,  303,  77  N.  W.  169;  Secord  v.  John 
Schroeder  Lumber  Co.  160  Wis.  1,  7,  160 
N.  W.  971.  See  also  St.  Louis,  I.  M.  ft  S. 
R.  Co.  V.  Needham  (C.  C.  A.  8th)  3  C. 
C.  A.  129,  10  U.  S.  App.  339,  52  Fed.  371, 
377;  Baltimore  ft  O.  R.  Co.  v.  Henthome 
(C.  C.  A.  6th)  19  C.  C.  A.  623,  43  U.  8. 
App.  113,  73  Fed.  634,  641. 

Jud^^ent  reversed  and  the  cause  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 


(m  U.  8.  494) 
CHESAPEAKE  ft  OHIO  RAILWAY  COM- 
PANY, Plff.  in  Err., 

V. 

JAMES  R.  OAINEY,  Jb.,1  Administrator 
de  bonis  non  of  the  Estate  of  Richard 
Dwyer,  Deceased. 

Jtjbt   ^=932(4)— Infbinoeiixivt  or  Rioht 

— NONXJNANIMOtrs    VKBDIOT— AOTION    uw- 

DEB  Fbdebal  Statute. 

1.  The  requirement  of  U.  S.  Const.,  7th 


1  Death  of  Sarah  Dwyer  suggested,  and 
appearance  of  James  R.  Gainey,  Jr.,  admin- 
istrator de  bonis  non  of  Richard  Dwyer,  de- 
ceased, as  party  defendant  in  error  herein, 
filed  and  entered  January  31,  1916. 


^=s>FOT  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Dlgeeta  ft  Indexes 
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Amend.,  that  trials  by  jury  be  according  to 
the  course  of  the  common  law,  i.  €.,  by  a 
unanimous  verdict,  does  not  control  the 
state  courts,  even  when  enforcing  rights 
under  a  Federal  statute  like  the  employers' 
liability  act  of  April  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  §  8657), 
and  such  courts  may,  therefore,  give  effect, 
in  actions  under  that  statute,  to  a  local 
practice  permitting  a  less  than  unanimous 
verdict. 

fEd.  Note.— For  other  cases,  see  Jury,  Cent. 
„  g.  §  224 ;    Dec.  Dig.  <g=»32(4).] 

Death  ^=»95(3)— Damages— Futube  Bene- 
fits—Pbesent  Gash  Value. 

2.  The  present  cash  value  of  the  future 
benefits  of  which  the  beneficiary  was  de- 
prived by  the  death,  making  adequate  al- 
lowance according  to  the  circumstances  for 
the  earning  power  of  money,  is  the  proper 
measure  of  recovery  in  an  action  against 
an  interstate  railway  carrier  under  the  Fed- 
eral employers'  liability  act  of  April  22, 
1908  (35  Stat,  at  L.  65,  chap.  149),  as 
amended  by  the  act  of  April  5,  1910  (36 
Stat,  at  L.  291,  chap.  143,  Comp.  Stat.  1913, 
§  8662),  for  the  benefit  of  the  widow  of 
an  employee  killed  while  engaged  in  inter- 
state commerce. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  8  112 :    Dee.  Dig.  «=s>95(8).] 

[No.  463.] 

Submitted  April  19,  1910.     Decided  June 
5,  1916. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which,  on  a  Second  Appeal,  affirmed  a  judg- 
ment of  the  Circuit  Court  of  Boyd  County, 
in  that  state,  in  favor  of  plaintiff  in  an  ac- 
tion of  death  under  the  Federal  employers' 
liability  act.  Reversed  and  remanded  for 
further  proceedings. 

See  same  case  below,  162  Ky.  427,  172 
S.  W.  918. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  li.  Worthlngton,  W.  D. 
Cochran,  Ije  Wright  Broivnlng,  and  P.  E. 
Malin  for  plaintiff  in  error. 

Messrs.  R.  S.  Dlnkle,  George  B.  Martin, 
and  Watt  M.  Prichard  for  defendant  in  er- 
uror. 

•  "Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

^     This  was  an  action  under  the  employers' 
pliability  act  of  Congress  of  April  22,  1908, 

•  as  amended  April  5,*  1910  (chap.  149,  35 
Stat,  at  L.  65,  chap.  143,  36  Stat,  at  L. 
291,  Comp.  Stat.  1916,  §  8662).  It  was 
brought  to  recover  damages  for  the  death 
of  Richard  Dwyer,  caused  by  the  negligence 
of  the  railroad  company,  while  he  was  in 
its  employ  in  interstate  commerce.  The 
sole  beneficiary  was  decedent's  widow,  who 
originally  qualified  as  administratrix  and 


brought  the  action,  but  has  died  since  th% 
allowance  of  the  present  writ  of  error. 

Laying  aside  a  contention  based  upon 
the  7th  Amendment  to  the  Federal  Con- 
stitution, which  has  been  disposed  of  in 
Minneapolis  &  St.  P.  R.  Co.  v.  Bombolis,  241 
241  U.  S.  211,  60  L.  ed.  — ,  36  Sup.  Ct.  Rep. 
695,  the  only  question  raised  relates  to  the 
method  adopted  in  ascertaining  the  damages. 
The  jury  returned  a  verdict  for  $16,000. 
On  appeal  to  the  Kentucky  court  of  appeals 
it  was  insisted  that  this  amount  was  gross- 
ly excessive,  and  was  the  result  of  erroneous 
instructions  to  the  jury.  It  was  contend- 
ed that  the  verdict  of  $16,000  if  placed  at 
interest  would  yield  an  annual  income  great- 
er than  the  amount  the  widow  would  have 
received  had  she  lived,  and  would  yet  leave 
her  the  principal  to  dispose  of  at  the  time 
of  her  death.  The  court  overruled  this  con- 
tention, on  the  authority  of  Chesapeake  ^ 
0.  R,  Co.  v.  Kelly,  160  Ky.  296,  169  S.  W. 
736,  where  the  same  court  held  that  in  such 
a  case  the  whole  loss  is  sustained  at  the 
time  of  intestate's  death,  and  is  to  be  in- 
cluded in  the  verdict  without  rebate  or 
discount.  A  reading  of  the  opinion  of  the 
court  of  appeals  in  the  present  case  (162 
Ky.  427,  172  S.  W.  918)  makes  it  evident 
that  it  was  only  upon  this  theory  that  the 
court  was  able  to  reach  a  conclusion  sus- 
taining the  verdict.  Since  we  have  held, 
in  Chesapeake  &,  0.  R.  Co.  ▼.  Kelly,  thia 
day  decided  [^1  U.  S.  485,  60  L.  ed.  — ^,36 
Sup.  Ct.  Rep.  630],  that  the  theory  is  erro- 
neous, it  results  that  the  judgment  here  un- 
der review  must  be  reversed  and  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


(S41  U.  9.  6U> 
JOHN  BINGHAM,  Appt, 

V. 

JOHN  J.  BRADLEY,  United  States  Marshal 
for  the  Northern  District  of  Illinois. 

BXTBADITION  ^=»11— SUFFICIENCT  OF  COM- 
PLAINT—PbESUMFTION. 

1.  Extradition  to  Canada  on  a  charge 
of  receiving  and  retaining  money,  knowinr 
it  to  have  been  stolen,  will  not  be  denied 
because  the  Canadian  statute  treats  the  re- 
ceiving and  retaining  as  distinct  offenses,, 
connecting  them  with  the  disjunctive  "or," 
where,  properly  interpreted,  the  complaints 
charge  the  commission  of  both  offenses, 
since,  if  only  one  offense,  that  of  receiving 
the  stolen  property,  is  made  extraditable  by 
the  treaties  with  Great  Britain  of  August  9, 
1842  (8  Stat,  at  L.  572),  art.  10,  and  July 
12,  1889  (26  Stat,  at  L.  1508),  art.  1,  this 
does  not  render  the  detention  of  the  accused 
under  the  extradition  warrant  unlawful,  as 
it  is  not  to  be  presumed  that  the  demand- 
ing government  will,  contrary  to  art.  3  of 
the  latter  treaty,  suffer  him  to  be  tried  or 
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punished  for  any  offense  other  than  that  for 
which  he  is  surrendered. 

[Bd.  Note.— For  other  cases,   see  IfactrmdltloB, 
Cent.  Dig.  8  12;    Dec.  Dig.  ^s»U.] 

BXTBADinON  ^=»ll--SnFFICIENOT  OT  GOH- 

plaint^Placs  or  Cbimb. 

2.  The  British  Consul  General's  com- 
plaint in  proceedings  to  extradite  the  ac- 
cused to  Canada  sufficiently  charges  that 
the  crime  was  committed  in  Canada,  whert 
it  avers  that  the  accused  was  a  fugitive 
from  justice  from  the  district  of  Montreal, 
in  that  Dominion,  and  that  tiie  offense  with 
which  he  is  charged  is  an  offense  within  the 
extradition  treaties  between  the  United 
States  and  Great  Britain,  and  states  that 
deponent's  information  is  based  upon  au- 
thenticated copies  of  a  warrant  issued  by 
the  police  magistrate  of  Montreal,  and  of 
the  complaint  upon  which  that  warrant  was 
issued,  and  upon  certain  depositions  taken 
in  Montreal,  submitted  and  to  be  filed  with 
the  complaint  in  the  extradition  proceedings. 

[Ed.   Note.— For  other  cases,   see  Bztradltion, 
Cent.  Dig.  8  12 ;   Dec.  Dig.  ^=s>ll.] 

Habeas  Gobpus  ^=>92(2)— EIstbadition  — 
Evidence. 

3.  The  finding  of  the  United  States 
Commissioner  in  foreign  extradition  pro- 
ceedings, that  the  evidence  sustained  the 
charge,  cannot  be  reversed  on  habeas  corpus 
if  he  acted  upon  competent  and  adequate  evi- 
dence, and  had  jurisdiction  of  the  subject- 
matter  and  of  the  accused,  and  the  offense  is 
made  extraditable  by  the  treaty  with  the 
demanding  government. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  S8  83.  90.  91;    Dec.  Dig.  4t=:»92(2).] 

Extradition  «=»14(2)  —  Evidence  —  Ex 
Parte  Affidavits. 

4.  Properly  authenticated  affidavits  are 
not  rendered  inadmissible  in  proceedings  for 
the  extradition  to  Canada  of  a  fugitive  from 
justice,  because  such  affidavits  were  taken 
€»  parte  in  the  absence  of  the  accused,  and 
without  opportunity  for  cross-examination, 
since  the  whole  object  of  the  extradition 
treaty  with  Great  Britain  of  August  9,  1842 
(8  Stat,  at  L.  672),  would  be  defeated  by 

construing  as  requiring  the  demanding  gov- 
-emment  to  send  its  citizens  abroad  to  in- 
stitute the  proceedings  the  provision  of  art. 
10  of  the  treaty,  that  extradition  shall  only 
be  had  "upon  such  evidence  of  criminality  as, 
according  to  the  laws  of  the  place  where 
the  fugitive  or  person  so  charged  shall  be 
found,  would  justify  his  apprehension  and 
commitment  for  trial  if  the  crime  or  offense 
had  there  been  committed,"  and  of  U.  S.  Bev. 
Stat.  §  5271,  Comp.  Stat.  1913,  §  10,111, 
making  depositions,  warrants,  or  other 
papers,  or  copies  thereof,  admissible  in  evi- 
dence at  the  hearing  if  properly  authen- 
ticated so  as  to  entitle  them  to  be  received 
for  similar  purposes  by  the  tribimals  of  the 
ioreign  country,  and  declaring  that  the 
•eertiflcate  of  the  principal  diplomatic  or 
consular  officer  of  the  United  States,  resi- 
dent in  the  foreign  country,  shall  be  proof 
of  such  authentication. 

[Bd.  Note.— For  other"  cases,   see' BxtradiUon, 
•Cent.  Dig.  i  16 :   Dec.  Dig.  «=5>14(2).] 

[No.  602.] 


Submitted  April  4,  1916.     Decided  June  5» 
1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  inquire  into  a  detention  under 
a  warrant  of  commitment  issued  in  proceed- 
ings to  extradite  a  fugitive  from  justice  to 
a  foreign  country.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Dillon  for  appellant. 

Messrs.  Benjamin  S.  BCinor,  Almon  W. 
Bulkley,  Clair  E.  More,  Hugh  B.  Row 
land,  and  Colley  W.  Bell  for  appellee.      ^ 

*Mr.   Justice  Pitney  delivered  the  opin-* 
ion  of  the  court: 

This  is  an  appeal  from  a  final  order  of 
the  district  court,  denying  an  application 
for  a  writ  of  habeas  corpus  in  an  extradi- 
tion case.  The  facts  are  to  be  gathered 
from  the  petition  for  the  writ  and  the  ex- 
hibits therein  referred  to  and  made  a  part 
of  it,  which  include  a  sworn  complaint  by 
the  British  Consul  Ceneral  at  Chicago,  ap- 
plying on  behalf  of  the  government  of  the 
Dominion  of  Canada  for  the  extradition  of 
appellant  to  Montreal,  certain  ew  parte  affi- 
davits taken  in  Montreal,  and  a  complaint 
made  and  warrant  issued  against  appellant 
in  that  city,  and  abstract  of  the  oral  testi- 
mony taken  before  the  United  States  Com- 
missioner at  Chicago,  and  the  warrant  of 
commitment  issued  by  the  Commissioner, 
under  which  appellant  is  held  in  custody. 

The  complaint  of  the  Consul  General  sets 
forth  on  information  and  belief  that  ap- 
pellant, in  the  month  of  February,  1915, 
was  guilty  of  the  crime  of  receiving  and  re- 
taining in  his  possession  money  to  the 
amount  of  $1,500  in  bills  of  the  Bank  of 
Montreal,  the  property  of  that  bank,  know- 
ing the  same  to  have  been  stolen;  that  a 
warrant  has  been  issued  by  the  police  magis- 
trate of  the  city  of  Montreal  for  the 
apprehension  of  appellant  for  the  crime  mem- 
tioned;  that  appellant  is  guilty  of  the  in- 
dictable offense  of  receiving  money  knowing 
it  to  have  been  stolen,  and  is  a  fugitive 
from  justice  from  the  district  of  Montreal, 
province  of  Quebec,  and  Dominion  of  Can- 
ada, and  is  now  within  the  territory  of  the 
United  States;  that  the  offense  of  which 
he  is  charged  is  an  offense  within  the  treaties 
between  the  United  States  and  Great 
Britain;  and  that  deponent's,  information S 
is  based  upon  duly* authenticated  copies  of» 
a  warrant  issued  by  the  police  magistrate 
of  Montreal  and  of  the  complaint  or  in- 
formation upon  which  that  warrant  was 
issued,  and  upon  certain  depositions  of  wit- 
nesses submitted  to  be  filed  with  the  pres- 
ent complaint.  The  reference  is  to  the 
Montreal  affidavits,  which  set  forth  in  sub- 
•tanoe  that  in  the  month  of  September,  1911« 
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a  branch  of  the  Bank  of  Montreal  at  New 
Westminister,  British  Columbia,  was  broken 
into  and  a  large  simi  of  money  ($271,721) 
stolen  from  the  bank,  including  a  consider- 
able number  of  $5  bills  of  the  Bank  of 
Montreal,  seventy-eight  of  these  being  iden- 
tified by  their  numbers;  that  on  February 
10,  1916,  in  the  city  of  Montreal,  appellant 
purchased  a  diamond  ring  from  one  Eaves, 
a  jeweler,  and  paid  for  it  $250,  of  which 
$245  was  composed  of  new  Bank  of  Mon- 
treal $5  bills,  more  than  thirty  of  these 
being  identified  by  the  numbers  as  among 
those  stolen;  that  on  February  0,  1915,  one 
Wakefield  purchased  in  Montreal  some 
.  travelers'  checks,  paying  for  them  in  part 
with  fifty  new  $5  bills  of  the  Bank  of 
Montreal,  of  which  twenty  or  more  were 
identified  as  being  a  part  of  the  stolen 
money;  and  that  on  February  10,  1915, 
Wakefield  procured  from  a  firm  of  bankers 
in  Montreal  an  exchange  of  Canadian  bills 
for  American  currency,  the  exchange  in- 
eluding  fifty  new  $5  bills  of  the  Bank  of 
Montreal,  of  which  fifteen  or  more  were 
identified  as  being  a  part  of  those  stolen. 

Appellant  having  been  apprehended,  a 
hearing  was  had  before  the  United  States 
Commissioner,  at  which  the  above-mentioned 
documents  were  introduced  and  testimony 
was  given  tending  to  show  that  appellant 
and  Wakefield  were  together  in  Montreal  on 
the  9th  and  10th  of  February,  1915,  co- 
operating in  the  exchange  of  the  stolen  bills 
for  travelers'  checks  and  United  States 
currency;  and  that  on  the  evening  of  Feb- 
ruary 10th  they  left  Montreal  together  in  a 
^manner  indicating  an  intent  to  evade  detec- 
2  tion,  and  went  to  Chicago,  where  almost 
•  immediately  they  began  systematic  efforts 
to  procure  the  exchange  of  Bank  of  Mon- 
treal bills  for  United  States  currency. 

The  Commissioner  deeming  the  evidence 
sufficient  to  sustain  the  charge,  the  warrant 
of  commitment  was  issued,  the  proceedings 
and  evidence  being  certified  in  due  course  to 
the  Secretary  of  State,  pursuant  to  §  5270, 
Rev.  Stat.    (Comp.  Stat.  1913,  §   10,110). 

Under  the  applicable  provisions  of  our 
treaties  with  Great  Britain  (treaty  of 
1842,  art.  10,  8  Stat,  at  L.  672,  676;  treaty 
of  1889,  art  1,  26  Stat,  at  L.  1508,  1509), 
there  is  included  among  the  extraditable 
offenses  that  of  "receiving  any  money,  valu- 
able security,  or  other  property,  knowing  the 
same  to  have  been  embezzled,  stolen,  or 
fraudulently  obtained." 

In  behalf  of  appellant  it  is  objected  that 
while  the  Criminal  Code  of  Canada  defines 
as  indictable  offenses  (a)  the  receiving  or 
retaining  in  possession  anything  obtained 
by  any  offense  punishable  on  indictment. 
knowing  it  to  have  been  so  obtained,  and 
[<b)  the  receiving  or  retaining  in  possession 


any  money  or  valuable  security  or  other 
thing,  the  stealing  whereof  is  declared  to  be 
an  indictable  offense,  knowing  the  same  to 
have  been  stolen,  the  offense  charged  in  the 
complaint  filed  and  in  the  warrant  issued 
in  Montreal  and  in  the  Consul  General's 
complaint  is  that  of  receiving  and  retain- 
ing in  his  possession  money,  etc.,  knowing 
it  had  been  stolen.  The  argument  is  that 
the  Canadian  statute  treats  receiving  and 
retaining  as  distinct  offenses,  connecting 
them  with  the  disjunctive  "or,"  while  the 
complaints  treat  the  two  acts  as  together 
constituting  one  offense.  Properly  inter- 
preted, however,  they  charge  the  commission 
of  both  offenses;  and  if  only  one,  that  of 
receiving,  etc.,  is  extraditable  by  the  treaty, 
this  does  not  render  appellant's  detention 
unlawful,  since  it  is  not  to  be  presumed 
that  the  demanding  government  will  suffer 
him  to  be  tried  or  punished  for  any  offense i^ 
other  than  that  for  whicli  he  is  surrendered,  £ 
in  violation* of  article  3  of  the  treaty  of* 
1889.  Kelly  v.  Griffin,  241  U.  S.  6,  15, 
60  L.  ed.  — ,  36  Sup.  Ct  Rep.  487. 

It  is  insisted  that  the  Consul  General's 
complaint  does  not  allege  that  the  offense 
was  committed  in  Canada,  that  the  evidence 
relied  upon  raises  no  presumption  that  ap- 
pellant committed  anywhere  the  offense  of 
receiving  stolen  property  knowing  it  to  be 
stolen  (the  offense  specified  in  the  treaty), 
and  that  it  raises  no  presumption  that  ap- 
pellant committed  the  offense  in  Montreal 
or  anywhere  in  the  Dominion  of  Canada. 

The  criticism  upon  the  complaint  is  un* 
substantial.  It  is  fairly  to  be  inferred  from 
what  is  stated  that  the  crime  was  committed 
in  Canada,  and  it  is  distinctly  averred  that 
appellant  is  a  fugitive  from  justice  from 
the  district  of  Montreal,  in  that  Dominion, 
and  that  the  offense  with  which  he  ia 
charged  is  an  offense  within  the  treaties 
between  the  United  States  and  Great  Brit- 
ain. Besides  this,  it  is  stated  that  depo- 
nent's information  is  based  upon  authenti- 
cated CQpies  of  a  warrant  issued  by  the 
police  magistrate  of  Montreal,  and  of  the 
complaint  upon  which  that  warrant  was  is- 
sued, and  upon  certain  depositions  submitted 
and  to  be  filed  with  the  present  complaint; 
the  depositions  being  those  taken  in  Mon- 
treal. It  is  clear  that  the  intent  was  to 
charge  that  the  offense  was  committed  in 
Canada. 

As  to  the  effect  of  the  evidence:  The 
Commissioner  doubtless  held  that  the  fact 
of  possession,  taken  in  connection  with  the 
other  facts  of  the  case,  raised  a  presumption 
either  that  appellant  was  a  party  to  the 
burglary  or  that  he  afterwards  obtained 
possession  of  the  bills  with  guilty  knowl- 
edge. Appellant  disputes  the  inference,, 
andf  assuming  it  to  be  well  founded,  insists 
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that  there  it  nothing  in  the  law  of  proha- 

:>ilitiet  to  sustain  an  inference  that  "pos- 

^•ession  by  a  man  during  a  visit  of  a  few 

Hdayt  to  Montreal  of  goods  that  were  stolen 

•  more  than  three  years  previously  in  British 
Columbia  makes  it  more  probable*  that  he 
received  the  goods  in  Canada  than  that  he 
received  them  in  the  United  States."  There 
is  nothing  in  the  evidence  to  require  the 
inference  that  appellant  was  paying  a  brief 
visit  to  Montreal.  It  appears  that  he  has 
a  brother  who  is  in  business  in  Chicago, 
and  that  he  himself  was  in  that  city  in  the 
summer  of  1914,  and,  on  three  occasions, 
with  intervals  of  several  weeks,  exchanged 
Canadian  money  there  for  United  States 
currency.  This  is  consistent  with  the  in- 
ference that  he  was  then  exchanging  part 
of  the  stolen  money,  but  does  not  require  the 
inference  that  he  had  a  fixed  place  of  abode 
in  Chicago.  The  stolen  bills  that  were  in 
appellant's  possession  in  Montreal  in  Feb- 
ruary, 1915,  are  not  shown  to  have  been  re- 
moved from  the  Dominion  after  the  time 
they  were  stolen  from  the  bank  in  Septem- 
ber, 1911.  As  it  was  a  reasonable  inference 
—they  being  "new  bills"— that  they  had 
never  before  been  used  in  exchange,  and  be- 
cause so  many  of  them  were  foimd  together 
in  the  hands  of  appellant  and  his  confeder- 
ate three  and  a  half  years  after  the  burg- 
lary, it  was  further  inferable  that  they 
had  been  retained  during  the  intervening 
period  with  the  purpose  of  awaiting  such 
opportunity  for  passing  them  as  might  come 
from  relaxed  vigilance  on  the  part  of  the 
authorities;  and  since  the  Dominion  of 
Canada  is  the  natural  and  convenient  mar- 
ket for  bills  of  the  Bank  of  Montreal,  it 
was  inferable  that  the  bills  had  not  been 
taken  out  of  the  Dominion  since  the  time 
they  were  stolen;  and,  if  not,  it  followed 
that  appellant  must  have  been  within  the 
Dominion  when  he  received  them.  That 
they  were  received  with  knowledge  that 
they  had  been  stolen,  might  be  inferred  from 
the  fact  of  the  burglary,  coupled  with  the 
suspicious  circumstances  (only  a  part  of 
which  we  have  referred  to)  attending  the 
efforts  to  exchange  them  for  other  forms  of 
property. 

The  Commissioner   deemed   the   evidence 

sufficient  to  sustain  the  charge  (Rev.  Stat. 

1,1  6270,  Comp.  Stat   1913,  §  10,110),  and 

g  since  he  had  jurisdiction   of  the   subject- 

•  matter  and  of  the  accused,  and*  the  offense 
is  within  the  treaty,  his  finding  cannot  be 
reversed  on  habeas  corpus  if  he  acted  upon 
competent  and  adequate  evidence.  Mc- 
Kamara  v.  Henkel,  226  U.  S.  520,  623,  67 
L.  ed.  330,  332,  33  Sup.  Ct.  Rep.  146. 

It  is  insisted  that  the  Montreal  affidavits, 
essential  to  show  that  the  alleged  offense 
was  committed  within  the  DominioUt  were 


incompetent  because  taken  em  parte^  In  the- 
absenoe  of  appellant,  and  without  opportune 
ity  for  cross-examination.  The  treaty  of 
1842  provides  in  article  10  that  extradition 
shall  only  be  had  ''upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  sa 
charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial,  if 
the  crime  or  offense  had  there  been  com- 
mitted." Sec  6271,  Rev.  Stat.  (Comp.  Stat. 
1913,  §  10,111),  as  amended  by  act  of  Au- 
gust 3,  1882,  §§  5  and  6  (chap.  378,  22  Stat, 
at  L.  216,  Comp.  Stat.  1913,  |  10,116),. 
provides  that  any  depositions,  warrants,  or 
other  papers  or  copies  thereof  shall  be  ad- 
missible in  evidence  at  the  hearing  if  prop- 
erly authenticated  so  as  to  entitle  them  ta 
be  received  for  similar  purposes  by  the  tri- 
bunals of  the  foreign  country,  and  that  the- 
certificate  of  the  principal  diplomatic  or 
consular  officer  of  the  United  States  resi- 
dent in  the  foreign  country  shall  be  proof 
of  such  authentication.  The  Montreal  affi- 
davits, complaints,  warrant,  etc.,  are  prop- 
erly authenticated  in  accordance  with  this 
provision.  It  is  one  of  the  objects  of  f 
5271  to  obviate  the  necessity  of  confronting 
the  accused  with  the  witnesses  against  him; 
and  a  construction  of  this  section,  or  of 
the  treaty,  that  would  require  the  demand- 
ing government  to  send  its  citizens  to  an- 
other country  to  institute  legal  proceedings,, 
would  defeat  the  whole  object  of  the  treaty. 
Rice  V.  Ames,  180  U.  S.  371,  375,  45  L.  ed. 
577,  681,  21  Sup.  Ct.  Rep.  406,  12  Am.  Crim. 
Rep.  356;  Yordi  v.  Nolte,  215  U.  S.  227, 
231,  54  L.  ed.  170,  172,  30  Sup.  Ct.  Rep.  90. 

All  of  the  objections  savor  of  technicality. 
And  since  the  jurisdiction  of  the  Commis- 
sioner is  clear,  and  the  evidence  abundantly 
sufficient  to  furnish  reasonable  ground  for^. 
the    belief    that    appellant    has    committed  *< 
within*  the   Dominion   of   Canada  a  crime*^ 
that  is  an  offense  under  the  laws  of  the 
Dominion,  as  well  as  imder  those  of  Illi- 
nois (Jones  &  A.  Anno.  Stat.  [111.]  |  3892), 
and  is  covered  by  the  terms  of  the  treaty, 
and  that  he  is  a  fugitive  from  justice,  a 
fair  observance  of  the  obligations  of  the 
treaty    requires    that    he    be    surrendered. 
Glucksman  v.  Henkel,  221  U.  S.  608,  612^ 
56  L.  ed.  830,  833,  31  Sup.  Ct  Rep.  704. 

Final  order  affirmed. 


(211  U.  8.  440) 

PACIFIC  LIVE  STOCK  COT^IPANY,  Appt.^ 

V. 

JOHN  H.  LEWIS,  James  T.  Chinnock,  and 
George  T.  Cochran,  (instituting  the  State 
Water  Board  of  the  State  of  Oregon,  et 
al. 

Removal  of  Causes  ^=»107(9)— Remani>— 
Review. 
1.  An  order  of  a  Federal  district  court.. 
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remanding  a  cause  to  a  state  court,  is  not 
subject  to  review  by  the  Federal  Supreme 
Court,  either  directly  or  indirectly. 

[Ed.  Note.— For  other  eases,  see  Remoral  of 
Causes.  Cent.  Dig.  {  231;  Dec.  Dig.  ^=s>107(9) ; 
Appeal  and  Error,  Cent  Dig.  i  725.] 

Courts  ^=»493(2)— Conflictino  Jurisdic- 
tion—Pbiobity —  Idbntttt  of  Pbocebd- 

INOS. 

2.  The  proceeding  before  the  State  Wa- 
ter Board,  authoriz^  by  3  Lord's  (Or.) 
Laws,  tit.  43,  chap.  6,  Laws  1913,  chaps.  8^ 
86,  and  97,  looking  to  the  complete  ascer- 
tainment and  adjudication  of  the  relative 
rights  of  all  the  claimants  to  the  waters  of 
a  stream  for  irrigation  and  other  beneficial 
purposes,  is  so  essentially  different  from 
pending  private  suits  between  a  few  only 
of  such  claimants,  previously  begun  in  a 
Federal  court,  to  restrain  alleged  encroach- 
ments upon  plaintiff's  rights  in  the  water 
of  the  stream,  as  to  preclude  the  applica- 
tion of  the  rule  that  where  the  same  matter 
is  brought  before  courts  of  competent  ju- 
risdiction, the  one  first  obtaining  jurisdic- 
tion will  retain  it  until  the  controversy  is 
determined,  to  the  entire  exclusion  of  the 
other,  and  will  maintain  and  protect  its 
jurisdiction  by  an  appropriate  injunction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  1347 :    Dec  Dig.  4t=:»493(2).] 

Courts  ^=>366(1)  —  Following  State 
Court  Decision— Construction  or  Lo- 
cal Statute. 

3.  The  Federal  Supreme  Court  will  ac- 
cept the  view  of  the  highest  state  court, 
the  necessary  result  of  the  highest  court's 
construction  of  a  state  statute,  that  the 
proceeding  authorized  and  controlled  by  3 
Lord's  (Or.)  Laws,  tit.  43,  chap.  6,  Laws 
1913,  chaps.  82,  86,  and  97,  for  the 
determination  of  the  relative  rights  of 
all  the  claimants  to  the  water  of  the 
stream  for  irrigation  or  other  beneficial 
purposes,  is,  while  pending  before  the  State 
Water  Board,  merely  preliminary  and  ad- 
ministrative, not  judicial. 

[Ed.  Note— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  956.  957,  967;    Dec  Dig.  «=s>366a).] 

Constitutional  Law  4t=:»318  —Waters 
AND  Water  Courses  ^=»128— Due  Pro- 
cess OF  Law  —  Proceedings  Before 
State  Water  Board— Fees. 

4.  A  claimant  to  rights  in  the  waters  of 
a  stream  is  not  deprived  of  property  with- 
out due  process  of  law,  contraiy  to  U.  S. 
Const.,  14th  Amend.,  because,  in  the  pre- 
liminary administrative  proceeding  before 
the  State  Water  Board,  initiated  under  3 
Lord's  (Or.)  Laws,  tit.  43,  chap.  6,  Laws 
1913,  chaps.  82,  86,  and  97,  to  determine 
the  relative  rights  of  all  the  claimants  to 
the  water  of  the  stream  for  irrigation  and 
other  beneficial  purposes,  he  is  required,  at 
his  own  expense,  notwithstanding  the  in- 
eonclusiveness  of  the  board's  findings  and 
order,  to  assert  and  prove  his  claim  before 
the  board,  and  to  pay  for  having  it  con- 
sidered, a  fee  of  15  cents  per  acre  for  the 
first  100  acres,  5  cents  per  acre  for  the  next 
900  acres,  and  1  cent  per  acre  for  any  ex- 
cess over  1,000  acres, — all  under  penalty  of 
forfeiting  his  claim  if  he  refuses, — where 
all  the  evidence  laid  before  the  board  goes 


before  the  court  on  final  hearing,  there  to 
be  accorded  its  proper  weight  and  value. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  i  949 ;  Dec.  Dig.  ^saSlZ ;  Waters 
and  Water  Courses,  Cent.  Dig.  {  143;    Dec.  Dig. 

Constitutional  Law  ^ssSIS—Dub  Pro- 
cess or  Law  —  Proceedinos  Bbtori 
State  Water  Board— Bvidence. 

5.  The  proceedings  befors  the  State 
Water  Board  authorized  and  controlled  by 
3  Lord's  (Or.)  Laws,  tit.  43,  chap.  6,  Laws 
1913,  chaps.  82,  86,  and  97,  for  the  purpose 
of  determining  the  relative  rights  of  all 
the  claimants  to  the  water  of  a  stream  for 
irrigation  and  other  beneficial  purposes,  are 
not  wanting  in  due  process  of  law  because 
the  sworn  statements  of  claimants  are  taken 
€W  parte  in  the  first  instance,  and  the  state 
engineer's  report  is  accepted,  though  not 
sworn  to  by  him,  as  prima  facie  evidence, 
where  claimants'  statements  are  open  to 
public  inspection,  opportimity  is  given  for 
contesting  them,  and,  upon  the  hearing  of 
the  contest,  witnesses  may  be  examined,  in- 
cluding those  making  the  statements,  and 
any  appropriate  evidence  may  be  produced, 
and  where  the  measurements  and  examina- 
tions shown  in  the  engineer's  report  are 
made  and  reported  in  the  discharge  of  his 
official  duties  and  under  sanction  of  his 
oath  of  ofiioe,  and  timely  notice  of  the  date 
when  they  are  to  b^in  is  given  to  all 
claimants. 

rSd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  8  949 ;    Dec.  Dig.  «=>31B.] 

Constitutional  Law  «=»318— Dub  Pro- 
cess OF  Law— Prima  Facie  Gobbeotnbss 
OF  Administrative  Order. 

6.  The  requirement  of  3  Lord's  (Or.) 
Laws,  tit.  43,  chap.  6,  Laws  1913,  chaps. 
82,  86,  97,  that,  pending  final  adjudication 
by  the  court,  the  waters  of  a  stream  shall 
be  distributed  to  the  various  claimants  ao- 
cording  to  the  administrative  order  of  tha 
State  Water  Board  unless  a  suitable  bond  is 
given  to  stay  the  operation  of  such  order, 
is  not  wanting  in  due  process  of  law,  where 
the  order  is  made  only  after  adequate  notica 
and  full  opportunity  to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  f  949 ;    Dec.  Dig.  «s»318.] 

[No.  300.] 

Argued  March  16,  1916.     Decided  June  6^ 
1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Ore- 
gon to  review  a  decree  dismissing  the  bill 
in  a  suit  to  enjoin  a  proceeding  before  the 
State  Water  Board  for  the  determination 
of  tlie  relative  rights  of  the  claimants  to 
the  water  of  a  stream  for  irrigation  and 
other  beneficial  purposes.    Afiirmed. 

See  same  case  below,  on  motion  for  in- 
terlocutory injunction,  217  Fed.  95. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  F.  Treadwell,  Alex> 
ander  Britton,  Evans  Browne,  and  F.  W. 
Clements  for  appellant. 
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Mr.  George  M.  Brown,  Attorney  Gener- 
al of  Or^on,  and  Meaars.  George  T.  Coch- 
ran, Will  R.  King,  James  T.  Chinnock, 
Percy  A.  Cupper,  and  J.  O.  Bailey  for  ap- 
pellees. 

#  •Mr.  Justice  Van  Deranter  delivered  the 
opinion  of  the  court: 

This  is  a  bill  in  equity  to  enjoin  a  pro- 
ceeding before  the  State  Water  Board  of 
Oregon,  looking  to  the  ascertainment  and 
adjudication  of  the  relative  rights  of  the 
various  claimants  to  the  waters  of  Silvies 
river,  in  that  state,  the  grounds  upon  which 
such  relief  is  sought  being  (a)  that  it  is 
essential  to  protect  a  jurisdiction  previously 
acquired  by  the  district  court,  and  (b)  that 
the  local  statute,  3  Lord's  Oregon  Laws, 
title  XLIII.,  chap.  6,  Laws  1913,  chaps. 
82,  86,  and  97,  authorizing  and  controlling 
the  proceeding,  is  repugnant  to  the  due 
process  of  law  clause  of  the  14th  Amend- 
ment. An  interlocutory  injunction  was  de- 
nied by  the  district  court,  three  judges 
sitting  (217  Fed.  95),  and  motions  to  dis- 
miss the  bill,  as  disclosing  no  right  to  re- 
lief, were  afterwards  sustained. 

The  plaintiff,  a  California  corporation, 
owns  large  tracts  of  land  along  the  river, 
and  claims  a  vested  right  to  use  upon  these 
lands  a  portion  of  the  waters  of  the  stream 
for  irrigation  and  other  beneficial  purposes. 
The  defendants  are  the  members  of  the 
State  Water  Board,  and  a  few  out  of  many 
persons  and  corporations  claiming  similar 
rights  in  the  waters  of  the  river.  The  stat- 
ute under  which  the  proceeding  assailed  is 
being  conducted  was  enacted  in  1909  and 
CO  amended  in  1913,  and  most  of  the  rights  af- 
)  fected  by  the  proceeding  are  claimed  to  have 

*  arisen  prior  to  the*  statute, — ^the  plaintiff's 
as  much  as  thirty  years  before.  All  claim- 
ants to  the  waters  of  the  river,  including 
the  plaintiff,  were  brought  into  the  proceed- 
ing by  due  notice  and  in  conformity  with 
the  statute. 

A  general  outline  of  the  statute,  as  it  has 
been  construed  by  the  supreme  court  of  the 
state,  1  will  serve  to  simplify  the  questions 
to  be  considered.  It  recognizes  that  in  Ore- 
gon rights  to  use  the  waters  of  streams  for 
irrigation  and  other  beneficial  purposes  may 
be  acquired  by  appropriation,  adopts  a  com- 
prehensive scheme  for  securing  an  economi- 
cal, orderly,  and  equitable  distribution  of 

iSee  Wattles  v.  Baker  County,  59  Or. 
255,  117  Pac.  417;  Pringle  Falls  Power  Co. 
v.  Patterson,  65  Or,  474,  484,  128  Pac.  820, 
132  Pac.  527;  Claypool  v.  O'Neill,  65  Or. 
611,  133  Pac.  349;  Pacific  Livestock  Co.  v. 
Cochran,  78  Or.  417,  144  Pac.  668;  Re  Wil- 
low Creek,  74  Or.  592,  144  Pac.  605,  146 
Pae.  476;  Re  North  Powder  River,  76  Or. 
8|p  144  Pae.  485^  146  Pae.  475. 


the  waters  among  those  entitled  to  their 
une,  incidentally  prescribes  a  mode  of  de- 
termining the  relatives  rights  of  the  vari- 
ois  claimants  to  the  waters  of  each  stream, 
and  in  large  measure  commits  the  adminis- 
tration of  the  scheme  to  the  State  Water 
Board  and  officers  acting  under  the  super^ 
vision  of  its  members.  When  one  or  more 
users  of  water  from  any  stream  request  it» 
the  board,  if  finding  that  the  conditions 
justify  it,  is  required  to  set  in  motion  a 
proceeding  looking  to  an  ascertainment  and 
adjudication  of  all  rights  to  the  waters  of 
that  stream.  Every  material  step  in  the 
proceeding  is  to  be  attended  with  notice 
and  an  opportunity  to  be  heard,  the  ade- 
quacy of  which  is  manifest.  In  the  be- 
ginning each  claimant  is  required  to  pre- 
sent to  the  division  superintendent  a  sworn 
statement  of  his  claim,  showing  its  nature, 
inception,  and  extent,  and  all  the  particu- 
lars upon  which  it  is  based.  These  state- 
ments are  to  be  exposed  to  public  inspec- 
tion, so  that  every  claimant  may  determine 
whether  there  is  occasion  for  him  to  oppose 
or  contest  the  claims  of  others.  The  state 
engineer,  or  a  qualified  assistant,  is  to 
measure  the  flow  of  the  stream,  the  carry- ^ 
ing  capacity  of  the  several  ditches  taking^ 
water* therefrom,  and  the  land  irrigated  or* 
susceptible  of  irrigation  from  each  ditch, 
and  also  to  take  such  other  observations  as 
may  be  essential  to  a  proper  understanding  of 
the  claims  involved,  a  report  of  all  of  which 
is  to  be  made  in  writing.  Any  claimant 
desiring  to  contest  the  claim  of  another 
may  present  to  the  division  superintendent 
a  sworn  statement  showing  the  grounds  of 
contest,  and  obtain  a  hearing  before  that 
ofiicer,  at  which  the  parties  may  present 
whatever  evidence  they  have,  and  may  se- 
cure the  attendance  of  witnesses  by  com- 
pulsory process.  After  the  evidence  in  the 
contests  is  taken,  it  and  the  sworn  state- 
ments of  the  several  claimants,  with  the 
report  of  the  engineer's  measurements  and 
observations,  are  to  be  laid  before  the  board, 
— ^the  statements  and  the  report  both  being 
regarded  as  evidence  appropriate  to  be  con- 
sidered. The  board  is  then  to  examine  all 
the  evidence,  make  findings  of  fact  there- 
from, enter  an  order  embodying  the  findings 
and  provisionally  determining  the  relative 
rights  of  the  several  claimants,  and  trans- 
mit the  evidence  and  a  copy  of  the  order 
to  the  circuit  court  of  the  county  wherein 
the  stream  or  some  part  of  it  lies.  Excep- 
tions to  the  board's  findings  and  order  may 
be  presented  to  the  court,  and  in  disposing 
of  them  the  court  is  to  follow  as  near  as 
may  be  the  practice  prevailing  in  suits  in 
equity.  All  parties  in  interest.  Including 
the  board,  as  representing  the  state,  are  to 
be  fully  heard.    Further  evidence  may  be 
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taken  by  the  eonrt,  or  the  matter  may  be 
remanded  with  direetiona  that  additional 
evidence  be  taken,  and  that  the  matter  be 
again  considered  by  the  board,  in  which 
event  the  eyidence  and  a  copy  of  the  further 
•order  of  the  board  are  to  be  transmitted 
to  the  court  as  in  the  first  instance.  In 
short,  upon  exceptions  the  court  may  re- 
examine the  whole  matter,  and  enter  such 
decree  as  the  law  and  the  evidence  may  re- 
quire, whether  it  be  an  afl^mance  or  a 
^  modification  of  the  board's  order.  And  even 
^  where  no  exceptions  are  presented,  a  de- 
*  eree  giving  effect* to  the  order  is  to  be 
entered;  that  is  to  say,  the  matter  is  not 
to  be  left  as  if  the  order  in  itself  constituted 
an  effective  adjudication.  An  appeal  from 
the  court's  decree  may  be  taken  to  the  su- 
preme court  of  the  state  "as  in  other  cases 
in  equity,"  except  that  the  time  therefor 
it  substantially  i^ortened.  When  the  rights 
involved  are  adjudicated  the  decree  is  to 
be  "conclusive  as  to  all  prior  rights  and 
the  rights  of  all  existing  claimants,"  and 
the  right  of  eadh  claimant  as  so  settled  is 
to  be  appropriately  entered  and  shown  upon 
the  records  of  the  board  and  upon  those  of 
the  proper  county.  Each  claimant  also  is 
to  receive  from  the  board  a  certificate  set- 
ting forth  the  priority,  extent,  and  purpose 
of  his  right,  and,  if  it  be  for  irrigation  pur- 
poses, a  description  of  the  land  to  which  it 
is  appurtenant.  That  the  statute  is  not 
Intended  to  take  away  or  impair  any  vested 
right  to  any  water  or  to  its  use  is  express- 
ly declared  in  its  1st  and  70th  sections, 
Z  Lord's  Oregon  Laws,  §§  6594,  6595. 

At  the  time  the  statute  was  adopted,  and 
continuously  until  this  suit  was  begun, 
there  were  pending  undetermined  in  the 
district  courts  two  suits  in  equity  brought 
by  the  present  plaintiff,  one  against  two 
Oregon  corporations  and  the  other  against 
another  corporation  of  that  state,  in  each 
of  which  suits  the  relative  rights  of  the 
parties  thereto  in  the  waters  of  Silvies 
river  were  in  controversy.  These  rights  are 
reasserted  and  again  brought  in  contro- 
versy in  the  proceeding  before  the  board. 

When  that  proceeding  was  first  set  in 
motion,  the  Pacific  Live  Stock  Company, 
the  plaintiff  in  this  suit,  presented  to  the 
board  a  petition  and  bond  for  the  removal 
of  the  proceeding,  or  a  part  of  it,  alleged 
2  to  involve  a  separable  controversy,  to  the 
?  district  court  of  the  United  States,*  upon 
the  ground  that  it  was  a  suit  between  citi- 
zens of  different  states.  But  the  attempted 
removal  was  not  sustained,  for  the  district 
eourt  remanded  the  proceeding,  and  in  that 


connection  held  that,  while  it  was  pending 
before  the  board,  it  was  essentially  prelimi- 
nary and  administrative,  and  not  a  suit  at 
law  or  in  equity  within  the  meaning  of  tho 
removal  statute.    199  Fed.  496. 

Thereafter  the  plaintiff  presented  to  tho 
division  superintendent  a  sworn  statement 
of  its  claim,  accompanied  by  the  fee  pre- 
scribed,— at  the  same  time  protesting  that 
the  fee  was  extortionate,  that  the  matter 
should  be  adjudicated  in  the  Federal  court, 
and  that  the  local  statute  was  repugnant 
to  the  14th  Amendment.  More  than  two 
hundred  other  claimants  also  appeared  and 
submitted  statements  of  their  claims,  all 
being  described  as  higher  up  the  stream 
than  that  of  the  plaintiff.  When  the  state- 
ments were  opened  to  public  inspection 
many  contests  were  initiated.  Several  of 
these  were  against  the  plaintiff's  claim;  a 
large  number  were  by  the  plaintiff  against 
other  claims,  and  there  were  others  in 
which,  it  is  said,  the  plaiatiff  was  not  di- 
rectly concerned.  It  was  at  this  stage  of 
the  proceeding,  and  before  any  evidence  was 
taken  in  any  of  the  contests,  that  this  suit 
was  brought. 

Upon  the  assumption  (1)  that  the  re- 
moval proceedings  were  effective,  (2)  that 
the  proceeding  before  the  board  is  substan- 
tially identical  with  the  pending  suits,  and 
(3)  that  that  proceeding  is  essentially  ju- 
dicial in  its  nature,  the  plaintiff  insists 
that  the  continued  prosecution  of  the  pro- 
ceeding before  the  board  constitutes  an  in- 
admissible interference  with  the  district 
court's  jurisdiction,  and  that  this  jurisdic- 
tion should  be  maintained  and  protected  by. 
an  appropriate  injunction.*  The  insist-^ 
ence  must*be  overruled,  because  the  assump** 
tion  upon  which  it  rests  cannot  be  indulged. 

Nothing  was  accomplished  by  the  removal 
proceedings.  The  district  court  did  not  take 
jurisdiction  under  them,  but,  on  the  con- 
trary, by  its  remanding  order,  adjudged 
that  they  were  unauthorized.  That  order  is 
not  subject  to  review,  either  directly  or  in- 
directly, but  is  final  and  conclusive.  Ju- 
dicial Code,  S  28  [36  Stat,  at  L.  1094,  ch^>. 
231,  Comp.  Stat.  1913,  §  1010];  Missouri 
P.  R.  Co.  V.  Fitzgerald.  160  U.  S.  566,  680- 
683,  40  L.  ed.  536,  542,  643,  16  Sup.  Ct. 
Rep.  389;  McLaughlin  Bros.  v.  Hallowell, 
228  U.  S.  278,  286,  67  L.  ed.  835,  839,  33 
Sup.  Ct.  Rep.  466.    In  so  holding,  it  is  not 


>The  suits  were  begun  in  the  eircuit 
eourt,  and,  when  it  was  abolished,  were 
transferred  to  the  district  oourt 


•  See  Rev.  Stat.  §  720;  Taylor  v.  Taintor, 
16  Wall.  366,  370,  21  L.  ed.  287,  290; 
French  v.  Hay  (French  v.  Stewart)  22  Wall. 
250,  253,  22  L.  ed.  857,  858;  Rickey  Land 
&  Cattle  Co.  V.  Miller  &  Lux,  218  U.  S.  258, 
262,  54  L.  ed.  1032,  1038,  31  Sup.  Ct.  Rep. 
11;  Chesapeake  ft  0.  R.  Co.  v.  Cockrell,  232 
U.  S.  146,  164,  68  L.  ed.  644,  647,  84  Sup. 
Ct  Rep.  278. 
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intiiiiated  thmt  th*  result  would  be  diiferent 
if  the  order  were  now  open  to  review.  See 
XJpehur  County  y.  Rich,  185  U.  S.  467,  474, 
«t  Mq^  84  L.  ed.  196,  199,  10  Sup.  Ct  Bep. 
661,  and  cases  cited. 

The  rule  that  where  the  same  matter  is 
brought  before  courts  of  concurrent  juris- 
diction, the  one  first  obtaining  jurisdiction 
will  retain  it  until  the  controyersy  is  de- 
termined, to  the  entire  exclusion  of  the 
other,  and  will  maintain  and  protect  its 
Jurisdiction  by  an  appropriate  injunction, 
is  confined  in  its  operation  to  distances 
where  both  suits  are  substantially  the  same; 
that  is  to  say,  where  there  is  substantial 
identity  in  the  interests  represented,  in  the 
rights  asserted,  and  in  the  purposes  sought. 
Buck  y.  Colbatfa,  8  Wall.  334,  345,  18  L.  ed. 
257,  261;  Watson  v.  Jones,  13  Wall.  679, 
715,  20  L.  ed.  666,  671;  Rickey  Land  k 
Cattle  Co.  y.  Miller  k  Lux,  218  U.  S.  258, 
262,  54  Lw  ed.  1032,  1038,  31  Sup.  Ct  Rep. 
11.  This  is  not  suc^  an  histanoe.  The  pro- 
ceeding sought  to  be  enjoined,  although  in 
some  respects  resembling  the  prior  suits,  is 
essentially  different  from  them.  They  are 
merely  private  suits  brought  to  restrain  al- 
leged encroachments  upon  the  plaintiff's 
water  right,  and,  while  requiring  an  ascer- 
tainment of  the  rights  of  the  parties  in  the 
waters  of  the  riyer,  as  between  themselves. 
It  is  certain  that  they  do  not  require  any 
other  or  further  determination  respecting 
those  waters.  Unlike  them,  the  proceeding 
in  question  is  a  quasi  public  proceeding, 
set  in  motion  by  a  public  agency  of  the 
QQ  state.  All  claimants  are  required  to  ap- 
J  pear  and  prove  their  claims;  no  one  can 
•  refuse  without^forfeiting  his  claim,  and  all 
have  the  same  relation  to  the  proceeding. 
It  is  intended  to  be  universal  and  to  result 
in  a  complete  ascertainment  of  all  existing 
rights,  to  the  end,  first,  that  the  waters  may 
be  distributed,  under  public  supervision, 
among  the  lawful  claimants  according  to 
their  respective  rights  without  needless 
waste  or  controversy;  second,  that  the 
rights  of  all  may  be  evidenced  by  appro- 
priate certificates  and  public  records,  al- 
ways readily  accessible,  and  may  not  be 
dependent  upon  the  testimony  of  witnesses, 
with  its  recognized  infirmities  and  uncer- 
tainties; and,  third,  that  the  amount  of  sur- 
plus or  unclaimed  water,  if  any,  may  be 
ascertained  and  rendered  available  to  in- 
tending appropriators. 

Referring  to  a  situation  resembling  that 
to  which  this  proceeding  is  addressed,  the 
supreme  court  of  Maine  said  in  Warren 
y.  Westbrook  Mfg.  Co.  88  Me.  58,  66,  35 
L.RJL  388,  51  Am.  St.  Rep.  372,  33  Atl. 
665 :  TTo  make  the  water  power  of  econom- 
ic value,  the  rights  to  its  use,  and  the 
division  of  its  use,  according  to  those  rights, 
should  be  determined  in  advance.  This 
prior  determination  is  evidently  essential 
86  a  C— 41. 


to  the  peaceful  and  profitable  use  by  ths 
different  parties  having  rights  in  a  com- 
mon power.  To  leave  fiiem  in  their  uncer- 
tainty— ^to  leave  one  to  encroach  upon  the 
other — to  leave  each  to  use  as  much  as  he 
can,  and  leave  the  other  to  sue  at  law  after 
the  injury — ^is  to  leave  the  whole  subject-mat- 
ter to  possible  waste  and  destruction."  In 
considering  the  purpose  of  the  state  in  au- 
thorizing the  proceeding,  the  supreme  court 
of  Oregon  said  in  Re  Willow  Greek,  74  Or. 
592,  613,  617,  144  Pac.  505:  <«To  accelerate 
the  development  of  the  state,  to  promote 
peace  and  good  order,  to  minimize  ttke  dan- 
ger of  vexatious  controversies  wherein  the 
shovel  was  often  used  as  an  instrument  of 
warfare,  and  to  provide  a  convenient  way 
for  the  adjustment  and  recording  of  the 
rights  of  the  various  claimants  to  the  use 
of  the  water  of  a  stream  or  other  source  of  a 
supply  at  a  reasonable  expense,  the  states 
enacted  the  law  of  1909,  thereby* to  a  lim-* 
ited  extent  calling  into  requisition  its  po- 
lice power.  •  •  •  Water  rights,  like  all 
other  rights,  are  subject  to  such  reason- 
able regulations  as  are  essential  to  the  gen- 
eral welfare,  peace,  and  good  order  of  the 
citizens  of  the  state,  to  the  end  that  the 
use  of  water  by  one,  however  absolute  and 
unqualified  his  right  thereto,  shall  not  be 
injurious  to  the  equal  enjoyment  of  others 
entitled  to  the  equal  privilege  of  using  water 
from  the  same  source,  nor  injurious  to  the 
rights  of  the  public."  The  district  courts 
when  making  the  remanding  order,  saidt 
"The  water  is  the  ree  or  subject-matter  of 
the  controversy.  It  is  to  be  divided  among 
the  several  claimants  according  to  their 
respective  rights.  Each  claimant  is  there- 
fore directly  and  vitally  interested,  not  only 
in  establishing  the  validity  and  extent  of 
his  own  claim,  but  in  having  determined 
aU  of  the  other  claims."  [199  Fed.  502.] 
And  that  court  further  said  that  what  was 
intended  was  to  secure  in  an  economical 
and  practical  way  a  determination  of  the 
rights  of  the  various  claimants  to  the  use 
of  the  waters  of  the  stream,  "and  thus 
[to]  avoid  the  uncertainty  as  to  water  titles 
and  the  long  and  vexatious  controversies 
concerning  the  same  which  have  heretofore 
greatly  retarded  the  material  development 
of  the  state."  In  such  a  proceeding  the 
rights  of  the  several  claimants  are  so  close- 
ly related  that  the  presence  of  all  is  essen- 
tial to  the  accomplishment  of  its  purposes, 
and  it  hardly  needs  statement  that  these 
cannot  be  attained  by  mere  private  suits  in 
which  only  a  few  of  the  claimants  are  pres- 
ent, for  only  their  rights  as  between  them- 
selves could  be  determined.  As  against 
other  claimants  and  the  public  the  deter- 
mination would  amount  to  nothing.  And 
so,  upon  applying  the  test  before  indicated, 
it  is  apparent  that  the  assiuned  substantial 
identity  between  the  proceeding  and  tha 
pending  suits  does  not  exist. 
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c     The   supreme   eourt   of   the  state   holds 
>J  that  while  the  proceeding  is  pending  before 
•  the  board  it  is  merely* preliminary  and  ad- 
ministrative, not  judicial,  and  as  this  hold- 
ing is  a  necessary  result  of  that  court's 
construction  of  the  statute,  we  accept  it  as 
eorrect.     The  question  was  first  suggested 
in  Pacific  livestock  Co.  v.  Cochran,  73  Or. 
417,  144  Fac.  668,  and  the  court  then  said, 
p.  429:     "It  is  not  necessary  here  to  de- 
cide whether  the  proceeding  by  the  board 
to   determine   water   rights   is  judicial   or 
administrative.    To   a   large   extent   it   is 
administrative,  but  like  many  proceedings 
of  that  character,  the  board  must  also  act 
in  a  quasi  judicial  capacity.    A  determina- 
tion of  the  water  rights  to  a  stream  finally 
ends  as  a  report  to  the  circuit  court,  and 
a   decree   of   final    determination   by   that 
court."    Afterwards  the  question  was  both 
raised  and  determined  in  Re  Willow  Creek, 
74  Or.  692,  144  Pac.  505.     The  court  there 
reviewed  the  several  provisions  bearing  upon 
the  duties  and  powers  of  the  board,  and 
■aid,  pp.  610,  612,  614:     "Their  duties  are 
executive  or  administrative  in  their  nature. 
In  proceedings  under  the  statute  the  board 
is  not  authorized  to  make  determinations 
which  are  final  in  character.    Their  findings 
and  orders  are  prima  facie  final  and  binding 
until  changed  in  some  proper  proceeding. 
The   findings   of   the   board   are   advisory 
rather  than  authoritative.    It  is  only  when 
the  courts  of  the  state  have  obtained  juris- 
diction of  the   subject-matter  and  of   the 
persons  interested,  and  rendered  a  decree  in 
-the  matter,  determining  such  rights,  that, 
strictly  speaking,  an  adjudication  or  final 
determination  is  made.     It  might  be  said 
that   the   duties   of   the   water    board   are 
quasi   judicial    in    their    character.      Such 
duties  may  be  devolved  by  law  on  boards 
whose  principal  duties  are  administrative. 
•    •    .    The  duties  of  the  board  of  control 
are  similar  to  those  of  a  referee  appointed 
by  the  court.    ...    By  proceeding  in  ac- 
cordance with  the  statute,  when  the  mat- 
ter is  presented  to  the  court  for  judicial 
action,  it  is  in  an  intelligible  form.     The 

H  water  board  and  state  may  then  be  repre- 

!g  sented  by  counsel." 

•  *As  an  alternative  to  its  first  contention, 
which  we  hold  untenable,  the  plaintiff  in- 
sists that  the  statute  is  repugnant  to  the 
due  process  of  law  clause  of  the  14th 
Amendment,  first,  because  it  requires  a 
claimant,  at  his  own  expense,  to  assert  and 
prove  his  claim  before  the  board,  and  to 
pay  an  extortionate  fee  for  having  it  con- 
sidered,—all  under  penalty  of  forfeiting  his 
claim  if  he  refuses,— notwithstanding  the 
board  acts  only  administratively  and  its 
findings  and  order  are  not  conclusive;  sec- 
and*  because  it  permits  the  board  to  ac- 


cept and  act  upon  the  sworn  statements  of 
claimants  taken  ew  parte  and  upon  the  data 
set  forth  in  the  unsworn  report  of  the  en- 
gineer, without,  as  is  asserted,  affording 
any  opportunity  for  showing  their  true 
value,  or  the  want  of  it,  by  cross-examina- 
tion or  otherwise;  and,  third,  because  it 
requires  that  the  board's  findings  and  or- 
der, although  only  administrative  in  char- 
acter, be  followed  and  given  effect  in  the 
distribution  of  the  water  pending  the  action 
of  the  circuit  court  upon  them. 

A  serious  fault  in  this  contention  is  that 
it  does  not  recognize  the  true  relation  of- 
the  proceeding  before  the  board  to  that  be- 
fore the  court.     They  are  not  independent 
or  unrelated,  but  parts  of  a  single  statu- 
tory proceeding,  the  earlier  stages  of  which 
are  before  the  board  and  the  later  stages 
before  the  court.     In  notifying  claimants, 
taking  statements  of  claim,  receiving  evi- 
dence, and  making  an  advisory  report,  the 
board  merely  paves  the  way  for  an  adjudi- 
cation by  the  court  of  all  the  rights  in- 
volved.   As  the  supreme  court  of  the  state 
has  said,  the  board's  duties  are  much  like 
those  of  a  referee.     (And  see  Washington 
ex  rel.  Oregon  R.  k  Nav.  Co.  v.  Fairchild, 
224  U.  S.  510,  526,  527,  56  L.  ed.  863,  868, 
869,  32  Sup.  Ct.  Rep.  635.)     All  the  evi- 
dence laid  before  it  goes  before  the  court, 
where  it  is  to  be  accorded  its  proper  weight 
and   value.     That   the    state,    consistently 
with  due  process  of  law,  may  thus  commit 
the  preliminary  proceedings  to  the  boards 
and  the  final  hearing  and  adjudication  toS 
the  court,  is  not* debatable.     And  so,  the* 
fact  that  the  board  acts  administratively 
and  that  its  report  is  not  conclusive  does 
not  prevent  a  claimant  from  receiving  the 
full  benefit  of  submitting  his  claim  and  sup- 
porting proof  to  the  board.    That  he  is  to 
do  this  at  his  own  expense  affords  no  ground 
for  objection;  on  the  contrary,  it  is  in  ac- 
cord with  the  practice  in  all  administra- 
tive   and    judicial    proceedings.     The    fee 
alleged  to  be  extortionate  is  a  charge  gradu- 
ated according  to  the  amount  of  land  irri- 
gated under  the  claim  submitted,  and  is  15 
cents  per  acre   for   the   first   100   acres,   5 
cents  per  acre  for  the  next  900  acres,  and 
1  cent  per  acre  for  any  excess  over  1,000 
acres.    The  purpose  with  which  it  is  exacted 
is  explained  in  the  following  excerpt  from 
the  opinion  of  the  supreme  court  of  the 
state  in  Pacific  Livestock  Co.  v.  Cochran, 
73  Or.  417,  429,  430,  144  Pac.  668:     "The 
board  is  required  to  take  testimony  which 
consumes  the  time  of  a  stenographer  paid 
by  the  state;   to  make,  through  the  state 
engineer,  an  examination  of  the  stream  and 
the  works  diverting  water   therefrom,   in- 
cluding the  measurement  of  the  discharge 
•f  the  stream  and  of  the  capacity  of  the 
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T»rious  ditehes  and  canalB;  to  examine  and 
neaaure  the  irrigated  lands,  and  to  gather 
such  other  data  aa  may  be  necessary;  to 
reduce  the  same  to  writing  and  make  it  a 
matter  of  record  in  the  office  of  the  state 
engineer;  to  make  maps  and  plats  of  the 
Tarious  ditches  and  of  the  stream, — all  at 
the  expense  of  the  state.  That  these  serr- 
ices  are  beneficial  to  the  claimant  and  neces- 
sary to  the  preservation  of  his  rights  in 
the  stream  and  the  protection  and  assur- 
ance of  his  title  goes  without  saying. 
...  It  is  reasonable  to  assiune  that  the 
expense  to  the  state  of  the  investigation, 
mapping,  taking  testimony,  and  other  acts 
involved  in  the  determination  of  the  claim- 
ant's rights,  will  equal  and  in  many  cases 
^  exceed  the  amount  of  the  fee  charged ;  and 
j  that  the  method  indicated  by  the  act  by 
which  the  amount  is  determined  is*  emi- 
nently fair."  In  our  opinion,  the  charge 
is  not  extortionate  and  its  exaction  is  not 
otherwise  inconsistent  with  due  process  of 
law. 

Upon  examining  the  statute  and  the  deci- 
sions of  the  supreme  court  of  the  state 
construing  and  applying  it,  we  are  per- 
suaded that  it  is  not  intended  that  the 
board  shall  accept  and  act  upon  anything 
as  evidence  that  is  devoid  of  evidential 
value,  or  in  respect  of  which  the  claimants 
concerned  are  not  given  a  fair  opportunity 
to  show  its  true  value,  or  the  want  of  it, 
in  an  appropriate  way.  On  the  contrary, 
the  statute  discloses  a  fixed  purpose  to  se- 
cure timely  notice  to  all  claimants  of  every 
material  step  in  the  proceeding,  and  full 
opportunity  to  be  heard  in  respect  of  all 
that  bears  upon  the  validity,  extent,  and 
priority  of  their  claims.  And  while  it  is 
true,  according  to  the  concessions  at  the 
bar,  that  the  sworn  statements  of  claim  are 
taken  ea  parte  in  the  first  instance,  it  also 
is  true  that  they  are  then  opened  to  public 
inspection,  that  opportunity  is  given  for 
contesting  them,  and  that,  upon  the  hear- 
ing of  the  contests,  full  opportunity  is  had 
for  the  examination  of  witnesses,  including 
those  making  the  statements,  and  for  the 
production  of  any  evidence  appropriate  to 
be  considered.  Thus  the  fact  that  the 
original  statements  are  taken  ew  parte  be- 
comes of  no  moment.  And  while  it  is  true 
that  the  state  engineer's  report  is  accepted 
as  evidence,  although  not  sworn  to  by  him, 
it  also  is  true  that  the  measurements  and 
examinations  shown  therein  are  made  and 
reported  in  the  discharge  of  his  ofiicial 
duties  and  under  the  sanction  of  his  oath 
of  office,  and  that  timely  notice  of  the  date 
when  they  are  to  begin  is  given  to  all  claim- 
ants. The  report  becomes  a  public  docu- 
SMni  aeceasible  to  all,  and  is  accepted  as 
prima  faeU  evideno^  but  not  as  conclusive. 


Re  Willow  Creek,  74  Or.  592,  628,  144  Pac. 
506.  Of  the  occasion  for  sudi  a  report,  the 
supreme  court  of  the  state  says  in  that  S 
case,  p.  613:  ''In  a  proceeding* before  the? 
board,  provision  is  made  for  an  impartial 
examination  and  measurement  of  the  water 
in  a  stream,  of  the  ditches  and  canals,  and 
of  the  land  susceptible  of  irrigation,  and  for 
the  gathering  of  other  essential  data  by  the 
state  engineer,  including  the  preparation  of 
maps,  all  to  be  made  a  matter  of  record  in 
the  office  of  the  state  engineer,  as  a  founda- 
tion for  such  hearing  and  to  facilitate  a 
proper  understanding  of  the  rights  of  the 
parties  interested.  Under  the  old  procedure 
such  information  was  often  omitted.  When 
measurements  were  made  by  the  various 
parties  to  a  suit  they  were  nearly  always 
made  by  different  methods  and  were  con- 
flicting. The  other  evidence  in  regard  there- 
to, being  mere  estimates,  rendered  a  deter« 
mination  extremely  difficult  for  the  court 
and  of  questionable  accuracy  and  value  when 
made."  Considering  the  nature  of  the  re- 
port, and  that  claimants  may  oppose  ii 
with  other  evidence,  it  is  plain  that  its  use 
as  evidence  is  not  violative  of  due  process. 
Meeker  v.  Lehigh  Valley  R.  Co.  236  U.  a 
412,  430,  59  L.  ed.  644,  657,  P.U.R.1916D, 
1072,  35  Sup.  Ct.  Rep.  328. 

The  provision  that  the  water  shall  be  dis- 
tributed in  conformity  with  the  board's  or- 
der pending  the  adjudication  by  the  court 
has  the  sanction  of  many  precedents  in  the 
legislation  of  Congress  and  of  the  several 
states,  notably  in  the  provision  in  the  inter- 
state commerce  act  directing  that  the  orders 
of  the  Commission  shall  be  effective  from  a 
date  shortly  after  they  are  made,  unless 
their  operation  be  restrained  by  injunction. 
These  legislative  precedents,  while  not  con- 
trolling, are  entitled  to  much  weight,  es- 
pecially as  they  have  been  widely  accepted 
as  valid.  Although  containing  no  provision 
for  an  injunction,  the  statute  under  <wn« 
sideration  permits  the  same  result  to  be 
reached  in  another  way,  for  it  declares  that 
the  operation  of  the  board's  order  ''may  be 
stayed  in  whole  or  in  part"  by  giving  a 
bond  in  such  amount  as  the  jud«;e  of  th«^ 
court  in  which  the  proceeding  is  pending 
may  prescribe,  conditioned  for  the  payments 
of  such*  damages  as  may  accrue  by  reason  • 
of  the  stay.  It  is  not,  therefore,  as  if  thr 
requirement  were  absolute.  As  has  been 
seen,  the  order  is  made  only  after  adequate 
notice  and  full  opportunity  to  be  heard,  and 
when  made  is,  with  reason,  deemed  prima 
facie  correct.  It  relates  to  flowing  water, 
to  the  use  of  which  there  are  conflicting 
claims.  Unless  diverted  and  used,  the  water 
will  pass  on  and  be  lost.  No  daimant  is 
in  possession,  and  all  assert  a  right  to  taka 
from  the  common  source.    1m  this  situation 
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we  think  it  is  within  the  power  of  the 
state  to  require  that,  pending  the  final  ad- 
judication, the  water  shall  be  distributed 
according  to  the  board's  order,  unless  a 
suitable  bond  be  given  to  stay  its  operation. 
Such  a  requirement  is  not  arbitrary,  does 
not  take  from  one  and  give  to  another,  and 
is  not  otherwise  offensive  to  a  right  con- 
ception of  dne  process.  Detroit  &  M.  R.  Co. 
V.  Michigan  R.  Commission,  240  U.  S.  564, 
60  L.  ed.  — ,  86  Sup,  Ct.  Rep.  424 ;  Wad- 
ley  Southern  R.  Co.  y.  Georgia,  235  U.  S. 
661,  660,  59  L.  ed.  405,  411,  P.U.R.1015A, 
106,  35  Sup.  Ct.  Rep.  214;  Montezuma  Canal 
Co.  V.  Smithville  Canal  Co.  218  U.  S.  371, 
386,  64  L.  ed.  1074,  1080,  31  Sup.  Ct  Rep. 
67. 
Decree  affirmed. 


(241  U.  8.  43S) 

LEVINDALE  LEAD  k  ZINC  MINING 
COMPANY,  W.  H.  Aaron,  and  M.  L. 
Levin,  Plffs.  in  Err., 

V. 

CHARLES  COLEMAN. 

Ii?DiAN8  ^=>15(1)—Allotiiewts— Restric- 
tions ON  Alienation— NoNMjKMBEBs  or 
Tribe. 

1.  The  restrictions  on  alienation  of 
Osage  Indian  allotments,  imposed  by  the 
act  of  June  28,  1906  (34  Stat,  at  L.  539, 
chap.  3572),  do  not  apply  to  lands  or  any 
interest  therein  which  have  come  into  the 
possession  of  a  white  man  not  a  member  of 
the  tribe,  under  allotments  made  in  the 
right  of  certain  deceased  Indians  to  their 
respective  heirs. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  8  37;    Dec.  Dig.  (®=»15(1).] 

Indians  4t=»15(l)--ALLOTMENTS— Restric- 
tions ON  Alienation— NoNMEMBEBs  of 
Tribe. 

2.  A  restriction  on  alienation  of  Indian 
allotments  which  have  come  into  the  pos- 
session of  a  white  man  not  a  member  of 
the  tribe,  under  allotments  made  in  the 
right  of  deceased  Indian  allottees  to  their 
respective  heirs,  was  not  imported  into  the 
Osage  allotment  act  of  June  28,  1906  (34 
Stat,  at  L.  539,  chap.  3572),  by  the  provi- 
sion  of  the  amendatory  act  of  April  18, 
1912  (37  Stat  at  L.  86,  chap.  83),  that 
"when  the  heirs  of  such  deceased  allottees 
have  certificates  of  competency,  or  are  not 
members  of  the  tribe,  the  restrictions  on 
alienation  are  hereby  removed,"  but  such 
provision  should  be  regarded  as  intended  to 
meet  the  ruling  of  an  inferior  state  court, 
which  had  erroneously  decided  that  the  re- 
strictions imposed  by  the  earlier  act  ap- 
plied to  nonmembers  of  the  tribe. 

(;Ed.  Note.— For  other  cases,  see  Indians,  Cent, 
g.  I  37;    Dec.  Dig.  ^=915(1).] 

[No.   322.] 

Argued  April   25,   1916.     Decided   June  5, 
1916. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
of  Osage  County,  in  that  state,  annulling  a 
conveyance  of  an  Indian  allotment.  Re- 
versed and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  43  Okla.  13,  140 
Pac.  607. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  P.  White  for  plaintiffs  in  error. 

Mr.  Preston  A*  Shlnn  for  defendant  in 
error.  « 

Of 

*Mr.  Justice  Hughes  delivered  the  opin-* 
ion  of  the  court: 

Charles  Coleman,  the  defendant  in  error, 
brought  this  suit  to  set  aside  a  conveyance 
of  an  undivided  interest  in  lands  inherited 
from  his  Indian  wife  and  child,  who  were 
members  of  the  Osage  Tribe.  Judgment 
was  entered  annulling  the  conveyance  upon 
the  ground  that  it  was  executed  in  violation 
of  restrictions  imposed  by  Congress.  The 
judgment  was  affirmed  by  the  supreme  court 
of  the  sUte  (43  Okla.  13,  140  Pac.  607),  and 
this  writ  of  error  has  been  sued  out. 

The  case  was  decided  upon  a  motion  for 
judgment  on  the  pleadings,  and  there  were 
special  findings  of  the  facts  which  the  plead- 
ings disclosed.  It  appears  that  the  plain- 
tiff, Charles  Coleman,  was  a  white  man,, 
lawfully  married  to  an  Indian  woman,  Mary 
Chesewalla;  that  their  child,  Joseph  Cole- 
man, was  born  on  February  27,  1906,  and 
died  on  the  same  day,  leaving  his  father 
and  mother  his  sole  heirs;  that  his  mother 
died  intestate  on  February  28,  1906,  leav- 
ing as  her  sole  heirs  Charles  Coleman,  Her- 
bert Chesewalla,  and  Floyd  Chesewalla;  that 
both  decedents  were  duly  enrolled  as  mem- 
bers of  the  Osage  Tribe,  and  were  entitled 
to  allotments  under  the  act  of  Congress  of 
June  28,  1906  (34  Stat,  at  L.  539,  chap. 
3572 ) ;  and  that,  after  their  death,  allot- 
ments were  made  in  their  right  to  the  heirs 
of  each  respectively,  the  allotment  deeda 
being  approved  by  the  Secretary  of  the  In- 
terior and  recorded  in  the  year  1909.  By 
the  death  of  his  wife  and  child  the  plain- 
tiff took  title  as  heir  to  an  undivided  one- 
half  interest  in  the  lands  allotted  in  the 
right  of  the  former,  and  to  an  tmdivided 
three-fourths  interest  in  lands  allotted  in 
the  right  of  the  latter.  These  lands  have 
not  been  partitioned.  In  February,  1909, 
Charles  Coleman  conveyed  by  warranty 
deed  his  undivided  interest  to  the  defend- 
ant (plaintiff  in  error)  the  Levindale  Lead^ 
A  Zinc  Mining  Company.  It  is  further  set» 
forth  that  his  wife  had  not  received*a  certifl*  • 
cate  of  competency.  There  was  no  finding  and 
no  basis  in  the  record  for  a  finding  that 
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Charles  Coleman  was  a  member  of  the  Osage 
Tyibe  by  adoption,  enrolment,  or  otherwise. 

The  lands  prior  to  the  allotment  were 
Indian  lands  (17  SUt  at  L.  228,  chap. 
810),  and  there  is  no  controversy  as  to  the 
power  of  Congress,  in  providing  for  allot- 
ments, to  impose  restrictions  upon  aliena- 
tion. The  question  is  as  to  the  construc- 
tion of  the  provisions  of  the  allotment  act 
of  June  28,  1906. 

That  act  provided  that  the  roll  of  the 
Osage  Tribe  as  it  existed  on  January  1, 
1906,  with  the  additions  specified,  should 
be  the  roll  of  the  tribe  and  constitute  its 
'legal  membership."  Children  bom  be- 
tween January  1,  1906,  and  July  1,  1907, 
to  persons  whose  names  were  on  the  roll 
on  the  first-mentioned  date,  "including  the 
children  of  members  of  the  tribe  who  have, 
or  have  had,  white  husbands/'  were  to  be 
recognized  as  members  for  the  purposes  of 
the  division.  (Sec.  1.)  All  lands  were  to 
be  divided  "among  the  members  of  said 
tribe,  giving  to  each  his  or  her  fair  share 
thereof  in  acres"  as  specifically  set  forth; 
that  is,  "each  member"  as  shown  by  the 
roll  was  to  be  allowed  to  make  three  selec- 
tions of  160  acres  each  in  the  manner  de- 
scribed. (Sec.  2.)  Restrictions  were  im- 
posed as  follows: 

"Each  member  of  said  tribe  shall  be  per- 
mitted to  designate  which  of  his  three 
selections  shall  be  a  homestead,  and  his 
certificate  of  allotment  and  deed  shall  desig- 
nate the  same  as  a  homestead,  and  the  same 
shall  be  inalienable  and  nontaxable  until 
otherwise  provided  by  act  of  Congress.  The 
other  two  selections  of  each  member,  to- 
gether with  his  share  of  the  remaining  lands 
allotted  to  the  member,  shall  be  kn6wn  as 
surplus  land,  and  shall  be  inalienable  for 
twenty-five  years,  except  as  hereinafter  pro- 
vided." (Sec.  2,  Fourth.) 
S  After  "each  member"  had  made  the  three 
T  selections,  the*remaining  lands  of  the  tribe, 
except  as  stated,  were  to  be  divided  "as 
equally  as  practicable  among  said  members 
by  a  commission  to  be  appointed."  (Sec. 
2,  Fifth.)  The  Secretary  of  the  Interior 
in  his  discretion,  at  the  request  of  any 
^adult  member  of  the  tribe,"  was  to  issue 
*%o  such  member  a  certificate  of  competency, 
authorizing  him  to  sell  and  convey  any  of 
the  lands  deeded  him  by  reason  of  this  act, 
except  his  homestead,  which  shall  remain 
inalienable  and  nontaxable  for  a  period  of 
twenty-five  years,  or  during  the  life  of  the 
homestead  allottee,"  if,  upon  investigation, 
''he  shall  find  any  such  member  fully  com- 
petent" to  care  for  his  affairs.  It  was  pro- 
vided that  upon  the  issuance  of  such  a  cer- 
tificate of  competency  the  lands  of  such 
'inember,"  except  homestead  lands,  should 


"become    subject   to    taxation,"    and    that 
"such  member,"  except  as  provided,  should 
have  the  right  to  "manage,  control  and  dis- 
pose of  his  or  her  lands  the  same  as  any 
citizen  of  the  United  States."    It  was  fur- 
ther provided  that  the  surplus  lands  should 
be   "nontaxable"   for   the   period   of   three 
years  from  the  approval  of  the  act  "except 
where  certificates  of  competency  are  issued 
or  in  case  of  the  death  of  the  allottee,  un- 
less otherwise  provided  by  C!ongress."    (Sec. 
2,  Seventh.)     Oil,  gas,  ooal  or  other  min- 
erals "covered  by  the  lands"  were  "reserved 
to  the  Osage  Tribe  for  a  period  of  twenty- 
five  years."    (Id.  §3.)    All  funds  belonging  to 
the  tribe,  and  moneys  accruing  to  it,  were 
to  be  "held  in  trust  by  the  United  States 
for  the  period  of  twenty-five  years"  from 
January  1,  1907,  except  as  provided.    The 
funds   of  the  tribe,   and  moneys  accruing 
from  the  sale  of  Kansas  lands,  togetlier  with 
those  due  upon  claims  against  the    United 
States,  were  to  be  segregated  and  placed  to 
the  credit  of  the  "individual  members"  of 
the  tribe  "on  a  basis  of  a  pro  rata  division," 
or  "to  their  heirs  as  hereinafter  provided,* 
and  such  credit  was  to  draw  interest,  to  be 
"paid   quarterly   to   the   members   entitledS 
thereto;*!  and  the  disposition  of^royalties? 
from    mineral    leases    was    specially    pre- 
scribed.     (Sec.  4.)     At  the  expiration  of 
twenty.five  years  from  January  1,  1907,  the 
lands,  mineral  interests,  and  moneys  held  in 
trust  by  the  United  States  were  to  be  the 
absolute  property  of  the  "individual  mem- 
bers" of  the  tribe,  according  to  the  roll, 
"or  their  heirs,  as  herein  provided,"  and 
deeds  were  to  be  issued  accordingly.     (Sec 
5.)     Sections  6  and  7  are  as  follows: 

"Sec.  6.  That  the  lands,  moneys,  and  min- 
eral interests,  herein  provided  for,  of  any 
deceased  member  of  the  Osage  Tribe  shall 
descend  to  his  or  her  legal  heirs,  according 
to  the  laws  of  the  territory  of  Oklahoma, 
or  of  the  state  in  which  said  reservation 
may  be  hereinafter  incorporated,  except 
where  the  decedent  leaves  no  issue,  nor 
husband  nor  wife,  in  which  case  said  lands, 
moneys,  and  mineral  interests,  must  go  to 
the  mother  and  father  equally. 

"Sec.  7.  That  the  lands  herein  provided 
for  are  set  aside  for  the  sole  use  and  bene- 
fit of  the  individual  members  of  the  tribe 
entitled  thereto,  or  to  their  heirs,  as  herein 
provided;  and  said  members,  or  their  heirs, 
shall  have  the  right  to  use  and  to  lease 
said  lands  for  farming,  grazing,  or  any  oth- 
er purpose  not  otherwise  specifically  pro- 
vided for  herein,  and  said  members  shall 
have  full  control  of  the  same,  including  the 
proceeds  thereof:  Provided,  That  parents 
of  minor  members  of  the  tribe  shall  have  the 
control  and  use  of  said  minors'  lands,  to- 
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gether  with  the  proceeds  of  the  same,  until 
said  minors  arrive  at  their  majority:  And 
provided  further.  That  all  leases  given  on 
said  lands  for  the  benefit  of  the  individual 
members  of  the  tribe  entitled  thereto,  or 
for  their  heirs,  shall  be  subject  only  to  the 
approval  of  the  Secretary  of  the  Interior." 
Deeds  to  the  Osage  lands  were  to  be  eze- 
euted  by  the  principal  chief,  but  were  not 
to  be  valid  until  approved  by  the  Secretary 
of  the  Interior  (§8),  and  it  was  further 
.provided  that  whatever  was  necessary  to 
CO  carry  into  effect  the  provisions  of  the  act 
?  should  be  done  under  the*authority  of  this 
officer  (§  12).  Regulations  have  been 
adopted  by  the  Secretary  of  the  Interior 
governing  the  leasing  (under  §§  7,  12)  of 
lands  ''allotted  to  Osage  Indians."  These 
provide,  among  other  things,  that  "lands  of 
deceased  allottees  may  be  leased  by  the  heirs 
jointly,"  as  stated.  (Regulations  11,  12, 
approved  October  25,  1910;  8,  approved 
June  17,  1913.) 

The  provisions  of  the  allotment  act  must 
be  construed  in  the  light  of  the  policy  they 
were  obviously  intended  to  execute.  It  was 
a  policy  relating  to  the  welfare  of  Indians, 
— wards  of  the  United  States.  The  estab- 
lishment of  restrictions  against  alienation 
''evinced  the  continuance,  to  this  extent,  at 
least,  of  the  guardianship  which  the  United 
States  had  exercised  from  the  beginning." 
Heckman  v.  United  States,  224  U.  S.  413, 
436,  66  L.  ed.  820,  829,  32  Sup.  Ct.  Rep. 
424;  United  States  v.  Kagama,  118  U.  S. 
375,  384,  30  L.  ed.  228,  230,  6  Sup.  Gt. 
Rep.  1109;  United  States  v.  Rickert,  188 
U.  S.  432,  437,  438,  47  L.  ed.  632,  536,  23 
Sup.  Ct.  Rep.  478;  Marchie  Tiger  v.  West- 
em  Invest.  Co.  221  U.  S.  286,  316,  55  L.  ed. 
738,  749,  31  Sup.  Ct.  Rep.  578;  Williams 
T.  Johnson,  239  U.  S.  414,  420,  60  L.  ed. 
— ,  36  Sup.  Ct.  Rep.  150.  This  policy  did 
not  embrace  white  men, — persons  not  of  In- 
dian blood, — who  were  not  as  Indians  under 
national  protection,  although  they  might  in- 
herit lands  from  Indians;  and,  with  respect 
to  such  persons,  it  would  require  clear  lan- 
guage to  show  an  intent  to  impose  restric- 
tions. 

Taken  in  their  natural  sense,  the  provi- 
sions of  the  fourth  paragraph  of  §  2  apply 
only  to  allotments  made  to  members  of  the 
tribe.  There  is  nothing  to  suggest  that  a 
nonmember  should  designate  a  "homestead," 
and  unless  lands  were  thus  segregated  the 
restrictions  as  to  "homesteads"  would  not 
apply.  With  respect  to  "surplus  lands,"  it 
will  be  observed  that  it  is  only  selections  of 
each  ''member,"  and  the  share  of  remain- 
ing landa  "allotted  to  the  member,"  which 
eonstitute  lands  so  described  and  thus  come 
vnder  the  stated  restrictioni.    It  was  early 


ruled  administratively  that  under  §  6  the 
right  to  the  member's  share,  though  un-^ 
allotted  in  his  lifetime,  passed  to  his  legal  n 
heirs  as  there*defined,  and  this  we  assume* 
to  be  the  meaning  of  the  statute.  But 
the  fact  that  the  nonmember  takes  in  the 
right  of  the  deceased  member  is  not  enough 
to  subject  him  to  restrictions  which  are 
plainly  imposed  for  the  protection  of  mem- 
bers. It  is  urged  that  the  restrictions,  by 
virtue  of  their  terms,  were  to  run  with 
the  land  until  they  expired  by  limitation  or 
were  removed  (Bowling  t.  United  States, 
233  U.  S.  628,  58  L.  ed.  1080,  34  Sup. 
Ct.  Rep.  659),  but  restrictions  would 
not  run  with  the  land  unless  they  had 
attached.  And,  even  where  they  had  at- 
tached, they  would  run  only  according 
to  the  intendment  of  the  statute.  We 
find  no  indication  of  an  intent  that  they 
should  apply  to  lands,  or  an  interest  in 
lands,  which  had  come  lawfully  into  the 
ownership  of  white  men  who  were  nonmem- 
bers  of  the  tribe.  Emphasis  is  placed  by 
the  defendant  in  error  on  the  provisions  of 
§  7  as  to  leases;  but  it  would  be  an  inad- 
missible construction  of  this  section  to  say 
that  the  word  "heirs"  was  there  used  in 
contradistinction  to  "members."  This  pro- 
vision as  to  leases,  in  the  light  of  the  pur- 
pose of  the  act,  had  reference,  we  think,  to 
the  "individual  members"  who  received  al- 
lotments and  the  Indian  heirs  of  such  mem- 
bers. 

The  view  we  have  taken  of  the  inapplica- 
bility of  the  restrictions  upon  alienation  in 
a  case  like  the  present  finds  support  in  the 
fact  that  there  was  no  provision  for  giving 
to  nonmembers  certificates  of  competency. 
Under  the  seventh  paragraph  of  S  2»  &ny 
"adult  member"  of  the  tribe,  although  a 
full-blood  Indian,  who  could  satisfy  the 
Secretary  of  the  Interior  of  his  ability  to 
transact  his  own  business,  might  obtain  a 
certificate  and  thus  be  enabled  to  dispose  of 
his  "surplus  land;"  but  a  competent  white 
man,  not  a  member,  could  not  be  relieved. 
It  would  seem  to  be  evident  that  such  an 
incongruous  result  was  not  intended,  the 
language  plainly  showing  that  Indians  alone 
were  deemed  to  be  subjected  to  the  restric- 
tions. 

It  is  insisted  that  subsequent  legislation 
in  pari  tnateria  indicates  the  contrary.  Ref-  cq 
erence  is  made  to  the  acts^of  March  3,  1909  • 
(35  Stat,  at  L.  778,  chap.  256),  and  of 
April  18,  1912  (37  Stat,  at  L.  86,  chap. 
83).  The  former  does  not  aid  this  con- 
tention, but  is  rather  opposed  to  it.  The 
statute  authorized  the  Secretary  of  the  In- 
terior to  sell  "part  or  all  of  the  surplus 
lands  of  any  member"  of  the  Osage  Tribe, 
but  oontained  no  authority  to  deal  with 
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lands  of  nonmembers.  It  will  also  be  ob* 
■erved  that  prior  to  this  act  there  was  a 
joint  resolution  of  February  27,  1909  (36 
Stat,  at  L.  1167),  providing  that  "home- 
steads of  members  of  the  Osage  Tribe"  may 
oonsist  of  land  designated  from  any  one  or 
more  "of  their  first  three  allotment  selec- 
tions;" this  docs  not  suggest  that  nonmem- 
bers were  supposed  to  designate  '*home- 
tteads."  But  it  is  the  act  of  1912  upon 
which  chief  reliance  is  placed.  This  was 
"supplementary  to  and  amendatory  of"  the 
act  of  1906,  and  provides,  among  other 
things,  in  $  6,  relating  to  the  lands  "of  de- 
ceased Osage  allottees/'  that  "when  the  heirs 
of  such  deceased  allottees  have  certificates 
of  competency  or  are  not  members  of  the 
tribe,  the  restrictions  on  alienation  are  here- 
by removed."  We  lay  aside  the  suggestion 
that  "deceased  Osage  allottees"  may  be 
taken  to  mean  only  members  who  received 
allotments  in  their  own  right  while  living, 
expressing  no  opinion  upon  that  point.  For 
not  only  is  a  legislative  declaration  of  the 
intent  of  a  previous  act  not  absolutely  con- 
trolling, but  we  think  that  in  the  present 
Instance  the  purpose  of  Congress  is  mani- 
fest. This  suit  had  been  decided  in  the 
district  court  of  the  state  in  December,  1910, 
and  it  had  been  there  held  that  the  restric- 
tion applied  to  nonmembers.  The  case  had 
been  appealed,  but  it  may  well  be  supposed 
that  Congress  intended  to  remove  the  re- 
striction upon  a  nonmember,  if  such  a  re- 
striction could  be  deemed  to  exist.  That, 
we  are  satisfied,  was  the  object  of  the  pro- 
vision, and  it  was  not  an  attempt  to  im- 
port into  the  earlier  act  a  restriction  which 
lay  wholly  outside  its  express  terms  and  the 

^  policy  of  guardianship  it  was  intended  to 

^  execute. 

•  •We  confine  ourselves  to  the  single  point 
presented.  There  is  no  controversy  what- 
ever as  to  the  authority  of  the  Secretary  of 
the  Interior,  where  there  are  undivided  in- 
terests belonging  to  Indians,  adequately  to 
protect  those  interests  according  to  the 
statutory  provisions  to  this  end.  Our  con- 
clusion simply  is  that  the  act  of  1906 
placed  no  restrictions  upon  the  alienation 
of  land,  or  undivided  interests  in  land,  of 
which  white  men  who  were  not  members  of 
the  tribe  became  owners. 

The  judgment  is  reversed  and  the  case  is 
remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
It  is  so  ordered. 

Mr.  Justice  McReynolds  took  no  part 
in  the  consideration  and  decision  of  this 
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ST.  LOUIS  A  KANSAS  CITY  LAND  COM- 

PANY,    Chicago,    Burlington,   k   Quincy 

Railroad  Company,  et  al.,  Plflfs.  in  Err^ 

KANSAS  CITY. 

Courts  <&»3d4(18)— Ebbob  to  Btatb  Oousr 
— bcoPB  OF  Bjbvibw--Qubstions  or  Lo- 
cal Law. 

1.  The  extent  of  the  authority  con- 
ferred upon  a  city  by  its  charter  with  re- 
spect to  assessments  for  benefits  to  pay  an 
award  for  property  condemned  for  street 
widening  purposes,  the  construction  of  the 
various  provisions  of  the  charter,  the  valid- 
ity scope,  and  effect  under  the  state  law 
of  the  ordinances  adopted  by  the  city,  the 
scope  and  effect  of  the  original  and  supple- 
mentary proceedings,  and  the  rights  of  the 
parties  thereto  under  the  state  law,  are  all 
state  questions,  as  to  which  the  decision  of 
the  state  court  is  controlling  on  writ  of 
error  from  the  Federal  Supreme  Court. 

[Ed.  Note.— Pop  other  cases,  see  CourtiL  GeaL 
Dfg.  SS  1071.  1072;    Dec.  Dig.  <S=»3M(18)y 

Coubts  e=»394(18)— E^iBOB  to  Stati  Goxtst 
— bcoPB  OF  Bbvubw— NoN -Federal  Qusa- 

TION. 

2.  The  ruling  of  a  state  court  as  to 
the  effect  with  respect  to  a  supplemental 
curative  proceeding  to  assess  benefits  from 
the  widening  of  a  street  of  a  decree  in  a 
court  of  the  same  state,  holding  the  original 
assessments  void  for  want  of  the  required 
notice  as  to  the  complainant  in  that  suit 
and  certain  interveners,  does  not  present  a 
Federal  question  which  may  be  reviewed  by 
the  Federal  Supreme  Court  on  writof  error. 

Constitutional  Law  «=s>29(K8)--Dub  Pfco- 

n^fBn? O  "°  iMPBOVEMEWni^ 

8.  Owners    of    property    assessed    for 

benefits  from  the  widening  of  a  street  are 
not  entitled,  by  virtue  of  the  due  process 
of  law  clause  of  U.  S.  Const.,  14th  Amend., 
to  be  heard  either  in  the  original  or  sup- 
plemental curative  proceedings  upon  the 
amounts  of  the  awards  to  the  owners  of  the 
property  condenmed,  although  the  city 
charter  provides  a  single  proceeding,  em- 
bracing both  the  proposed  condemnation  and 
the  assessment  for  benefits,  and  requires  no- 
tice to  the  property  owner  within  the  bene- 
fit district. 

TifS*olS^^?®r.®«J5®^*'*J5'  ■•«  Constitutional 
Law,  Cent  Dig.  58  871,  872;    Dec.  Dig.  ^=9290(8).] 

Constitutional  Law  «=»233— Equal  Pro- 
tection OF  the  LAWft— Pubuo  Impbovs- 

ICENTB. 

4.  The  equal  protection  of  the  laws  is 
not  denied  to  the  owners  of  property  as- 
sessed in  a  supplemental  curative  proceed- 
ing for  benefits  from  the  widening  of  a 
street,  without  any  opportunity  to  be  heard 
upon  the  amounts  of  the  awards  to  the  own- 
ers of  the  property  condemned,  because  in 
the  original  proceeding  there  was  such  op- 
portunity, together  with  a  right  to  appeal. 
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where  the  aaaertcil  inequality  springs  solely 
from  the  fact  that  certain  assessed  owners, 
despite  the  defect  in  the  publication  of  no- 
tice in  the  original  proceeding,  appeared 
and  acquiesced  therein. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  |  686 ;    Dec.  Dig.  ^=9233.] 

Constitutional  Law  ^=>290<5)— Duk  Pro- 
cess OF  Law— Equal  Protection  or  the 
Laws— Public  Improvements. 

5.  The  owners  of  property  sought  to  be 
assessed  in  a  supplemental  curative  pro- 
ceeding for  benefits  from  the  widenins  of 
a  street  are  not  entitled,  by  virtue  of  U.  S. 
Const.,  14th  Amend.,  to  a  redetermination 
of  the  assessments  laid  upon  the  property 
of  other  owners  in  the  original  proceedings, 
which  those  owners,  despite  the  defects  in 
sach  original  proceedings,  accepted  and 
paid. 

(Bd.  Note.— For  other  cases,  see  Oonstltntloaal 
Law.  Cent  Dig.  |  871;    Dee.  Dig.  «=s>290(6).] 

Courts  ^s»Sd4(18)— Error  to  State  Ck>URf 
—  Scope  of  Bjbvisw  —  Non-Federal 
QunmoN. 

0.  Whether  the  assessment  of  benefits 
in  street-widening  proceedings  upon  a  por- 
tion of  one's  property  is  in  effect  an  ad- 
judication that  the  other  portions  were  not 
benefited,  A>  as  to  preclude  their  assess- 
ment in  supplemental  curative  proceedings, 
is  a  question  of  state  law  which  is  not  open 
for  review  in  the  Federal  Supreme  Court 
on  writ  of  error  to  a  state  court. 

[Bd.  Note^— For  other  eases,  see  Courts,  Cent. 
Dig.  SS  1071.  107S:    Deo.  Dig.  «=s>S94(18).] 

Constitutional  Law  ^=5>290(5)— Due  Pro- 
cess or  Law— Equal  Protection  or  tue 
Laws— Public  Improvements. 

7.  There  is  nothing  in  the  Federal  Con- 
stitution to  prevent  the  assessment  in  sup- 

Slemental  curative  proceedings  for  bene- 
ts  from  the  widening  of  a  street  of 
property  omitted  from  the  original  pro- 
ceeding. 

[Ed.  Note.— For  other  casesL  see  Oonstltittional 
Law,  Cent  Dig.  |  871;    Deo.  t>ig.  «=s>290(6).] 

Jury  ^=9ll(5)— Constitutional  Law— Ap- 
plication or  Federal  Constitution  to 
States. 

8.  State  courts  are  not  bound  by  the 
provision  of  U.  S.  Const.,  7th  Amend.,  that 
bo  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  anjr  court  of  the  United 
States  than  according  to  the  rules  of  the 
common  law. 

^tBd.  Note.- For  other  cases,  see  Jury,  Cent 
Diiri  28;    Deo.  Dig.  ^s»ll(6).] 

[No.  261.] 

Argued  March  7,  1916.     Decided  June  5, 
1016. 


IN  KRROn  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Jackson  County,  in  that  state,  en- 
forcing assessments  for  benefits  from  the 
widening  of  a  street.    Affirmed. 


See  same  case  below,  260  Mo.  395,  169 
S.  W.  62. 

The  facts  are  stated  in  the  opinion. 

Messrs.  I.  N.  Watson,  H.  M.  Lsaf* 
worthy,  Kenneth  AfaC.  De  Weese,  Ed- 
ward  White,  and  Elliott  M.  Jones  for  plain* 
tiffs  in  error. 

Messrs.  Jesse  C.  Petherbridge,  Arthnr 
F.  Smith,  and  Andrew  F.  Evans  for  de- 
fendant in  error.  S 

*Mr.  Justice  Hughes  delivered  the  opinion* 
of  the  court: 

This  was  a  supplemental  proceeding  to 
assess  certain  parcels  of  land  in  Kansas 
City,  Missouri,  for  benefits.  The  assess- 
ments were  for  the  purpose  of  meeting  aa 
unpaid  portion  of  damages  which  had  been 
awarded  for  property  condemned  in  widen- 
ing Sixth  street.  Judgment  for  the  assess- 
ments was  entered  on  the  verdict  of  a  Jury 
and  was  affirmed  by  the  supreme  court  of 
Missouri,  tf»  bono.  260  Mo.  395,  169  S.  W. 
62.  This  writ  of  error  is  prosecuted  by 
owners  of  property  thus  assessed. 

In  October,  1909,  the  common  council  of 
Kansas  City  passed  an  ordinance  providing 
for  the  condenmation  of  property  within 
specified  limits,  and  for  the  raising  of  the 
amount  of  the  award  by  special  assessments 
against  property  within  a  described  benefit 
district,  in  accordance  with  article  6  of  the  Si 
city's  charter.  Proceedings  ^accordingly* 
were  then  brought  in  the  municipal  court  of 
Kansas  City,  resulting  in  an  award  of 
$166,299.57  for  property  taken  and  in  the 
making  of  assessments  of  like  amount  fof 
benefits.  There  were  over  13,000  different 
tracts  within  the  benefit  district.  No  ap- 
peal was  taken  from  the  judgment.  Th^ 
city  collected  on  the  assessments  about 
$89,000.  It  was  discovered  that  the  publi- 
cation of  the  required  notice  of  the  pro- 
ceeding was  defective,  and  in  an  appropriate 
suit  in  equity,  brought  by  the  Union  Pacific 
Railroad  Company,  a  decree  was  obtained 
in  favor  of  that  company,  and  of  certain 
interveners,  annulling  the  assessments 
against  thdr  properties;  and  no  appeal  was 
taken  from  that  decree. 

Thereupon,  Kansas  City  attempted  to  re- 
peal the  original  ordinance,  presumably — as 
the  state  court  suggests — for  the  purpose 
of  abandoning  the  proceeding  and  returning 
the  assessments  paid.  At  the  suit  of  owners 
of  the  land  condemned — ^who  were  entitled 
to  the  awards — decree  was  entered  enjoin- 
ing the  city  from  abandoning  the  con- 
demnation proceedings.  The  city  then 
enacted  a  "supplemental  or  curative  ordi- 
nance/' basing  its  action  on  the  authority g| 
of  §  231  of  article  6  of  the  city's  charter.^ 
f*'<The  object  of  said  sensible  charter  provi-* 


1  Section  23  is  as  follows: 

"Sec.  23.  Defective  proceedings — supple- 
mental.— When  by  reason  of  any  error, 
defect,  or  omission  in  any  proceedings,  or  in 


C=3l''or  o  hpr  ra-es  ste  suine  topic  &  KEY-NUMBER  In  all  Key-Numbered  DlRests  &,  Index* 


the  verdict  or  judgment  therein  that  may  be 
instituted  under  the  provisions  of  this  arti- 
cle, a  portion  of  the  private  property  sought 
to  be  taken,  or  some  interest  therein,  cannot   ^ 
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aioB,"  it  ii  flaid  by  the  ttait  courts  ^Sras  to 
afford  a  remedy  when  bj  any  error,  defect, 
or  omieslon  in  condemnation  proceedings, 
aBsessmentt  made  against  private  property 
cannot  be  enforced  or  collected,  or  where 
property  in  the  benefit  district  is  omitted, 
etc  In  such  case  it  was  provided  that  the 
city  may,  by  ordinance,  institute  and  carry 
on  supplemental  proceedings  to  make  a 
proper  assessment  against  any  parcel  of 
property  in  the  benefit  district  erroneously 
omitted  or  erroneously  made  in  the  first 
proceeding,  etc"    260  Mo.  p.  406. 

Under  this  ordinance  the  supplemental 
proceedinif  was  instituted  in  the  mimicipal 
court.  The  notice  required  by  the  charter 
was  given  and  the  plaintiffs  in  error  (with 
the  exception  of  the  Union  Depot  Bridge  & 
Terminal  Kailroad  Company)  appeared. 
The  Jury  returned  a  verdict  which  was  "the 
same  as  to  the  amount  of  benefits  as  the 
verdict  returned  in  the  original  proceeding." 
State  ex  rel.  Graham  v.  Seehorn,  246  Mo. 
641,  552,  151  S.  W.  716;  see  260  Mo.  p.  406. 
iQ  An  appeal  was  taken  from  the  judgment  to 
^  the  circuit  court  of  Jackson  county.  While 
•  the  case  was  pending  in  that  court,  the  pre- 
siding judge,  having  announced  that  he  pur- 
posed to  "try  out  the  question  of  the  amount 
ol  damages  awarded  te  property  owners 
whose  property  was  taken  or  damaged  under 
the  original  proceeding  as  well  as  the  ques- 
tion of  assessing  benefits  over  nonpaying 
properties  within  the  benefit  district,"  two 
prohibition  suits  were  brought  in  the  su- 
preme court  of  the  state  The  one  was 
broogfat  by  owners  of  property  in  the  benefit 
district  who  contended  tiiat  the  municipal 
court  had  no  jurisdiction  of  either  the  orig- 
inal or  the  supplemental  proceedings,  and 
hence  that  the  circuit  court  had  no  jurisdic- 
tion on  appeal.  This  contention  was  over- 
'  ruled  and  the  writ  denied.  State  ex  reL 
Qraham  v.  Seehorn,  supra;  see  260  Mo.  p. 
407.  The  other  prohibition  suit  was  brought 


by  the  owners  of  properly  which  was  sought 
to  be  taken  for  public  use  They  urged  that 
there  was  no  provision  for  an  appeal  in  a 
supplemental  proceeding  begun  in  the  muni* 
eipal  court,  and  that,  in  any  event,  the  cir- 
euit  court  had  no  jurisdiction  to  award 
damages.  The  court  sustained  the  right  of 
appeal,  but  it  was  held  that  the  verdict 
and  judgment  in  the  original  proceedings 
were  valid  "as  to  those  who  appeared  and 
accepted  them;"  that  the  original  proceed- 
ings, imappealed  from,  became  reM  judicata. 
The  jury  were  not  to  include  in  their  verdict 
"assessments  of  benefits  and  damages  upon 
property  properly  included  in  the  first  ver- 
dict." In  answer  to  the  contention  that 
property  owners  in  the  benefit  district  were 
entitled  to  be  heard  on  the  question  of  the 
amount  to  be  paid  for  the  property  taken  in 
condemnation,  the  court  ruled  that,  while  it 
was  entirely  proper  as  a  matter  of  grace  to 
permit  such  owners  to  aid  the  city  in  pre- 
venting an  unduly  high  valuation  of  the 
property  condemned,  th^  were  not  necessary 
parties  in  the  determination  of  that  issuer 
and  that  this  question  was  not  open  to 
retrial  in  the  supplemental  proceedings^ 
where  the  owners  of  tiie  property  condemned  ^ 
*had  acquiesced  in  the  awards.  Accordingly*  * 
a  writ  issued  prohibiting  the  circuit  court 
from  retrying  the  question  of  the  amount  of 
damages  awarded  to  the  owners  of  property 
condemned.  State  ez  rel.  TuUer  v.  Seehorn^ 
246  Mo.  568,  151  &  W.  724;  see  260  Mo. 
407-409. 

The  circuit  court  then  resumed  the  trial 
of  the  appeal  in  the  supplemental  proceed- 
ing. The  plaintiffs  in  error  appearing 
(with  the  exception  of  the  Union  Depot 
Bridge  Company)  challenged  the  validity 
of  the  proceedings  under  the  state  law,  and 
each  company  also  claimed  protection  under 
the  due  process  and  equal  protection  clauses 
of  the  14th  Amendment  from  any  assess- 
ment of  benefits  until  it  had  ''oppor- 
tunity to  be  heard  upon  the  amount  of  dam- 


be  acquired,  or  an  assessment  is  made 
against  private  property  which  cannot  be 
enforced  or  collected,  or  when,  by  reason  of 
any  such  defect,  private  property  in  the 
benefit  district  is  omitted,  the  citv  may,  by 
ordinance,  institute,  carry  on  and  maintain 
supplemental  proceedings  to  acquire  the 
right  and  title  to  such  property  or  interest 
therein  intended  to  be  taken  by  the  first 
proceeding,  but  which  cannot  on  account  of 
such  defect,  error  or  omission,  be  acquired 
thereunder,  or  to  properly  assess  against 
any  piece  or  parcel  of  private  property 
against  which  an  assessment  was  in  the  first 
proceeding  erroneously  made  or  omitted  to 
DC  made,  the  proper  amount  such  private 
property,  exclusive  of  the  improvements 
thereon,  is  benefited  by  the  proposed  im- 
provement to  be  determined  by  the  verdict 
if  the  jury  in  such  supplemental  proceedings ; 
and  the  original  assessments  may  be  revived. 


corrected,  increased  or  diminished  as  mmf 
be  necessary  or  equitable  under  the  provi- 
sions of  this  article  for  the  original  pro- 
ceedings. Such  supplemental  proceedings 
shall  be  instituted  and  conducted  as  to  the 
particular  piece  or  pieces  of  private  prop- 
erty sought  to  be  acquired  or  assessed  m 
like  manner  and  with  like  effect  as  in  the 
original  proceedings,  and  shall  be  known  and 
described  as  supplemental  proceedings  for 
the  purposes  specified  in  the  original  ordi- 
nance; and  a  supplemental  verdict  and 
assessment  shall  be  made,  confirmed  and 
copies  of  the  original  verdict  certified  in 
every  particular  as  in  the  original  proceed- 
ings; and  the  assessments  as  establisned  and 
corrected  by  such  supplemental  verdict  shaU 
be  collected  by  the  citv  treasurer  in  the  same 
manner  and  under  like  conditions  and  re- 
strictions, powers  and  duties  as  in  the  case 
of  original  proceedings." 
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agct  that  ahall  be  awarded  to  property 
owners  and  the  benefits  assessed  against  it, 
aa  provided  bj  the  charter  of  Kansas  City 
in  the  original  proceedings,**  and  that  it 
was  entitled  to  notice  of  those  proceedings. 
The  right  to  retry  the  amount  of  the  award 
in  condemnation  was  frequently  reiterated 
during  the  progress  of  the  cause  and  denied. 
It  was  also  unsuccessfully  contended  that 
the  decree  in  favor  of  the  Union  Pacific 
Bailroad  Company,  and  interveners,  annul- 
ling the  former  assessments  as  to  them,  was 
a  bar.  The  court  further  ruled,  over  excep- 
tions, that  under  the  decision  of  the  su- 
preme court  the  jury  was  concluded  from 
ehanging  the  assessments  on  the  property 
of  those  owners  who  had  paid  under  the 
original  proceedings;  and  a  general  offer  of 
testimony  assailing  such  assessments  was 
rejected.  It  appeared  that,  after  deducting 
from  the  total  awards  of  damages  for  prop- 
erty condemned  the  amount  which  had 
already  been  paid  by  property  owners,  there 
remained  a  Imlance  of  $76,981.98.  Among 
the  instructions  given  to  the  jury  (and  to 
each  of  which  a  general  exception  was 
taken)  were  the  following: 

'This  balance  you  may  assess  against  the 
S  city  generally,  including  any  benefit  to  any 
?  property  of  the  city^within  the  benefit  dis- 
trict, and  against  such  of  the  remaining 
private  property,  lots,  tracts,  and  parcels 
of  land,  exclusive  of  the  improvements 
thereon,  in  the  benefit  district,  as  you  may 
deem  is  benefited,  if  any,  and  in  the  pro- 
portion which  you  may  deem  the  same 
benefited,  by  the  opening  and  widening  of 
Sixth  street,  and  upon  which  no  assess- 
ments have  been  paid  under  the  original 
proceedings." 

"If  the  jury  find  and  believe  from  the 
evidence  that  the  benefits  to  the  city  at 
large  and  the  special  benefits  to  all  the 
property  within  the  benefit  district  does  not 
equal  the  damages  heretofore  awarded  for 
the  proposed  taking  of  property  for  widen- 
ing Sixth  street  from  Broadway  to  Bluff 
streets,  or  if  the  jury  find  that  the  damages 
BO  awarded  exceeds  in  amount  all  such  bene- 
fits as  would  accrue  from  such  widening  of 
Sixth  street, — ^then  the  jury  will  so  state  in 
their  verdict  and  will  assess  no  benefits  in 
these  proceedings." 

"The  jury  are  instructed  that,  in  deter- 
mining the  special  benefit,  if  any,  to  be 
assessed  against  any  piece  of  property,  they 
are  not  allowed  to  assess  any  sum  against 
any  piece  of  property  except  such  sum  as 
they  may  find  said  property  is  actually  and 
specially  l>enefited  and  enhanced  in  value, 
aa  distinguished  from  any  general  benefit 
•uch  property  may  receive^  if  any,  in  com- 
mon with  other  property  of  the  city,  hy 
reason  of  the  widening  of  Sixth  street." 


"In  passing  upon  the  issue  as  to  whether 
or  not  the  damages  in  this  case  exceed  the 
benefits,  the  jury  should  not  and  must  not 
be  influenced  by  the  fact  that  the  damages 
have  been  determined  by  another  Jury  in 
another  proceeding.  Private  property  must 
not  be  assessed  in  excess  of  the  actual  bene- 
fits accruing  thereto,  if  any,  as  distin- 
guished from  the  benefits  accruing  to  tiie 
city  in  generaL"  a 

"Upon  your  request  for  further  instmo-Q 
tion  in  regard*to  your  duties  as  to  assess-* 
ing  benefits  in  this  proceeding,  you  are 
instructed  that  you  may  not  assess  any  bene- 
fits in  this  supplemental  proceeding  against 
any  property  in  the  benefit  district  which 
was  adjudged  in  the  original  proceeding  to 
have  been  damaged  by  reason  of  a  part 
thereof  being  taken  for  the  widening  of 
Sixth  street  from  Broadway  to  Bluff 
street.** 

Among  the  instructions  refused  was  one 
(apparently  asked  by  a  party  not  one  of 
the  plaintiffs  in  error,  but  in  whose  excep- 
tion the  others  joined)  to  the  effect  that  the 
property  owner  was  entitled  under  the  14th 
Amendment  "to  introduce  evidence  and  bo 
heard  upon  the  questions  (a)  of  the  cost  of 
the  improvement  in  question  to  pay  which 
such  benefits  are  to  be  assessed,  and  (b)  of 
what  proportion  of  the  total  benefit,  if  any* 
of  said  improvement,  should  be  assessed 
against  other  property  in  the  benefit  dia- 
trict,  that  upon  the  plat  of  which  is  marked 
the  word  'paid'  aa  well  as  all  other  prop- 
erty;** and  that,  inasmuch  as  the  alleged 
right  had  been  denied,  the  jury  should  not 
assess  any  benefit. 

The  jury  rendered  a  verdict  laying 
assessments  upon  the  properties  of  the 
plaintiffs  in  error,  and  motions  for  a  new 
trial  were  denied.  The  Union  Depot  Bridgo 
Company  was  assessed  with  two  others, 
jointly,  and  appeared  and  objected  to  the 
verdict.  Thereupon,  the  court  recalled  the 
jurors  and  directed  separate  assessments, 
which  were  made.  The  Union  Depot  Bridgo 
Company  asked  for  an  instruction  to  the 
effect  that  a  portion  of  its  property  had 
been  assessed  in  the  original  proceeding, 
that  the  assessment  had  been  paid,  and  that 
the  remainder  of  the  lands  were  then  found 
not  to  be  benefited  and  should  not  be 
assessed.  This  instruction  was  refused. 
This  company  also  moved  for  a  new  trial, 
insisting  that  it  was  deprived  of  its  prop- 
erty  without  due  process  of  law  and  denied 
the  equal  protection  of  the  laws,  in  vioUr 
tion  of  the  14th  Amendment.  ei 

*0n  appeal  the  supreme  court  of  the  state  • 
entered  judgment  of  afi&rmance,  and  it  is 
to  review  that  judgment  that  this  writ  of 
error  has  been  sued  out. 

Tlia  extent  of  the  authority  widuni 
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i^xm  the  dty  by  its  eharter,  the  oonstnie- 
tion  of  the  yarious  proyUioiis  of  the  char- 
ter, the  validity,  scope,  and  effect  under 
the  state  law  of  the  ordinances  adopted  by 
the  city,  and  the  scope  and  effect  of  the 
original  and  supplemental  proceedings,  and 
the  rights  of  the  parties  thereto,  under  the 
state  law,  are  state  questions,  as  to  which 
the  decision  of  the  state  court  is  control- 
ling. Long  Island  Water  Supply  Co.  ▼. 
Brooklyn,  16G  U.  S.  685,  41  L.  ed.  1165,  17 
Sup.  Ct.  Rep.  718;  Castillo  t.  McOonnico, 
168  U.  a  674,  683,  42  L.  ed.  622,  625,  18 
Sup.  Ct.  Rep.  229;  King  t.  Portland,  184 
U.  S.  61,  46  L.  ed.  431,  22  Sup.  Ct  Rep. 
290;  Willoughfoy  v.  Chicago,  235  U.  S.  45, 
59  L.  ed.  123,  35  Sup.  Ct.  Rep.  23.  So,  the 
ruling  as  to  the  effect,  with  respect  to  the 
supplemental  proceeding,  of  the  decree  in  a 
court  of  the  same  state,  holding  the  prior 
assessments  void  for  want  of  the  required 
notice,  as  to  the  complainant  in  that  suit 
and  certain  interveners,  does  not  present  a 
Federal  question.  Phoenix  F.  &  M.  Ins.  Co. 
T.  Tennessee,  161  U.  S.  174,  185,  40  L.  ed. 
660,  664,  16  Sup.  Ct.  Rep.  471. 

It  is  also  well  settled  that  an  owner  of 
property  which  may  be  assessed  for  bene- 
fits in  order  to  pay  an  award  for  property 
condemned  is  not  entitled,  by  virtue  of  the 
14th  Amendment,  to  insist  upon  being  made 
a  party  to  the  condemnation  proceeding, 
or  to  be  heard  with  respect  to  the  amount 
of  the  award.  He  may  not  demand,  as  a 
Federal  right,  that  the  power  of  eminent 
domain  shall  not  be  exercised  save  upon 
notice  to  him.  Voigt  v.  Detroit,  184  U.  S. 
115,  122,  46  L.  ed.  459,  462,  22  Sup.  Ct. 
Rep.  337;  Goodrich  v.  Detroit,  184  U.  S. 
432,  437,  438,  46  L.  ed.  627,  630,  631,  22 
Sup.  Ct  Rep.  397;  Londoner  v.  Denver,  210 
U.  S.  373,  378,  52  L.  ed.  1103,  1109,  28  Sup. 
Ct  Rep.  708.  As  well  might  it  be  argued, 
as  was  suggested  in  Goodrich  v.  Detroit, 
supra,  that  whenever  the  city  contemplated 
a  publio  improvement  of  any  description, 
it  would  be  necessary  to  give  notice  to  all 
those  who  might  be  taxed  to  pay  for  it 
The  established  rule  is  "that  it  is  only 
S  those  whose  property  is  proposed  to  be 
7  taken  for  a  public  improvement*  that  due 
process  of  law  requires  shall  have  prior  no- 
tice."    (Ibid.) 

Nor  is  there  ground  for  a  distinction  be- 
cause the  charter  of  Kansas  City  provided 
a  single  proceeding,  embracing  both  the 
proposed  condemnation  and  assessment  for 
benefits,  and  required  notice  to  the  prop- 
erty owners  within  the  benefit  district 
The  question  under  the  14th  Amendment 
is  one  of  state  power,  not  of  state  policy; 
of  what  the  state  must  accord,  not  of  what 
It  may  grant  or  withhold  in  its  discretion. 
Castillo  ▼.  McOonnico,  168  U.  &  674,  683, 


42  L.  ed.  622,  625,  18  Sup.  Ct.  Rep.  229; 
Willoughby  v.  Chicago,  235  U.  S.  45,  59 
L.  ed.  123,  35  Sup.  Ct.  Rep.  23.  With  re- 
spect to  neither  proceeding,  original  or 
supplementary,  was  it  essential  to  due 
process  of  law  in  making  assessments  that 
the  assessed  owners  should  be  heard  on  the 
amount  of  the  awards  in  condemnation. 
Nor  was  there  a  denial  of  the  equal  protec- 
tion of  the  laws  because  in  the  original  pro- 
ceeding there  was  such  an  opportunity, 
together  with  a  right  of  appeal.  The  as- 
serted inequality  sprang  solely  from  the 
fact  that  certain  assessed  owners,  despite 
the  defective  publication  of  notice,  appeared 
and  acquiesced  in  the  proceedings.  There 
is  no  ground  for  the  charge  of  a  denial  of 
equal  protection  because  some  owners  were 
willing  to  waive  defects  in  procedure  and 
others  were  not  Differences  due  to  volun- 
tary action  and  diverse  individual  choices 
constantly  arise  under  equal  laws.  We  con- 
clude that  the  contention  based  on  the  re- 
fusal to  reopen  the  case  as  to  the  damages 
awarded  is  wholly  without  merit 

With  respect  to  the  amount  of  the  assess- 
ments to  pay  these  damages,  it  is  apparent 
that  the  question  presented  relates  solely 
to  the  right  to  insist  upon  a  re-determina- 
tion of  the  assessments  laid  upon  the  prop- 
erties of  other  owners,  which  those  owners 
had  accepted  and  paid.  Under  the  rulings 
of  the  court,  none  of  the  plaintiffs  in  error 
were  assessable  except  for  benefits  actually  ^ 
and  specially  accruing  to  their  respective^ 
properties;  they  were  heard  as* to  these* 
benefits  and  as  to  the  amount  of  their  own 
assessments.  Their  objection  as  to  the 
matter  of  apportionment  struck  at  the 
finality  of  the  other  assessments.  In  the 
only  instance  in  which  it  could  be  said  that 
any  right  under  the  Federal  Constitution 
was  specially  and  appropriately  set  up  as 
to  apportionment  it  was  urged  that  these 
owners  were  entitled  to  be  heard  upon 
what  proportion  of  the  total  benefit,  if 
any,  of  said  improvement,  should  be  assessed 
against  other  property  in  the  benefit  dis- 
trict, that  upon  the  plat  of  which  is  marked 
the  word  'paid'  as  well  as  all  other  prop- 
erty;" and  because  this  was  not  allowed, 
and  the  assessments  which  had  been  ac- 
quiesced in  and  paid  by  other  owners  were 
held  to  be  final,  a  peremptory  instruction 
was  asked  that  the  jury  should  assess  no 
benefits.  It  is  apparent  that  this  objection 
goes  directly  to  the  validity  of  the  supple- 
mental proceeding  as  such,  and  denies  the 
power  of  the  state  to  authorize  it  It 
means  that  the  only  proceeding  that  could 
constitutionally  be  taken  in  such  a  case 
would  be  to  have  a  trial  de  novo  as  to  all 
the  assessments;  and  thus,  where,  as  in 
this  instance^  thousands  of  tracts  are  itt- 
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Tolvcd,  if  a  defect  is  found  in  the  publica- 
tion of  the  notice  in  the  original  proceed- 
ing, and  a  property  owner  challenges  his 
assessment  upon  that  ground,  it  would  not 
be  sufficient  to  give  him  a  hearing  as  to 
the  amount  of  his  own  assessment,  but  he 
could  demand  as  a  constitutional  right  a 
re-determination  of  the  assessments  of  all 
others. 

This  contention  is  inadmissible.  It  is 
true  that  all  taxes  and  assessments  are  laid 
by  some  rule  of  apportionment.  Where  the 
scheme  of  distribution  is  palpably  arbitrary 
and  constitutes  a  plain  abuse,  it  may  be 
condemned  as  violative  of  the  fundamental 
conceptions  of  justice  embodied  in  the  14  th 
Amendment.  The  principles  involved  in 
such  cases  have  recently  been  discussed  and 
need  not  be  restated.  Wagner  v.  Leser,  239^ 
U.  S.  207,  60  L.  ed.  — ,  36  Sup.  Ct.  Rep. 
66;   Houck  v.  Little  River  Drainage  Dist. 

M  239  U.  S.  254,  265,  60  L.  ed.  — ,  36  Sup. 

T  ct.  Rep.  58  ;»Myles  Salt  Co.  v.  Iberia  &  St. 
M.  Drainage  Dist.  239  U.  S.  478.  485,  60  L. 
ed. — ,  36  Sup.  Ct.  Rep.  204;  Gast  Realty  & 
Invest  Co.  v.  Schneider  Granite  Co.  240  U. 
8. 55, 58,  59,  60  L.  ed.  — ,  36  Sup.  Ct.  Rep. 
400;  Embree  v,  Kansas  City  &  L.  B.  Road 
Dist.  240  U.  S.  242,  250,  251,  60  L.  ed.  — , 
86  Sup.  OL  Rep.  317.  But  the  mere  fact 
that  there  may  be  inequalities  is  not  enough 
to  invalidate  state  action.  Davidson  v.  New 
Orleans,  96  U.  S.  97,  105,  24  L.  ed.  616, 
620;  Walston  T.  Nevin,  128  U.  S.  578,  582, 
32  L.  ed.  644,  546,  9  Sup.  Ct.  Rep.  192; 
Fallbrook  Irrig.  Dist.  v.  Bradley,  164  U.  S. 
112,  176,  177,  41  L.  ed.  369,  394,  17  Sup.  Ct 
Rep.  66;  Houck  t.  Little  River  Drainage 
Dist.  239  U.  S.  478,  485,  60  L.  ed.  — ,  86 
Sup.  Ct.  Rep.  58.  Where  assessments  are 
made  by  a  political  subdivision,  a  taxing 
board,  or  court,  according  to  special  benefits, 
the  property  owner  Is  entitled  to  be  heard  as 
to  the  amount  of  his  assessment,  and  upon 
all  questions  properly  entering  into  that  de- 
termination. ''If  the  legislature,"  as  has 
frequently  been  stated,  "provides  for  notice 
to  and  hearing  of  each  proprietor,  at  some 
stage  of  the  proceedings,  upon  the  question 
what  proportion  of  the  tax  shall  be  assessed 
upon  his  land,  there  is  no  taking  of  his 
property  without  due  process  of  law." 
Spencer  v.  Merchant,  125  U.  S.  345,  355, 
356,  31  L.  ed.  763,  767,  768,  8  Sup.  Ct.  Rep. 
921;  Paulsen  v.  Portland,  149  U.  S.  30,  41, 
37  L.  ed.  637,  641,  13  Sup.  Ct  Rep.  750; 
Bauman  v.  Ross,  167  U.  S.  548,  590,  42  L. 
ed.  270,  288,  17  Sup.  Ct  Rep.  966;  Goodrich 
v.  Detroit,  184  U.  S.  432,  437,  438,  46  L.  ed. 
627,  630,  631,  22  Sup.  Ct  Rep.  397.  What 
is  meant  by  his  "proportion  of  the  tax"  is 
the  amount  which  he  should  be  required  to 
pay,  or  with  which  his  land  should  be 
chairged.     As  was  said  in  Fallbrook  Irrig. 


Dist  v.  Bradley,  164  U.  S.  p.  175,  41  L.  ed. 
394,  17  Sup.  Ct  Rep.  56,  when  it  is  found 
that  the  land  of  an  owner  has  been  duly 
included  within  a  benefit  district,  "the 
riglit  which  he  thereafter  has  is  to  a  hear- 
ing upon  the  question  of  what  is  termed 
the  apportionment  of  the  tax,  i.  e.,  the 
amount  of  the  tax  which  he  is  to  pay."  See 
also  French  v.  Barber  Asphalt  Paving  Co. 
181  U.  S.  324,  341,  45  L.  ed.  879,  888,  21 
Sup.  Ct  Rep.  625.  It  is  a  very  different 
thing  to  say  that  an  owner  may  demand 
as  a  constitutional  privilege,  not  simply  an 
inquiry  as  to  the  amount  of  the  assessment 
with  which  his  own  property  should  rightly 
be  charged  in  the  light  of  all  relevant  facts, 
but  that  he  should  not  be  assessed  at  all^ 
unless  the  assessments  of  other  owners  who^J 
have  paid  without  •question  and  are  not» 
complaining  shall  be  reopened  and  redeter- 
mined. The  14th  Amendment  affords  no 
basis  for  a  demand  of  that  sort 

The  separate  contention  of  the  Union 
Depot  Bridge  Company  is,  as  the  state 
court  said,  virtually  one  of  res  judicata.  It 
was  insisted  that,  as  a  portion  of  its  prop- 
erty was  assessed  in  the  original  proceed- 
ing, and  the  assessment  had  been  paid,  it 
could  not  be  assessed  on  other  portion et"  in 
the  supplemental  proceeding;  that  it  must 
be  concluded  that  the  jury  in  the  original 
proceeding  had  found  that  the  other  tracts 
were  not  benefited.  The  question  whether 
the  first  judgment  had  this  effect  was  a 
matter  of  state  law;  there  is  nothing  in 
the  Federal  Constitution  to  prevent  the 
assessment  in  the  supplemental  proceedings 
of  properties  omitted  from  the  first  pro- 
ceeding. Phoenix  F.  k  M.  Ins.  Co.  v.  Tennes- 
see, supra.  The  7th  Amendment,  invoked 
in  this  connection,  has  no  application, 
Minneapolis  &  St.  L.  R.  Co.  v.  Bombolis, 
decided  May  22,  1916  [241  U.  S.  211,  60  L. 
ed.  — .  36  Sup.  Ct.  Rep.  595].  The  compa- 
ny appeared  in  the  supplemental  proceeding 
and  was  heard,  and,  so  far  as  any  Federal 
question  is  concerned,  does  not  appear  to 
be  in  a  different  case  from  that  of  the  other 
property  owners. 

We  find  no  error  in  the  decision  of  the 
Federal  questions  and  the  judgment  is 
affirmed. 

Judgment  afiirmed* 


(241  0.  9.  40S) 
RUSSO-CHINESE  BANK,  Petitioner, 

V. 

NATIONAL   BANK   OF   COMMERCE   OF 
SEATTLE,  WASHINGTON. 

Teial    ^=>296(1)—Instructiow&— Liabil- 
ity OF  COIXECTINQ   BaNK. 

1.  Instructing  the  jury  that  a  draft  re- 
ceived by  a  bank  for  collection,  with  billa 
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«f  lading,  insurance  policy,  and  bill  of  sale 
attached,  under  instructions  to  deliver  the 
documents  "on  payment,"  must  be  regarded 
as  paid,  so  as  to  render  the  collecting  bank 
accountable  therefor  to  the  forwarding  bank, 
if  the  collecting  bank  permitted  the  drawees 
(who  were  also  the  agents  of  the  carrier), 
upon  accepting  the  draft,  to  take  over  the 
shipment  under  a  stipulation  to  recognize 
the  bank  as  owner,  and  an  agreement  to  ae- 
count  to  it  for  the  proceeds  of  sale,  affords 
no  ground  for  reversal,  where  the  court  im- 
mediately thereafter  said  that  the  proceeds 
of  the  sale  under  ihe  agreement  were  to  be 
payment  only  if  they  equaled  the  amount  of 
the  draft,  and  otherwise  were  to  be  payment 
jfMro  tanto,  and  where  the  evidence  would 
not  have  warranted  a  finding  that  the  value 
of  the  shipment  was  less  than  the  amount 
of  the  draft. 

[Bd.  Note.— For  other  caws,  see  Trial,  Gent 
Dig.  SS  706-707 ;    Dec.  Dig.  «s»296(l).] 

Banks  and  Banking  ^=9166  —  Collec- 
tx0n8— lzabilitt  or  colixcting  bank. 
2.  A  bank  forwarding  a  draft  for  col- 
lection, with  bills  of  lading,  insurance  pol- 
icy, and  bill  of  sale  attached,  is  entitled  to 
demand  an  aocountins  from  its  correspond- 
ent bank  for  the  avails  of  the  draft,  and  to 
resist  an  action  for  the  recovery  back  of 
money  which  it  had  received  from  he  cor- 
respondent bank  upon  the  draft,  although 
it  may  have  had  a  guaranty  against  loss 
given  by  the  drawer  of  the  draft. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  SS  671-673,  583-686;  Dee.  Dig. 
^s>165.J 

[No.  244.] 

Argued   April  13  and  14,   1016.     Decided 
June  5,  1016. 

ON  WlUT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  judgment 
which,  on  a  second  writ  of  error,  affirmed  a 
judgment  of  the  District  Court  for  the 
Western  District  of  Oregon  in  favor  of  de- 
fendant in  an  action  by  a  collecting  bank 
to  recover  from  a  forwarding  bank  money 
which  the  former  had  paid  to  the  latter  on 
account  of  a  draft  sent  for  collection.  Af- 
firmed. 

See  same  case  below,  124  C.  C.  A.  434, 
206  Fed.  646. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Warren  Gregory,  George  H. 
Whipple,  and  T.  L.  Stiles  for  petitioner. 

Messrs.  E.  8.  Hc€k>rd  and  J.  A.  Kerr 
^  for  respondent. 

•    *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  Russo-Chinese  Bank  brought  this  ac- 
tion to  recover  back  money  which  it  had 
paid  to  the  National  Bank  of  Commerce  of 
Seattle.  Judgment  of  nonsuit  was  entered 
on  the  first  trial  and  was  reversed  by  the 
circuit  court  of  appeals.    100  C.  C.  A.  308, 


187  Fed.  80.    On  the  second  trial,  there  was 
a  verdict  for  the  defendant,  and  the  judg- 
ment entered  accordingly  was  affirmed.   124 
C.  C.  A.  434,  206  Fed.  646.    The  case  comes  h 
here  on  certiorari.  § 

•The  facts  are  these:  In  December,  1003,* 
the  Centennial  Mill  Company,  of  Seattle^ 
shipped  by  the  steamship  "Hyades"  of  the 
"Puget  Sound-Oriental  Line"  35,312  quar- 
ter sacks  of  flour  to  be  transported  to  Port 
Arthur,  or  Dalny,  and  to  be  there  delivered 
''unto  shipper's  order  or  to  his  or  their 
assigns  (notify  Clarkson  &  Company)."  In 
accordance  with  the  usual  course  of  busi- 
ness the  Centennial  Mill  Company  drew  its 
draft,  dated  December  11,  1003,  on  Clark- 
son  k  Company,  for  $36,104.80,  payable 
ninety  days  after  sight,  to  the  order  of  the 
National  Bank  of  Commerce  (with  ex- 
change and  collection  charges),  and,  at- 
taching thereto  the  original  and  duplicate 
of  the  bill  of  lading  for  the  shipment  above 
described  (which  was  indorsed  in  blank), 
the  policy  of  insurance,  and  bill  of  sale  to 
Clarkson  k  Company,  delivered  the  draft 
to  the  National  Bank  of  Commerce,  of 
Seattle,  which  paid  the  amount  of  the  draft 
to  the  Mill  Company.  This  bank  then  for- 
warded the  draft,  with  the  documents,  to 
the  Port  Arthur  branch  of  the  Russo- 
Qhinese  Bank  for  collection,  stating  in  the 
letter  of  transmittal:  "Documents  are  tu 
be  delivered  on  payment."  The  letter,  with 
the  draft  and  documents,  was  received  on 
January  22,  1004.1  In  acknowledging  re- 
ceipt, the  Russo-Chinese  Bank  used  the 
usual  form  of  letter,  which  stated  that  spe- 
cific instructions  must  be  given  concerning 
disposition  of  bills  and  documents,  and 
storage  of  goods,  in  case  the  draft  were 
dishonored.  No  such  instructions  were 
given.  The  draft  was  presented  for  accept- 
ance on  January  23,  1004,  and  was  accepted 
on  January  30,  1004,  by  Clarkson  k  Com- 
pany, and  the  Seattle  bank  was  notified  ac- 
cordingly. The  acceptance  fixed  April  30, 
1004,  as  the  due  date,  according  to  the 
tenor  of  the  draft,  and  on  the  expiration  of 
two  days'  grace  allowed  by  the  Russian  law^ 
it  was  protested  on  May  3,  1004.  There  f 
was  evidence  that  the  draft,  with* deed  of* 
protest,  was  mailed  to  the  Seattle  bank  on 
May  26,  1004;  and  there  was  counter  testi- 
mony that  it  never  was  received. 

The  Russo-Japanese  War  was  formally 
declared  on  February  10,  1004.  From 
February  0th  there  was  a  stringent  water 
blockade  of  Port  Arthur,  and  about  Mi^y  3d 
the  investment  was  made  complete  by  the 
Japanese  land  forces.  Port  Arthur  fell  on 
January  2,  1005,  and  thereupon  the  Jap- 
anese authorities  took  possession  of  all  the 


iFor  convenience,  we  give  the  dates  ''New 
fityle," 
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booka  and  documents  of  the  Russo-ChineBe 
Bank  at  Port  Arthur;  these  were  retained 
until  March,  1906,  when  they  were  returned 
to  the  bank  and  taken  to  its  home  office  at 
Bt.  Petersburg. 

Clarkson  k  Company,  an  importing  firm 
haying  its  principal  place  of  business  at 
Vladiyostok  and  a  branch  office  at  Port 
Arthur,  were  also  the  agents  at  the  latter 
place  of  the  steamship  company  which  car- 
ried the  flour.  On  April  29,  1904,  the  Port 
Arthur  branch  of  the  Russo-Chinese  Bank 
wrote  to  the  Shanghai  branch  of  the  bank 
(in  answer  to  an  inquiry  requested  by  a 
representative  of  the  Centennial  Mill  Com- 
pany) that  the  bank  had  "all  shipping 
documents,"  and  added:  "The  flour  rela- 
tire  to  the  first  three  bills"  (including  the 
one  in  question)  "is  in  the  hands  of  Clarkson 
&  Company  and  has  been  sold  by  them. 
They  promised  to  take  up  the  bills  as  soon 
as  they  get  the  money  of  their  sale  .  .  . 
Bill  No.  1659/7035"  (that  is,  the  draft  here 
inyolved)  "is  due  to-morrow  and  shall  be 
protested  if  not  paid."  It  was  further 
stated  that  the  fact  that  Clarkson  &  Com- 
pany had  obtained  possession  of  the  goods, 
although  the  bill  of  lading  was  held  by  the 
bank,  was  due  to  their  being  the  steamship 
agents,  and  could  not  be  prevented.  On 
July  7,  1904,  the  Seattle  bank  wrote  to  the 
Russo-Chinese  Bank  at  St.  Petersburg  that 
Clarkson  had  advised  the  drawer  that  this 
^  draft,  and  others,  had  been  paid  before  ma- 
^  turity.  The  Russo-Chinese  Bank  replied,  in 
•  substance,  that  it  was  not  in  apposition  to 
trace  the  matter,  but  would  investigate  it 
as  soon  as  possible.  There  was  further  cor- 
respondence in  which  the  Seattle  bank  set 
forth  its  information  as  to  the  payment  of 
the  draft,  and  the  Russo-Chinese  Bank  reit- 
erated its  inability  to  ascertain  the  facts. 
Finally,  in  response  to  the  demand  of  the 
Seattle  bank  for  the  return  of  the  bill  of 
lading  attached  to  the  draft,  or  a  remittance 
of  its  amount,  the  Russo-Chinese  Bank,  St. 
Petersburg,  under  date  of  November  9,  1904, 
forwarded  to  the  Seattle  bank  a  check  for 
$36,013.70  (being  $36,194.80,  the  face  of  the 
draft,  less  commission  and  charges),  and 
added:  "It  remains,  of  course,  however 
understood  that  in  case  your  above  remit- 
tance proves  not  to  have  been  paid  for  by 
Clarkson  k  Co.  you  are  held  responsible  to 
refund  the  amount  of  our  today's  cheque." 
The  Seattle  bank  (December  6)  acknowl- 
edged receipt,  pointing  out  that  a  balance 
of  $2,298.49  was  still  needed  to  make  pay- 
ment of  principal  and  interest  in  full,  and 
stating:  "We  on  our  part  agree  upon  re- 
turn to  us  of  both  sets  of  bills,  liiowing 
that  the  draft  has  not  been  paid,  to  reim- 
burse you  in  the  sum  paid  us,  provided, 
that  we  were  in  no  wise  injured  l^  the  fact 


that  your  Port  Arthur  branch  has  indefi- 
nitely held  the  bills  after  their  maturity, 
at  which  time  they  could  have  been  returned 
to  us  and  we  could  have  collected  from  the 
Steamship  Company."  On  December  29, 
1904,  the  Russo-Chinese  Bank,  St.  Peters- 
burg, enclosed  check  for  the  balance  re- 
quested, and  said:  "It  remains  understood 
that  in  case  your  above  remittance  proves 
not  to  have  been  paid,  you  declare  your- 
selves ready  to  refund  us  these  $2,298.49 
with  the  $36,013.70,  sent  on  27/9  November 
plus  accrued  interest."  And  in  reply  the 
Seattle  bank  agreed  "that  guarantee  con- 
tained in  our  letter  of  December  6th  shall 
also  cover  this  amount." 

When  the  Russo-Chinese  Bank  obtained 
from   the  Japanese   authorities   the   books 
and    documents,    it    ascertained    that    the^ 
draft  in  question  had  been  protested  for;jJ 
nonpayment,  and  had  been  mailed  to  the* 
Seattle  bank.    Thereupon,  on  June  27,  1906, 
the  Russo-Chinese  Bank  demanded  the  re- 
funding of  the  money  paid  to  cover  the 
draft.     The  demand  was  refused  and  this 
action  was  brought. 

It  was  alleged  in  the  complaint  that  the 
payment  to  the  Seattle  bank  had  been  made 
upon  condition  that  "if  it  should  thereafter 
be  ascertained  that  said  draft  had  not  been 
paid,"  the  money  should  be  refunded,  and 
that  there  had  been  no  payment  in  fact. 
The  defendant  denied  that  the  condition 
was  as  stated,  and  alleged  that  it  had 
agreed  to  reimburse  the  plaintiff  upon  the 
return  "of  both  sets  of  bills"  and  a  show- 
ing that  the  draft  "had  not  been  paid," 
provided  the  defendant  was  in  no  wise  in- 
jured by  the  negligence  of  the  plaintiff  in 
the  performance  of  its  duties.  It  was 
further  averred,  among  other  things,  that 
the  draft  had  been  paid  in  full  by  Clarkson 
&  Company;  that  it  was  the  duty  of  the 
plaintiff  not  to  permit  the  fiour  represented 
by  the  bill  of  lading  to  be  appropriated  by 
Clarkson  k  Company;  and  that  if  the  pro- 
ceeds of  the  sale  of  the  fiour  were  not  ap- 
plied to  the  payment  of  the  draft,  the  fail- 
ure was  due  to  the  plaintiff's  carelessness 
and  breach  of  duty.  The  plaintiff  in  its 
reply  denied  these  averments  and  alleged 
affirmatively  that  Clarkson  &  Company 
were  the  agents  of  the  steamship  company, 
and  that  it  was  well  known  to  the  defend- 
ant that,  upon  arrival,  the  fiour  would  be 
delivered  into  their  keeping  as  such  agents, 
whether  the  draft  was  paid  or  not,  and  that 
the  appropriation  of  the  fiour  by  them  be- 
fore payment  was  a  matter  not  within 
plaintiff's  controL 

The  judgment  of  nonsuit  on  the  first 
trial,  because  of  a  failure  to  show  the  re- 
turn of  the  draft  and  accompanying  docu- 
ments, and  thus  to  prove  the  breach  of  aa 


Digitized  by 


Google 


1915. 


RUSSO-CHINESS  BANK  r.  NATIONAL  BANK  OF  COMMEBOB. 


656 


ocpress  promiBe,  was  rerened  upon  the 
ground  that  the  complaint  stated  a  cause 
of  action  upon  an  implied  agreement  to  re- 
store money  paid  under  mistake  of  fact. 

H  109  C.  a  A.  398,  187  Fed.  p.  86. 

•  *0n  the  second  trial  the  jury  found  a  gen- 
eral Terdict  in  favor  of  the  defendant,  and 
also  returned  a  special  finding  as  follows: 
"We  .  .  .  find  that  the  Port  Arthur 
branch  of  the  Russo-Chinese  Bank  did  re- 
ceive payment  for  the  draft  dated  December 
11th,  1903,  on  account  of  which  the  plain- 
tiff made  the  remittance  to  the  defendant 
alleged  in  the  complaint." 

The  court  of  appeals  held  that,  notwith- 
standing the  protest  of  the  draft  and  the 
other  evidence  introduced  by  the  plaintiff 
to  show  that  it  had  not  been  paid,  this  spe- 
cial finding  had  sufficient  support.  In  its 
•accinct  review  of  the  evidence  the  court 
ndd: 

'The  flour  in  question  was  carried  to 
Port  Arthur  by  the  ship  Hyades,  which 
reached  there  about  the  middle  of  January, 
1904.  The  evidence  also  shows  that  Clark 
son  k  Company  were  laige  customers  of  the 
bank.  The  succeeding  ship  of  the  steam- 
ship company,  also  carrying  flour  among 
other  things,  reached  Port  Arthur  about  the 
7th  of  February,  1904.  Short"  (assistant 
manager  of  Clarkson  k  Oompahy  until,  as 
he  said,  February  4,  1904)  "testifled, 
among  other  things,  that  when  the  Hyades 
arrived  with  the  35,312  quarter  sacks  of 
flour  in  question,  there  were  but  from  6,000 
to  8,000  sacks  in  Clarkson  &  Company's 
warehouse,  and  that  when  that  shipment 
arrived  he  went  to  the  Port  Arthur  bank 
on  behalf  of  Clarkson  k  Company  to  accept 
the  draft  drawn  for  the  purchase  price  of 
it^  and  did  so;  that  when  he  accepted  the 
draft  Mr.  Ofsiankin"  (manager  of  the 
Russo-Chinese  Bank  at  Port  Arthur),  "on 
behalf  of  the  bank,  authorized  Clarkson  k 
Company  to  take  immediate  possession  of 
the  flour  and  sell  it,  and  that  he  (Short), 
on  behalf  of  that  flrm,  gave  the  bank  what 
he  designates  as  a  'letter  of  guaranty,*  and 
what  Davidson"  (then,  as  he  testifled,  man- 
ager of  Clarkson  k  Company  at  Port 
Arthur)  "in  his  deposition  designates  as 
«ne  of  'hypothecation,'  recognizing  the  flour 

f4  as  the  property  of  the  bank  until  paid  for, 

T  and^agreeing  to  pay  over  to  the  bank  the 
proceeds  thereof  until  full  payment  was 
made;  that  the  letter  was  the  regular  form 
of  bank  guaranty;  it  was  a  printed  form,' 
said  the  witness.  And  both  Short  and 
Davidson  testifled  that  what  was  done  in 
the  matter  of  the  shipment  here  in  question 
was  in  accordance  with  a  long-established 
eufltom  between  the  Port  Arthur  bank  and 
Clarkson  k  Company;  Short  testifying  that: 
'From  the  year  1900  the  same  rule  existed. 


We  always  gave  the  bank  a  letter  of  guar- 
anty against — ^a  letter  of  guaranty  to  take 
delivery  of  the  cargo,  and  the  cargo  belonged 
to  them  until  it  was  paid  for,  and  we  sold 
it  out  and  deposited  the  money  in  the  bank 
from  time  to  time  as  Clarkson  k  Company 
got  it  in.'  Davidson,  in  his  deposition, 
corroborates  the  testimony  of  Short  in  thai 
regard.  .  .  •  Short  testifled  that  upon 
the  acceptance  by  Clarkson  k  Company  of 
the  draft  in  question,  and  the  delivery  by 
that  flrm  to  the  Port  Arthur  bank  of  the 
documents  mentioned,  Clarkson  k  Com- 
pany took  possession  of  the  35,312  quarter 
sacks  of  flour;  and  that  they  thereupon 
commenced  selling  it,  and  paying  into  the 
bank  the  proceeds  thereof,  is  a  fair  infer- 
ence from  his  testimony,  as  well  as  that  of 
Davidson.  It  appears  from  the  latter's  tes- 
timony that,  by  reason  of  orders  of  the 
Russian  military  authorities,  he  was  com- 
pelled to  leave  Port  Arthur,  and  did  so  on 
the  17th  of  February,  1904.**  After  referring 
to  the  fact  that  Davidson  was  evidently 
confldent  that  the  steamer  that  brought 
the  flour  was  the  "Pleiades"  (the  steamer 
that  arrived  in  February,  after  the  "Hy- 
ades"), the  court  continued: — ^"but  the 
flour  itself,  the  witness  distinctly  testifled, 
was  sold  by  him  before  leaving  Port  Arthur 
to  the  flrm  of  Ginsburg  k  Company,  which 
he  testifled  was  a  large  Russian  flrm  doing 
an  extensive  business  with  the  Port  Arthur 
bank,  and  with  its  principal  place  of  busi- 
ness at  that  place,  and  which  sale  he  testi- 
fied he  had  to  make  in  order  to  protect 
Clarkson  k  Company  against  the  war  con-^g 
ditions  then  prevailing.  His  testimony  is,^ 
in  •part,  that  he  arranged  with  GiDsburg  k* 
Company  to  pay  a  part  of  the  money  for 
which  he  sold  the  flour  into  the  Port  Arthur 
bank,  and  to  take  a  draft  from  that  com- 
pany on  Shanghai  in  his  favor,  which  he 
intended  to  pay  into  Clarkson  k  Company's 
branch  at  that  place,  and  that  he  took  the 
head  of  the  flrm,  Ginsburg,  to  the  Port 
Arthur  bank,  and  explained  to  the  manager 
of  that  bank  the  terms  of  the  sale,  to  which 
he  agreed.  Short  testifled  that  the  Pleiades 
arrived  at  Port  Arthur  about  the  7th  of 
February,  and  that  he  himself  left  there 
on  board  of  that  vessel,  and  that  not  more 
than  1,500  or  2,000  sacks  of  flour  were 
landed  at  Port  Arthur  from  that  ship,  so 
that  the  jury  might  well  have  concluded 
that  the  35,000  or  40,000  sacks  of  flour 
which  Davidson  thought  were  brought  by 
the  Pleiades  was  the  consignment  of  flour 
that  the  Hyades  carried  to  that  port  a  few 
weeks  before.  As  a  matter  of  course  that, 
and  all  other  inconsistencies  in  the  testi- 
mony of  the  various  witnesses,  as  well  as 
their  veracity,  were  matters  for  the  deter- 
mination of  the  jury,  in  the  light  of  all 
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of  the  faoU  and  eireuniBtaiices  of  the  case. 
Moreover,  there  was  testimony  tending  to 
■how  that  from  the  let  of  January,  1904, 
to  November  23d  of  the  slune  year,  Clark- 
son  k  Company  paid  into  the  Port  Arthur 
hank  126,928  roubles  and  97  kopeks."  109 
a  C.  A.  439-^41,  206  Fed.  pp.  651-663. 

We  agree  with  the  court  of  appeals  that 
the  special  finding  of  the  jury  was  ade- 
quately supported.  Error  is  assigned  with 
respect  to  the  following  instruction  to  the 
jury: 

''If  you  find  from  the  evidence  in  this 
case  that  plaintiff  permitted  Clarkson  Com- 
pany to  take  over  the  flour  under  such  an 
arrangement  as  the  defendant  claims  with 
the  stipulation  that  the  plaintiff  was  the 
owner  of  the  fiour  and  with  the  agreement 
that  Clarkson  &  Company  would  account 
to  the  plaintiff  for  the  proceeds  of  the  sale 
of  the  flour,  then  I  instruct  you  that  such 
action  on  th#  part  of  the  plaintiff  consti- 
2  tutes  in  law  a  payment  of  the  draft  in 
?  question  and  the  plaintiff  cannot  recover 
and  your  verdict  must  be  for  the  defend- 
ant" 

It  U  said  by  the  petitioner  that  "if  we 
assume  that  the  Port  Arthur  branch  did, 
contrary  to  its  Instructions,  permit  Clark- 
son to  take  over  the  flour,  then  to  the  extent 
of  the  value  of  the  security  that  was  there- 
by released  it  may  have  been  responsible." 
But  it  is  argued  that  "although  the  bank 
did  without  warrant  release  the  security," 
still  no  damage  resulted  to  the  Seattle  bank 
if  Clarkson  &  Company  were  in  fact  able 
to  pay  their  draft,  and  that  there  was 
abundant  evidence  that  Clarkson's  financial 
standing  In  Port  Arthur  at  this  time  was 
good;  and  that  in  any  event  the  debt  could 
not  be  deemed  to  be  paid  to  a  greater  ex- 
tent than  the  value  of  the  property.  The 
trial  oourti  it  is  insisted,  in  effect  directed 
a  finding  of  payment,  if  the  jury  found 
that  the  agreement  was  made  as  described, 
rccpardless  of  this  value. 

This  criticism  of  the  instruction  fails,  we 
think,  to  take  proper  account  of  its  context. 
Immediately  following  the  words  quoted, 
the  court  said: 

"It  is  a  general  rule  of  law  that  where 
collateral  security  is  received  for  a  debt 
with  power  to  convert  the  security  into 
money,  this  is  specifically  applicable  to  the 
payment  of  such  debt;  the  same  person  be- 
ing the  party  to  pay  and  receive,  no  act  is 
necessary  and  the  law  makes  the  applica- 
tion. If  the  proceeds  equal  or  exceed  the 
amount  of  the  debt  it  is  de  facto  paid;  no 
action  would  lie  for  it,  and  proof  of  these 
facts  would  support  the  defense  of  pay- 
ment. And  if  you  find  from  the  evidence 
fai  this  epMo  that  the  plaintiff  did  consent 
lo  CQarkson  taking  over  the  fiour  in  ques* 


tion  and  consented  to  the  sale  of  the  same 
by  Clarkson  k  Company,  and  then  Clark- 
son &  Company  sold  the  fiour  in  question 
and  paid  over  the  proceeds  thereof  to  the 
plaintiff,  then  such  payment  of  the  pro- 
ceeds of  the  sale  of  such  fiour  to  the  plain- lo 
tiff  operated  as  a  payment  of  the  draft  in^ 
question, — ^provided  the  proceeds^of  the  sale  * 
of  the  fiour  equaled  tiie  amount  of  the 
draft;  and  if  such  proceeds  did  not  equal 
or  exceed  the  amount  of  the  debt  then  it 
was  a  payment  pro  ^on^o— that  is  a  pay- 
ment of  so  much  of  the  said  draft  as  the 
proceeds  of  the  sale  of  the  fiour  would  pay 
of  the  same;  and  this  is  the  law,  notwith- 
standing the  fact  that  plaintiff  may  have 
received  the  proceeds  of  the  sale  of  said 
flour  and  placed  the  same  to  the  credit  of 
Clarkson  i  Company  in  its  bank,  and  per- 
mitted Clarkson  k  Company  to  use  said 
funds  for  other  purposes." 

In  this,  the  trial  judge  made  his  mean- 
ing sufficiently  clear.  If  the  proceeds  of 
the  sale  under  the  agreement  were  to  be 
payment  only  if  they  "equaled  the  amount 
of  the  draft,"  and  otherwise  were  to  be 
"payment  pro  twnto^**  plainly  the  sgree- 
ment  itself  was  not  to  be  treated  as  consti- 
tuting payment  regardless  of  the  value  of 
the  flour.  Taking  the  instructions  on  this 
point  in  their  entirety  we  think  that  their 
fair  import  was  that  the  flnding  of  pay 
ment  in  consequence  of  the  stated  arrange- 
ment was  to  be  reached  only  in  ease  the 
value  of  the  flour  was  not  less  than  the 
amount  of  the  draft 

Moreover,  the  record  does  not  disclose 
a  controversy  as  to  the  value  of  the  flour. 
The  evidence  as  to  this  amply  supported  a 
finding  that  the  fiour  was  at  least  worth 
the  amount  of  the  draft,  and  indeed  it  could 
not  be  said  that  a  different  conclusion  would 
have  had  adequate  support  in  the  proof. 
Mr.  Friedburg,  officer  of  the  Russo-Chinese 
Bank,  testified  that  he  did  not  know  "the 
price  of  the  flour,"  but  that,  so  far  as  he 
knew,  "during  the  siege  of  Port  Arthur 
the  price  of  flour  was  a  little  higher  than 
before  the  outbreak  of  the  war,  but  there 
was  a  lot  of  flour  in  the  go-downs  of  the 
government  and  no  scarcity  was  felt  of  it." 
Mr.  Clarkson  testified,  referring  to  the  Gins- 
burg  sale:  "The  first  I  heard  was  that  the 
fiour  had  been  sold  at  two  roubles  a  sack.^ 
I  firmly  believe  at  that  time,  that  as  war  ^ 
had  broken  out,  the  flour  that^waa  in  Port  * 
Arthur  at  the  time  was  worth  fully  Rbls. 
3.00  a  sack;  consequently  I  considered  that 
any  sale  made  at  Rbls.  2.  was  at  least  one 
rouble  below  the  market  value.  To  the 
best  of  my  knowledge  and  belief  the  sell* 
ing  price  before  hostilities  commenced  was 
from  Rbls.  2.60  to  Rbls.  2.60  a  sack.  •  .  • 
Aeting  vnder   instructions   from   m^  <&• 
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bulk  in  Port  Arthur  refused  to  let  Gins- 
Irarg  &  Company  haye  the  flour  at  Rbls. 
8.00,  whereupon  Oineburg  4  Company 
agreed  to  pay  RblB.  2.40."  Mr.  Short,  when 
asked  "the  market  price  of  the  flour"  at  the 
time  he  left»  said:  "It  was  selling  from 
two  forty  to  two  sixty-five  roubles  a  sack." 
Mr.  Davidson  testified  that  there  was  "no 
market  price  of  flour  at  that  time;"  but 
when  asked  whether  "there  were  not  two 
separate  bills  of  sale"  made  by  him  to  Gins- 
burg  4  Company  for  that  flour,  one  at  2. 
roubles  and  the  other  at  2.40  roubles,"  he 
answered  that  it  was  "quite  true  there  were 
two  prices"  arranged  by  him,  and  that  "the 
lower  price  was  sufficient  to  meet  the  draft." 
He  added:  "I  made  the  sale  to  Ginsburg  4 
Company  at  what  I  considered  a  fair  mar- 
ket value  under  the  circumstances;  namely, 
that  I  had  to  leave  Port  Arthur,  and  that 
there  was  no  one  there  I  considered  eligible 
to  succeed  me.  The  proflt  was  20  to  25 
per  cent,  as  near  as  I  can  remember."  It 
cannot  be  said  that  the  evidence  warranted 
a  finding  that  the  value  of  the  flour  was 
less  than  the  amount  of  the  draft. 

The  Russo-Chinese  Bank  received  the 
draft,  with  documents  attached,  for  collec- 
tion. It  was  instructed  that  "documents 
are  to  be  delivered  on  payment."  It  was 
on  these  terms  that  it  was  intrusted  with 
the  bill  of  lading,  indorsed  in  blank,  which 
represented  the  flour.  It  was  its  plain  duty 
not  to  permit  Olarkson  4  Company,  upon 
whom  the  draft  was  drawn,  to  have  the  con- 
trol and  disposition  of  the  flour  until  the 
draft  was  paid.  See  Milwaukee  Nat.  Bank 
V.  City  Bank,  103  U.  a  668,  670,  671,  26 
hL.  ed.  417,  418.  It  is  no  answer  to  say 
8  that  Clarkson  4  Company  were  the  agents 
of  the  steamship*  company,  for,  while  they 
might  be  able  to  obtain  custody  of  the  flour, 
it  would  only  be  in  their  capacity  as  such 
agents,  and  without  the  right  of  disposi- 
tion. Nor  was  the  case  altered  by  the 
acceptance  of  the  draft,  for  the  condition 
attached  to  the  delivery  of  the  flour  with 
the  ju9  disponendi  was  payment,  not  accept- 
ance. If,  in  these  circumstances,  the  bank 
entered  into  an  agreement  with  Clarkson  4 
Company,  as  was  testified,  that  the  latter 
were  to  take  over  the  fiour  and  sell  it, 
promising  to  account  for  the  proceeds,  this 
was  manifestly  a  misappropriation  of  the 
property,  and  there  arose  in  consequence 
liability  to  account  for  its  value.  This 
action  was  brought  by  the  Russo-Chinese 
Bank  to  recover  money  which  it  had  paid 
to  the  Seattle  bank,  and,  with  respect 
neither  to  the  express  promise  to  refund 
nor  the  promise  implied  in  law,  can  it  be 
■aid  that  the  plaintiff  was  entitled  to  suc- 
ceed if,  at  the  time  of  the  payment  to  the 
Ssattlo  bank,  it  paid  merely  what  it  owed. 
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There  is  no  theory  which  permits  it  to- 
recover,  save  that  it  paid  under  a  mistako 
of  fact;  that  is,  that  upon  the  actual  facta 
it  was  not  liable  to  make  the  payment  it- 
did  make.  If,  however,  it  appeared  that 
the  value  of  the  flour  was  equal  to  the 
amount  of  the  draft,  and  it  was  found  that 
the  bank,  contrary  to  its  instructions,  had 
permitted  Clarkson  4  Company  to  take  and 
dispose  of  the  flour,  it  would  necessarily 
follow  that  the  Russo-Chinese  Bank  was 
accountable  to  the  Seattle  bank  to  the 
amount  of  the  draft,  and  was  in  the  same 
position,  so  far  as  the  right  of  the  Seattle 
bank  against  it  was  concerned,  as  if  it  had 
received  the  avails  of  the  draft.  It  could 
not,  by  an  agreement  in  violation  of  its 
duty,  invest  Clarkson  4  Company  with  the 
right  of  disposition,  without  accountabil- 
ity. The  instruction,  to  which  we  have  re- 
ferred, affords  no  ground  for  reversal. 

Error  is  also  assigned  with  respect  to  the 
instruction  to  the  jury  that  the  Russo- 
Chinese  Bank  became  invested  with  the  title  ^ 
and  ownership  of  the  fiour,  and  that  it^ 
could* not  be  excused  from  an  obligation* 
to  account  by  saying  that  the  fiour  had 
disappeared  without  its  knowledge.  It  is 
argued  that  the  relation  between  the  banks 
was  that  of  principal  and  agent,  not  of 
vendor  and  vendee;  that  it  took  the  draft 
for  collection.  But  the  charge,  as  we  view 
it,  was  not  to  the  effect  that  the  relation 
of  vendor  and  vendee  was  created,  but,  on 
the  contrary,  it  was  distinctly  stated  to 
the  jury  that  the  Russo-Ohinese  Bank  "was 
obligated  as  an  agent  to  act  in  good  faith 
and  protect  the  rights  of  the  National  Bank 
of  Commerce  in  the  collection  of  the  draft," 
and  that,  as  "the  agent"  for  the  owner,  it. 
"was  obligated  to  account  for  the  amount- 
of  the  draft,  to  account  for  the  security 
which  the  bill  of  lading  constituted."  In- 
view  of  the  special  finding  that  the  draft 
had  been  paid,  it  is  not  necessary  to  inquire 
as  to  whether  there  would  otherwise  have 
been  liability  on  the  part  of  the  plaintiff 
because  of  a  failure  to  exercise  reasonable 
care.  The  special  finding,  supported  by 
adequate  evidence,  was  based,  under  the  in- 
structions of  the  court,  upon  the  transac- 
tion with  Clarkson  4  Company  to  which 
we  have  referred,  and  it  must  be  deemed' 
controlling.  We  find  no  instruction  with 
reference  to  that  transaction,  or  its  legal 
effect  if  found  to  be  as  testified,  which  was 
prejudicial  to  the  plaintiff. 

Complaint  is  also  made  with  respect  to- 
certain  requests  for  instructions  and  rul- 
ings on  the  admission  of  evidence,  but  they 
are  wholly  without  merit  and  it  is  unneces- 
sary to  review  them.  It  is  said  that  the 
Seattle  bank  suffered  no  loss  because  it  had: 
a  guaranty  from  the  Centennial  Mill  Corn- 
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pany;  but  the  Seattle  bank,  in  Tiew  of  its 
relation  to  the  commercial  paper  involved, 
was  entitled  to  demand  an  accounting  from 
its  correspondent,  and  on  the  same  ground 
to  resist  this  action  for  the  recovery  back 
oi  the  money  which  it  had  received  upon 
the  draft 

As  we  discover  no  error  In  the  record, 
the  judgment  must  be  a£Qlrmed. 

Judgment  affirmed. 


aa  u.  8.  894) 

UNITED  STATES,  Plff.  in  Err., 

JIN  FUEY  MOY. 

Poisons  ^=»2  —  Statutory  Rjbstrictions 
ON  Possession  or  NABCOTics--CoNSTBno- 
noN. 

The  grave  doubts  as  to  congressional 
power  whidb  any  other  construction  would 
raise  require  that  the  provision  of  the  act 
of  December  17,  1914  (38  Stat,  at  L.  789, 
ehap.  1),  §  8,  making  it  unlawful  for  "any 
person"  who  has  not  registered  or  paid  the 
special  tax  imposed  by  that  act  to  have  in 
his  possession  or  control  opium  or  coca 
leaves,  their  salts,  derivatives,  or  prepara- 
tions, be  construed  as  referring  to  those 
only  who  are  required  by  that  statute  to 
register  and  pay  the  special  tax,  viz.,  all 
persons  who  produce,  import,  manufacture, 
compound,  deal  in,  dispense,  sell,  distribute, 
or  give  away,  any  of  said  drugs,  notwith- 
standing the  exception  in  such  section  in 
favor  of  the  possession  of  drugs  prescribed 
in  good  faith  by  a  physician,  since  this  ex- 
ception stands  alongside  of  one  that  saves 
employees  of  registered  persons  and  nurses 
under  the  Supervision  of  a  physician,  etc., 
and  is  so  far  vague  that  it  may  have  been 
intended  to  mean  other  persons  carrying 
out  a  doctor's  order,  rather  than  the  pa- 
tients. 

pBd.  Noted— Hor  other  caMS^  see  Poisons,  Cent. 
DtsTf  1 ;    Dee.  Dig.  «s»2.] 

[No.  526.] 

Argued  December  7,   1915.     Decided  June 
5,  1916. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Pennsylvania  to  review  a  judgment 
quashing  an  indictment  charging  a  con- 
spiracy for  the  possession  of  opium  and 
salts  thereof.    Affirmed. 

See  same  case  below,  225  Fed.  1003. 
The  facts  are  stated  in  the  opinion. 
Assistant  Attorney  General  Wallace  and 
Mr.  W.  C.  Herron  for  plaintiff  in  error. 

Messrs.  H.  Ralph  Burton,  lievl  Cooket 
George  X.  McLanahan,  and  William  Strita 
\  McDowell  for  defendant  in  error. 

>    ^Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  indictment  under  §  8  of  the 
Ml  of  December  17,  1914,  chap.  1,  38  Stat.  * 


at  L.  785,  789.  It  was  quashed  by  the  dis- 
trict court  on  the  ground  that  the  statute 
did  not  apply  to  the  case.  225  Fed.  1003. 
The  indictment  charges  a  conspiracy  with 
Willie  Martin  to  have  in  Martin's  posses- 
sion opium  and  salts  thereof,  to  wit,  one 
dram  of  morphine  sulphate.  It  alleges  that 
Martin  was  not  registered  with  the  col- 
lector of  internal  revenue  of  the  dis- 
trict, and  had  not  paid  the  special  tax 
required;  that  the  defendant,  for  the 
purpose  of  executing  the  conspiracy,  is- 
sued to  Martin  a  written  prescription 
for  the  morphine  sulphate,  and  that  he 
did  not  issue  it  in  good  faith,  but  knew 
that  the  drug  was  not  given  for  medi- 
cinal purposes,  but  for  the  purpose  of  sup- 
plying one  addicted  to  the  use  of  opium. 
The  question  is  whether  the  possession  con- 
spired for  is  within  the  prohibitions  of  the 
act. 

The  act  is  entitled,  ''An  Act  to  Provide 
for  the  Registration  of,  with  Collectors  of 
Internal  Revenue,  and  to  Impose  a  Special 
Tax  Upon,  All  Persons  Who  Produce,  Im- 
port, Manufacture,  Compound,  Deal  in.  Dis- 
pense, Sell,  Distribute,  or  Give  Away  Opium 
or  Coca  Leaves,  Their  Salts,  Derivatives, 
or  Preparations,  and  for  Other  Purposes." 
By  §  1  the  persons  mentioned  in  the  title | 
are  required  to  register,  and  to  pay^aS 
special  tax  at  the  rate  of  $1  per  ^nimm, 
with  certain  exceptions,  and  it  is  made  un- 
lawful for  the  persons  required  to  register 
to  produce,  etc.,  the  drugs  without  having 
registered  and  paid  the  special  tax.  All 
provisions  of  law  relating  to  special  taxes 
are  extended  to  this  tax.  By  §  2  it  is  de- 
clared unlawful  for  any  person  to  sell  or 
give  away  the  drugs  mentioned  without  a 
written  order,  provided  for,  excepting  de- 
liveries by  physicians,  etc,  or  on  their 
order,  and  certain  other  cases.  Then,  after 
provision  for  returns,  it  is  made  unlaw- 
ful by  §  4  for  any  person  who  shall  not 
have  registered  and  paid  the  special  tax 
to  send,  carry,  or  deliver  the  drugs  in  such 
commerce  as  Congress  controls,  again  with 
exceptions.  By  §  6  preparations  containing 
certain  small  proportions  of  the  drugs  are  ex- 
cluded from  the  operation  of  the  aet,  under 
conditions.  By  §  7  internal  revenue  tax 
laws  are  made  applicable,  and  then  comes 
S  8,  under  which  the  indictment  is  framed. 

By  §  8  it  is  declared  unlawful  for  ''any 
person"  who  is  not  registered  and  has  not 
paid  the  special  tax  to  have  in  his  pos- 
session or  control  any  of  the  said  drugs, 
and  "such  possession  or  control"  is  made 
presumptive  evidence  of  a  violation  of  this 
section  and  of  §  1.  There  is  a  proviso  that 
the  section  shall  not  apply  to  any  employee 
of  a  registered  person  and  certain  others, 
with  qualifications,  or  to  the  possession  of 
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anj  of  the  drugs  which  have  been  prescribed 
in  good  faith  by  a  physician  registered  un- 
der the  act,  and  to  the  possession  of  some 
others.  And  finally  it  is  provided  that  the 
exemptions  need  not  be  negatived  in  any 
indictment,  etc.,  and  that  the  burden  of 
proving  them  shall  be  upon  the  defendant. 
The  district  judge  considered  that  the  act 
was  a  revenue  act,  and  that  the  general 
words,  "any  person,"  must  be  confined  to 
the  class  of  persons  with  whom  the  act 
previously  had  been  purporting  to  deal.  The 
^government,  on  the  other  hand,  contends 
§  that  this  act  was  passed  with  two  others  in 
*  order*  to  carry  out  the  international  opium 
convention  (38  Stat,  at  L.  1929);  that 
Congress  gave  it  the  appearance  of  a  tax- 
ing measure  in  order  to  give  it  a  coating 
of  constitutionality,  but  that  it  really  was 
a  police  measure  that  strained  aU  the 
powers  of  the  legislature,  and  that  §  8 
means  all  that  it  says,  taking  its  words  in 
their  plain,  literal  sense. 

A  statute  must  be  construed,  if  fairly 
possible,  so  as  to  avoid  not  only  the  con- 
clusion that  it  is  unconstitutional,  but  al- 
so grave  doubts  upon  that  score.  United 
States  ex  rel.  Atty.  Gen.  v.  Delaware  & 
H.  Co.  213  U.  S.  366,  408,  63  L.  ed.  836, 
849,  29  Sup.  Ct.  Rep.  627  If  we  could 
know  judicially  that  no  opium  is  produced 
in  the  United  States,  the  difficulties  in  this 
case  would  be  less;  but  we  hardly  are  war- 
ranted in  that  assumption  when  the  act 
itself  purports  to  deal  with  those  who  pro- 
duce it.  §  1.  Congress,  at  all  events,  con- 
templated production  in  the  United  States, 
and  therefore  the  act  must  be  construed  on 
the  hypothesis  that  it  takes  place.  If 
opium  is  produced  in  any  of  the  states, 
obviously  the  gravest  question  of  power 
would  be  raised  by  an  attempt  of  Congress 
to  make  possession  of  such  opium  a  crime. 
United  States  v.  De  Witt,  9  Wall.  41,  19 
L.  ed.  693.  The  government  invokes  article 
6  of  the  Constitution,  that  treaties  made 
under  the  authority  of  the  United  States 
shall  be  the  supreme  law  of  the  land.  But 
the  question  arises  under  a  statute,  not 
under  a  treaty.  The  statute  does  not  pur- 
port to  be  in  execution  of  a  treaty,  but 
calls  itself  a  registration  and  taxing  act. 
The  provision  before  us  was  not  required  by 
the  opium  convention,  and  whether  this  sec- 
tion is  entitled  to  the  supremacy  claimed 
by  the  government  for  treaties  is,  to  say 
the  least,  another  grave  question ;  and,  if  it 
is  reasonably  possible,  the  act  should  be 
read  so  as  to  avoid  both. 

The  foregoing  consideration  gains  some 
additional  force  from  the  penalty  imposed 
by  S  9  upon  aB7  person  who  violates  any 
of  the  requirements  of  the  act.  It  is  a  fine 
of  not  more  than  $2,000,  or  imprisonment 
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for  not  more  than^five  years,  or  both,  in  the* 
discretion  of  the  court.  Only  words  from 
which  there  is  no  escape  could  warrant  the 
conclusion  that  Congress  meant  to  strain 
its  powers  almost  if  not  quite  to  the  break- 
ing point  in  order  to  make  the  probably 
very  large  proportion  of  citizens  who  have 
some  preparation  of  opium  in  their  posses- 
sion criminal  or  at  least  prima  facie  crimi- 
nal, and  subject  to  the  serious  punishment 
made  possible  by  §  9.  It  may  be  assumed 
that  the  statute  has  a  moral  end  as  well 
as  revenue  in  view,  but  we  are  of  opinion 
that  the  district  court,  in  treating  those 
ends  as  to  be  reached  only  through  a  reve- 
nue measure,  and  within  the  limits  of  a 
revenue  measure,  was  right. 

Approaching  the  issue  from  this  point  of 
view  we  conclude  that  "any  person  not 
registered"  in  §  8  cannot  be  taken  to  mean 
any  person  in  the  United  States,  but  must 
be  taken  to  refer  to  the  class  with  which 
the  statute  undertakes  to  deal, — ^the  persons 
who  are  required  to  register  by  §  1.  It  is 
true  that  the  exemption  of  possession  of 
drugs  prescribed  in  good  faith  by  a  physi- 
cian is  a  powerful  argument,  taken  by  it- 
self, for  a  broader  meaning.  But  every 
question  of  construction  is  unique,  and  an 
argument  that  would  prevail  in  one  case 
may  be  inadequate  in  another.  This  ex- 
emption stands  alongside  of  one  that  saves 
employees  of  registered  persons,  as  do  §§  1 
and  4,  and  nurses  under  the  supervision  of 
a  physician,  etc.,  as  does  §  4,  and  is  so  far 
vague  that  it  may  have  had  in  mind  other 
persons  carrying  out  a  doctor's  orders  rath- 
er than  the  patients.  The  general  purpose 
seems  to  be  to  apply  to  possession  exemp- 
tions similar  to  those  applied  to  registra- 
tion. Even  if  for  a  moment  the  scope  and 
intent  of  the  act  were  lost  sight  of,  the  pro- 
viso is  not  enough  to  overcome  the  dominant 
considerations  that  prevail  in  our  mind. 

Judgment  affirmed. 


Mr.   Justice    Hughes   and   Mr. 
Pitney  dissent. 


Justice 


(241  U.  8.  S79) 
UNITED  STATES 

V. 

LOUIS  HEMMER,  William  W.  Fletcher,  J. 
E.  Peart,  et  al. 

Indians  ^=>14— Homkstbads  —  Bsanoo* 
TiONs  ON  Alienation. 

An  Indian  who  had  made  a  home- 
stead entry  under  the  act  of  March  3,  1876 
(18  Stat,  at  L.  420,  chap.  131,  Comp.  Stat. 
1913,  §  4611), — giving  Indians  bom  in  the 
United  States,  who  are  heads  of  families, 
or  have  arrived  at  the  age  of  twenty-one 
years,  and  have  abandoned  their  tribal  rela- 
tions, the  benefit  of  the  homestead  laws. 
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provided  that  titles  acquired  thereonder 
■hould  be  inalienable  for  nve  years  from  the 
date   of   payment, — and   had   Bubetantially 


Oct.  Term,  ^ 

H.  Taylor,*known  and  designated  sometimes* 

as  Henry  Taylor,  is  and  was  during  the 

times  with  which  the  suit  is  concerned  a 


performed  the  conditions  entitling  him  to    gj^^  j^^j^^  ^j  y^e  full  blood,  belonging 
:t^riSr  t^e^  p^aS?  ^f  r  a«    ^  -^^  ^  --^-  ^f  the  Santee  Sioux  ^ 


the  „ 

Jidy  4,  1884  (23  Stat,  at  L.  96,  chap.  180. 
Comp.  Stat.  1913,  §  4612),  is  not  affected 
by  the  provisions  of  the  latter  act  that  such 
Vidians  as  might  then  be  located  on  the 
public  lands,  or  should  thereafter  so  locate, 
might  avail  themselves  of  the  homestead 
laws,  but  that  patents  issued  thereunder 
should  contain  a  twenty-five  years'  limita- 
tion upon  alienation. 

_nBd.  Note.— For  other  cases,  see  Indians,  Cent. 
Ofg.  IS  8,  n-36.  i6 ;    Deo.  Dig.  <e=5>14.] 

[No.  86.] 

Submitted  May  6,  1916. 
1916. 


Decided  June  6, 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which,  reversing  a 
decree  of  the  District  Court  for  the  Dis- 
trict of  South  Dakota,  in  favor  of  com- 
plainant in  a  suit  to  remove  clouds  on  title 
«nd  cancel  certain  conveyances,  and  to  re- 
move the  lien  of  a  judgment,  remanded  the 
^sause,  with  directions  to  dismiss  the  bill. 
Affirmed. 

See  same  case  below,  123  C.  C.  A.  194, 
204  Fed.  898. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Knaebel  for 
the  United  States. 

Messrs.  liowis  Benson  and  George  Rice 
e  for  Louis  Hemmer  et  aL 


*Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  circuit 
court  of  the  United  States,  eighth  judicial 
circuit,  district  of  South  Dakota,  southern 
division,  by  the  United  States,  to  remove 
clouds  from  the  title  to  certain  described 
lands,  and  to  cancel  certain  instruments 
purporting  to  convey  the  lands,  and  pray- 
ing that  a  certain  judgment  against  the 
lands  be  declared  no  lien  thereon,  the 
ground  of  suit  being  that  the  conveyances 
and  the  judgment  were  obtained  in  opposi- 
tion to  the  restrictions  upon  the  alienation 
or  encumbrance  of  the  lands  imposed  by 
Congress. 

After  issue  joined  and  hearing  had  the 
district  court,  successor  of  the  circuit  court, 
entered  a  decree  in  accordance  with  the 
prayer  of  the  bill.  195  Fed.  790.  The  de- 
cree was  reversed  by  the  circuit  court  of 
appeals,  and  the  case  remanded  to  the  dis- 
trict court,  with  directions  to  dismiss  the 
biU.  123  C.  C.  A.  194,  204  Fed.  898.  This 
appeal  was  then  prosecuted. 

The  facts  are  the  following:     One  Henry 


of  Indians,  and  is  not  a  member  of  and  has 
never  had  any  connection  with  the  Winne- 
bago Band  of  Indians.. 

On  October  7,  1878,  Taylor  entered  upon 
the  lands  as  a  homestead,  they  being  part 
of  the  public  domain,  and  subject  to  entry 
under  the  homestead  laws  of  the  United 
States  then  in  force.  He  established  and 
continued  his  residence,  and  made  satis- 
factory proof  of  all  facts  required  by  law 

On  June  6,  1890,  a  patent  was  issued  to 
him  which  recited,  among  other  things,  that 
it  was  granted  upon  the  express  condition 
that  the  title  conveyed  thereby  should  not 
be  subject  to  alienation  or  encumbrance 
either  by  voluntary  conveyance  or  by  judg- 
ment, decree,  or  order  of  any  court,  or  sub- 
ject to  taxation  of  any  character,  but  should 
remain  inalienable  and  not  subject  to  tax- 
ation for  the  period  of  twenty  years  from 
the  data  thereof,  as  provided  by  act  of 
Congress  approved  January  18,  1881,  21 
Stat,  at  L.  315,  chap.  23.  This  act  applied 
only  to  Winnebagoes. 

Taylor  continued  to  own  the  land  until 
August  8,  1908,  when  he  and  his  wife  made 
a  contract  with  J.  E.  Peart,  one  of  the 
appellees,  by  which  they  agreed  to  convey 
the  land  to  Peart  in  fee  simple  by  war- 
ranty deed  for  the  sum  of  $2,400,  certain 
land  to  be  accepted  in  payment  of  $550  of 
such  consideration.  Time  was  made  the 
essence  of  the  contract,  and  it  was  made 
binding  upon  the  heirs,  executors,  admin- 
istrators, and  assigns  of  the  parties. 

September    8,    1908,    Peart   assigned   the 
contract  to  William  W.  Fletcher,  also  one 
of  the  appellees  herein.    After  this  contract 
Taylor  and  wife  took  possession  of  the  land 
taken  in  part  payment  of  the  consideration, 
and  Peart  took  possession  of  the  homestead  «| 
land  and  paid  the  consideration  in  full.       JJ 
•Taylor  and  his  wife  refused  to  convey  the* 
homestead  land  to  either  Peart  or  Fletcher, 
and  the  latter  instituted  suit  against  them 
to  compel  specific  performance,  which  suit 
resulted  in  a  decree  compelling  such  per- 
formance,   and    a    deed    was    executed    to 
Fletcher  by  a  commissioner  appointed  by  the 
court. 

February  5,  1909,  Fletcher  conveyed  the 
land  by  warranty  deed  to  Louis  Henuner, 
who,  in  April,  1909,  denied  possession  to 
Taylor,  who  attempted  to  remove  with  his 
family  back  on  the  land,  and  has  since  de- 
nied possession  to  him. 

June  10,  1909,  the  United  States  issued 
a  patient  to  Taylor  which  recite4  that  he 
had  established  a  homestead  upon  the  land 
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in  conformity  with  the  act  of  Congress  of 
July  4,  1884  (hereinaiter  set  out),  and  that 
therefore  the  United  States,  in  considera- 
tion of  the  premises  and  in  accordance  with 
the  provisions  of  said  act  of  Congress,  did 
and  would  hold  the  land  (it  was  described) 
for  the  period  of  twenty-five  years  in  trust 
for  the  sole  use  and  benefit  of  Taylor,  or, 
in  case  of  his  decease,  of  his  widow  and 
heirs,  according  to  the  laws  of  the  state 
where  the  land  was  located,  and  at  the 
expiration  of  that  period  would  convey  the 
same  by  patent  to  Taylor,  or  his  widow  and 
heirs,  in  fee,  discharged  of  the  trust  and 
free  of  all  charge  or  encumbrances  whatso- 
ever. It  was  declared  that  the  patent  was 
issued  in  lieu  of  one  containing  the  twenty- 
year  trust  clause  dated  June  6,  1890,  which 
had  been  canceled. 

In  1894  and  in  every  year  since,  the  coun- 
ty treasurer  of  Moody  county  (appellee 
Henderson),  Its  auditor  (appellee  Hornby), 
and  board  of  county  commissioners  have 
assessed  the  land  for  taxation  and  levied 
taxes  against  it,  and  have  caused  it  to  be 
sold,  and  are  asserting  the  right  to  tax  the 
same.  The  other  appellees  assert  interest 
in  the  land  under  tax  sales. 
00  It  will  be  observed  that  Taylor  made  his 
•  preliminary*  homestead  entry  October  7, 
1878,  by  virtue  of  the  provisions  of  the  act 
of  March  3,  1875,  18  Stat,  at  L.  4201,  chap. 
131,  Comp.  Stat.  1913,  §  4611.  The  act 
gave  Taylor,  as  an  Indian  having  the  quali- 
fications it  described  (that  is,  who  was  bom 
in  the  United  States,  was  twenty-one  years 
of  age,  the  head  of  a  family,  and  who  had 
abandoned  his  tribal  relations),  the  benefits 
of  the  homestead  law,  and  provided  that 
the  title  acquired  by  virtue  of  its  provisions 
should  not  be  subject  to  alienation  or  en- 
cumbrance, either  voluntarily  made  or 
through  proceedings  in  court,  and  should 
"remain  inalienable  for  the  period  of  five 
years  from  the  date  of  the  patent  issued 
therefor." 

Taylor,  however,  did  not  make  his  final 
proof  until  December  11,  1884,  when  he 
paid  the  final  fees  and  received  his  final 
receipt  and  certificate.  Prior  to  such  final 
proof  and  compliance  with  the  homestead 
laws  Congress  passed  the  act  of  July  4, 
1884,  23  Stat,  at  L.  96,  chap.  180,  Comp. 


Stat.  1913,  §  4612.  It  provided  "that  such 
Indians  as  may  now  be  located  on  publio 
lands,  or  as  may,  under  the  direction  of  the 
Secretary  of  the  Interior,  or  otherwise,  here- 
after, so  locate  may  avail  themselves  of  the^ 
provisions  of  the  homestead  laws  .  .  .  ;  So 
but  no  fees  or  commissions  shall  be^charged  * 
on  account  of  such  entries  or  proofs.  All 
patents  therefor  shall  be  of  the  legal  effect 
and  declare  that  the  United  States  does  and 
will  hold  the  land  thus  entered  for  the 
period  of  twenty-five  years,  in  trust  for  the 
sole  use  and  benefit  of  the  Indian  by  whom 
such  entry  shall  have  been  made,  or  in  case 
of  his  decease,  of  his  widow  and  heirs  ac- 
cording to  the  laws  of  the  state  or  territory 
where  such  land  is  located,  and  that  at  the 
expiration  of  said  period  the  United  States 
will  convey  the  same  by  patent  to  said  In- 
dian, or  his  widow  and  heirs  as  aforesaid, 
in  fee,  discharged  of  said  trust  and  free  of 
all  charge  or  encumbrance  whatsoever." 

Whether  the  patent  to  Taylor  should  have 
issued  under  that  act  and  subject  to  its 
restriction  of  twenty-five  years,  or  under 
the  act  of  1875,  and  with  a  limitation  upon 
alienation  of  five  years,  is  the  controversy 
in  the  case.  The  government  contends  for 
the  act  of  1884,  and  the  contention  had 
the  support  of  the  district  court.  Appellees 
contend  for  the  application  of  the  act  of 
1875,  and  the  circuit  court  of  appeals  ap- 
proved the  contention.  We  put  to  one  side 
the  act  of  1881,  which  prescribes  a  period 
of  nonalienation  of  twenty  years,  as  it  is 
conceded  that  the  act  applied  only  to  Winne- 
bagoes,  and  Taylor  is  a  Sioux. 

The  question  in  the  case,  then,  is  the  sim- 
ple one:  Which  act  applied  to  and  de- 
termined Taylor's  rights?  Or,  to  state  the 
question  differently  and  at  the  same  time 
give  the  test  of  its  solution,  Was  the  act 
of  1875  repealed  or  superseded  by  the  act 
of  1884  T  There  are  no  repealing  words  in 
the  latter  act,  and  if  it  repealed  the  other 
act,  it  must  have  done  so  by  implication. 
The  implication  of  such  an  effect  is  not 
favored  and  the  character  of  the  act  rejects 
it  Unquestionably  the  act  of  1884  is  the 
more  general,  and  it  has  criteria  of  applica- 
tion different  from  that  of  the  act  of  1875. 
The  acts,  therefore,  have  different  objects. 
Under  the  act  of  1884  Indians  located  on  the 


l"Sec  15.  That  any  Indian  bom  in  the 
United  States,  who  is  the  head  of  a  family, 
or  who  has  arrived  at  the  age  of  twenty-one 
years,  and  who  has  abandoned,  or  may  here- 
after abandon,  his  tribal  relations,  shaU,  on 
making  satisfactory  proof  of  such  abandon- 
ment, under  rules  to  be  prescribed  by  the 
Secretary  of  the  Interior,  be  entitled  to  the 
benefits  of  the  act  entitled,  'An  Act  to 
Secure  Homesteads  to  Actual  Settlers  on  the 
'Public  Domain,'  approved  May  twentieth, 
ighteen  hundred  ana  sixty-two,  and  the  acta 


amendatonr  thereof,  except  that  the  provi- 
sions of  the  eighth  section  of  the  said  act 
shall  not  be  held  to  apply  to  entries  made 
imder  this  act:  Provided,  however.  That  the 
title  to  lands  acquired  by  any  Indian  by 
virtue  hereof  shall  not  be  subject  to  aliena- 
tion or  encumbrance,  either  by  voluntary 
conveyance  or  the  judgment,  decree,  or 
order  of  any  court,  and  i£all  be  and  remain 
inalienable  for  a  period  of  five  years  from 
the  date  of  the  patent  issued  there- 
fori    .   •    .* 
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•  public  lands  at  the  passage  of  the  act»  or 
that  might,  under  the  direction  of  the  Secre- 
tary ol  the  Interior,  or  otherwise,  there- 
after 10  locate,  might  avail  themselves  of 
the  provisions  of  the  act. 

The  act  of  1876  was  more  circumscribed. 
It  did  not  apply  to  Indians  generally,  but 
to  those  of  special  qualifications, — ^those 
who  had  separated  themselves  from  their 
tribes  and  the  influence  of  their  tribes,  who 
had  advanced,  therefore,  to  a  higher  status 
and  were  better  prepared  to  manage  their 
affairs  than  Indians  in  general.  And  it 
might  well  have  been  considered  that  a  five- 
year  restriction  upon  the  alienation  of  their 
titles^  added  to  their  five  years'  residence, 
would  give  them  an  appreciation  of  values 
sufficient  to  protect  them  against  the  im- 
providence of  their  race  and  the  imposition 
of  others. 

Therefore,  the  acts  had  no  repugnancy, 
but  had  different  fields  of  application,  and 
this,  it  might  be  contended,  even  consider- 
ing their  future  operation.  Of  this,  how- 
ever, we  need  not  express  opinion.  The  act 
of  1884  applied  to  Indians  then  located  on 
the  public  lands.  Bearding  Taylor  sim- 
ply as  an  Indian,  those  words  might  be  con- 
sidered to  be  applicable  to  him;  regarding 
the  purpose  of  the  act,  which  was  to  con- 
fer a  benefit,  not  confirm  one,  they  did  not 
apply  to  him  or  to  Indians  in  his  situation, 
for  he,  and  Indians  such  as  he,  were  the 
beneficiaries  of  the  prior  act,  and  he  and 
other  Indians,  it  may  be, — ^but  certainly  he, 
—-had  substantially  performed  its  condi- 
tions. What  remained  to  be  done,  and  could 
have  been  done  before  the  act  of  1884  was 
passed,  was  not  much  more  than  ceremony. 

Nor  does  the  fact  that  the  act  of  1884 

applied  to  such  Indians  as  might  then  be 

located  upon  the  public  lands  broaden   it 

so  as  to  include  Indians  who  were  prooeed- 

e  ing  under  the  act  of  1875.    The   rule  is 

J§  established  that  under  acts  of  Congress  con- 

*  ceming  the  public  lands  those  are  not*  re- 
garded as  such  to  which  a  claim  has  at- 
tached, though  Congress  may,  if  it  be  so 
advised,  exercise  control  over  them.  Hast- 
ings &  D.  R.  Co.  V.  Whitney,  132  U.  S.  357, 
361,  364,  33  L.  ed.  363,  365,  366,  10  Sup. 
Ct.  Rep.  112;  Hodges  v.  Colcord,  103  U.  S. 
102,  106,  48  L.  ed.  677,  678,  24  Sup.  Ct.  Rep. 
433;  Bunker  Hill  &  S.  Min.  &  Concentrating 
Co.  V.  United  States,  226  U.  S.  548,  550,  57 
L.  ed.  345,  346,  33  Sup.  Ot.  Rep.  138.  Home- 
stead entries  under  the  act  of  1875  cannot, 
therefore,  be  considered  as  having  been  re- 
ferred to. 

Taylor  and  those  in  like  situation  did  not 
need  the  aid  of  the  act  of  1884.  Its  lan- 
guage was  not  of  confirmation  of  rights,  but 
was  permissive  and  prospective,  and  related 
to  the  initiation  and  acquisition  of  rights 
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by  a  different  class.  And  having  this  defi- 
nite purpose,  it  would  be  diffiicult  to  sup- 
pose that,  besides,  rights  acquired  under 
prior  laws  were  intended  to  be  limited  with- 
out reference  to  such  laws.  This  view 
makes  it  unnecessary  to  inquire  whether 
Taylor's  rights  had  progressed  beyond  the 
point  of  subjection  to  the  power  of  Congress, 
he  having,  as  we  have  said,  completed  his 
residence  upon  the  land,  and  nothing  re- 
maining but  to  make  final  proof  and  receive 
the  assurance  of  his  title,  which,  we  have 
seen,  was  his  situation  nearly  a  year  before 
the  passage  of  the  act  of  1884. 

Congress  has  undoubtedly  by  its  legisla- 
tion indicated  a  policy  to  protect  Indians 
against  a  hasty  and  improvident  alienation 
of  their  lands,  and  the  government  has  cited 
a  number  of  statutes.  But,  as  we  have 
pointed  out,  such  policy  was  satisfied  by  the 
act  of  1875,  and  we  do  not  think  there  is 
anything  in  the  history  of  the  act  of  1884 
which  sustains  the  contention  that  it  was 
intended  to  be  an  amendment  of  the  act  of 
1875,  or  to  indicate  that  the  latter  act  was 
not  sufficiently  potent  for  the  purposes  of 
protection.  The  recommendation  of  the  In- 
terior Department  was  for  the  remission  of 
fees,  and  this  was  responded  to,  but  con- 
fined as  we  have  indicated;  and  the  Interior 
Department  considered  it  to  be  so  confined,  |« 
for  fees  were  exacted  from  Taylor  upon  hisJJ 
final  proof,  manifesting* opinion,  within  a* 
few  months  after  the  passage  of  the  act 
of  1884,  that  it  did  not  apply  to  him. 

Decree  affirmed. 

Mr.  Justice  McBeynolds  took  no  part 
in  the  consideration  or  decision  of  this  < 
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United  States  «=»70(2)  —  Publio  Ooh- 

TBACT8— AMBIGUITT— EXTBA  WOBK  —  Db- 
OISION   OF  SUPEBVISING  ABCHITBOT. 

Any  ambiguity  in  the  specifications 
for  the  construction  of  the  foundation  for  a 
government  building  arising  from  the  use 
of  the  singular  word  "building"  instead  of 
the  plural  word  ^buildings"  m  specifying 
the  underpinning  required  to  protect  ad- 
joining property,  in  the  face  of  the  con- 
tractor's knowledge,  by  inspection,  of  the 
material  conditions,  and  of  the  other  parts 
of  the  specifications,  whidi,  inter  alia,  call 
for  "rear  walla"  instead  of  a  "rear  wall,* 
could,  at  the  utmost,  only  give  ground  for 
dispute,  and  the  extra  cost  of  underpinning 
the  rear  walls  of  both  buildings  must  be 
borne  by  the  contractor,  where  the  super- 
vising architect  decides  that  the  contraot 
calls  for  such  underpinning,  and  the  con- 
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traet  makes  final  hU  decision  as  to  the 
proper  interpretation  of  the  drawings  and 
q>ecifications. 

[Bd.  Notori— Fbr  other  cases,  see  United  States, 
Cent  Dig.  I  6S;    Dec  Dig.  «s»70O).] 

[No.  281.] 

Argued  March  17»  1916.     Decided  June  6, 
1916. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  the  peti- 
tion of  a  public  contractor  for  a  recovery  for 
extra  work.    Affirmed. 

See  same  case  below,  49  Ct.  CL  653. 

Statement  by  Mr.  Justice  McKenna: 

Appellant  is  a  New  York  corporation. 
It  filed  a  petition  in  the  court  of  claims  for 
the  recovery  from  the  United  States  of  the 
sum  of  $4,475.90  for  extra  work  performed 
in  the  construction  of  the  foundation  for 
the^extension  and  remodeling  of  the  United 
States  assay  office  in  New  York.  Issue  was 
joined  on  the  petition  and  the  court  of 
claims,  after  hearing,  dismissed  it. 

The  facta  pertinent  to  the  questions  pre- 
sented, collated  from  the  findings,  are  as 
follows: 

The  appellant  entered  into  a  contract 
with  the  United  States  through  the  proper 
officers  of  the  latter  for  the  construction 
of  such  foundation  for  the  sum  of  $79,400, 
in  accordance  with  specifications  and  draw- 
ings prepared  in  the  office  of  the  supervis- 
ing architect. 

The  specifications  required  bidders  to  visit 
the  site  and  fully  inform  themselves  of  the 
character  of  the  same  and  the  conditions 
under  which  the  work  would  have  to  be 
performed,  and  failure  to  do  so,  it  was  pro- 
vided, would  not  relieve  the  successful  bid- 
der from  the  necessity  of  furnishing  ma- 
terial or  performing  any  labor  that  might 
be  required  to  complete  the  work  in  accord- 
ance with  the  true  intent  and  meaning  of 
the  specifications  and  drawings,  without 
additional  cost  to  the  government. 

The  specifications,  it  was  provided,  should 
supplement  the  drawings,  and  specifications 
and  drawings  were  to  be  reciprocally  ex- 
planatory, and  the  decision  of  the  super- 
vising architect  as  to  the  proper  interpre- 
tation of  the  drawings  and  specifications 
was  to  be  final. 

Under  the  heading  "Excavation"  it  was 
provided  that  "certain  portions  of  old 
foundation  walls,  etc.,  have  been  left  in 
place  as  retaining  walls  in  connection  with 
adjoining  buildings;  the  removal  of  these 
walls  and  the  north  wall  and  so  much  of 
the  present  front  building  as  may  be  neces- 
sary to  install  work  under  this  contract 
and  inch  other  excavation  in   connection 


therewith  as  may  be  necessary  are  to  be 
included.    .    .    .    The  walls,  etc.,  will  have 
to  be  removed  and  the  excavation  made  in 
such  manner  as  not  to  endanger  adjoining^ 
property  nor  prevent  the  occupancy  of  thejo 
present  front  building,  and  all* necessary* 
shoring  and  underpinning,  etc.,  in  connec- 
tion therewith,  must  be  done." 

Subsequently  the  supervising  architect 
sent  to  all  parties  from  whom  proposals 
had  been  solicited  the  following  addendum 
amending  the  foregoing  paragraph  of  the 
specifications : 

''Bidders  are  hereby  informed  that  the 
specification  is  to  be  amended  as  follows: 
Page  7,  fourth  paragraph,  under  'Excava- 
tion,' after  the  clause  'and  all  necessary 
shoring,  underpinning,  etc.,  in  connection 
therewith,  must  be  done,'  add,  'In  the  case 
of  the  building  joining  the  north  line  of 
the  site,  the  underpinning  of  the  main  rear 
walls  must  be  carried  to  rock  by  a  method 
satisfactory  to  the  supervising  architect.'" 

A  detailed  contract  was  entered  into  pro- 
viding that  the  work  was  to  be  done  in 
accordance  with  the  specifications  and  the 
addendum  thereto  and  the  requirements  of 
certain  specified  drawings  and  such  other 
detail  drawings  and  models  as  might  be  fur- 
nished to  appellant  by  the  supervising 
architect. 

It  was  further  provided  that  changes 
might  be  made  in  the  work  and  materials 
when  required  by  the  United  States,  the 
value  of  such  work  and  materials  to  be  de- 
termined on  the  basis  of  the  contract  unit 
of  value,  at  prevailing  market  rates,  such 
rates,  in  case  of  dispute,  to  be  determined 
by  the  architect,  whose  decision  should  be 
binding  on  both  parties,  and  that  no  claim 
for  damages  on  account  of  such  changes  or 
for  anticipated  profits  should  be  made  or  al- 
lowed. No  claim  for  extra  materials  or 
work  was  to  be  made  or  allowed  unless  spe- 
cifically agreed  upon  in  writing,  or  directed 
in  writing  by  the  United  States. 

The   assay   office  extension   was   located 
practically    in    the    middle    of    the    block 
bounded  by  Wall,  Nassau,  Pine,  and  William 
streets,  and  among  the  buildings  surround- 
ing the  site  were  two  on  Pine  street,  num- 
bered 25,  27,  and  29.    Number  25  was  ten^ 
stories   and   Nos.    27    and   29    (being   oneg 
^building)    was  thirteen   stories   above  the* 
street,  and  each  was  one  story  higher  at  the 
line  of  the  assay  office  extension. 

Appellant  submitted  detail  drawings  show- 
ing its  proposed  method  of  underpinning 
and  protecting  the  walls  of  the  Pine  street 
buildings.  Referring  to  the  drawings,  the 
architect  telegraphed  the  inquiry  why  they 
did  "not  show  underpinning  25  Pine  street 
extending  to  rock,"  to  which  appellant  re- 
plied that,  in  accordance  with  the  addendum 
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to  th«  tpedileatioiiay  it  understood  thftt  the 
building  referred  to  meant  27-29  Pine 
•treet,  as  Ko.  25  Pine  street  had  no  rear 
wall,  but  simply  a  Light  metallic  curtain 
wall  supported  on  the  side  walls,  and  that 
appellant  did  not  consider  there  was  any 
rear  wall  in  the  building,  and  therefore  it 
(appellant)  showed  the  side  walls  to  be 
taken  care  of  in  the  usual  manner  and  be- 
lieved its  method  so  provided. 

Much  eorrespondenoe  ensued,  and  finally 
appellant  was  told  that  it  was  the  opinion 
of  the  architect's  office  that  its  letter  of  the 
2d  instant  (October,  1909)  correctly  set 
forth  the  position  of  the  office,  and  that  it 
was  of  the  opinion  the  work  as  therein  set 
forth  was  required  by  the  contract,  and 
that  appellant  was  not  entitled  to  extra 
therefor,  and  appellant  was  directed  to  car- 
ry out  its  contract  without  further  delay, 
in  accordance  with  that  letter.  To  which 
appellant  replied  that  the  cost  of  the  under- 
pinning to  rock  of  the  walls  of  No.  26  Pine 
street  would  be  $4,800  in  addition  to  the 
price  named  in  the  contract,  and  concluded 
as  follows: 

'"As  the  contract  does  not  expressly  or 
impliedly  require  us  to  underpin  to  rock 
premises  25  Pine  street,  we  shall  proceed 
with  the  work  under  the  contract,  taking 
necessary  steps  to  protect  said  premises, 
but  will  not  underpin  any  portion  thereof 
to  rock  except  upon  the  understanding  that 
^  we  are  to  be  paid  the  reasonable  cost  there- 


•  of,  as  indicated  above.' 


To  which  the  supervising  architect  re- 
plied, on  October  80,  1909:  'Your  state- 
ments are  noted  and  you  are  now  directed  to 
proceed  without  further  delay  to  complete 
the  work  in  line  with  office  letters  of  the 
2d,  20th,  and  26th  instance,  and  without 
expense  to  the  government.  And  you  are 
advised  that  unless  you  take  action  along 
this  line  within  a  reasonable  time  considera- 
tion will  be  given  to  serving  the  eight  days' 
notice  preparatory  to  the  government  as- 
suming charge  of  the  work  and  completing 
it  at  your  expense.' 

«^pon  appeal  to  the  Secretary  of  the 
Treasury  the  action  of  the  supervising 
architect  was  ratified,  and  the  claimant  was 
directed  in  writing  by  tbe  Secretary  to  pro- 
ceed with  said  underpinning  in  accordance 
with  the  requirements  of  the  supervising 
architect,  otherwise  the  contract  would  be 
completed  at  claimant's  expense.  The  claim- 
ant did  the  work  under  protest,  and  com- 
pleted it  and  all  of  the  work  under  said 
contract  within  the  time  stipulated  in  the 
contract.  The  actual  cost  of  underpinning 
to  rock  said  building  No.  25  Pine  street 
was  $4,450.  The  contractor  was  paid  the 
full  amount  of  the  contract  price,  179,400, 


Tbe  use  of  the  word  ""building"  in  th» 
addendum  to  the  speeificatioas  was  the  le* 
suit  of  a  clerical  error  in  the  office  of  the 
supervising  architects  But  before  submit- 
ting a  proposal  for  the  work,  appellant*, 
through  its  president  and  agent,  made  an 
investigation  of  the  site  of  the  work  and 
the  buildings  surrounding  the  site,  and  as* 
certained  that  the  rear  of  both  the  build- 
ings on  Pine  street  adjoined  the  site  on  tho 
north. 

Messrs.   John  8.  Flannery  and  Frederit 

D.  McKenncy  for  appellant. 

Assistant  Attorney  General  Tbompeon 
for  appellee.  ^ 

•Mr.  Justice  McKenna,  after  sUting  the* 
case  as  above,  delivered  the  opinion  of  the 
court: 

The  case  is  in  narrow  compass^  It  in- 
volves for  its  solution  the  construction  of 
a  contract,  and  the  rules  to  guide  such  con- 
struction we  need  not  rehearse.  To  its 
words  we  at  first  resort,  but  not  to  one  or 
a  few  of  them,  but  to  all  of  them  as  asso- 
ciated, and  as  well  to  the  conditions  to 
which  they  were  addressed  and  intended  to 
provide  for.  The  argument  of  appellant 
ignores  this  rule.  As  we  shall  see,  it  makes 
one  word  dominant,  controls  all  others  by 
it,  and  puts  out  of  view  the  demsnds  of 
the  physical  conditions. 

The  contract  provided  that  whatever 
walls  would  have  to  be  removed  and  ex- 
cavations made  would  have  to  be  done  in 
such  manner  as  not  to  endanger  adjoining 
property,  and  that  all  necessary  shoring 
and  underpinning,  etc,  in  connection  there- 
with, had  to  be  done.  To  this  provision 
there  was  subsequently  added  that  ""in  the 
case  of  the  building  [italics  ours]  Joining 
the  north  line  of  the  site  the  underpinning 
of  the  main  rear  walls  must  be  carried  to 
rock  by  a  method  satisfactory  to  the  super- 
vising architect." 

But  there  were  two  buildings  ''Joining  the 
north  line  of  the  site,"  and  appellant  se- 
lected one  as  the  full  messure  of  its  obliga- 
tion to  carry  the  underpinning  to  rock, 
as  required  1^  the  specifications,  giving  as 
a  reason,  in  a  communication  to  the  archi- 
tect's office,  that  it  did  not  consider  thai 
there  was  any  rear  wall  in  No.  25  Pine 
street,  but  only  a  metallic  curtain  wall. 

The  architect's  office  was  not  impressed 
with  the  distinction  between  walls,  and  the 
selection  of  one  building  joining  the  north 
line  of  the  site,  but  insisted  that  the  un- 
derpinning of  the  main  rear  walls  of  both 
of  the  buildings  joining  such  line  must  be 
carried  to  rock  by  a  method  satisfactory^ 
to  the  supervising  architect.  Appellant  g 
*flled  its  appeal   to  the  Secretary  of  the* 
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Treasury,  who  affirmed  the  action  of  the 
■architect. 

Counsel  intimates  unfairness  on  the  part 
•of  the  supervising  architect,  but  there  is  no 
Just  foundation  for  it;  and,  besides,  there 
<is  no  attempt  to  impugn  the  good  faith  of 
^e  Secretary  of  the  Treasury,  who  sus- 
i4iined  the  decision  of  the  architect,  and  the 
•contract  explicitly  provides  that  "the  deci- 
sion of  the  supervising  architect  as  to  the 
proper  interpretation  of  the  drawings  and 
•specifications  shall  be  final."  If  we  may 
-concede  to  appellant  an  ambiguity  in  the 
:specifications,  arising  from  the  use  of 
<the  singular  word  "building,"  instead  of  the 
plural  word  "buildings,"  against  the  ma- 
terial conditions  which  appellant's  officers 
had  inspected  and  knew  of,  and  against,  as 
well,  the  other  parts  of  the  specifications, 
which,  among  other  things,  call  for  ''rear 
walls"  instead  of  a  *'rear  wall,"  seemingly 
implying  two  buildings,  and  not  one  only, 
•at  the  utmost  it  could  only  be  said  that 
ihere  was  ground  for  dispute,  and,  under 
the  contract,  the  decision  of  the  architect 
«pon  the  dispute  was  finaL 

Judgment  affirmed. 

Mr.  Justice  McReynolds  took  no  part  In 
^6  consideration  or  decision  of  this  case. 


(UL  U.  8.  tn) 

ATCHISON,  TOPEKA,  &  SANTA  FE 
RAILWAY  COMPANY,  Plflf.  in  Err, 

V, 

J.  R.  HAROLD. 

•CoiofEBCB  ^=»3d— Local  Transpobtation 
AS  Pabt  of  Interstate  Shipment— Con- 
tinuous MoyKMSNT^'^lNTEBSTATB  COM- 
ICBBCB." 

1.  A  carload  of  grain  originally 
-ahipped  from  Yanka,  Nebraska,  consigned 
to  Topeka,  Kansas,  to  the  order  of  the  con- 
signors, with  a  direction  to  notify,  "care  of 
Santa  Fe  for  shipment,"  a  grain  company 
residing  and  doing  business  at  Kansas  City, 
Missouri,  to  which  the  bill  of  lading  was 
indorsed  with  draft  for  the  purchase  price 
■attached,  must  be  deemed  to  have  moved 
in  a  continuous  interstate  commerce  ship- 
ment from  the  date  of  its  departure  from 
Yanka  to  the  termination  of  the  transit 
-over  the  Santa  Fe  Railroad  from  Topeka, 
Kansas,  to  Elk  Falls,  Kansas,  under  an  ex- 
change bill  of  lading  which  the  grain  com- 
pany had  obtained  from  the  agent  of  ^e 
Santa  Fe  at  Kansas  City,  consigning  the 
identical  car  then  still  in  transit  to  tbeir 
•own  order  at  Elk  Falls,  and,  therefore,  the 
delivery  of  the  car  to  the  Santa  Fe  at  To- 
peka for  further  movement  was  not  a  new 
and  distinct  shipment  in  intrastate  oom- 
merce. 

[Ed.  Note.— For  other  cases,  see  Gommeroe, 
-Cent.  Dig  89  26,  81 :    Dec  Dig.  ^=>33. 

For  other  deflnltlons,  see  Words  and  Phrases, 
jWint  sad  Second  Series,  Interstate  Commerce.] 


CouBTs  «=9394(15V-Ebros  to  State  Coubt 
—Decision  of  fedebal  Question. 

2.  A  holding  that  facts  which  were 
otherwise  pertinent  and  controlling  in  a 
suit  against  a  carrier  for  delay  in  the  de- 
livery of  an  interstate  shipment,  in  whidi 
the  carrier  relied  upon  certain  conditions  in 
the  interstate  bill  of  lading  as  a  defense, 
must  be  put  out  of  view  because  a  bill  of 
lading  in  the  hands  of  an  innocent  pur- 
chaser is  in  fact  negotiable  paper,  givin? 
greater  rights  to  him  than  could  be  enjoyed 
by  the  shipper  or  by  the  one  from  whom  he 
had  acquired  the  bill,  amoimts  to  a  deci- 
sion of  a  Federal  question  which  will  sus- 
tain a  writ  of  error  from  the  Federal  Su- 
preme Court  to  a  state  court. 

[Ed.  Note.— Fbr  other  cases,  see  Courts.  Cent. 
Dig.  I  1064;    Dee.  Dig.  «=»m(15).] 

COMHEBCB   ^=98— BZCLUSIVENESS   OF   FeD- 
BBAL  RE0niJLTI0N~-CABBIEB'8  LlABILITT 

TO    Innocent   Holdeb   of   Intbbstatk 
Bnx  OF  Lading. 

3.  Congress  has  so  asserted,  by  the  Car- 
mack  amendment  of  June  29,  1906  (34 
Stat,  at  L.  693,  chap.  3591,  Comp.  Stat 
1913,  §  8592),  §  7,  to  the  act  of  February 
4,  1887  (24  Stat,  at  L.  379,  chap.  104 )«. 
§  20,  its  power  over  the  subject  of  inter- 
state shipments,  the  duty  to  issue  bills  of 
lading,  and  the  responsibilities  thereunder, 
as  to  preclude  the  application  to  an  inter- 
state commerce  shipment  of  a  local  and  ex- 
ceptional rule  of  law  which  investa  the  in- 
nocent holder  of  a  bill  of  lading  with  rights 
not  available  to  the  shipper,  such  as  the 
right  to  rely  on  erroneous  recitals  in  the 
bill  of  lading  as  to  the  date  of  the  carrier's 
receipt  of  the  goods. 

[Bd.  Note.— For  other  cases,  see  Commeroe, 
Cent.  Dig.  I  S;   Deo.  Dig.  «s>8.] 

[No.  347.] 

Argued   May   2,    1916.     Decided   June    6» 
1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Sedgwick  County,  in  that  state,  in 
favor  of  the  owner  of  a  bill  of  lading  in  an 
action  to  recover  from  a  carrier  for  delay 
in  delivery.  Reversed  and  remanded  for 
further  proceedings. 

See  same  case  below,  93  Ean.  456,  144 
Pac  823. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  A.  Scott,  William  R. 
Smith,  Robert  Dunlap,  and  Qardiner  La- 
throp  for  plaintiff  in  error. 

Messrs.  Ray  Campbell,  W.  A.  Ayers, 
and  J.  Graham  Campbell  for  defendant  in 
error.  g 


*Mr.   Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

We  are  of  the  opinion  that  a  motion  to 
dismiss  is  without  merit,  but  the  reasons 
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which  lead  ng  to  that  conclusion  will  be 
more  dearly  appreciated  after  we  have 
made  a  statement  of  the  case.  Until  that 
is  done  we  hence  postpone  the  subject. 

J.  Bell  &  Son,  having  sold  a  carload  of 
bulk  com  to  the  C.  V.  Fisher  Grain  Com- 
pany, residing  and  doing  business  at 
Kansas  City,  Missouri,  on  September  21, 
1910,  shipped  the  same  from  Yanka,  Ne- 
braska, over  the  Union  Pacific  Railroad. 
The  bill  of  lading  identified  the  car  as  L. 
W.  No.  33,791,  containing  100,420  pounds 
of  com,  and  the  same  was  consigned  to 
Topeka,  Kansas,  to  the  order  of  the  con- 
signors (Bell  k  Son),  with  a  direction, 
however,  in  the  bill  of  lading,  to  "notify 
C.  v.  Fisher  Qrain  Company,  care  of  Santa 
Fe,  for  shipment."  A  draft  for  the  pur- 
chase price  of  the  corn  was  mailed  to 
Kansas  City,  Missouri,  accompanied  with 
the  bill  of  lading,  indorsed  over  to  the 
order  of  the  Fisher  Grain  Company,  and 
on  the  presentation  of  this  draft  to  the 
fe.  Grain  Company  at  Kansas  City,  Missouri, 
9  while  the  car  was  yet  in  transit,  it^paid  the 
same  and  became  the  possessor  and  owner 
of  the  bill  of  lading.  On  the  24th  of  Sep- 
tember the  Grain  Company  surrendered  to 
an  agent  of  the  Santa  Fe  at  Kansas  Oity, 
Missouri,  the  Yanka  bill  of  lading  which  it 
had  thus  acquired,  and  took  in  exchange 
for  it  another  bill,  consigning  the  identical 
car  to  their  own  order  at  Elk  Falls,  Kansas, 
a  place  on  the  Santa  Fe  road,  with  a  direc- 
tion, however,  to  notify  at  Elk  Falls  the 
Nevling  Elevator  Company.  This  bill  of 
lading  was  dated  the  same  day  as  the  orig- 
inal bill  for  which  it  was  exchanged;  that 
is,  September  21st,  although  it  was  in  fact 
only  signed  and  issued  on  the  24th  of  that 
month;  and  although  on  its  face  it  treated 
the  car  as  being  at  Kansas  City,  in  reality 
the  car  was  in  transit  from  Yanka,  not  hav- 
ing yet  reached  Topeka. 

Harold,  the  defendant  in  error,  a  grain 
dealer  at  Wichita,  Kansas,  who  had  sold 
on  September  16th  a  carload  of  com  to 
Shoe  &  Jackson  at  Elk  Falls,  to  be  shipped 
or  delivered  in  a  stated  number  of  days, 
bought  the  carload  of  corn  described  by  the 
bill  of  lading  issued  at  Kansas  City,  and, 
paying  a  draft  for  the  purchase  price  drawn 
by  Fisher  Grain  Company,  with  the  bill  an- 
nexed, he  became  the  owner  of  the  bill,  and 
directed  that  delivery  of  the  com  be  made 
to  Shoe  &  Jackson.  The  car  from  Yanka 
had  then  not  yet  been  delivered  to  the 
Santa  Fe  at  Topeka,  having  reached  that 
point  only  on  the  28th  of  September,  on 
which  day  it  was  offered  to  the  Santa  Fe 
fox  carriage  and  delivery  at  Elk  Falls. 
Finding  that  the  car  was  in  bad  order,  the 
delivery  was  declined,  and  the  car  tamed 
back  to  the  Union  Padfic    That  road,  dis- 


covering that  the  damage  was  such  that  the 
car  could  not  be  repaired  while  it  was 
loaded,  sent  it  to  an  elevator,  transferred 
the  grain  to  another  car,  S.  P.  No.  85,721, 
and  turned  that  car  over  to  the  Santa  Fe. 
The  new  car,  however,  did  not  contain  the 
exact  quantity  of  grain  originally  shipped^ 
from  Yanka,  as  one  of  the  defects  in  thej^ 
old  car  was  a  leaky  door,  and*  several  hun-* 
dred  poimds  of  the  corn  had  been  lost  in 
transit.  The  car  was  promptly  carried  by 
the  Santa  Fe  to  Elk  Falls  and  offered  for 
delivery,  but  as  the  period  for  the  fulfil- 
ment by  Harold  of  his  contract  with  Shoe 
&  Jackson  had  elapsed,  and  there  had  been 
a  decline  in  the  market  price  of  corn,  the 
latter  refused  to  take  the  car.  Thereupon 
this  suit  against  the  Santa  Fe  was  com- 
menced by  Harold  to  recover  the  loss  which 
he  had  suffered  by  the  alleged  unreasonable 
delay  in  delivery  at  Elk  Falls,  consisting 
of  three  items:  first,  the  difference  between 
the  price  at  which  the  corn  had  been  con- 
tracted to  be  sold  to  Shoe  k  Jackson  and 
the  market  price  at  the  date  the  car  was 
offered  for  delivery;  second,  the  amount  of 
the  freight  paid  on  the  corn  which  had  been 
lost;  and  third,  a  reasonable  attorney's  fee 
which  it  was  alleged  a  statute  of  the  state 
of  Kansas  authorized  to  be  recovered  in  case 
of  delay  of  a  carrier  in  the  delivery  of 
grain. 

In  its  defense  the  company  alleged  the 
shipment  over  the  Union  Pacific  from 
Yanka,  averred  that  the  com  was  received 
by  it  at  Topeka  in  order  to  complete  the 
transportation  to  Elk  Falls,  and  charged 
that,  by  a  condition  of  the  bill  of  lading 
issued  at  Kansas  City,  as  the  delay  had 
been  wholly  caused  by  the  Union  Pacific, 
there  was  no  liability  on  the  part  of  the 
Santa  Fe,  and  that,  besides,  that  company 
was  not  liable,  because  of  a  failure  to  give 
a  notice  of  claim  in  compliance  with  a  con- 
dition which  was  also  contained  in  the 
Kansas  City  bill  of  lading.  There  was 
judgment  in  the  trial  court  for  the  plaintiff, 
and  the  judgment  of  the  court  below,  afilrm- 
ing  such  action,  is  the  one  now  under  re- 
view. 

The  court,  after  referring  to  the  bill  of 
lading  sued  on   (the  one  issued  at  Kansas 
City),  and  after  stating  that  "the  shipment 
intended  to  be  described  in  the  bill  of  lad- 
ing originated  at  Yanka,  Nebraska,  on  the 
Union  Pacific  Railway,'*  proceeded  to  state  ^ 
the  facts  which  we  have  recapitulated,  and  {J 
which  had  been  admitted  in^evidence  with-* 
out  objection.    In  substance  conceding  that 
if  the  facts  stated  were  made  the  test  of 
the  rights  of  the  parties  the  judgment  under 
review  was  wrong,  because  there  had  been, 
as  a  matter  of  fact,  no  unreasonable  delay 
in  delivering  the  oora  by  the  Santa  V%  it 
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wma  held  that  the  Judgment  rendered  was 
right,  einoe  the  plaintiff  below,  as  the  pnr- 
ehaser  of  a  bill  of  lading  for  value,  had 
a  right  to  relj  upon  the  face  of  the  MU,  to 
treat  the  com  at  having  been  received  by 
the  carrier  at  Kaneas  City  on  the  date  the 
Mil  of  lading  was  issued,  and  therefore  to 
recover  for  the  unreasonable  delay  in  deliv- 
ery which  necessarily  would  result  from  ex- 
cluding fnnn  view  tiie  facts  concerning  the 
movement  of  the  com  from  Yanka,  Ne- 
braska, and  the  date  of  its  delivery  at  To- 
peka  to  the  Santa  Fe.  The  essence  of  the 
opinion  was  aptly  summed  up  in  the  ^lla- 
bus  which  preceded  it,  drawn  by  the  court, 
which  is  as  follows: 

''1.  The  rule  which  invests  the  innocent 
holder  of  a  bill  of  lading  with  rights  not 
available  to  the  shipper,  declared  in  Wichi- 
ta Sav.  Bank  v.  Atchison,  T.  ft  S.  F.  R.  Co. 
20  Kan.  619;  Missouri,  K.  ft  T.  R.  Co.  v. 
Hutchings,  78  Kan.  758,  99  Pac.  230;  and 
Hutchings  v.  Missouri,  K  ft  T.  R.  Oo.  (Sea- 
ly  V.  Missouri,  K,  ft  T.  R.  Co.)  84  Kan.  479, 
41  LJLA(N.S.)  500,  114  Pac.  1079,  is  fol- 
lowed in  a  case  where  the  plaintiff  pur- 
chased com  described  in  a  bill  of  lading, 
and  paid  the  shipper's  draft  attached  to  the 
bill  in  the  usual  course  of  business."  [93 
Kan.  456,  144  Pac.  823.] 

In  addition,  the  allowance  of  the  attor- 
ney's fees  under  the  Kansas  statute  was 
upheld  on  the  ground  that  the  statute  was 
within  the  legitimate  police  power  of  the 
state  to  enact,  and  not  repugnant  to  the 
state  or  Federal  Constitution. 

The  motion  to  dismiss,  referred  to  at  the 
outset,  is  based  on  the  ground  that  the 
action  of  the  court  involved  no  question  of 
interstate,  but  purely  one  of  intrastate, 
^commerce.  But  this  disregards  the  fact 
•g  that  the  bill  of  lading  which  was  sued  upon 
«  was  an  interstate  commerce  bill* covering  a 
shipment  from  Kansas  City,  Missouri,  to 
Elk  Falls,  Kansas.  Tme,  it  is  urged  that 
that  bill  of  lading  is  not  the  test  of  whether 
there  is  jurisdiction,  because  it  was  shown 
that  in  reality  the  shipment  was  an  intra- 
state one  from  Topeka,  Kansas,  to  Elk 
Falls  in  that  state.  But  this  assumes  that 
although  the  judgment  rests  upon  the  con- 
ception that  the  previous  movement  of  the 
com  from  Yanka  could  not  be  considered  as 
against  the  plaintiff  because  he  was  an  inno- 
cent third  holder  of  the  bill  of  lading  issued 
at  Kansas  City,  nevertheless,  for  the  pur- 
pose of  determining  whether  jurisdiction 
exists,  the  facts  as  to  the  shipment  from 
Yanka  must  be  treated  as  relevant.  Leav- 
ing aside,  however,  this  eontradiction,  and 
considering  the  facts  as  to  the  movement 
^  the  grain  from  its  inception,  we  are  of 
opinion  that,  from  that  point  of  view,  it 
WM     dearly    established    that    the    grain 


moved  in  a  continuous  interstate  commerce 
shipment  from  the  date  of  its  departure 
from  Yanka  to  the  termination  of  the  tran- 
sit at  Elk  Falls,  and  that  the  delivery  of 
the  car  to  the  Santa  Fe  at  Topeka  for 
further  movement  was  therefore  not  a  new 
and  distinct  shipment  in  intrastate  com- 
merce. We  reach  this  conclusion  in  view 
of  the  place  of  business  of  the  Fisher  Grain 
Company  (Kansas  City,  Missouri),  of  the 
fact  that  there  was  no  person  at  Topeka  to 
whom  the  grain  was  consigned,  of  the  In- 
dorsement of  the  bill  of  lading  to  the  Fisher 
Grain  Company,  and  the  annexing  to  it  of 
a  draft  drawn  on  that  company  at  Kansas 
City  for  the  purchase  price,  and  because  the 
order  on  the  face  of  the  bill  of  lading  to 
"notify  C.  V.  Fisher  Grain  Company,  care 
of  Santa  Fe  for  shipment"  made  it  appar- 
ent that  it  was  not  contemplated  that  the 
interstate  shipment  should  terminate  at  To- 
peka, but  that  the  car  should  move  on  as 
the  result  of  such  direction  as  might  be 
given  while  it  was  in  transit  by  the  Fisher 
Grain  Company  at  Kansas  City,  Missouri.^ 

But,  further,  it  is  said  that  grantingfe* 
there  was  a  Federal* question,  as  it  was  not* 
asserted  or  relied  upon  until  application 
for  a  rehearing,  it  is  not  open  for  consider- 
ation. The  answer,  however,  is  that  the 
court  considered  and  disposed  of  the  ques- 
tion by  holding  that  the  facts  which  were 
otherwise  pertinent  and  controlling  must  be 
put  out  of  view  because  the  interstate  com- 
merce bill  of  lading  in  the  hands  of  Harold, 
the  purchaser,  was  in  fact  negotiable  paper, 
giving  greater  rights  to  such  purchaser 
than  could  be  enjoyed  by  the  shipper,  or  by 
the  one  from  whom  he  had  acquired  the 
bill.  It  is  obvious,  therefore,  that  this  was 
a  decision  of  a  Federal  question  which  we 
have  power  to  dispose  of  as  such,  and  we 
come  to  consider  it. 

That  the  local  rule  applied  by  the  court 
below  was  in  direct  conflict  with  the  gen- 
eral commercial  law  on  the  subject,  as  re- 
peatedly settled  by  this  court,  is  plain. 
Shaw  V.  North  Pennsylvania  R.  Oo.  (Shaw 
V.  Merchants'  Nat.  Bank)  101  U.  S.  557,  25 
L.  ed.  892;  Pollard  v.  Vinton,  105  U.  S.  7, 
26  L.  ed.  998;  St.  Louis,  I.  M.  ft  S.  R.  Co.  v. 
Knight,  122  U.  S.  79,  30  L.  ed.  1077,  7  Sup. 
Ct.  Rep.  1132;  Friedlander  v.  Texas  ft  P. 
R.  Co.  130  U.  S.  416,  32  L.  ed.  991,  9  Sup. 
Ct.  Rep.  570;  Missouri  P.  R.  Co.  v.  Mc- 
Fadden,  154  U.  S.  155,  38  L.  ed.  944,  14 
Sup.  Ct.  Rep.  990;  The  Carlos  F.  Roses,  177 
U.  S.  655,  665,  44  L.  ed.  929,  933,  20  Sup. 
Ct.  Rep.  803. 

Nothing  could  better  point  out  the  ir- 
reconcilable conflict  between  the  local  doe- 
trine  applied  by  the  court  below  and  the 
general  law,  as  illustrated  in  the  cases  eited, 
than  does  the  following  statement  la  tha 
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opinion  in  the  Rosea  Case,  last  cited    (p. 
665): 

"A  pledgee  to  \7hom  a  bill  of  lading  is 
given  as  security  gets  the  legal  title  to  the 
goods  and  the  right  of  possession  only  if 
such  is  the  intention  of  the  parties,  and 
that  intention  is  open  to  explanation.  In- 
quiry into  the  transaction  in  which  the  bill 
originated  is  not  precluded  because  it  came 
into  the  hands  of  persons  who  may  have 
innocently  paid  value  for  it." 

Whether,  in  the  absence  of  legislation  by 
Congress,  the  attributing  to  an  interstate 
ggbill  of  lading  of  the  exceptional  and  local 
g  characteristic  applied  by  the  court  below, 
•  in*oonflict  with  the  general  commercial  rule, 
constituted  a  direct  burden  on  interstate 
commerce,  and  was  therefore  void,  need  not 
now  be  considered.  This  is  so  because,  irre- 
spective of  that  question,  and,  indeed,  with- 
out stopping  to  consider  the  general  pro- 
visions of  the  act  to  regulate  commerce,  it 
is  not  disputable  that  what  is  known  as  the 
Carmack  amendment  to  the  act  to  regulate 
commerce  (act  of  June  29,  1906,  chap.  3591, 
§  7,  34  Stat,  at  L.  593,  Comp.  Stat.  1913,  § 
8592)  was  an  assertion  of  the  power  of 
Congress  over  the  subject  of  interstate  ship- 
ments, the  duty  to  issue  bills  of  lading,  and 
the  responsibilities  thereunder,  which,  in  the 
nature  of  things,  excluded  state  action. 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S.  491, 
605,  606,  57  L.  ed.  314,  319,  320,  44  L.R.A. 
(N.S.)  267,  33  Sup.  Ct.  Rep.  148;  Missouri, 
K.  A  T.  R.  Co.  V.  Harrimaa,  227  U.  S.  667, 
671,  672,  67  L.  ed.  690,  697,  698,  33  Sup. 
fX  Rep.  397 ;  Boston  &  M.  R.  Co.  v.  Hook- 
er, 233  U.  S.  97,  110,  58  L.  ed.  808,  875, 
L.R.A.  1915B,  450,  Ann.  Cas.  1915D,  593; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Robinson,  233 
XT.  S.  173,  180,  58  L.  ed.  901,  905,  34  Sup. 
Ct.  Rep.  556;  Cleveland,  &  St.  L.  R.  Co.  v. 
Dettlebach,  239  U.  S.  588.  60  L.  ed.  — .  36 
Sup.  Ct.  Rep.  177 ;  Georgia,  F.  &  A.  R.  Co. 
V.  Blish  Mill.  Co.  241  U.  S.  100,  60  L.  ed. 
— ,  36  Sup.  Ct  Rep.  541. 

Indeed,  in  the  argument  it  is  frankly 
conceded  that,  as  the  subject  of  a  carrier's 
liability  for  loss  or  damage  to  goods  mov- 
ing in  interstate  commerce  under  a  bill  of 
lading  is  embraced  by  the  Carmack  amend- 
ment, state  legislation  on  that  subject  has 
been  excluded.  It  is  insisted,  however,  that 
this  does  not  exclude  liability  for  error  in 
the  bill  of  lading  purporting  to  cover  an 
interstate  shipment,  because  "Congress  has 
legislated  relative  to  the  one,  but  not  rela- 
tive to  the  other."  But  this  ignores  the 
▼iew  expressly  pointed  out  in  the  previous 
decisions  dealing  with  the  Carmack  amend- 
ment, that  its  prime  object  was  to  bring 
about  a  uniform  rule  of  responsibility  as 
to  interstate  commerce  and  interstate  com- 
merce  bills   of    lading, — a   purpose   which 


would  be  wholly  frustrated  if  the  propo- 
sition relied  upon  were  upheld.    The  prin- 
cipal subject  of  responsibility  embraced  by 
the  act  of  Congress  carried  with  it  neces- 
sarily the  incidents  thereto.     See  the  sub-^ 
ject   aptly   and   clearly   illustrated   by   St.^ 
Louis  &  S.*F.  R.  Co.  v.  Woodruflf  Mills,  105  • 
Miss.  214,  62  So.  171,  where  a  statute  of 
the  state  of  Mississippi,  accomplishing  the 
very  result  applied  by  the  court  below,  was 
decided  to  be  no  longer  applicable  to  inter- 
state commerce  because  of  the  taking  pos- 
session by  Congress  of  the  field  by  virtue 
of  the  amendment  referred  to. 

As  it  follows  from  what  we  have  said  that 
the  court  below  erred  in  applying  the  local 
law  to  the  interstate  commerce  shipment 
under  consideration,  its  judgment  must  be 
reversed  and  the  case  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

And  it  is  so  ordered* 


•  (241  U.  S.  844J 

SPOKANE    &    INLAND    EMPIRE    RAIL- 
ROAD COMPANY,  Piff.  in  Err., 

V. 

UNITED  STATES. 

Railroads  ^=s>229  —  Safbtt  Applianobs 
—  Interstate  Eilectrig  Railways  — 
••Used  Upon  Street  Railroads." 

1.  Passenger  cars  operated  in  trains 
on  a  standard  gauge  interurban  interstate 
electric  railway  are  not  within  the  excep- 
tion in  favor  of  cars  "used  upon  street  rail- 
ways," which  is  made  by  the  amendment  of 
March  2,  1903  (32  Stat,  at  L.  943,  chap. 
976,  Comp.  Stat.  1913,  §  8613),  to  the  Fed- 
eral safety  appliance  act  of  March  2,  1893 
(27  SUt.  at  L.  531,  chap.  196,  Comp.  Stat. 
1913,  §  8605),  although  they  run  over  the- 
local  street  railway  tracks  for  the  mile  and 
a  quarter  lying  between  the  company'*- 
yards,  near  the  city  limits,  and  the  terminal 
station. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  9  743:    Dec.  Dig.  ^=s>22». 

For  other  definitions,  see  words  and  Fhraaas, 
First  and  Second  Series,  Used.] 

Railroads  €=»254(2)— Safety  Appliances 
—Penalties  —  Difficulty  or  Impossi- 
BiLiTY  OF  Compliance  with  Statute. 

2.  The  difficulty  or  impossibility  of 
equipping  passenger  cars  used  on  an  inter- 
urban interstate  electric  railway  with  the 
grab  irons  and  automatic  couplers  re- 
quired by  the  Federal  safety  appliance  act 
of  March  2,  1893  (27  Stat,  at  L.  631,  chap. 
196,  Comp.  Stat.  1913,  §  8605),  and  ita- 
amendments,  does  not  relieve  the  railway 
company  from  liability  to  the  prescribed 
penalties  for  violations  of  those  acts. 

[Ed.  Note.— ^For  other  cases,  see  Railroads, 
Cent.  Dig.  8§  765.  766;    Dec.  Dig.  ^=9264(2).] 

Evidence  ^=»506— EjXpert  Testimony  — 
Sufficiency  of  Safety  Appliances. 

3.  Whether  or  not  openings  in  the  silla- 
or  buffers  of  passenger  cars  operated  on  a& 
interstate  interurban  electric  railway  were- 
a   sufficient   protection   to   employees,    and: 


«S»Fer  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Dlgeste  ft  Indexes 


Digitized  by 


Google 


8P0KANB  ft  L  K  R.  CO.  t.  UNITED  STATEa 


1016. 

were  sufficient  to  accomplish  the  purposes 
intend^  to  be  accompliBhed  by  the  provi- 
sions ol  the  Federal  safety  spplianoe  act 
of  March  2,  1893  (27  Stat  at  L.  531,  chap. 
196,  Comp.  Stat.  1913,  §  8605),  and  iU 
amendments^  requiring  secure  grab  irons  or 
hand  holds  in  the  ends  and  sides  of  each 
car  for  greater  security  to  men  in  coupling 
and  uncoupling  cars,  and  were  better  than 
those  commonly  used  upon  cars  engaged  in 
interstate  commerce,  is  not  a  subject  for 
ezp^  testimony,  but  is  a  question  for  the 
jury  to  determine  from  the  evidence,  under 
proper  instructions. 

rBd.    Note.— Fop    other    cases,    see    Brldence, 
Gent.  Dig.  8  2309 ;    Deo.  Dig.  ^=>506.] 

[No.  136.] 

Submitted    December    15,    1916.     Decided 
June  6,  1916. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  District  Court  for  the  Eastern 
District  of  Washington,  enforcing  penalties 
for  violations  of  the  Federal  safety  appli- 
ance acts.    Affirmed. 

See  same  case  below,  L.R.A. — ^  — ,  127  C. 
C.  A.  61,  210  Fed.  243. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Will  G.  Graves,  F.  H.  Graves, 
and  B.  H.  Kizer  for  plaintiff  in  error. 

Assistant  Attorney  General  Underwood 
and  Mr.  Jobn  C.  Brooke  for  defendant  in 
^  error. 

3 

•  *Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  United  States  brought  this  suit 
against  the  railroad  company  to  recover 
penalties  for  fifteen  alleged  violations  of  the 
safety  appliance  act.  The  violations  con- 
sisted in  hauling  in  interstate  commerce  on 
October  23,  1911,  twelve  cars  which  were 
not  provided  with  hand  holds  or  grab  irons 
at  the  ends,  as  required  by  the  act,  and 
three  cars  which  were  not  equipped  with 
automatic  couplers.  The  answer  admitted 
that  at  the  time  named  all  fifteen  cars  had 
been  used  in  interstate  commerce,  and  that 
three  of  them  were  not  equipped  with  auto- 
matic couplers,  but  denied  that  the  other 
twelve  were  not  provided  with  hand  holds 
or  grab  irons,  as  required  by  the  act,  and 
denied  that  it  had  in  any  respect  violated 
the  act,  because  all  fifteen  cars  were  used 
by  the  company  upon  its  line  of  street  rail- 
9  way,  and  were  therefore  expressly  excepted 
2S  from  the  operation  of  the  act.    A  verdict 

*  *and  judgment  against*  the  company  on  all 
fifteen  charges  was  affirmed  by  the  court 
below. 

We  briefiy  state  the  material  facts.  The 
railroad  company  operated  a  street  railway 
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system  in  Spokane,  Washington,  and  sev- 
eral  interurban  electric  lines,  one  of  which 
extended  from  Spokane  to  Cceur  d'Alene^ 
Idaho,  a  distance  of  about  40  miles.  Over 
this  line  passenger  trains  composed  of  two 
or  more  cars  were  operated,  starting  at  a 
station  near  the  center  of  Spokane  and 
running  for  a  mile  and  a  quarter  on  the 
street  railway  tracks  to  the  company'a 
yards  near  the  city  limits,  and  thence  over 
its  private  right  of  way  to  Coeur  d'Alene. 
The  road  was  standard  gauge,  with  rails  of 
standard  weight,  and  the  passenger  trains 
were  made  up  according  to  standard  rail- 
road rules,  with  markers  to  designate  the- 
trains,  and  were  run  on  schedules  and  by 
train  orders.  Passengers  traveled  on  tick- 
ets entitling  them  to  ride  to  and  from  desig- 
nated stations,  at  which  regular  stops  were 
made,  and  express  matter  and  baggage  were 
carried  on  the  passenger  trains.  The  street- 
ear  business  was  entirely  separate  from 
that  done  by  the  interurban  line,  the  em- 
ployees of  the  one  having  nothing  whatever 
to  do  with  the  other,  and  although  stops^ 
were  made  by  interurban  trains  within  the 
city  limits,  and  while  on  the  street  railway 
tracks,  they  were  made  solely  for  the  pur- 
pose of  taking  on  and  letting  off  passengers- 
to  or  from  stations  outside  the  city.  In 
addition  to  its  passenger  trains,  the  inter- 
urban line  also  operated  freight  trains,, 
which,  however,  started  from  the  company's 
yards  and  ran  directly  to  Cosur  d'Alene, 
and  did  not,  therefore,  enter  upon  the  street 
railway  tracks. 

The  fifteen  cars  here  in  question  were 
passenger  cars,  and  on  the  day  named  were 
used  in  passenger  trains  which  were  run 
from  the  station  in  Spokane  to  the  city 
limits,  and  thence  over  the  company's  right 
of  way  to  0£ur  d'Alene.  Twelve  of  them 
(those  which  it  was  charged  were  not|» 
equipped  at  the  ends  with  grab  irons  orj^ 
hand*  holds)  were  cars  regularly  used  on* 
the  interurban  lines,  and  were  rounded  at 
the  ends  and  equipped  with  radial  couplers 
to  enable  the  trains  to  make  sharp  turns. 
As  the  swinging  of  these  couplers  from  one 
side  to  the  other  across  the  ends  of  the  cars 
would  break  off  grab  irons  of  the  type  ordi- 
narily used  on  the  ends  of  cars,  they  were 
not  used.  It  was  claimed,  however,  that 
the  requirements  of  the  safety  appliance  act 
with  respect  to  hand  holds  or  grab  irons 
were  in  substance  complied  with  by  a  differ- 
ent, and  what  was  asserted  to  be  an  equiva- 
lent, appliance;  that  is,  openings  in  the 
top  of  the  buffer  or  sill  extending  across 
the  ends  of  the  cars,  just  above  the  couplers. 
To  support  this  claim  the  company  offered 
testimony  of  experienced  railroad  men  to 
the  effect  ''tbat  the  hand  holds  or  grab* 
I  irons  in  the  buffers  or  sills  of  such  cars- 
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were  snfBeient  to  protect  men  who  might  be 
required  to  go  between  the  care  in  coupling 
or  otherwiBe  handling  them,  that  they  were 
■ufficient  to  aecompliBh  purposes  intended 
to  be  accomplished  fay  the  provisions  of  the 
safety  appliance  act  requiring  hand  holds 
or  grab  irons  to  be  placed  upon  the  ends  of 
cars  used  in  interstate  commerce^  and  that 
th^  were  better  than  those  commonly  used 
upon  cars  engaged  in  interstate  commerce." 
The  United  States  objected  to  the  intro- 
duction of  the  testimony,  and  it  was  ex- 
cluded on  the  ground  "that  it  was  not  a 
question  for  expert  testimony,  but  was  a 
matter  of  common  knowledge.*'  During  the 
trial  (at  whose  request  it  does  not  appear) 
the  jury  were  taken  to  inspect  the  open- 
ings in  some  of  the  cars. 

The  other  three  cars  were  large  street 
cars  which  were  regularly  used  only  on  the 
street  railway  tracks,  but  which,  because 
of  unusually  heavy  traffic  on  the  day  named, 
were  coupled  together  with   link  and  pin 

^  couplers  and  operated  as  a  train  to  Cceur 

gd'Alene. 

•    *The   assignments   of   error   present   two 
questions  which  we  consider  separately. 

1.  It  is  urged  that  error  was  committed 
in  construing  the  safety  appliance  act,  since, 
when  correctly  interpreted,  the  fifteen  cars 
in  question  were  expressly  excepted  from 
its  requirements.  To  appreciate  the  con- 
tentions based  upon  this  proposition  it  is 
necessary  to  recur  to  the  text  of  the  orig- 
inal act  and  the  amendments  thereto.  By 
the  act  of  March  2,  1803  (chap.  196,  27 
Stat,  at  L.  631,  Comp  Stat.  1013,  §  8605), 
it  was  made  unlawful  for  any  common 
carrier  "to  haul  or  permit  to  be  hauled 
or  used  on  its  line  any  car  used  in  moving 
Interstate  traffic  not  equipped  with  couplers 
coupling  automatically  by  impact"  (§2), 
or  "to  use  any  car  in  interstate  commerce 
that  is  not  provided  with  secure  grab  irons 
or  hand  holds  in  the  ends  and  sides  of  each 
car  for  greater  security  to  men  in  coupling 
and  uncoupling  cars"  (§  4),  with  the 
proviso  that  the  prohibitions  of  the  act 
should  not  apply  to  "trains  composed  of 
four-wheel  cars  or  to  locomotives  used  in 
hauling  such  trains"  (§6).  By  the  act 
of  April  1,  1806  (chap.  87»  20  Stat,  at  L. 
85,  Comp.  Stat.  1013,  §  8610)  the  proviso 
of  §  6  was  amended  as  follows:  "That 
nothing  in  this  act  contained  shall  apply 
to  trains  of  four-wheel  cars  or  to  trains 
composed  of  eight-wheel  standard  logging 
ears  ...  or  to  locomotives  used  in 
hauling  such  trains  when  such  cars  or  loco- 
motives are  exclusively  used  for  the  trans- 
portation of  logs."  By  the  amendment  of 
March  2,  1903  (chap.  976,  32  Stat,  at  L. 
943,  Comp.  Stat.  1913,  §  8613),  the  pro- 
visions of  the  act  reUting  to  automatio 


couplers,  grab  irons,  etc,  were  extended  and 
made  applicable  to  "all  trains,  looomotiveSy 
tenders,  cars,  and  similar  vehicles  used  on 
any  railroad  engaged  in  interstate  com- 
merce^ and  in  the  territories  and  the  Dis- 
trict of  Columbia,  and  to  all  other  loco- 
motives, tenders,  cars,  and  similar  vehicles 
used  in  connection  therewith,"  and  to  the 
exceptions  from  the  requirements  of  the 
original  act  and  the  amendment  of  1806 
were  added  "trains,  cars,  and  locomotives 
.  .  .  which  are  used  upon  street  rail- 
ways." 

The  contention  Is  that  as  the  trains  in^ 
which  the  fifteen  cars  were  hauled  wereJJ 
operated  over  the  street  railway  ^  tracks  • 
from  the  station  in  Spokane  to  the  yards 
of  the  company,  they  were  "used  upon  street 
railwa3rs,"  and  were  hence  expressly  ex- 
empted from  the  requirements  of  the  act 
by  the  amendment  of  1003.  This,  it  is 
said,  results  from  the  unambiguous  text 
of  the  exception  contained  in  that  amend- 
ment, and  is  from  a  twofold  point  of  view 
made  additionally  certain  by  the  context  of 
the  act  which  we  have  quoted.  The  argu- 
ment is  that  the  word  "used"  in  the  amend- 
ment of  1003,  excepting  cars,  etc,  "used 
upon  street  railways,"  must  be  construed  as 
having  the  same  significance  as  the  same 
word  in  the  amendment  making  the  act 
applicable  to  all  cars,  etc,  "used  on  any 
railroad  engaged  in  interstate  commerce." 
From  this  premise  it  is  insisted  that  as  the 
latter  provision  has  been  construed  as  en- 
larging the  scope  of  the  act  by  causing  it  to 
embrace  all  cars  used  on  interstate  com- 
merce railroads,  although  at  the  particular 
time  the  cars  are  employed  in  intrastate 
commerce  (Southern  R.  Go.  v.  United 
States,  222  U.  S.  20,  66  L.  ed.  72,  32  Sup. 
Ct.  Rep.  2,  3  N.  C.  C.  A.  822),  it  must  fol- 
low that  the  word  "used"  in  the  street  rail- 
way excepting  clause  under  consideration 
must  have  the  same  construction,  and  there- 
fore exclude  from  the  operation  of  the  act 
all  cars  used  upon  street  railways,  however 
temporary  such  use,  and  however  frequent 
or  material  may  be  their  use  in  interstate 
commerce  on  other  than  street  railways. 
Again,  it  is  urged  that  the  judgment  of  the 
court  below  can  be  affirmed  only  by  con- 
struing the  word  "used"  in  the  exception 
as  meaning  exclusively  used, — a  construc- 
tion which,  it  is  said,  would  be  wholly  un- 
warranted in  view  of  the  amendment  of 
1806,  excepting  from  the  act  certain  cars, 
etc,  "exclusively  used  for  the  transporta- 
tion of  logs,"  and  the  demonstration  thereby 
afforded  that  if  such  a  meaning  had  been 
contemplated  by  Congress  in  the  amend- 
ment of  1003,  the  word  "exclusively"  would 
have  been  employed.  But  we  think  the 
want  of  merit  in  the  contentions  Is  «lflnr« 
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•  mad  the  unaoundness  of  the  argumeiit^ad- 
Tftnoed  to  rastain  them  apparent  We  eaj 
thia  hecanse,  while  it  ie  conceded  that  the 
obyious  purpose  of  Congress  in  enacting 
the  law  and  its  amendments  was  to  secure 
the  safety  of  railroad  employees,  and  that 
the  amendment  of  1003  sought  to  enlarge 
and  make  that  purpose  more  complete,  yet 
it  is  insisted  that  the  exception  in  the  act 
should  receive  such  a  broad  construction  as 
would  destroy  the  plain  purpose  which 
caused  the  act  to  be  adopted.  But  to  so 
treat  the  act  would  be  in  plain  disregard 
of  the  elementary  rule  requiring  that  ex- 
ceptions from  a  general  policy  which  a  law 
embodies  should  be  strictly  construed;  that 
is,  should  be  so  interpreted  as  not  to  de- 
sU-oy  the  remedial  processes  intended  to  be 
accomplished  by  the  enactment.  That  the 
meaning  contended  for  would  be  in  direct 
conflict  with  this  rule  would  seem  free 
from  doubt,  since  the  inevitable  result  of 
sustaining  the  contention  would  be  to  put 
it  in  the  power  of  a  railroad,  by  operating 
a  train  for  a  trifling  distance  over  tracks 
within  the  exception,  to  thereby  secure  the 
right  thereafter  to  operate  such  train  over 
long  distances  without  regard  to  compliance 
with  the  safeguards  of  the  statute  which 
otherwise  would  be  controlling.  And  this 
reasoning  disposes  of  the  contention  deduced 
from  the  use  of  the  word  "exclusively"  in 
the  provision  excepting  cars  used  on  logging 
railroads,  and  its  absence  in  the  street  rail- 
way clause,  since,  on  the  face  of  the  statute, 
the  object  of  both  provisions  was  to  exempt 
both  the  logging  and  street  railway  cars 
from  the  operation  of  the  act  only  when 
used  for  logging,  on  the  one  hand,  and  on 
street  railways,  on  the  other,  and  not  to 
exempt  them  when  not  so  used. 

The  suggestion  is  made  in  argument  that 
in  any  event  the  railroad  company  was  not 
liable  for  the  penalties  because  of  the  diffi- 
culty of  equipping  the  twelve  cars  with  grab 
irons  which  would  not  interfere  with  the 
^lateral  movement  of  the  radial  couplers, 
g  and  because  the  other  three  cars  were  so 

•  constructed  that  they  could  not  be*provided 
with  automatic  couplers,  and  were  used  only 
on  the  one  day  because  of  unusually  heavy 
traffic.  But  this  merely  asserts  that  the 
statute  may  be  violated  with  impunity  if 
only  the  railroad  finds  its  provisions  oner- 
ous, or  deems  it  expedient  to  do  so. 

2.  It  is  contended  that  error  was  com- 
mitted in  rejecting  the  testimony  of  experts 
offered  by  the  railroad  company  as  to 
the  protection  afforded  to  employees  by  the 
openings  in  the  buffers  at  the  ends  of  the 
twelve  cars.  Without  stopping  to  point  out 
the  inappositeness  of  the  many  authorities 
dted  in  support  of  the  contention,  we  think 
the  court  was  clearly  right  in  holding  that 


the  question  was  not  one  for  experts,  and 
that  the  jury,  after  hearing  the  testimony 
and  inspecting  the  openings,  were  compe- 
tent to  determine  the  issue,  particularly  in 
view  of  the  full  and  clear  instruction  given 
on  the  subject,  concerning  which  no  com- 
plaint is  made. 
Affirmed. 

Mr.  Justice  McReynolds  took  no  part  In 
the  consideration  and  decision  of  this 


OH  U.  a  85i> 
JOHN  F.  CUBBINS,  Appt, 

V. 

MISSISSIPPI  RIVER  COMMISSION  and 
the  Yazoo-Mississippi  Delta  Levee  Board. 

Watebs  and  Water  Coubsbs  ^=>54— Bi- 
PABiAN  RioHTa— Obstbucting  Flow  — 
Pbotbction  Against  Acoidsnzal  om  EX- 
tbaobdinabt  floods. 

1.  Riparian  owners  may,  without  lia- 
bility to  other  riparian  owners,  protect 
themselves  from  the  consequences  of  ac- 
cidental and  extraordinary  floods  by  erect- 
ing defensive  works  along  the  front  of  their 
lands. 

[Bd.  Note.— >For  other  cases,  see  Waters  and 
Water  CiourseB.  Gent.  Die  I  200;  Dec.  Die 
«=s>54.] 

Levees  ^=:>19— Ripabian  Rights  —  Ob- 
STBucTiNo  Flow  —  Pboteotion  Against 
Aooidental  OB  Eztbaobdinabt  Floods. 

2.  The  entire  valley  which  the  Missis- 
sippi river  traverses  may  not  be  r^arded 
as  the  high-water  bed  of  the  river,  so  that 
levees  may  not  be  erected  on  its  natural 
banks  as  a  protection  against  accidental 
and  extraordinary  floods  without  liability 
to  riparian  owners  whose  lands  may  m 
damaged  by  the  consequent  raising  of  the 
flood  level. 

[Bd.  Note.— For  other  oases,  see  Levees^  Gent 
Dig.  8  10;    Dec  Dig.  ^s>lB.] 

Levees  ^=:>19— Ripabian  Rights  —  Ob- 
stbuctino  Flow  —  Pbotection  Against 
Accidental  ob  Extbaobdinabt  Floods. 

3.  A  riparian  owner  may  not  complain 
of  the  building  of  levees  along  the  natural 
banks  of  the  Mississippi  river  for  the  pur- 
pose of  containing  the  water  in  times  of 
flood  within  the  river,  and  preventing  it 
from  spreading  over  the  alluvial  valley 
through  which  the  river  flows,  even  though 
the  resulting  increase  in  the  volume  of  the 
waters  within  the  river  raises  its  flood  level 
so  as  to  overflow  his  land. 

[Bd.  Note.— For  otlier  cases,  see  Levees^  Cent. 
Dig.  8  10;    Dec.  Dig.  «=5>1».] 

Nayigablb  Watebs  ^=»8— Powzb  of  Con- 
obes»— Improving  Navigation— Missis- 
sippi Levees. 

4.  The  building  of  levees  along  the 
natural  banks  of  the  Mississippi  river  un- 
der the  authority  vested  in  Congress  to  im- 
prove navigation  gives  rise  to  no  valid 
cause  for  complaint  to  riparian  owners 
whose  lands  are  overflowed  as  a  consequence 
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•«f  the  resultinff  Increase  in  the  volume  of 
the  river  and  the  raising  oi  the  flood  leveL 
lEd.    Note.— For   other   easee.    see    Naylgable 
Waters,  Cent  Die  |  21;    Deo.  f»lg.  «=»S.] 

[No.  209.] 

^gued  April  24,  1016.     Decided  June  5, 
1016. 

APPEAL  from  the  District  Court  of  the 
United   States  for  the  Northern  Dis- 
trict of  Mississippi  to  review  a  decree  dis- 
missing the  bill  in  a  suit  to  enjoin  the  en- 
larging, strengthening,  repairing,  or  main- 
taining of  levees  along  the  Mississippi  river. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Barnette  £•  Moses  for  appellant. 
Mr.  Gerald  Fitz  Gerald,  Solicitor  Gen- 
eral Davis,  and  Mr.  Robert  Szold  for  ap- 
05  pellees. 

tg 

•    *Mr.   Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  conditions  out  of  which  this  contro- 
versy arises  are  substantially  the  same  as 
those  which  were  relied  upon  in  Jackson  v. 
United  States,  230  U.  S.  1,  57  L.  ed.  1363, 
33  Sup.  Ct.  Rep.  1011.  We  therefore  here 
make  a  briefer  statement  of  the  topography 
of  the  country  with  which  the  case  is  con- 
cerned, and  of  the  other  general  conditions 
involved,  than  we  would  do  if  such  were  not 
the  case,  since,  if  a  fuller  statement  as  to 
any  particular  aspect  is  desired,  it  can  be 
readily  found  by  a  reference  to  the  report 
of  that  case. 
^  The  complainant,  as  the  owner  of  a  piece 
g  of  land  on  the  east  bank  of  the  Mississippi 
^  river,  adjacent  to  MemphisJ^ennessee,  on  his 
own  behalf  and  on  behalf  of  others  owning 
similar  land  in  the  same  locality,  com- 
menced this  suit  against  the  Mississippi 
River  Commission  and  fifteen  local  state 
levee  boards  operating  on  the  river  between 
Cape  Girardeau,  Missouri,  and  the  mouth 
of  the  river  at  the  Gulf  of  Mexico,  three  of 
these  boards  being  organized  under  the  laws 
of  Missouri,  four  under  the  law  of  Arkansas, 
one  under  that  of  Tennessee,  one  under  the 
law  of  Mississippi,  and  six  under  the  law 
of  Louisiana. 

It  was  alleged  that  in  flood  seasons,  when 
the  water  in  the  Mississippi  river  rose 
above  its  natural  low-water  banks,  such 
water  would  flow  out  and  over  the  vast  ba- 
sins in  which  the  alluvial  valley  between 
Cape  Girardeau  and  the  Gulf  formed  itself, 
and  would  then,  either  by  percolation  gradu- 
ally flow  back  into  the  river,  or  be  carried 
^ver  and  through  the  bsjsins  by  the  streams 
flowing  through  them  into  the  Gulf  of 
Mexico,  where  such  streams  emptied.  It 
was  further  alleged  that  the  land  of  the 
•eomplainant,  when  the  river  in  the  flood 


periods  wmi  that  permitted  to  discharge 
its  waters,  was  so  situated  that  it  was  be- 
yond the  reach  of  overflow  from  the  river. 
It  was  then  alleged  that  in  1883  the  Missis- 
sippi River  Commission,  acting  under  the 
authority  of  Congress,  had  devised  a  plan 
known  as  the  Eads  Plan,  by  which  it  was 
contemplated  that  on  both  banks  of  the 
river,  except  at  certain  places,  which  were 
stated,  a  line  of  embankment  or  levees 
would  be  built  which,  in  times  of  high 
water  or  flood,  would  hold  the  water  rela- 
tively within  the  lines  of  the  low-water 
banks,  thus  improving  navigation  by  caus- 
ing the  water  to  deepen  the  bed,  and  sav- 
ing the  country  behind  the  levees  from  in- 
undation. It  was  averred  that,  to  further 
this  plan,  the  various  state  levee  boards, 
which  were  made  defendants,  were  organ- 
ized, and  that  all  of  them,  within  the  scope 
of  their  power  and  the  limits  of  their  finan- 
cial ability,  had  aided  in  carrying  on  this 
work,  and  that,  as  the  result  of  their  work^ 
and  of  the  levees  built  by  the  Mississippi  v 
*River  Commission,  it  had  come  to  pass  that? 
from  Cairo  to  the  Gulf,  a  distance  of  about 
1,050  miles,  on  both  sides  of  the  river,  ex- 
cept at  points  which  were  stated,  there  was 
a  continuous  line  of  levee  restraining  the 
water  from  flowing  out  into  the  basins,  as 
above  stated,  and  which,  in  many  instances, 
cut  off  the  outlets  connecting  the  streams 
which  drained  the  basins  and  ultimately 
carried  off  the  water  to  the  Gulf.  It  was 
charged  that  this  line  of  levees  as  a  whole 
had  been  virtually  adopted  by  the  Missia- 
sippi  River  Commission,  which  body  had  aa- 
sumed  control  of  the  whole  subject,  and  that 
such  body  and  all  the  state  agencies  co-oper- 
ating were  engaged  in  strengthening,  ele- 
vating, reviewing,  repairing,  and  increasing 
the  lines  of  levee  so  as  to  more  effectually 
accomplish  the  purpose  in  view. 

It  was  charged  "that  the  effect  of  the  dos- 
ing by  the  defendants  of  the  natural  outlets 
along  the  said  river,  and  the  confining  of 
the  fiood  waters  between  the  levee  system  as 
a  whole,  is  to  obstruct  the  natural  high- 
water  flow  of  the  water  of  said  river  in  and 
along  its  natural  bed  for  its  entire  length, 
thereby  raising  the  level  of  the  water  to 
such  an  extent  that  said  flood  waters,  with- 
in the  last  flve  years,  have  attained  a  suf- 
ficient height  to  flow  over  complainant's 
land,  and  when  there  is  now  a  high-water 
stage  in  said  river,  the  waters  of  said  river 
accumulate,  flow  over,  and  remain  standing 
upon  and  over  said  lands  of  complainant  to 
a  depth  of  from  4  to  8  feet,  so  that  complain- 
ant is  now  being  interrupted  in  the  profit- 
able use,  occupation,  and  enjoyment  of  his 
said  land."  And  it  was  further  alleged  that 
"said  land  is  being  covered  with  superin- 
duced additions  of  sand,  silt,  and  gravel. 
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BOW  from  •  inches  to  3  feet  in  depth;  the 

hooees  and  f  enees  thereon  are  being  wmahed 

away,  rendering  the  laid  land  and  the  houees 

thereon  unfit  for  ooenpancy,  driving  away 

^  the  tenants,  doing  irreparable  harm  and  in- 

gjnry  to  said  land,  impairing  its  usefulness, 

*  causing  the  practical   destruction  thereof, 

and  destroying  its  market  value.** 

It  was  averred  that  to  obstruct  the  river 
as  alleged  was  a  violation  of  the  legal  rights 
of  the  complainant,  since  he  was  entitled  to 
the  natural  flow  of  the  river  within  its  nat- 
ural high  or  low-water  bed,  free  from  inter- 
ference by  the  acts  of  the  defendants.  Aver- 
ring that  no  proceedings  had  been  taken  to 
eocpropriate  the  land,  and  that  no  offer  to 
pay  for  the  same  had  been  made,  and  that 
the  acts  complained  of  constituted  a  taking 
without  compensation,  in  violation  of  due 
process  of  law  under  the  Constitution  of  the 
United  States,  and  that  there  was  no  ade- 
quate remedy  at  law,  the  prayer  was  for  an 
injunction  against  the  Mississippi  River 
Commission  and  all  its  officers,  employees, 
agents,  and  contractors,  wherever  found, 
and  against  all  the  local  levee  boards  and 
their  officers,  employees,  agents,  and  eon- 
tractors,  perpetually  prohibiting  them  from 
further  building  any  levees,  from  enlarging, 
strengthening,  repairing,  or  doing  any  act 
to  maintain  the  levees  already  built,  and 
for  general  relief. 

The  bill  was  amended  by  alleging  that  the 
overflow  of  complainant's  land,  as  averred, 
instead  of  having  happened  within  five 
years,  had  occurred  within  one  year,  and 
the  original  prayer  was  added  to  by  asking 
that  if  it  was  found  that  the  injunction 
prayed  could  not  be  granted,  the  case  be 
transferred  from  the  equity  to  the  law  side, 
and  be  converted  into  a  law  action  to  recov- 
er from  the  Yazoo-Mississippi  Delta  Levee 
Board,  the  local  Missiesippi  board  which 
alone  of  the  defendants  had  been  served,  the 
sum  of  1600,000  as  the  value  of  the  planta- 
tion alleged  to  have  been  wrongfully  taken. 

A  motion  by  that  corporation  was  made  to 

dismiss  the  bill  on  the  ground  that  it  stated 

no  basis  for  relief,  and  in  any  event  it  al- 

tl  leged  no  ground  for  equitable  jurisdiction, 

2  since  at  best,  upon  the  theory  that  a  cause 

«  of  action  was*  stated,  there  was  plainly  an 

adequate  remedy  at  law.     On  the  hearing 

the  motion  to  dismiss  was  joined  in  by  the 

Mississippi  River  Commission,  and  the  case 

is  here  as  the  result  of  the  action  of  the 

court  below  in  dismissing  the  bill  for  want 

of  equity. 

At  the  threshold  we  put  out  of  view  as 
primarily  negligible  contentions  as  to 
whether,  in  any  event,  in  view  of  the  vast 
public  interests  which  would  have  been 
detrimentally  affected,  the  injunction  prayed 
«oiild  have  been  granted,  and  whether  the 
36  S.  C. 


suit  should  not  have  been  dismissed  so  far 
as  the  Mississippi  River  Commission  was 
concerned,  on  the  ground  that  it  was  really 
a  suit  against  the  United  States  without  its 
consent,  and  not  a  mere  action  against  in- 
dividuals acting  as  officers,  to  prevent  them 
from  violating  the  rights  of  the  complain- 
ant  by  taking  his  property  without  compen- 
sation. We  say  these  contentions  are  neg- 
ligible because  underlying  them  all  is  the 
fundamental  issue  whether,  under  the  aver- 
ments of  the  bill,  there  was  any  right  to  re- 
lief whatever,  and  to  that  decisive  question 
we  come.  Its  solution  involves  deciding 
whether  the  complainant,  as  an  owner  of 
land  fronting  on  the  river,  had  a  right  to 
complain  of  the  building  of  levees  along  the 
banks  of  the  river  for  the  purpose  of  con- 
taining the  water  in  times  of  flood  within 
the  river,  and  preventing  it  from  spreading 
out  from  the  river  into  and  over  the  allu- 
vial valley  through  which  the  river  flows  to 
its  destination  in  the  Qulf,  even  although 
it  resulted  that  the  effect  of  thus  keeping 
the  water  within  the  river  was,  by  increas- 
ing its  volume,  to  so  raise  its  level  as  to 
cause  it  to  overflow  the  complainant's  land. 

While  we  are  of  the  opinion  that  in  sub- 
stance a  negative  answer  to  the  proposition 
must  follow  from  applying  to  this  case  the 
doctrines  which  were  upheld  in  Jackson  ▼. 
United  States,  230  U.  S.  1,  67  L.  ed.  1363, 
33  Sup.  Ct.  Rep.  1011,  and  Hughes  v.  United 
States,  230  U.  S.  p.  24,  67  L.  ed.  1374,  46 
L.RJ^.(N.S.)  624,  33  Sup.  Ct.  Rep.  1019,  as 
the  unsoundness  of  the  distinctions  at-^ 
tempted  in  the  argument  to  be  drawn  b^§ 
tween  those  cases  and  this,*^and  the  decisive* 
application  of  those  cases  to  this,  will  be 
more  readily  appreciated  by  a  recurrence  to 
the  legal  principles  by  which  the  contro- 
versy is  to  be  governed,  we  address  ourselves 
to  that  subject,  looking  at  it  In  a  twofold 
aspect:  First,  with  reference  to  the  rights 
and  obligations  of  the  landowners  and  the 
power  of  the  state  to  deal  with  the  subject; 
and  second,  with  reference  to  the  power  of 
United  States  to  erect  levees  to  confine  the 
water  for  the  purpose  of  improving  naviga- 
tion, as  superimposed  on  the  right  of  the 
landowners  or  that  of  the  state  authorities 
to  construct  such  levees,  if  such  right  ob- 
tains, and  if  not,  as  independently  existing 
in  virtue  of  the  dominant  power  to  improve 
navigation  vested  in  Congress  under  the 
Constitution. 

1.  Without  seeking  to  state  or  embrace 
the  whole  field  of  the  Roman  law  concerning 
the  flow  of  water,  whether  surface  or  sub- 
terranean, or  to  trace  the  general  differences 
between  that  law,  if  any,  as  it  existed  in  the 
ancient  law  of  the  continent  of  Europe, 
whether  customary  or  written,  or  as  it  pre- 
vailed in  France  prior  to,  and  now  exists  in» 
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the  Code  Nai>oleon,  one  thing  may  be  taken 
as  beyond  dispute,  that  not  only  under  the 
Roman  law,  but  under  all  the  others,  the 
free  flow  of  water  in  rivers  was  secured 
from  undue  interruption,  and  the  respec- 
tive riparian  proprietors,  in  consequence  of 
their  right  to  enjoy  the  same,  were  protected 
from  undue  interference  or  burden  created 
by  obstructions  to  the  flow,  by  deflections 
in  its  course,  or  any  other  act  limiting  the 
right  to  enjoy  the  flow,  or  causing  addition- 
al burdens  by  changing  it.  But  while  this 
was  universally  true,  a  limitation  to  the 
rule  was  also  universally  recognized  by 
which  individuals,  in  case  of  accidental  or 
extraordinary  floods,  were  entitled  to  erect 
such  works  as  would  protect  them  from  the 
consequences  of  the  flood  by  restraining  the 
same,  and  that  no  other  riparian  owner  was 
entitled  to  complain  of  such  action  upon  the 
g  ground  of  injury  inflicted  thereby,  because 
•  all,  as  the  result  of  the^accidental  and  ex- 
traordinary condition,  were  entitled  to  the 
enjoyment  of  the  common  right  to  construct 
works  for  their  own  protection. 

Demolombe  after  commenting  upon  article 
640  of  the  Code  Napoleon  generally  dealing 
with  the  servitudes  arising  from  the  flow  of 
water,  and  pointing  out  that;  under  the 
Roman  law  as  well  as  under  the  ancient 
French  law  and  the  Code  Napoleon,  it  was 
the  duty  of  proprietors  whose  lands  bor- 
dered upon  or  were  traversed  by  rivers  to 
permit  the  water  of  such  rivers  to  flow 
their  natural  course  unimpeded,  and  quot- 
ing the  Roman  law,  fluminis  naturaUm  our- 
turn  non  avertere  (L.  1,  Cod.  de  Alluvioni- 
bus),  additionally  states  that  under  both  the 
Roman  and  ancient  law  and  under  the 
Code  Napoleon  such  proprietors  were  bound 
*^  undertake  to  do  no  work  the  result  of 
which  would  be  to  change  the  direction  of 
the  stream  or  enlarge  its  bed,  or  xo  injure 
in  any  manner  other  proprietors  whose  lands 
border  upon  or  are  traversed  by  the  stream" 
(Demolombe,  vol.  11,  No.  30,  p.  36).  But 
the  author  at  once  proceeds  to  add  that  the 
principles  thus  stated  in  no  way  serve  to 
prevent  or  to  limit  the  right  of  proprietors 
whose  lands  border  on  or  are  traversed  by 
rivers  "from  guarantying  themselves  against 
damage  by  defensive  works,  constructed 
either  upon  the  border  of  the  rivers  or  in 
the  interior  of  their  property,  against  either 
the  permanent  and  insensible  action  of  the 
rivers  or  streams,  or  particularly  against 
the  damage  caused  by  the  accidental  or  ex- 
traordinary overflow  of  tbeir  banks;  Ripam 
warn  adversua  rapidi  omnia  impetutn  munire 
prohibitum  non  est  (L.  1,  Cod.  de  Alluv.)." 
And  proceeding,  the  author  states  that  this 
right  of  the  proprietors  undoubtedly  exists 
^even  when  the  effect  of  the  dikes  or  other 
works  dons  will  be,  as  is  nearly  always  the 


case,  to  render  the  waters  of  the  river  more 
hostile  and  damaging  to  other  properties, 
the  owners  of  which  would  have  no  cause  of  ^ 
complaint  because  each  one  is  entitled  to  do  g 
the  same  in  his  own  behalf/as  the  right  of* 
preservation  and  of  legitimate  defense  is 
reciprocal,  since  it  is  impossible  to  conceive 
that  the  law  would  impose  upon  the  pro- 
prietors bordering  upon  streams  an  obliga^ 
tion  to  suffer  their  property  to  be  devoured 
[by  accidental  or  extraordinary  overflows] 
without  the  power  on  their  part  to  do  any- 
tliing  to  protect  themselves  against  the  dis- 
aster." Proceeding  to  elucidate  and  state 
the  limitations  by  which  the  right  thus  uni- 
versally recognized  is  safeguarded,  the  au- 
thor says:  "It  is  necessary,  however,  that 
the  works  constructed  [for  the  purposes 
stated]  do  not  encroach  upon  the  natural 
bed  of  the  water  courses,  that  they  should  be 
of  course  constructed  in  conformity  to  the 
police  regulations,  if  any  exist,  and  flnally, 
that  they  are  in  fact  constructed  by  those 
who  build  them  for  the  defense  of  their  own 
property,  because  constructions  would  not  be 
tolerated  which  had  been  erected  by  a  pro- 
prietor upon  his  own  land  without  any  ne- 
cessity whatever  for  his  own  protection,  but 
with  the  only  and  disloyal  purpose  of  in- 
juring the  property  of  others."  Demolombe 
further  states:  "What  I  have  just  said  of 
streams  and  rivers  is  equally  applicable  to 
accidental  torrents  of  water,  which,  like 
avalanches,  may  sometimes  precipitate 
themselves  upon  certain  properties.  Such 
a  case  is  likewise  one  of  vis  major,  against 
which  each  one  has  a  right,  by  the  natural 
law,  on  his  own  behalf  to  seek  to  protect 
himself  as  best  he  may, — a  right  which,  as 
well  said  by  the  court  of  Aix,  is  like  that 
which  obtains  to  resist  the  incursion  of  an 
enemy,  without  being  preoccupied  as  to 
what  may  be  the  result  or  the  wrong  suf- 
fered by  a  neighbor  who  may  not  have  had 
the  foresight  to  successfully  avoid  the  dis- 
aster." The  author  then  proceeds:  "These 
principles,  which  are  sustained  both  by  rea- 
son and  by  conceptions  of  equity,  have  been 
for  all  time  recognized  both  in  the  Roman 
law  and  in  our  ancient  French  jurispru- 
dence. They  are  to-day  supported  by  the 
unanimous  accord  of  the  decided  cases  andS 
of  the  opinions  of  authors.  (Comp.  Lb  2,*§* 
9,  ff.  de  aqua  et  aqtus;  L.  unic,  ff.  de  ripa 
munienda;  L.  1,  ff.  ne  quid  in  flwn.  pubL; 
Coepolla,  tract.  2,  cap.  XXXVUL  n*  2; 
Troncon,  sur  Tart.  225  de  la  cout.  de  Paris; 
Henrys,  liv.  IV.,  title  II.,  quaest.  75  Domat, 
Lois  civiles,  liv.  II.,  title  VIII.,  sec  III., 
n<*  9;  Aix,  19  Mai,  1813,  Raousset,  Sirey, 
1814,  II.,  9;  Duranton,  t.  V.,  n»  162;  Par- 
dessus,  t.  I,  n"  92;  Garnier,  t.  III.,  n*  677; 
Daviel,  t.  I.,  noa  384-386,  et  t.  IL,  nw  607» 
698;  Taulier,  t.  11.,  p.  361.) 
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See  Mailhot  t.  Piigh,  30  La.  Ann.  1359, 
where  some  of  the  autJiors  referred  to  hj 
Demolomhe  and  others  are  quoted,  and  one 
or  more  of  the  adjudged  French  cases  en- 
forcing the  limitation  are  stated  and  oom- 
mented  upon. 

That  the  general  right  to  an  unrestrained 
flow  of  rivers  and  streams,  and  the  duty 
not  to  unduly  deflect  or  change  the  same  by 
works  constructed  for  individual  benefit,  as 
qualified  by  the  limitation  as  to  accidental 
and  extraordinary  floods  which  prevailed  in 
Rome  and  on  the  Continent,  and  which  to- 
day govern  in  France,  as  stated  by  Demo- 
lombe,  also  obtained  in  Scotland,  was  recog- 
nized in  1741,  in  the  case  of  Farquharson 
V.  Farquharson,  Morison's  Diet.  12,779. 
And  the  character  of  the  limitation  of  the 
rule  is  well  illustrated  by  Menzies  v.  Bread- 
albane,  3  Bligh,  N.  R.  414  (H.  L.),  where 
it  was  held  that  it  did  not  apply  to  a  case 
where  a  structure  was  erected  in  the  estab- 
lished high-water  channel  of  a  stream.  It 
is  apparent  also  from  the  opinions  in  Nield 
v.  London  &  N.  W.  R.  Co.  L.  R.  10  Exch. 
4,  44  L.  J.  Exch.  N.  S.  15,  23  Week.  Rep. 
60,  23  Eng.  Rul.  Cas.  756,  and  the  state- 
ment found  in  Coulson  on  the  Law  of 
Waters,  3d.  ed.  pages  177  et  seq.,  that  the 
limitation  as  to  accidental  and  extraordi- 
nary overflows  likewise  exists  in  England. 

In  this  country  it  is  also  certain,  with- 
out going  into  a  review  of  decided  cases, 
that  the  limitation  is  recognized,  although 
it  is  true  to  say  that  much  contrariety  and 
confusion  exist  in  the  adjudged  cases  as  to 
when  it  is  applicable,  some  cases  extending 
the  rule  so  far  as  to  virtually  render  the 
e  limitation  inoperative,  others  extending  the 
•  limitation  to  such  a  degree  as  really  to 
cause  it  to  abrogate  the  rule  itself.  But  in- 
to these  differences  and  contrarieties  it  is 
not  at  all  necessary  to  enter,  since  there  is 
no  decided  case,  whatever  may  be  the  dif- 
ference as  to  the  application  of  the  limita- 
tion, holding  that  it  does  not  exist,  and 
when  in  fact  the  very  statement  of  the  gen- 
eral rule  requires  it  to  be  determined  wheth- 
er that  rule  as  correctly  stated  would  in- 
clude situations  which  the  limitation,  if 
recognized,  would  exclude.  We  place  in  the 
margin  a  few  of  the  many  adjudged  cases 
from  which  the  situation  just  stated  will 
be  made  manifest.! 

IBurwell  v.  Hobson,  12  Gratt.  322.  65 
Am.  Dec.  247;  Cairo,  V.  &  G.  R.  Co.  v.  Bre- 
voort,  25  L.RJL.  527,  62  Fed.  129;  Craw- 
ford V.  Rambo,  44  Ohio  St.  279,  7  N.  E.  429; 
O'Connell  v.  East  Tennessee,  V.  k  G.  R.  Co. 
87  Ga.  246.  13  L.R.A.  394,  27  Am.  St.  Rep. 
246,  13  S.  E.  489;  Taylor  v.  Fickas,  64  Ind. 
167,  31  Am.  Rep.  114;  Shelbyville  &  B. 
Tump.  Co.  V.  Green,  99  Ind.  205;  Mailhot 
▼.  Pngh,  30  La.  Ann.  1359. 


s 


Were  the  overflows  in  this  case  accidental 
and  extraordinary?  is,  then,  the  proposition 
to  which  the  case  reduces  itself.  That  the 
volume  of  water  from  the  vast  watershed 
which  the  Mississippi  river  drains,  and 
which,  by  means  of  percolation  and  tribu- 
taries, reaches  that  river,  is  susceptible  now 
and  again  of  being  so  simultaneously 
drained  off  from  the  watershed  into  the 
river,  and  thus  so  vastly  increasing  the 
amount  of  water  to  be  carried  off  in  a 
given  time  as  to  cause  the  overflow  of  the 
valley  which  the  river  traverses,  and  to 
thereby  endanger  the  enormous  interests 
concerned,  is  too  well  known  to  require  any- 
thing but  statement.  But  that  the  possi- 
bilities of  such  a  result  do  not,  when  such 
overflows  occur,  cause  them  to  be  not  acci- 
dental, is,  to  say  the  least,  persuasively  es- 
tablished by  the  ruling  in  Viterbo  v.  Fried- 
lander,  120  U.  S.  707,  30  L.  ed.  776,  7  Sup. 
Ct.  Rep.  962.  And  leaving  aside  this  view, 
it  is  obvious  from  the  situation  and  the 
causes  which,'  in  the  nature  of  things,  may 
accidentally  bring  about  the  emptying  into 
the  river  at  one  and  the  same  time  of  the 
volumes  of  water  from  all  the  vast  sourcesi 
of  supply  which  drain  the  expansive  water- g 
shed*into  the  river,  in  the  absence  of  which* 
accidental  unison  there  could  be  no  flood, 
that  the  accidental  character  of  the  unity 
of  the  conditions  upon  which  the  flood  de- 
pends serves  to  affix  that  character  to  the 
result, — the  flood  itself.  But  assuming,  as 
we  think  it  must  be  assumed,  that  the  words 
"accidental"  and  ''extraordinary"  are  to  be 
taken  as  relating  to  the  river, — tliat  is,  as 
alone  embracing  conditions  not  usually  there 
occurring,  and  not  ordinary  to  the  stream  in 
its  usual  condition,  having  regard  to  the 
flow  through  its  natural  bed,  whether  in 
high  or  low  water, — ^that  view  would  be  here 
irrelevant,  since  there  is  no  suggestion  of 
any  bed  of  the  river  in  high  or  low  water 
except  the  space  between  the  natural  banks 
along  which  the  levees  were  built,  unless 
the  whole  valley  be  considered  as  such  bed. 
Indeed,  from  the  face  of  the  bill  it  is  ap- 
parent that  the  rights  relied  upon  were  as- 
sumed to  exist  upon  the  theory  th^t  the 
valley  through  which  the  river  travels,  in 
all  its  length  and  vast  expanse,  with  its 
great  population,  its  farms,  its  villages,  its 
towns,  its  cities,  its  schools,  its  colleges,  its 
universities,  its  manufactories,  its  network 
of  railroads, — some  of  them  transcontinen* 
tal, — are  virtually  to  be  considered  from  a 
legal  point  of  view  as  constituting  merely 
the  high-water  bed  of  the  river,  and  there- 
fore subject,  without  any  power  to  protect, 
to  be  submitted  to  the  destruction  resulting 
from  the  overflow  by  the  river  of  its  natural 
banks.  In  fact,  the  nature  of  the  assump- 
tion upon  which  tho  argument  resti»   is 
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shown  by  the  contention  that  the  building 
of  the  levees  under  the  circumBtances  die- 
dosed  was  a  work,  not  of  preservation,  but 
of  reclamation;  that  is,  a  work  not  to  keep 
the  water  within  the  bed  of  the  river,  for 
the  purpose  of  preventing  destruction  to  the 
valley  lying  beyond  its  bed  and  banks,  but 
to  reclaim  all  the  vast  area  of  the  valley 
from  the  peril  to  which  it  was  subjected  by 
being  situated  in  the  high-water  bed  of  the 
^  river.  If  it  were  necessary  to  say  anything 
gmore   to   demonstrate   the   unsoundness   of 

•  this  view,*  it  would  suffice  to  point  out  that 
the  assumption  is  wholly  irreconcilable  with 
the  settlement  and  development  of  the  valley 
of  the  river,  that  it  is  at  war  with  the 
action  of  all  the  state  governments  having 
authority  over  the  territory,  and  is  a  com- 
plete denial  of  the  legislative  reasons  which  ' 
necessarily  were  involved  in  the  action  of  j 
Congress  creating  the  Mississippi  River 
Commission,  and  appropriating  millions  of 
dollars  to  improve  the  river  by  building 
levees  along  the  banks  in  order  to  confine  the 
waters  of  the  river  within  its  natural  banks, 
and,  by  increasing  the  volume  of  water,  to 
improve  the  navigable  capacity  of  the  river. 

2.  Although,  in  view  of  the  conclusion 
just  stated,  it  is  unnecessary  to  refer  to  the 
power  of  Congress  to  build  the  levees  under 
the  paramount  authority  vested  in  it  to 
improve  the  navigation  of  the  river,  we  can- 
not fail  to  point  out  the  complete  demon- 
stration which  that  power  affords  of  all 
want  of  legal  responsibility  to  the  complain- 
ant for  the  building  of  the  levees  complained 
of.  In  this  connection  it  is  to  be  observed 
that  the  complete  application  of  this  power 
is,  in  the  reason  of  things,  admitted  by  the 
erroneous  assumption  upon  which  alone 
the  arguments  proceed  in  seeking  to  avoid 
the  effect  of  the  well-defined  limitation  as  to 
accidental  and  extraordinary  floods;  that 
is,  the  erroneous  contention  as  to  the  high- 
water  bed  of  the  river,  which  we  have  dis- 
posed of.  We  say  this,  since  it  is  apparent 
that  if  the  property  in  the  valley  were  to 
be  treated  as  in  the  bed  of  the  river,  that 
would  be  true  also  of  the  property  of  the 
complainant,  hence,  causing  it  to  come  to 
pass  that,  as  to  such  property,  so  situated, 
there  would  be  no  possible  lawful  ground 
of  complaint  to  arise  from  the  action  of 
Congress  in  exerting  its  lawful  power  over 
the  bed  of  the  river  for  the  improvement  of 
navigation. 

These  conclusions  dispose  of  the  case  with- 
g  out  the  necessity  of  recurring,  as  we  pro- 

•  posed  at  the  outset  to  do,* to  the  rulings  in 
the  Jackson  and  Hughes  Case,  but,  in  the 
light  of  the  principles  we  have  stated,  we 
direct  attention  to  the  fact  that  the  attempt 
to  distinguish  the  Jackson  Case  upon  the 
ground  that  relief  was  there  denied  because 


the  proprietor  on  one  side  of  the  river,  who 
complained  of  the  increase  of  the  flood  level 
and  injury  to  his  land  from  the  levees  erect- 
ed on  the  other  side,  or  from  the  levee  sys- 
tem as  a  whole,  had  himself  erected  a  levee 
to  protect  his  property,  and  therefore  was 
estopped,  is  without  foundation.  It  is  plain 
when  the  context  of  the  opinion  in  the 
Jackson  Case  is  considered,  that  the  denial 
of  the  right  to  relief  in  that  case  was  rested 
not  upon  the  conception  that  a  right  exist- 
ing on  one  side  of  the  river  was  destroyed 
by  estoppel,  and  a  right  not  existing  on  the 
other  was  conferred  by  the  same  principle, 
but  upon  the  broad  ground  that  the  righta 
of  both  owners  on  either  side  embraced  the 
authority,  without  giving  rise  to  legal  in- 
jury to  the  other,  to  protect  themselves 
from  the  harm  to  result  from  the  accidental 
and  extraordinary  floods  occurring  in  the 
river,  by  building  levees,  if  they  so  desired. 
Additionally,  when  the  principle  laid  down 
in  the  Jackson  Case  is  illustrated  by  the 
ruling  which  was  made  in  the  Hughes  Case, 
it  becomes  apparent  that  the  contention 
here  urged  as  to  the  identity  between  the 
great  valley  and  the  flood  bed  of  the  river 
was  adversely  disposed  of,  since  under  no 
view  could  the  ruling  in  the  Hughes  Case 
have  been  made  except  upon  the  theory  thai 
the  bank  of  the  river  was  where  it  waa 
found,  and  did  not  extend  over  a  vast  and 
imaginary  area. 
Affirmed. 

Mr.  Justice  Pitney  concurs  in  the  results 


(241  U.  8.  <13> 
MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Petitioner, 

V. 

L.  HILTON-GREEN  and  W.  A.  Finky,  Jr.^ 
as  Executors  of  the  Estate  of  C.  L.  Wig^ 
gins.  Deceased. 

Itvsurancb  ^=>256(1)— False  RsPBBSEirrA- 
TioNs— Fraudulent  Intent. 

1.  Material  incorrect  representations 
in  the  application  for  a  policy  of  life  in- 
surance, which  is  made  an  essential  con- 
stituent  of  the  policy,  if  known  to  be  un- 
true by  tiie  assured  when  made,  invalidate 
the  policy  without  further  proof  of  actual, 
conscious  design  to  defraud. 

[Ed.    Note.— Kor    other    cases,    see    Insurance, 
Cent  Dig.  §  549;    Dec.  Dig.  <S=>256(1).] 

Principal  and  Agent  ^=s»181— Noticb  to 
Agent. 

2.  The  rule  which  imputes  an  agent'a 
knowledge  to  the  principal  does  not  apply 
when  the  third  party  was  acquainted  with 
circumstances  plainly  indicating  that  the 
agent  would  not  advise  his  principal. 

tEd.  Note.— For  other  cases,  sen  Principal  and 
Agent.  Cent.  Dig.  §  690;    Dec.  Dig.  ^==>181.] 
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iNSUBANOE   ^=»378jS>— BBr0PPEIr-A0EWT*8 

Knowledge  —  Feaudulbnt  Misbbfbb- 

bentait0n8. 

8.  The  designation  as  agents  of  an  in- 
■nrance  company,  made  by  Florida  Gen. 
8tat.  §  2766,  of  any  person  who  in  anywise, 
directly  or  indirectly,  makes  or  causes  to 
be  made  any  contract  of  insurance  for  or 
•  OB  account  of  such  insurance  company,  does 
not  affect  the  true  relationship  to  the  par- 
ties to  a  life  insurance  contract  of  the  local 
manager,  soliciting  agent,  and  local  medical 
examiners,  who  were  in  fact  designated 
agents  of  the  company,  with  power  to  bind 
it  within  their  apparent  authority,  and 
their  knowledge  of  the  falsity  and  fraudu- 
lent character  of  material  representations 
by  the  insured  in  the  application,  which  is 
made  an  essential  constituent  of  the  policy, 
is  not  the  knowledge  of  the  company,  and 
does  not  estop  it  to  rely  upon  such  misrep- 
resentations as  a  defense  to  an  action  on  the 
policy. 

[Bd.  Note.— Por  other  cases,  see  Insurancn, 
Cent.  Dig.  8S  MS,  971,  978.  VJi,  977-997 ;  Dec.  Dig. 
«=»378(3J.l 

[No.   126.] 

Argued  December  9  and  10,  1916.    Decided 
June  12,  1916. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  the  Northern  District  of  Florida 
in  favor  of  plaintiffs  in  an  action  upon  poli- 
cies of  life  insurance.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  127  C.  C.  A.  467,  211 
Fed.  31. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  L.  Allen,  Emmett 
Wilson,  Philip  D.  Bcall,  and  Murray  Downs 
for  petitioner. 

Messrs.  William  A.  Blount,  A.  C. 
Blount,  and  F.  B.  Carter  for  respondents. 

f    *Mr.   Justice   McRcynolds   delivered   the 
opinion  of  the  court: 

Respondents  sued   to   recover   upon   four 
policies,  not  different  except  as  to  numbers, 
for   $7,662   each,   and  dated   December    16, 
1908,  on  the  life  of  their  testator,  Wiggins, 
who  died  March  26,  1910.    By  various  pleas 
the  insurance  company  set  up  that  applica- 
tion upon  which  policies  were  based  con- 
tained material  representations  both  false 
^  and  fraudulent.    In  reply  the  executors  de- 
gnied  truth  of  each  plea,  and  also  alleged 
«  that  if  *  application  contained  any  misrep- 
resentations, the  actual  circumstances  were 
known  to  company  when  policies  issued. 

Two  separate  application  blanks,  each 
plainly  printed  upon  a  large,  single  sheet, 
were  filled  out  and  presented.  They  are 
■ubstantially  identical   except  medical  ex- 


aminer's report  upon  one,  dated  December 
15,  1908,  is  signed  by  Geo.  C.  Kilpatrick, 
M.  D.,  in  two  places,  while  the  other,  dated 
December  16,  1908,  ia  twice  signed  by  J.  S. 
Turberville,  M.  D.  (Under  the  company's 
rules,  where  insurance  applied  for  amounted 
to  $30,000,  two  medical  examinations  were 
required.) 

At  the  top  of  each  sheet  the  following 
appears:  "THIS  APPLICATION  made  to 
the  Mutual  Life  Insurance  Company  of 
New  York  is  the  basis  and  a  part  of  a 
proposed  contract  of  insurance,  subject  to 
the  charter  of  the  company  and  the  laws 
of  the  state  of  New  York.  I  hereby  agree 
that  all  the  following  statements  and  an- 
swers, and  all  those  that  I  make  to  the 
company's  medical  examiner,  in  continua- 
tion of  this  application,  are  by  me  war- 
ranted to  be  true,  and  are  offered  to  the 
company  as  a  consideration  of  the  contract, 
which  I  hereby  agree  to  accept,  and  which 
shall  not  take  effect  unless  and  until  the 
first  premium  shall  have  been  paid,  during 
my  continuance  in  good  health,  and  unless 
also  the  policy  shall  have  been  signed  by 
the  president  and  secretary  and  counter- 
signed by  the  registrar  of  the  company  and 
issued  during  my  continuance  in  good 
health;  unless  a  binding  receipt  has  been 
issued  as  hereinafter  provided." 

Immediately    thereafter    are    statements 
concerning    assured's    address,    occupation, 
birth,  diaracter  of  policy  desired,  etc.,  and 
finally  this,  alleged  and  shown  to  be  un- 
true:    "22.  I  have  never  made  an  applica- 
tion for  life  insurance  to  any  company  or 
association   upon  which  a  policy  has  not 
been  issued  on  the  plan  and  premium  rate 
originally  applied  for,  except  as  to  the  fol-  ^ 
lowing  companies  or  associations:     None,g 
and  no  such  application* is  now  pending  or* 
awaiting  decision."     And  this  part  of  the 
paper  concludes: 

Dated  at  Pine  Barren,  Fla.  Dec.  16,  1908. 

Signature      of      person  1 
whose  life  is  proposed  i  Cilbey  L.  Wiggins 
for  insurance,  J 

I  have  known  the  above  named  applicant 
for  six  years  and  saw  him  sign  this  applica- 
tion.   I  have  issued  binding  receipt  No.  — • 

J.  D.  Torrey,  Soliciting  Agent, 
[by  rubber  stamp] 
J.  D.  Torrey,  Manager, 
Mobile,  Ala. 

On  lower  portion  of  the  same  page,  under 
caption,  "^ledical  Examiner's  Report,"  are 
sundry  statements,  ostensibly  by  applicant, 
concerning  his  health  history,  etc., — among 
them  the  following,  alleged  and  shown  to 
be  untrue: 


^s>For  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


078 


36  SUPREMK  COURT  REPORTER. 


Oct.  Tebm» 


"3.  (a)  What  iHneases,  diseases,  or  acci- 
denta  have  you  had  since  childhood  T  Pneu- 
monia. Number  of  attacks:  One.  Date 
of  each:  1899.  Duration:  Thirty  days. 
Severity X  Not  severe.  Results:  Com- 
plete recovery. 

''4.  State  every  physician  whom  you  have 
consulted  in  the  past  five  years.    None." 

"8.  Have  you  undergone  any  surgical 
operation?    No.*' 

''13.  (a)  Have  you  ever  been  under  treat- 
ment at  any  asylum,  cure,  hospital,  or  sani- 
tarium.   No." 

^16.  Have  you  ever  been  examined  for  a 
policy  in  any  company  or  association  which 
was  not  issued  as  applied  fort    No." 

This  division  ends  thus: 

Dated  at  Pine  Bar-  I  certify  that  my 
ren.  State  of  Flori-  answers  to  the  fore- 
da  the  16  day  of  going  questions  are 
December  1908  correctly  recorded  by 
Witness:  the  Medical  Exami- 
Qeo.  C   Kilpatricky  ner. 

M.  D.  Cilbey  L.  Wiggins 
Signature  of  person 

I.  examined* 

H 

•  •At  the  top  of  reverse  page,  under  •'Medi- 
cal Examiner's  Report  (Continued),"  there 
are  many  answers  purporting  to  be  replies 
to  inquiries  propounded  by  medical  exami- 
ner concerning  applicant's  figure,  apparent 
age,  measurements,  pulse,  results  of  physi- 
cal examination  and  personal  investigations, 
etc    And  then  the  following: 

I  certify  that  I 
have  made  this  ex- 
amination at  Pine 
Barren,     Fla.,     on 

^\^^  ^^U^  ^t      Geo.   0.   Kilpatrick, 
cember,    1908,    and  M   D 

that  the  foregoing  ^^^^  Examiner.' 
questions  have  been 
put,  and  the  an- 
swers of  the  appli- 
cant recorded  aa 
stated. 

The  four  policies,  after  being  signed  in 
New  York  by  the  president,  secretary,  and 
registrar  of  the  company,  were  delivered  to 
assured  in  Florida.  Among  others,  they 
contain  these  clauses: 

"This  policy  and  the  application  herefor, 
copy  of  which  is  indorsed  hereon  or  at- 
tached hereto,  constitutes  the  entire  con- 
tract between  the  parties  hereto.  All  state- 
ments made  by  the  insured  shall,  in  the 
absence  of  fraud,  be  deemed  representations, 
and  not  warranties,  and  no  such  statement 
of  the  insured  shall  avoid  or  be  used  in 
defense  to  a  claim  under  this  policy  un- 
loia  contained  in  the  written  application 


herefor,  a  copy  of  which  is  indorsed  hereon 
or  attached  hereto."  "Agents  are  not  au- 
thoruEcd  to  modify  this  policy  or  to  extend 
the  time  for  paying  a  premium." 

During  summer  of  1907  assured  suffered 
serious  pains  in  his  head,  and,  after  con- 
sulting more  than  one  physician,  went  to  a 
sanitarium  at  Montgomery,  Alabama,  and 
was  there  operated  on  for  a  cystic  enlarge- 
ment of  the  lower  jaw  caused  by  an  im- 
pacted wisdom  tooth.     He  was  confined  to^^ 
the  sanitarium  for  ten  days  and  remained  h 
under* immediate  care  of  a  physician  from* 
July  16th  to  August  13th,  1907. 

Early  in  November,  1908,  he  applied  to 
Prudential  Insurance  Company  of  America 
through  J.  C.  Hogue,  a  special  agent  operat- 
ing under  J.  R.  Tapia,  its  manager  at  Mo- 
bile, Alabama,  for  insurance  amounting  to 
$40,000.  The  application  waa  accompanied, 
according  to  its  requirements,  by  two  medi- 
cal reports  dated  November  3d  and  4th, 
signed  respectively  by  Dr.  J.  C.  McLeod 
and  Dr.  Geo.  C.  Kilpatrick.  Several  weeks 
later  the  company  indicated  unwillingness 
to  accept  risk  because  of  location,  but  the 
application,  although  marked  "withdrawn," 
was  retained.  At  this  time  Wiggins  had 
$30,000  insurance  with  the  Prudential,  $20,- 
000  with  the  Equitable,  and  $6,000  with 
fraternal  insurance  companies. 

The  application  of  petitioner  now  under 
consideration  resulted  from  earnest  and 
persistent  solicitation  by  the  same  J.  C. 
Hogue.  The  circumstances  under  which 
papers  were  prepared  and  signed  are  not 
entirely  clear;  but  it  appears  without  con- 
tradiction that  they  were  not  signed  by 
assured  in  Torrey's  presence — there  was  no 
personal  acquaintance  between  the  two  men. 
Also  that  neither  medical  report  was  signed 
by  assured  in  presence  of  Dr.  Geo.  C.  Kil- 
patrick or  Dr.  J.  S.  Turberville;  and  that 
neither  physician  made  the  personal  exami- 
nation certified  by  him.  The  physicians 
filled  the  blanks  and  signed  their  names  at 
Hogue's  request  and  because  of  his  repre- 
sentations. Through  Torrey,  petitioner's 
district  manager  at  Mobile,  the  applica- 
tion was  forwarded  to  New  York,  and,  rely- 
ing upon  its  statements,  officers  there  issued 
policies  and  sent  them  to  assured  with 
copies  of  application  papers  which,  by  refer- 
ence, were  incorporated  therein.  So  far  as 
appears,  assured  accepted  them  without  ob- 
jection and  paid  the  premiums. 

An  effort  was  made  to  show  that  facta 
concerning  Wiggins's  medical  history,  for-iH 
mer  unsuccessful  application  to*Prudential,* 
and  circumstances  surrounding  transactions 
now  in  question,  were  known  by  Hogue,  the 
medical  examiners,  or  Torrey,  each  of  whom, 
it  is  claimed,  was  petitioner's  agent. 

Assured  waa  sixty-one  years  of  age,  preai- 
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dent  of  A  lumber  company,  apparently  a 
man  of  considerable  wealth,  and  experienced 
in  insurance  matters. 

At  conclusion  of  evidence,  counsel  for  in- 
Buranee  company  asked  a  directed  verdict. 
This  was  refused;  and  the  court  in  effect 
instructed  the  jury:  That  in  order  for 
company  successfully  to  defend  upon  ground 
of  false  statements,  these  must  have  been 
material,  and  made  by  Wiggins  with  knowl- 
edge of  their  falsity,  and  with  a  fraudulent 
purpose, — ^that  is,  with  intent  to  deceive. 
That  if  they  believed  it  knew  of  their 
falsity  when  application  was  accepted,  no 
defense  could  be  based  upon  them.  That 
it  knew  the  actual  facts  if  the  jury  "should 
find  that  an  agent  whose  knowledge  would 
be  the  knowledge  of  the  defendant  did  so 
know."  But  if  the  jury  found  that  falsity 
of  statements  was  within  knowledge  of 
Hogue  and  Torrey  and  medical  examiners, 
and  further  found  an  understanding,  tacit 
or  express,  between  Wiggins  and  said  agents 
to  procure  the  policies  by  collusive  co-opera- 
tion to  conceal  the  truth,  there  could  be 
no  recovery.  Excerpts  which  follow  fairly 
indicate  general  import  of  charge: 

"The  contract  of  insurance  in  this  case 
as  expressed  by  the  policies,  embraces  the 
statements  and  representations  of  Wiggins, 
the  deceased,  made  to  the  agent,  Hogue,  or 
to  Eilpatridc,  or  Turberville,  the  medical 
examiners.  Such  statements  were  required 
to  be  truthfully  made,  and  was  a  condi- 
tion for  the  issuance  of  the  contract,  and 
this  contract  provides  that  all  statements 
made  by  the  insured  shall,  in  the  absence 
of  fraud,  be  deemed  representations,  and 
not  warranties.  Whether  the  representations 
^  made  by  Wiggins  in  his  application  for  in- 
g  surance  had  been  rejected ;  or  whether  he 
•  had  been  treated  in  a  cure,*  sanitarium,  or 
hospital;  or  whether  he  had  undergone  a 
surgical  operation;  or  whether  he  had  had 
any  illness  or  disease;  or  whether  he  had 
consulted  a  physician  for  his  health,  to 
serve  as  a  defense  by  the  company  to  this 
action,  depends  on  whether  such  statements 
were  knowingly  false  and  fraudulently 
made. 

"If  Wiggins  knew  they  were  false,  and 
that  he  made  them  with  the  fraudulent  pur- 
pose of  obtaining  the  policy  of  insurance, 
then  such  statements  would  avoid  the  policy 
and  would  serve  as  a  good  defense  by  the 
company;  provided,  that  the  company,  at 
the  time  it  accepted  the  application  of  the 
deceased  as  an  insurance  risk,  had  no  knowl- 
edge of  the  falsity  of  the  statements  and 
representations  made  by  Wiggins  in  his  ap- 
plication for  insurance. 

''The  knowledge  of  the  agent  of  the  in- 
snranee  company  would  be  the  knowledge 
of  the  company,  and  if  the  agent  represent- 


ing the  company  in  taking  the  implication, 
or  the  statements  of  the  medical  examiners 
had  knowledge  of  the  falsity  of  the  state- 
ments, then  the  insurance  company  would 
be  estopped  from  setting  up  such  false 
statements  or  misrepresentations  of  which 
they  had  knowledge  before  the  issuance  of 
the  policy,  as  a  defense  to  this  action. 

"If  you  find  from  the  evidence  that  the 
statements  of  Wiggins  in  the  several  mat- 
ters inquired  about  his  health  and  opera- 
tion and  treatment  in  a  sanitarium  were 
false,  and  further  find  that  the  agents 
Hogue,  and  Torrey  and  Turberville  knew 
they  were  false,  and  you  further  find  from 
the  evidence  that  there  was  an  understand- 
ing, tacit  or  expressed,  between  Wiggins  and 
the  said  agents  to  procure  the  policies  by 
collusive  co-operation  to  conceal  the  truth 
from  the  company  as  to  the  several  mat- 
ters inquired  about,  then  such  conduct  upon 
the  part  of  Wiggins  would  avoid  the  poli- 
cies, and  the  plaintiffs  could  not  recover  in 
this  action." 

Petitioner  made  timely  objections  andg 
presented  special*requests,  setting  forth  its* 
theory,  which  were  denied.  The  circuit 
court  of  appeals  affirmed  a  judgment  upon 
verdict  for  respondents.  Among  other 
things  it  said  (127  C.  C.  A.  467,  470,  471, 
211  Fed.  31,  34,  35) : 

"That,  under  the  language  of  the  policies 
involved  in  this  auit,  the  defendant,  to 
avoid  the  policies  for  false  representations, 
must  establish  their  falsity,  materiality, 
and  the  knowledge  of  the  insured,  actual  or 
imputed,  of  their  falsity. 

"This  leaves  for  consideration  the  repre- 
sentation of  the  insured  that  he  had  been 
examined  by  Dr.  Turberville,  defendant's 
medical  examiner,  and  that  the  answers  re- 
corded by  the  medical  examiner  in  his  re- 
port were  correct.  In  truth,  there  was  no 
such  examination  had,  and  the  insured  must 
have  known  that  there  was  none,  and  the 
representation  that  there  had  been  one  was 
a  material  one.  So  with  regard  to  the  rep- 
resentation of  the  insured  that  there  had 
been  no  previous  application  for  insurance 
made  by  him  and  rejected,  or  not  passed 
upon  favorably  by  the  insurance  company. 
This  was  untrue,  must  have  been  known  to 
have  been  untrue  by  the  insured  when  he 
made  it,  and  it  was  material.  Either  of 
these  two  last  representations  would  be  suf- 
ficient to  avoid  the  policies,  imless  the  de- 
fendant is  estopped  to  rely  upon  them,  by 
reason  of  its  knowledge  of  their  falsity.  It 
had  such  knowledge,  if  at  all,  because  of 
the  knowledge  of  its  agents  and  examiners, 
who  handled  the  matter  for  it." 
And  further  (p.  37) :   "The  sUtate  [|  2765^ 
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8  Ckneral    Statntei    of    Florida<    copied    in 

•  Buurgin]  preaeribes  that  every  •peraon  who 
leeeiTet  monej  for  an  insurance  company 
hk  payment  of  a  contract  of  insurance,  or 
wlu)  directly  or  indirectly  causes  to  be  made 
any  contract  of  insurance,  shall  be  deemed 
to  all  intents  and  purposes  an  agent  or 
representative  of  such  company.  Under 
this  description,  we  think  Torrey,  the  de- 
fendant's Mobile  manager,  Hogue,  the 
soliciting  agent,  and  the  two  medical  ex- 
aminers, were  agents  of  the  defendant  to 
all  intents  and  purposes,  and  so,  for  the 
purpose  of  charging  it  with  notice  of  what 
they  know,  when  the  policies  were  written." 

All  parties  treat  the  policies  as  Florida 
sontracts.  The  medical  examiners'  reports 
are  plainly  integral  parts  of  application, 
and  by  apt  words  the  latter  became  an  es- 
sential constituent  of  the  policies. 

Considered  in  most  favorable  light  pos- 
sible, the  above  quoted  incorrect  statements 
in  the  application  are  material  representa- 
tions; and,  nothing  else  appearing,  if  known 
to  be  untrue  by  assured  when  made,  in- 
validate the  policy  without  further  proof  of 
actual  conscious  design  to  defraud.  Moulor 
V.  American  L.  Ins.  Co.  Ill  U.  S.  335,  345, 
28  L.  ed.  447,  450,  4  Sup.  Ct.  Rep.  466; 
Phcenix  Mut.  L.  Ins.  Co.  v.  Raddin,  120  U. 
8.  183,  189,  30  L.  ed.  644,  646,  7  Sup.  Ct 
Rep.  500;  ^tna  L.  Ins.  Co.  v.  Moore,  231 
U.  S.  543,  556,  557,  58  L.  ed.  356,  365,  366, 
84  Sup.  Ct.  Rep.  186;  May,  Ins.  4th  ed. 
1181. 

The  general  rule  which  imputes  an  agent's 
knowledge  to  the  principal  is  well  estab- 
lished. The  underlying  reason  for  it  is  that 
an  innocent  third  party  may  properly  pre- 
sume the  agent  will  perform  his  duty  and 
S  report  all  facta  which  affect  the  principara 
interest     But  this  general  rule  does  not 

•  apply  when  the  third  party  knows*  there  is 
no  foundation  for  the  ordinary  presumption, 
•^when  he  is  acquainted  with  circumstances 
plainly  indicating  that  the  agent  will  not 
advise  his  principal.  The  rule  is  intended 
to  protect  those  who  exercise  good  faith, 
and  not  as  a  shield  for  unfair  dealing.  Dis- 
tilled Spirits  (Harrington  v.  United  States) 
11  WaU.  856,  367,  20  L.  ed.  167,  171; 
American  Surety  Co.  v.  Pauly,  170  U.  S. 
133,  156,  42  L.  ed.  077,  985,  18  Sup.  Ct. 


Rep.  552;  American  Nat  Bank  v.  Miller, 
229  U.  S.  517,  521,  522,  57  L.  ed.  1310^ 
1312,  1313,  33  Sup.  Ct  Rep.  883;  Mechem, 
Agency,  2d  ed.  |  1815. 

Section  2765  of  the  Florida  statutes,  m- 
pra,  undertakes  to  designate  as  agents  cer- 
tain persons  who  in  fact  act  for  an  insur- 
ance company  in  some  particular;  but  it 
does  not  fix  the  scope  of  their  authority  as 
between  the  company  and  third  persons,  and 
certainly  does  not  raise  special  agents,  with 
limited  authority,  into  general  ones,  pos> 
sessing  unlimited  power.  We  assume  Hogue, 
Torrey,  and  the  medical  examiners  were  in 
fact  designated  agents  of  the  company,  with 
power  to  bind  it  within  their  apparent  au- 
thority; and  in  auch  circumatancea  the 
atatute  doea  not  affect  their  true  relation- 
ahip  to  the  partiea.  See  Continental  L.  Ina. 
Co.  V.  Chamberlain,  132  U.  S.  304,  310,  33 
L.  ed.  341,  343,  10  Sup.  Ct  Rep.  87;  New 
York  L.  Ins.  Co.  v.  Russell,  23  C.  C.  A. 
43,  40  U.  S.  App.  530,  77  Fed.  94,  103; 
Wood  V.  Firemen's  F.  Ins.  Co.  126  Mass. 
316,  319;  John  R.  Davis  Lumber  Co.  v. 
Hartford  F.  Ins.  Co.  95  Wia  226,  234,  235, 
37  LJUl,  131,  70  N.  W.  84. 

The  assured  at  the  least  consciously  per- 
mitted an  application  containing  material 
misrepresentations  to  be  presented  by  sub- 
ordinate agents  to  officers  of  the  insurance 
company  under  circumstances  which  he 
knew  negatived  any  probability  that  the 
actual  facts  would  be  revealed;  and  later 
he  accepted  policies  which  he  must  have 
understood  were  issued  in  reliance  upon 
statements  both  false  and  material.  He 
could  claim  nothing  because  of  such  in- 
formation in  the  keeping  of  imfaithful  sub- 
ordinates. Moreover,  the  false  representa- 
tions accompanied  and  were  essential  parts 
of  the  policies  finally  accepted.  He  did  not^ 
repudiate,  and  therefore  adopted  and  ap-9 
proved,  the  *  representations  upon  which* 
they  were  based.  Beyond  doubt  an  appli- 
cant for  insurance  should  exercise  toward 
the  company  the  same  good  faith  which  may 
be  rightly  demanded  of  it.  The  relationship 
demands  fair  dealing  by  both  parties.  New 
York  L.  Ins.  Co.  v.  Fletcher,  117  U.  S.  519, 
529,  533,  534,  29  L.  ed.  934,  939,  940,  6 
Sup.  Ct.  Rep.  837;  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Asso.  183  U.  S.  308,  361, 


''2765.  Agents. — Any  person  or  firm  in 
this  state,  who  receives  or  receipts  for  any 
money  on  account  of  or  for  any  contract 
of  insurance  made  by  him  or  them,  or  for 
such  insurance  company,  association,  firm 
or  individual,  aforesaid,  or  who  receives  or 
receipts  for  money  from  other  persons  to 
be  transmitted  to  any  such  company,  asso- 
ciation, firm  or  individual,  aforesaid,  for 
a  policy  of  insurance,  or  any  renewal  there- 
of* although  such  policy  of  insurance  is  not 


signed  by  him  or  them,  as  agent  or  repre- 
sentative of  such  company,  association,  firm 
or  individual,  or  who  in  any  wise  directly 
or  indirectly  makes  or  causes  to  be  made, 
any  contract  of  insurance  for  or  on  account 
of  such  insurance  company,  association,  firm 
or  individual,  shall  be  deemed  to  all  intents 
and  purposes  an  agent  or  representative  of 
such  company,  association^  firm,  or  Individ- 
uaL* 
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46  L.  ed.  218,  234,  22  Sup.  Ci.  Bep.  133; 
United  States  L.  Ibb.  Oo.  t.  Smitli,  34  C. 
a  A.  606,  92  Fed.  603. 

Considered  with  proper  understanding  of 
the  law,  there  is  no  evidence  to  support  a 
Terdiet  against  petitioner,  and  the  trial 
court  should  have  directed  one  in  its  favor. 

Judgment  of  the  Circuit  Court  of  Ap- 
peals is  reversed  and  the  cause  remanded 
to  the  United  States  District  Court,  North- 
«m  District  of  Florida,  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Reversed. 

lir.  Justice  Pitney  dissents. 


(Ml  U.  8.  SS4) 

a  C.  HOLMES,  PUT.  in  Err., 

V. 

B.  S.  CONWAY. 
CoNSTXTunoNAi.  Law  «=»3O0(1)— Dub  Pno- 

CE8B    OF  Law— SmOf  ABT    PaOCKEDINa   — 

Notice  and  Hba&ino. 

The  attorney  for  the  mortgagee,  and 
later  for  the  tranueree  of  the  certificate  of 
purchase  under  a  sale  on  foreclosure,  ean- 
Bot  be  said  to  have  been  deprived  of  his 
property  without  adequate  notice  or  fair 
opportunity  to  defend,  contrary  to  U.  S. 
(x>nBt.,  14th  Amend.,  by  a  summary  order 
directbig  him  to  restore  to  the  treasury  of 
the  court  the  proceeds  of  fire  insurance  poli- 
cies on  the  mortgaged  property  which  he 
had  withdrawn  and  applied  on  a  personal 
Judgment  sgainst  the  mortgagor,  instead  of 
applying  them  towards  redeeming  the  prop- 
erty from  the  sale,  in  accordance  with  what 
the  court  found  was  the  agreement  between 
him  and  the  counsel  for  the  mortgagor, 
where  he  was  accorded  two  hearings,  six 
months  apart,  was  present  at  every  stage 
«f  the  proceedings,  failed  to  suggest  sur- 
mrise  or  prejudice  because  no  formal  notice 
had  been  served  on  him,  or  any  desire  for 
further  hearing,  and  was  perfectly  acquaint- 
ed with  all  the  unusual  circumstances. 

[Bd.  Note.— For  other  cases,  seo  OonstltntloBal 
Law.  CMt.  Dls.  if  MS,  no ;   Dec  Dig.  «s»8Ma)-] 

[No.  336.] 

Argued  May  1,  1016.     Decided  Juna  12, 
1916. 

IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  summary  order  of  the  Dis- 
trict Court  of  Woodson  County,  in  that 
state,  directing  an  attorney  to  restore  to 
the  treasury  of  the  court  moneys  which  it 
found  that  he  had  diverted.    Affirmed. 

See  same  case  below,  02  Kan.  787,  L.ILA. 
— ,  — ,  142  Pac  253;  on  rehearing,  03  Kan. 
£46,  L.R.A.— ,  — ,  144  Pac.  206. 

Tile  facts  are  stated  in  the  opinion. 


Messrs.  Leonard  8.  Ferry,  Thomas  F. 
Doran,  and  John  S.  Dean  for  plaintiff  1b 
error. 

No  counsel  appeared  for  defendant  in  er- 
ror. 


*Mr.  Justice  McReynolds  delivered  the* 
opinion  of  the  court: 

Plaintiff  in  error.  Holmes,  a  lawyer  prac- 
tising before  the  courts  of  Kansas,  main- 
tains that  judgment  has  been  rendered 
against  him,  in  a  cause  where  he  appeared 
as  counsel,  without  notice  or  opportunity 
to  defend,  contrary  to  inhibitions  of  the 
14th  Amendment. 

Acting  for  one  Hess,  he  instituted  pro- 
ceedings against  defendant  in  error  in  the 
district  court,  Woodson  county,  Kansas, 
seeking  personal  judgment  on  a  note  and 
foreclosure  of  mortgage  on  real  estate. 
Judgment  was  rendered  November  16,  1910, 
for  $2,612;  and  the  sheriff  sold  the  land 
January  19,  1911,  to  Hess,  for  $1,700,  sub- 
ject to  redemption  within  eighteen  montha 
An  assignment  prepared  by  Holmes  imme- 
diately transferred  the  certificate  of  pur- 
chase to  C.  F.  Harder,  but  no  public  record 
of  this  transaction  was  made  until  August 
24,  1912. 

An  insured  building  on  the  mortgaged 
property  burned  shortly  before  sheriff's 
sale,  and,  upon  motion  presented  by  Holmes, 
the  court  made  an  order  "restraining  and 
enjoining  the  said  defendant  Conway  from 
in  any  manner  disposing  of  said  insurance 
policies  upon  the  buildings  on  said  mort-^ 
gaged  premises,  or  disposing  of  any  moneys  9 
'collected."  Questions  arose  concerning  va-* 
lidity  of  policies,  and,  following  an  agree* 
ment  between  Holmes  and  Hogueland,  at* 
tomey  for  Conway,  a  compromise  was  ef- 
fected under  which  the  companies  paid 
$1,076,— $600,  February  — ,  1911,  and  $576, 
March  — ,  1911.  Conway  and  his  attorney 
claimed  that,  under  the  agreement,  this  sum 
was  to  be  applied  towards  redeeming  the 
land.  Holmes  claimed  it  was  to  go  towards 
discharging  the  personal  judgment. 

On  February  24,  1911,  $500  of  the  insur- 
ance money  was  paid  into  court  by  Hogue- 
land. The  clerk  gave  a  receipt  reciting, 
"the  same  being  in  part  payment  of  the  re- 
demption in  the  above-entitled  cause.*  On 
the  next  day  this  sum  was  withdrawn  by 
Holmes,  and,  as  he  claims,  remitted  to  Hess. 
On  March  31,  1911,  Hogueland  delivered  a 
draft  for  remainder  of  insurance  money  to 
Holmes,  who  claims  that  he  remitted  pro- 
ceeds to  Hess.  Conway  paid  into  court 
$738.03,  July  16,  1912,  which,  with  the 
$1,075  above  referred  to,  made  up  amount 
necessary  to  redeem  property  sold  by  sheriff, 
and  the  clerk  gave  him  a  redemption  receipt. 

Exactly  when  Holmes  began  to  represent 
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Harder  U  not  dear,— <iertainl7  it  was  not 
later  than  June  1,  1911.  In  August,  1012, 
Holmes,  as  counsel,  entered  a  motion  for 
an  order  directing  the  sheriff  to  convey  to 
Harder  the  land  theretofore  sold.  Conway 
resisted,  claiming  that,  by  paying  the  nec- 
essary sum,  he  had  redeemed  the  property. 
Solution  of  the  issue  presented  depended 
upon  professional  conduct  of  Holmes,  and 
his  affidavits  were  put  in  evidence.  The 
motion  was  denied;  but  a  rehearing  was 
granted  and  took  place  in  February,  1013. 
Additional  proofs,  including  two  more  of 
his  own  affidavits,  were  offered  by  Holmes, 
then  present  in  court,  and  taken  imder  con- 
sideration. April  30,  1013,  Holmes  still 
being  present,  the  court  denied  motion  for 

QQ  instruction  to  sheriff,  and  further  ''ordered, 

g  adjudged  and  decreed,  that  the  plaintiff,  A. 

»  £.*Hes8,  and  S.  C.  Holmes,  his  attorney 
of  record,  within  thirty  days  from  this  date, 
•  .  .  return  to  and  deposit  in  the  office 
of  the  clerk  of  this  court,  the  sum  of  One 
Thousand  and  Seventy-five  ($1,075)  Dollars, 
together  with  interest  •  •  •  down  to  the 
day  such  sum  is  paid  into  the  office  of  the 
clerk  of  this  court  ...  to  be  used  in 
the  redemption  and  cancelation  of  certificate 
of  purchase  issued  by  the  sheriff  of  Wood- 
son county,  Kansas,  to  A.  E.  Hess,  plaintiff 
herein." 

Without  suggesting  to  the  trial  court  that 
he  had  been  surprised  or  prejudiced  because 
no  formal  notice  had  been  served  upon  him, 
or  that  he  wished  the  order  set  aside,  or 

.  desired  to  present  additional  proof,  or  take 
any  further  action  whatsoever,  and  when 
the  thirty  days  were  about  to  expire, 
'  Holmes  entered  appeals  to  the  supreme  court 
of  the  state  for  himself  and  Harder;  and 
on  very  general  assignments  of  errors,  mak- 
ing no  mention  of  Federal  right,  the  con- 
troversy was  there  again  presented  and  con- 
sidered upon  its  merits. 

Among  other  things  the  supreme  court 
said  (02  Kan.  787,  L.R^.— »  — »  142  Pac. 
253) : 

"On  the  eve  of  the  sheriff's  sale.  Holmes 
and  Hogueland,  as  attorneys  for  their  re- 
spective clients,  agreed  that  the  insurance 
money  should  be  applied  to  the  redemption 
of  the  land.  Hess  purchased  at  the  sheriff's 
sale  subject  to  this  condition,  and  when  he 
assigned  the  eertificate  of  purchase,  he  and 
Holmes  knew  that  the  insurance  money 
would  go  to  redeem  the  land,  and  not  to 
satisfy  the  excess  judgment.  This  is  the 
turning  point  in  the  case.  Mr.  Holmes 
claims  he  understood  the  agreement  with 
Mr.  Hogueland  differently.  After  carefully 
considering  all  the  strong  arguments  for 
his  view,  this  court,  as  already  stated,  feels 
that  ih«  trial  court  was  best  able  to  deter- 
ttdn*  the  matter.   The  result  is  that  Hofanea 


could  draw  the  first  payment  of  insuraacs^ 
money  from  the  clerk  of  the  court,  who  hadg 
received  and  receipted  for  it  for^redemp-* 
tion  purposes,  for  the  benefit  of  no  one  but 
the  holder  of  the  certificate  of  purchase, 
who  at  that  time  was  Harder;  and  Holmes 
received  the  proceeds  of  the  draft  for  the 
second  instalment  of  insurance  money  for 
the  benefit  of  Harder.  Soon  afterwards. 
Holmes  is  found  in  court,  engaged  in  the 
protection  of  Harder's  interests  as  a  holder 
of  the  certificate  of  purchase.  Holmes  had 
complete  knowledge  of  all  the  facts  relating 
to  the  insurance  money.  Harder's  son  and 
agent,  F.  H.  Harder,  was  informed  that 
Holmes  had  received  $1,075  to  apply  in  re- 
demption of  the  premises,  and  Border  him- 
self is  noncommittal  on  the  subject  of  hia 
knowledge. 

"On  February  24,  1011,  Conway,  through 
his  attorney,  paid  to  the  clerk  of  the  dis- 
trict court  the  sum  of  $500  as  redemption 
money,  and  took  the  clerk's  receipt  accord- 
ingly. Holmes  could  rightfully  withdraw 
this  money  for  no  purpose  unless  to  pay  it 
to  Harder.  The  draft  for  $575,  which  ha 
cashed,  was  redemption  money  also,  and,  if 
not  paid  to  Harder,  ought  to  be  in  the 
hands  of  the  clerk.  It  is  conceded  that 
Harder  received  none  of  the  money.  The 
order,  therefore,  is  a  summary  one,  made 
by  the  court  in  a  pending  proceeding,  to 
secure  restoration  to  the  treasury  of  the 
court  of  moneys  arising  from  the  litigatioii 
which  the  attorney  has  diverted. 

«^ii  the  present  case  the  court  was  acting 
in  its  own  behalf  to  secure  the  return  of 
money  belonging  in  its  own  custody.  Bj 
motion  directed  against  the  sheriff,  filed  for 
his  client.  Harder,  the  attorney  himself  in- 
stituted the  investigation  of  his  professional 
conduct.  That  was  the  only  substantial  is- 
sue in  the  case,  and  he  was  fully  heard, 
both  as  a  witness  and  as  an  attorney,  in 
justification  of  his  course.  The  evidence 
which  justifies  the  denial  of  an  order 
against  the  sheriff  justifies  the  order  against^ 
him."  I 

*A  petition  for  rehearing  was  presented* 
and  considered  by  the  supreme  court. 
Therein  for  the  first  time  Holmes  set  up  a 
claim  under  the  14th  Amendment.  In  its 
opinion  denying  application,  the  court  said 
(03  Kan.  246,  L.ILA.— ,  — ,  144  Pac.  205) : 

"Holmes  still  insists  that  the  order  upon 
him  to  restore  to  the  clerk  [of  the  court] 
the  redemption  money  which  came  into  his 
possession  was  irregular  for  informality  of 
procedure.  The  form  of  procedure  in  sum- 
mary disciplinary  proceedings  is  not  ooa* 
trolling  so  long  as  the  essentials  of  fair 
notice  and  opportunity  to  be  heard  arc  pres- 
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ent.  In  this  case  Harder's  right  to  a  deed 
depended  upon  what  his  attorney's  profes- 
■ional  conduct  had  been.  That  was  the  pri- 
mary issue  tendered  by  the  motion  to  re- 
quire the  sheriff  to  make  a  deed,  and  the 
attorney  himself  filed  the  motion  and 
brought  on  the  investigation.  A  trial  was 
had  in  which  all  the  facts  were  developed, 
Holmes  and  Hogueland  gave  their  versions 
of  the  agreement  with  respect  to  the  applica- 
tion of  the  insurance  money.  The  money 
was  traced,  step  by  step,  from  the  insurance 
eompany  through  Holmes  to  Hess.  Holmes 
was  necessarily  compelled  to  describe  and 
to  defend  his  conduct,  and  did  so  by  his  own 
testimony  and  by  other  evidence  which  he 
adduced.  The  result  was  that  in  legal  effect 
he  stood  before  the  court  as  one  of  its  of- 
ficers who  had  diverted  from  its  treasury 
funds  arising  from  the  litigation.  Then  the 
attorney  asked  for  another  hearing,  which 
was  granted.  While  on  the  face  of  the  rec- 
ord he  appeared  as  the  attorney  for  Harder, 
the  substance  of  the  issue  still  was  what 
the  character  of  his  professional  conduct 
had  been.  The  nature  of  the  charge  against 
him  had  been  fully  disclosed  at  the  first 
trial.  It  appeared  in  detail  and  in  writing 
in  the  affidavits  filed  in  the  case.  It  was 
that  charge  which  he  knew  he  must  meet 
at  the  second  trial,  which  he  had  secured. 
^  He  had  from  August  of  one  year  to  Febru- 
fi  ary  of  the  next  year  in  which  to  prepare. 
•  To  say  that  he  did  not*make  due  prepara- 
tion would  be  to  impute  to  him  unfaithful- 
ness to  Harder.  He  had  conmiand  of  the  case, 
took  such  testimony  from  his  former  client, 
Hess,  as  he  desired,  and  presented  such  other 
evidence  as  he  desired,  including  additional 
affidavits  of  his  own.  At  the  final  trial  he 
was  given  full  opportunity  to  defend  in  his 
own  way  and  to  an  extent  satisfactory  to 
himself.  Consequently  every  requirement  of 
due  process  of  law  has  been  satisfied,  and 
the  court  was  not  called  upon  to  go  through 
the  ceremonious  performance  of  instituting 
and  prosecuting  another  proceeding,  for  the 
sake  of  stating  the  charges,  giving  notice, 
and  having  a  hearing,  before  entering  the 
disciplinary  order." 

The  sole  question  presented  for  our  deter- 
mination is  whether  plaintiff  in  error  has 
been  deprived  of  a  Federal  right. 

Considering  Holmes's  position  as  an  of- 
ficer of  the  court,  and  patient  hearings  ac- 
corded him,  his  own  testimony,  and  duty  to 
offer  in  evidence  whatever  was  obtainable 
and  material,  his  actual  presence  at  every 
■tage  of  the  proceedings,  his  failure  to  sug- 
gest surprise  or  desire  for  any  further  hear- 
ing, the  inquiry  touching  his  conduct,  pend- 
ing for  many  months,  his  perfect  acquain- 
taiioa  with  all  the  unusual  circumstances, 
fBduding  hia  own  liability*  and  looking  at 


the  substance,  and  not  mere  form,  of  things, 
we  are  unable  to  say  that  he  has  been  de- 
prived of  adequate  notice  or  fair  opportunity 
to  defend,  and  thereby  denied  due  process 
of  law.  The  cause  undoubtedly  presents 
difficulties  not  to  be  ignored;  and  our  con- 
clusion is  restricted  to  the  peculiar  circum- 
stances before  us. 

In  Louisville  &  N.  R.  Co.  v.  Schmidt,  177 
U.    S.    230,    236,   44   L.   ed.    747,    760,    20 
Sup.  Ct.  Rep.  620,  the  principles  applica- 
ble here  are  announced  and  applied.     ''It 
is  no  longer  open  to  contention  that  tha 
due  process  clause  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States 
does  not  control  mere  forms  of  procedure  ^ 
in  state  courts,  or  regulate  practice  therein,  g 
All  itfprequirements  are  complied  with,  pro-* 
vided  in  the  proceedings  which  are  claimed 
not  to  have  been  due  process  of  law  the 
person  condemned  has  had  sufficient  notice, 
and  adequate  opportunity  has  been  afforded 
him  to  defend." 

Affirmed. 

Mr.  Justice  Pitney  dissenta. 


(241  U.  &  497) 

SPOKANE    ft    INLAND    EMPIRE    RAIL- 
ROAD COMPANY,  Plff.  in  Err., 

V. 

EDGAR  E.  CAMPBELL. 

Master  and  Servant  ^=»297(4)— Trial- 
General  Verdici>— Sfeglal  Findings  — 

PROXIliATB  OaUBB. 

1.  A  general  verdict  for  plaintiff  in  an 
action  by  a  railway  employee  to  recover 
damages  for  injuries  received  by  him  in  a 
head-on  collision,  in  which  Uie  jury  made 
special  findings  that  the  air  brakes  were 
insufficient  to  enable  him  to  control  the 
speed  of  his  train,  and  that  his  violation  of 
a  train  order  was  the  proximate  cause  of 
the  accident,  must  mean  not  only  that  the 
brake  equipment  was  defective,  but  that 
it  was  a  proximate  cause  of  the  collision, 
where  the  jury  were  instructed  that  before 
a  verdict  could  be  returned  for  the  plain- 
tiff, based  on  the  allegation  that  the  brakes 
were  defective  and  out  of  repair,  they  must 
be  satisfied,  from  a  preponderance  of  the 
testimony,  not  only  that  the  brakes  were  in 
fact  defective  or  out  of  repair,  but  that 
their  defective  condition  was  the  direct  or 
proximate  cause  of  the  collision. 

[Ed.  Note.— For  other  eases,  tee  Master  and 
Servant,  Gent.  Dig.  §  1198;    Dec  Dig.  ^=s»2S7(«).] 

MAsrER  and   Servant  ^=s>276<5)  —  Bti- 

DBNGE— SXTFFIGIENOT— ProZIMATK  CaURB. 

2.  Evidence  that  a  motorman,  after  dis- 
covering a  train  which  was  approaching 
from  the  opposite  direction  on  the  same 
track,  would  have  had  smple  time  to  avoid 
a  collision  had  the  train-brake  equipment 
been  adequate,  supports  a  finding  that  the 
defective  brake  equipment  was  the  proxi- 
mate cause  of  the  ensuing  collision. 

[Bd.  Nota^— For  other  cases,  see  Master  and 
Servant,  CeaL  Dig.  H  Wl,  8»;  Dee.  Dig  «es» 
276(6).] 
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Master  and  Sebvant  «=»276(5)  —  Bvi- 
DRNCE— SumciKNOT— DEnKniYB  SAnrrr 
Appliance. 

3.  Ihe  jury  might  reaaonablT  infer 
that  the  tram-brake  equipment,  which  waa 
wrecked  in  a  collision,  was  defective  or  out 
of  repair,  where,  notwithatanding  teatimonj 
that  the  brakes  were  inspected  and  found 
in  perfect  order  before  Uie  train  started, 
there  is  evidence  that  when  the  motorman 
threw  the  air  brake  into  emergency,  the 
brakes  took  hold  and  then  "leaked  off"  so 
as  to  release  the  brakes,  and  tiiere  was  evi- 
dence which  would  have  warranted  the  jury 
in  finding  that  the  motorman  properly  ap- 
plied the  air  when  600  feet  or  more  from 
the  place  where  the  collision  occurred,  and 
that  the  brakes  refused  to  work,  and  there 
was  expert  evidence  that  the  train  could 
have  been  stopped  inside  of  300  feet  if  the 
brakes  had  been  in  proper  order. 

[Ed.  Note.  For  other  eases,  see  Master  and  Serr- 
ant,  Cmt.  Dig.  6S  961.  959 ;    Dec.  Dig.  ^=>276(5).] 

Masteb  and  I^ebvant  ^=»111(1)— Safety 
Appliances— Interstate  IiJlectbic  Raii> 
WAT— Power  Brakes  —  * 'Locomotives, 
Tenders,  Cars  and  Similar  Vehicles." 

4.  Electric  motors  and  trains  drawn  by 
them  on  an  interstate  intcrurban  electric 
railway  must  be  deemed  to  have  been 
brought  within  the  provisions  of  the  safety 
appliance  act  of  March  2,  1803  (27  Stat 
at  L.  531,  chap.  196,  Gomp.  Stat.  1913, 
S  8605),  respecting  power  or  train  brakes 
on  locomotives  and  trains,  by  the  declara- 
tion of  the  amendatory  act  of  March  2,  1903 
(32  Stat,  at  L.  043,  chap.  976,  Comp.  Stat. 
1913,  §  8613),  §  1,  that  the  provisions  re- 
lating to  train  brakes  shall  be  held  to  ap- 
ply to  all  trains,  locomotives,  tenders,  cars, 
and  similar  vehicles  used  on  any  railroad 
engaged  in  interstate  commerce,  and  to  all 
other  locomotives,  tenders,  cars,  and  similar 
vehicles  used  in  connection  therewith,  and 
of  §  2,  that  whenever  any  train  is  operated 
with  power  or  train  brakes,  not  less  than 
50  per  cent  of  the  cars  of  such  train  shall 
have  their  brakes  used  and  operated  by  the 
engineer  of  the  locomotive  drawing  the 
train. 

[Bd.  Note.  For  other  easeSp  see  Master  and  Serr- 
ant.  Cent.  Dig.  18  215,  255;    Dec.  Dig.  ^=^1U(1).] 

Master  and  Servant  ^=s»111(1)— Safett 
Appliances— Employee  Disobetinq  Or- 
ders. 

5.  The  duty  with  respect  to  power  and 
train  brakes,  under  the  safety  appliance  acts 
of  March  2,  1893  (27  Stat,  at  L.  531,  chap. 
196,  Comp.  Stat.  1913,  §  8605),  and  March 
2,  1903  (32  Stat,  at  L.  943,  chap.  976,  Comp. 
Stat.  1913,  §  8613),  was  owed  by  an  inter- 
state interurban  electric  railway  company 
to  a  motorman  who  had  wrongfully  exposed 
himself  to  danger  by  taking  out  his  train 
in  violation  of  orders. 

[ESd.  Note.  For  other  cases,  see  Master  and  Serv- 
ant, Cent.  Dig.  §S  215,  255;    Dec.  Dig.  <S=>m(l).] 

Master  and  Servant  ^=»88(7)  —  Safety 
Appliances  —  Servant  Acting  Outside 

EiCPLOYMENT. 

6.  The  violation  of  a  train  order  by' 
thft  motorman  of  an  interstate  interurban 
electric  railway  does  not  suspend  the  rela- 
tion of  employer  and  employee  so  as  to  ab- 
solve the  former  from  its  duty  toward  him 


under  the  safety  appliance  acts  of  March  2, 
1893  (27  Stat  at  L.  531,  chap.  196,  Comp. 
Stat.  1913,  §  8605),  and  MarcJi  2,  1903  (32 
Stat,  at  L.  943,  chap.  976,  Comp.  Stat  1913, 
S  8613),  with  respect  to  power  or  train 
brakes. 

[Bd.  Notsw—For  other  eases,  see  Master  and 
Serrant,  Cent.  Dig.  f  150;    Dec.  Dig.  «s»88(7).l 

OOMIIERCK  ^=»8— Ekployers'  LiABiLirr— 
Safety  Appliances—Exglubivkness  or 
Federal  BsauukTioN. 

7.  State  statutes  which,  like  2  Ida.  Rev. 
Code,  §§  6926,  6909,  render  a  wilful  viola- 
tion or  omission  of  duty  on  the  part  of  a 
railway  employee  whereby  human  life  or 
safety  is  endangered  punishable  as  a  mis- 
demeanor, and  make  wilful  or  negligent  con- 
duct which  causes  a  collision  of  trains  and 
the  resulting  death  of  a  human  being  a 
criminal  o/Teuse,  have  no  bearing  on  the 
right  of  the  motorman  of  an  interstate  in- 
terurban electric  railway  to  recover  dam- 
ages from  his  employer  for  injuries  sus- 
tained in  a  collision  because  of  defective 
power  or  train  brakes,  since  his  right  to 
recover  depends  upon  the  employers'  lia- 
bility act  of  April  22,  1908  (35  Stat,  at  L. 
65,  chap.  149.  Comp.  Stat.  1913,  §  8667), 
and  the  safety  appliance  acts  of  March  2^ 
1893  (27  Stat,  at  L.  531,  chap.  196,  Comp. 
Stat.  1913,  §  8605),  and  March  2,  1903  (32 
Stat,  at  L.  943,  chap.  976,  Comp.  Stat.  1913, 
§  8613),  to  which  all  state  legislation  af- 
fecting the  subject-matter  must  yield. 

TEd.    Note.->For   ether   cases,   see  Commeros, 
Cent.  Dig.  I  6:    Dec.  Dig.  ^=>S.] 
Master  and  Servant  «=>228(2)— EhiPLOY- 

Eus'   Liability— Safei'Y  Appliances  — 

Contributory  Negligence  — •  Concub- 

RiNo  Proximate  Causes. 

8.  A  recovery  maj  be  had  under  the 
Federal  employers'  liability  act  of  April  22, 
1908  (35  Stat,  at  L.  65,  chap.  149,  Comp. 
Stat.  1913,  §  8657),  where  the  emplovee's 
contributory  negligence  and  the  railway 
company's  violation  of  the  safety  appliance 
acU  of  March  2,  1893  (27  Stat,  at  L.  631, 
chap.  196,  Comp.  Stat.  1913,  §  8605),  and 
March  2,  1903  (32  Stat,  at  L.  943,  chap. 
976,  Comp.  Stat.  1913,  §  8613),  are  con- 
curring proximate  causes,  in  view  of  the 
provision  of  §  1  of  the  employers'  liability 
act,  imposing  a  liability  for  an  injury  u» 
an  employee  resulting  "in  whole  or  in  part" 
from  the  negligence  of  any  of  the  ofRcers, 
agents,  or  employees  of  the  carrier,  or  by 
reason  of  any  defect  or  insufficiency  due  to 
its  negligence  in  its  cars,  engines,  ap- 
pliances, or  other  equipment,  and  of  the 
proviso  to  §  3  of  that  act,  that  no  employee 
injured  or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  in  any 
case  where  a  violation  of  the  safety  ap- 
pliance act  "contributed"  to  the  injury  or 
death  of  such  employee. 

[Bd.   Note.— For  other  cases,  see  Master  and 
Benrant,  Cent.  Dig.  8  671 ;    Dec.  Dig.  ^=s»228(2).] 

[No.  325.] 

Argued  April  26,  1916.     Decided  June  12, 
1916. 

N  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
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to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  District  Court  for  the  Eastern 
District  of  Washington  in  favor  of  plain- 
tiff in  an  action  under  the  Federal  employ- 
ers' liability  and  safety  appliance  acts.  Af- 
firmed. 

See  same  case  below,  133  C.  C.  A.  370,  217 
Fed.  618. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Will  G.  Graves,  F.  H.  Graves, 
and  B.  H.  Eizer  for  plaintiff  in  error. 

Messrs.  H.  Lowndes  Maury,  E.  H. 
Belden,  W.  C.  Losey,  and  H.  R.  Newton  for 
defendant  in  error. 

SD 
I 

«    *Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  Campbell  in 
the  United  States  district  court  for  the  east- 
ern district  of  Washington  to  recover  dam- 
ages for  personal  injuries,  and  was  based 
upon  the  Federal  employers'  liability  act  of 
April  22,  1008  (chap.  149,  35  Stat,  at 
L.  65,  Comp.  Stat  1013,  S  8657),  and 
the  safety  appliance  act  of  March  2, 
1893,  as  amended  March  2,  1903  (chap.  196, 
27  Stat,  at  L.  531,  Comp.  Stat  1913,  % 
8605;  chap.  976,  32  Stat  at  L.  943,  Comp. 
Stat  1913,  §  8613).  A  judgment  in  plain- 
tiff's favor  was  affirmed  by  the  circuit  court 
of  appeals  (133  C.  C.  A.  370,  217  Fed.  518), 
and  the  ease  comes  here  on  writ  of  error. 

At  the  time  of  Campbell's  injury,  July 
SI,  1909,  the  company  was  operating  a  single 
track  electric  railway  between  the  city  of 
Spokane,  in  the  state  of  Washington,  and 
the  town  of  Coeur  d'Alene,  in  the  state  of 
Idaho.  It  was  operated  under  standard 
railroad  rules.  The  running  time  of  regular 
trains  was  fixed  by  a  time-table,  upon  which 
they  were  designated  by  numbers.  Special 
trains  were  run  by  telegraphic  orders  given 
jby  a  train  despatcher,  whose  office  was  in  Spo- 
kane. Under  the  rules,  regular  trains  were 
^  superior  to  special  trains,  and  specials  were 
•  required  to  look  out  for  and  keep  out  of 
7  the  way  of*the  regulars.  Unless  a  special 
train  had  orders  from  the  train  despatcher, 
fixing  a  meeting  point  with  the  regular 
,  train,  or  in  some  other  way  giving  it  a 
right  to  disregard  the  time  when  the  latter 
was  due  according  to  the  time-table,  it  was 
required  to  be  clear  of  the  main  line  at  any 
point  five  minutes  before  the  regular  train 
was  due  at  that  point  according  to  the  time- 
table. Campbell  was  an  experienced  motor- 
man»  had  been  in  the  company's  employ  for 
several  years,  and  was  conversant  with  its 
rules  and  its  methods  of  train  operation. 
On  the  day  he  was  injured  he  was  the  motor- 
man  in  charge  of  a  special  train  running 
between  Spokane  and  Coeur  d'Alene,  made 
up  of  a  combined  motor  and  passenger  car 
and  two  trailers,  and  referred  to  in  the 


train  orders  as  Motor  6,  that  being  the 
number  of  the  motor  car.  The  train  waa 
equipped  with  Westinghouse  air  brakes. 
After  several  trips  between  the  termini,  it 
was  at  Coeur  d'Alene  about  4:30  o'clock  in 
the  afternoon,  ready  to  start  for  Spokane 
when  ordered  to  do  so.  Regular  train  No. 
20  was  about  due  to  arrive.  Under  orders 
presently  to  be  mentioned,  the  nature  of 
which  was  in  dispute,  Campbell  started  his 
train  west  from  Coeur  d'Alene,  and  had  pro- 
ceeded some  distance  when  he  discovered  a 
train  approaching  on  the  same  track  from 
the  opposite  direction.  Upon  seeing  this, 
he  applied  the  brakes,  without  success,  and 
there  was  a  collision,  in  which  he  received 
serious  personal  injuries.  The  train  with 
which  he  collided  was  regular  No.  20. 

His  complaint  in  the  action  coimted  upon 
two  grounds  of  recovery:  (a)  That  the 
company,  through  its  agents  and  employees, 
negligently  instructed  him  to  proceed  with 
his  train  from  Coeur  d'Alene  to  Spokane, 
and  to  meet  and  pass  No.  20  at  the  town 
of  Alan,  a  station  west  of  the  point  of  col- 
lision; and  (b)  that  the  collision  was  di- 
rectly due  to  the  failure  of  the  company  to 
furnish  him  with  a  motor  and  train  sup- 
plied with  proper  air  brakei*in  working  con-* 
dition.  The  action  was  tried  before  the 
district  court  and  a  jury,  when  evidence  was 
introduced  to  the  following  effect: 

Campbell  testified  that  having  arrived  in 
Coeur  d'  Alene  with  his  train  about  4:20  P. 
K.,  and  brought  it  into  position  to  return  to 
Spokane,  he  received  through  the  conductor, 
Whittlesey,  orders  both  written  and  oral 
for  the  running  of  the  train;  that  the  writ- 
ten order  said  that  ''motor  5  would  run 
special  Coeur  d'Alene  to  Spokane  and  would 
meet  Number  20  at  Alan;"  that  when  the 
written  order  was  received  Campbell  was 
in  his  cab,  ready  to  start,  and  that  the 
conductor,  on  delivering  the  order  to  him, 
said:  "All  right,  go  ahead;  get  out  of 
town."  Campbell  was  unable  to  produce  the 
written  order.  If  its  contents  were  as  he 
testified,  he  was  justified  in  at  once  leaving 
Coeur  d'Alene  and  running  to  Alan,  the 
order  giving  him  a  right  of  way  over  all 
trains  to  that  point.  But  defendant's  evi- 
dence was  to  the  effect  that  the  written 
order  actually  read:  "Motor  5  will  run 
spl.  C.  d'Alene  to  Spokane,  meet  spl.  4  east 
at  Alan."  Campbell  admitted  that  if  this 
was  in  fact  the  order,  it  did  not  authorize 
him  to  leave  Coeur  d'Alene  before  No.  20 
came  in,  for  it  made  no  mention  of  that 
train,  and  did  not  supersede  the  right  given 
to  it  by  rules  and  time-table.  Nor  was  it 
contended  in  his  behalf  that  the  conductor's 
verbal  order  could  in  any  way  modify  the 
written  order.  It  appeared  that  there  was 
a  land  registration  in  progress  at  Corar 
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d'Alene,  and  because  of  the  resulting  ruah  of 
travel  incoming  trains  stopped  at  the  west 
«nd  of  the  yard  and  went  on  a  Y  switch, 
where  the  train  was  turned  and  then  backed 
down  to  the  Coeur  d'Alene  station,  while 
trains  ready  to  leave  Coeur  d'Alene,  upon 
the  arrival  of  an  incoming  train,  would 
run  to  the  end  of  the  yard*  between  the  legs 
of  the  Y,  wait  there  for  the  incoming  train, 
1-1  and  pull  out  as  soon  as  it  headed  in  on  the 
S  Y.     Whittlesey  testified  that  he  intended 

*  the  train  to  go  to  the  Y  and*wait  there  for 
Ko.  20.  Because,  as  Campbell  testified,  his 
orders  were  to  go  to  Alan  to  meet  No.  20, 
he  did  not  stop  at  the  Y.  He  testified  that 
soon  after  passing  this  point,  and  while 
running  at  about  30  miles  per  hour  (there 
was  a  slight  descending  grade),  he  saw  an 
cast-bound  train  (it  was  proved  to  be  No. 
20),  coming  on  the  same  track  at  a  distance 
which,  from  his  testimony  and  that  of 
others,  might  have  been  found  to  be  up- 
wards of  800  feet.  He  immediately  shut 
o£f  the  power,  and  then  ''dynamited  her," 
that  is,  threw  his  air  brake  into  emergency 
so  as  to  apply  the  air  pressure  upon  the 
train  brakes  to  the  full  capacity.  He  testi- 
fied in  effect  that  the  brakes  took  hold 
properly,  and  held  for  approximately  35  or 
40  feet,  when  the  air  released  (another  wit- 
ness said  it  ''leaked  off"),  and  after  that 
there  was  nothing  he  could  do  to  stop  the 
train  except  to  reverse,  which  he  endeavored 
to  do  but  without  success.  There  was  no 
hand  brake.  He  testified  that  if  the  air 
brakes  had  worked  properly  he  could  have 
stopped  his  train  and  avoided  a  collision; 
that  when  they  took  hold  they  reduced  the 
speed  to  about  20  miles  per  hour;  that  when 
released  the  train  shot  forward  at  approxi- 
mately 18  or  20  miles  an  hour;  "then  I 
stopped  it  a  little  bit  with  my  reverse,  so 
that  at  the  moment  of  collision  I  think  we 
were  going  about  15  miles  an  hour."  No. 
20  meanwhile  had  been  brought  almost,  if 
not  quite,  to  a  stop. 

Under  instructions  from  the  trial  court 
the  jury,  besides  reuming  a  general  ver- 
dict, which  was  in  favor  of  the  plaintiff, 
with  $7,500  damages,  made  three  special 
findings  in  writing:  (1)  That  Campbell, 
before  leaving  Cceur  d'Alene,  received  a 
train  order  reading  as  follows:  "Motor  5 
will  run  Spl.  C.  d'Alene  to  Spokane,  meet 
special  4  east  at  Alan;"  (2)  that  the  air 
brakes  on  Campbell's  train  immediately  be- 
fore the  collision  were  insufficient  to  enable 
^  him  to  control  the  speed  of  the  train;  (3) 
g  that  Campbell's  leaving  Coeur   d'Alene   in 

•  Tiolation  of*his  orders  was  the  proximate 
cause  of  the  accident.  There  was  a  motion 
for  judgment  in  favor  of  defendant  on  the 
special  findings  notwithstanding  the  gen- 
ml  Tordict,  which  was  denied,  and  it  is 


to  this  ruling  as  well  as  to  certain  instmo- 
tions  given  and  refused  to  be  given  that  tha 
assignments  of  error  are  addressed. 

The  general  verdict  and  the  special  find- 
ings were  taken  pursuant  to  the  state  prac- 
tice prescribed  by  certain  sections  of  tha 
Code,  permitting  the  trial  judge  to  instruct 
the  jury,  if  they  render  a  general  verdict, 
to  find  upon  particular  questions  of  fact,  to 
be  stated  in  writing,  and  providing  that 
"when  a  special  finding  of  facts  shall  be  in- 
consistent with  the  general  verdict,  the 
former  shall  control  the  latter,  and  the 
court  shall  give  judgment  accordingly."  1 
Rem.  &,  Bal.  Anno.  Code,  §§  364,  365.  The 
rule  established  by  decisions  of  the  supreme 
court  of  the  state  is  that  where  the  general 
verdict  and  the  special  findings  can  be  har- 
monized by  taking  into  consideration  the 
entire  record  of  the  cause,  including  the  evi- 
dence and  the  instructions  to  the  jury,  and 
construing  it  liberally  for  that  purpose,  it 
is  the  duty  of  the  court  to  harmonize  them ; 
and  that  where  a  special  finding  is  suscep- 
tible of  two  constructions,  one  of  which  will 
support  the  general  verdict  and  the  other 
will  not,  that  construction  shall  be  adopted 
which  will  support  the  general  verdict.  Fep- 
perall  v.  City  Park  Transit  Co.  15  Wash.  176, 
180,  183,  45  Pac  743,  46  Pac.  407;  Mercier 
V.  Travelers'  Ins.  Co.  24  Wash.  147,  153, 
154,  64  Pac.  158;  McCorkle  v.  Mallory,  30 
Wash.  632,  637,  71  Pac.  186;  Crowley  v. 
Northern  P.  R.  Co.  46  Wash.  85,  87,  88, 
89  Pac.  471;  Sudden  &  Christenson  v. 
Morse,  55  Wash.  372,  375,  104  Pac.  645; 
Cameron  v.  Stack-Gibbs  Lumber  Co.  68 
Wash.  539,  544,  123  Pac.  1001. 

Whether,  under  the  conformity  act  (Rev. 
Stat.  §  914,  Comp.  Stat.  1913,  §  1537),  the 
trial  court  was  required  to  adhere  to  the 
state  practice  governing  the  effect  of  the 
general  verdict  and  the  special  findings^^ 
may  not  be  free  from  doubt.  See  Nudd  v.g 
•Burrows,  91  U.  S.  426,  441,  23  L.  ed.  286,  • 
290;  Indianapolis  &  St.  L.  R.  Co.  ▼.  Horst, 
93  U.  S.  291,  300,  23  L.  ed.  898,  901,  7  Am. 
Neg.  Cas.  331;  United  States  Mut  Acci. 
Asso.  V.  Barry,  131  U.  S.  100,  119,  120,  33 
L.  ed.  60,  66,  9  Sup.  Ct.  Rep.  755;  Lincoln 
V.  Power,  151  U.  S.  436,  442,  38  L.  ed.  224,  * 
227,  14  Sup.  Ct.  Rep.  387;  Ex  parte  Chat- 
eaugay  Ore  &  Iron  Co.  128  U.  S.  544, 
554,  32  L.  ed.  508,  511,  9  Sup.  Ct  Rep.  150; 
United  States  v.  United  States  Fidelity  &  G. 
Co.  236  U.  S.  512,  529,  59  L.  ed.  696,  704, 
35  Sup.  Ct.  Rep.  298;  Bond  v.  Dustin,  112 
U.  S.  604,  609,  28  L.  ed.  835,  836,  5  Sup. 
Ct.  Rep.  296;  Glenn  ▼.  Sumner,  132  U.  S.  152, 
156,  33  L.  ed.  301,  10  Sup.  Ct.  Rep.  41; 
(Central  Transp.  Co.  ▼.  Pullman's  Palace 
Car  Co.  139  U.  S.  24,  40,  85  L.  ed.  55,  61, 
11  Sup.  Ct  Rep.  478;  Knight  v.  Illinois  C. 
R.  Co.  103  C.  C.  A.  514,  180  Fed.  868,  S72. 
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The  eourt  of  appeals  held  (133  C.  C.  A. 
370,  217  Fed.  623)  that  the  Federal  oourU 
are  not  bound  by  local  rules  of  practice 
with  respect  to  submitting  special  findings 
along  with  a  general  verdict,  or  with  re- 
spect to  interpreting  such  verdicts;  and 
that  in  this  case  it  must  be  determined  as 
matter  of  law,  and  without  reference  to  the 
testimony,  whether  the  special  findings  en- 
titled defendant  to  judgment  notwithstand- 
ing the  general  verdict. 

We  find  it  imnecessary  to  decide  the  ques- 
tion of  practice,  and  laying  aside  all  tech- 
nicalities will  assume,  in  favor  of  plaintiff 
in  error,  that  the  verdict  is  to  be  inter- 
preted according  to  the  local  rule, — ^that  is, 
by  reading  the  special  findings  in  the  light 
of  the  issues  and  the  evidence,  but  in  the 
light  also  of  the  general  verdict,  so  as  to 
arrive  at  the  true  intent  and  meaning  of 
the  jury.  So  considered,  the  findings  estab- 
lish that  there  was  no  negligence  on  the 
part  of  the  company  in  giving  Campbell  his 
running  orders;  that  he  received  the  order 
to  meet  Special  4  east  at  Alan,  which,  ac- 
cording to  the  admitted  effect  of  the  rules 
of  the  company,  meant  that  he  should  not 
leave  Cceur  d'Alene  until  the  arrival  of  regu- 
lar No.  20;  that  he  left  Cceur  d'Alene  in 
disregard  or  violation  of  his  orders,  and 
that  this  was  ''the  proximate  cause"  of  the 
accident.  At  the  same  time,  the  special  find- 
ings establish  that  the  air  brakes  on  his 
train  immediately  before  the  collision  were 
insufficient  to  enable  him  to  control  the  speed 
2  of  the  train.  And  the  general  verdict,  so 
w  far  asMt  is  supported  by  the  evidence,  must 
be  taken  as  establishing  every  other  fact  in 
issue,  not  eliminated  by  the  instructions  of 
the  trial  court,  that  may  be  necessary  to 
sustain  the  recovery.  To  quote  from  the 
brief  of  plaintiff  in  error:  "The  special 
findings  establish  that  the  general  verdict 
was  based  solely  upon  the  theory  of  negli- 
genoe  in  the  air-brake  equipment  of  the 
train.**  But  the  general  verdict,  interpreted 
in  the  light  of  the  instructions  given  by  the 
trial  court  to  the  jury,  means  not  merely 
that  the  braking  equipment  was  defective, 
but  that  this  was  a  proximate  cause  of  the 
collision.  The  instruction  upon  this  point 
was:  '^f  .  .  .  you  find  from  a  pre- 
ponderance of  the  testimony  that  the  air 
brakes  on  the  car  and  train  operated  by  the 
plaintiff  were  defective  and  out  of  repair 
at  and  immediately  prior  to  the  time  of 
the  collision,  and  that  the  defective  condi- 
tion of  the  air  brakes  was  the  direct  and 
proximate  cause  of  the  collision,  or  contrib- 
uted directly  and  proximately  to  the  colli- 
sion, and  to  the  injury  to  the  plaintiff,  your 
verdict  will  be  for  the  plaintiff.  .  .  . 
And  before  yon  can  return  a  verdict  for 
lh«  plaintiff  based  on  the  all^^tion  that 


the  brakes  were  defective  and  out  of  repair^ 
you  must  be  satisfied  from  a  preponderance 
of  the  testimony  not  only  that  the  brakes 
were  in  fact  defective  or  out  of  repair,  but 
that  their  defective  condition  was  the  direct 
or  proximate  cause  of  the  collision,  as  I 
have  defined  that  term  to  you."  It  is  true 
that  other  parts  of  the  charge  indicate  that 
the  trial  court  entertained  the  view  that 
the  proximate  cause  must  be  either  Camp- 
bell's disobedience  of  orders  or  the  defective 
air-brake  equipment,  and  that  these  two 
things  could  not  concur  as  proximate  causes. 
But  he  did  not  bind  the  jury  by  instructions 
to  that  effect;  and  viewing  the  general  ver- 
dict and  the  special  findings  together,  in 
the  light  of  the  issues,  the  evidence,  and  the 
entire  charge,  it  is  evident,  we  repeat,  that^ 
the  jury  must  have  found  that  the  defective  g 
air  brakes  were  a  proximate  cause  of*the* 
collision.  In  view  of  the  testimony  already 
mentioned,  to  the  effect  that  Campbell,  after 
discovering  train  No.  20,  would  have  had 
ample  time  to  avoid  the  collision  had  the 
train-brake  equipment  been  adequate,  the 
conclusion  of  the  jury  was  in  this  respect 
not  unreasonable. 

It  is  insisted  that  there  was  no  evidence 
that  the  provision  of  the  safety  appliance 
act  respecting  train  brakes  was  violated.  It 
is,  of  course,  settled,  that  if  the  equipment 
was  in  fact  defective  or  out  of  repair,  the 
question  whether  this  was  attributable  to 
the  company's  negligence  is  immateriaL  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  210  U. 
S.  281,  204,  62  L.  ed.  1061,  1067,  28  Sup. 
Ct.  Rep.  616,  21  Am.  Neg.  Rep.  464;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  United  Stateis^  220 
U.  8.  559,  576,  65  L.  ed.  335,  341,  31  Sup. 
Ct  Rep.  250;  Texas  &  P.  R.  Co.  v.  Rigsby, 
241  U.  S.  33,  43,  60  L.  ed.  — ,  36  Sup.  Ct 
Rep.  482.  Hence  the  argument  is  that  ac- 
cording to  all  of  the  evidence,  the  equipment 
was  not  defective  or  out  of  repair.  It  ap- 
peared without  dispute  that  it  consisted  of 
the  Westinghouse  standard  automatic  air 
brake,  such  as  is  in  general  use  throughout 
the  country  upon  passenger  trains.  A  wit- 
ness in  defendant's  employ  testified  that 
shortly  before  Campbell  took  the  train  out 
from  Cceur  d'Alene  on  the  trip  in  question 
he  inspected  the  air  brakes  and  found  them 
in  perfect  order.  But  there  was  much  evi- 
dence besides  that  of  Campbell  himself,  to 
the  effect  that  when  he  applied  the  emer- 
gency, the  brakes  took  hold  and  then  leaked 
off,  so  as  to  release  the  brakes.  The  jury 
was  warranted  in  finding  from  the  testi- 
mony as  a  whole  that  Campbell  properly 
applied  the  air  when  600  feet  or  more  from 
the  place  where  the  collision  occurred,  and 
that  the  brakes  refused  to  work.  Expert 
witnesses  called  by  defendant  testified  in 
effect  that  the  train  could  have  been  stopped 
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Inside  of  800  feet  if  the  brakes  had  been 
In  proper  order.  The  air-brake  equipment 
was  wrecked  in  the  collision,  so  that  there 
was  no  explanation  of  the  cause  of  its  fail- 
ore  to  operate  properly;  but  it  was  a  rea- 
sonable inference  tiiat  tiiere  was  some  de- 
feet  or  want  of  repair  in  the  Talvea  or  paek- 

Slng. 

r  ^Kezt,  it  is  insisted  that  Campbell's  train 
was  not  such  as  the  safety  appliance  acts 
require  to  be  equipped  with  air  brakes.  In 
Spokane  &  I.  E.  R.  Co.  v.  United  States,  de- 
cided June  5,  1016,  241  U.  S.  344,  60  Ia  ed. 
— ,  86  Sup.  Ct  Rep.  668,  we  held  that  this 
same  railroad,  with  respect  to  its  interurban 
traffic,  is  subject  to  the  provisions  of  those 
acts  respecting  automatic  couplers,  and  hand 
holds  or  grab  irons  at  the  ends  of  the  cars. 
In  that  ease  the  particular  reliance  of  the 
company  was  upon  the  concluding  cause  of 
the  1st  section  of  the  1903  amendment  (32 
Stat  at  L.  943,  chap.  976,  Comp.  Stat.  1913, 
I  8618)9  whicdi  excepts  trains,  cars,  etc, 
"which  are  used  upon  street  railways."  In 
the  present  case  a  distinction  is  sought  to 
be  drawn  between  steam  and  electric  roads, 
the  argument  being  that  the  provision  re- 
quiring power  brakes,  when  read  in  con- 
nection with  the  context,  indicates  that 
trains  drawn  by  steam  locomotives  and 
operated  by  a  locomotive  engineer  were 
alone  within  the  contemplation  of  Congress. 
It  Is  true  that  in  the  act  of  1893  the  provi- 
sion was  closely  associated  with  the  men- 
tion ol  a  locomotive  engine  as  the  motive 
power;  the  words  of  S  1  being:  ''It  shall 
be  unlawful  for  any  common  carrier  engaged 
in  interstate  commerce  by  railroad  to  use 
on  its  line  any  locomotive  engine  in  moving 
interstate  traffic  not  equipped  with  a  power 
driving-wheel  brake  and  appliances  for 
operating  the  train-brake  system,  or  to  run 
any  tra^  in  such  traffic  [after  a  specified 
date]  that  has  not  a  sufficient  number  of 
cars  in  it  so  equipped  with  power  or  train 
brakes  that  the  engineer  on  the  locomotive 
drawing  such  train  can  control  its  speed 
without  requiring  brakemen  to  use  the  com- 
mon hand  brake  for  that  purpose."  Section 
6,  prescribing  penalties,  also  uses  the  words 
"locomotive  engine"  and  "locomotives."  But 
the  1908  amendment,  which,  as  frequently 
pointed  out,  was  enacted  for  the  purpose  of 
enlarging  the  scope  of  the  act  (Southern 
R.  Co.  T.  United  States,  222  U.  S.  20,  26, 
66  L.  ed.  72,  74,  32  Sup.  Ct  Rep.  2,  3  N.  C. 
0.  A.  822;  Southern  R.  Co.  v.  Crockett,  234 
U.  S.  725,  735,  58  L.  ed.  1564,  1568,  84 

eSup.  Ct.  Rep.  897),  in  its  1st  section  de- 

•  clares*that  the  provisions  relating  to  train 
brakes  (among  others)  shall  be  held  to  ap- 
ply to  "all  trains,  locomotives,  tenders,  cars, 
amd  9imii4ir  whieiles  used  on  any  railroad 
engaged  in  interstate  commerce   •   •   •   and 


to  all  other  locomotives,  tenders,  cars,  and 
similar  veMclea  used  in  connection  there- 
with," subject  to  exceptions  not  now  perti- 
nent. The  2d  section  declares  that  whenever 
any  train  is  operated  with  power  or  train 
brakes,  "not  less  than  fifty  per  centum  of 
the  cars  in  such  train  shall  have  their 
brakes  used  and  operated  by  the  engineer 
of  the  locomotive  drawing  such  train."  Of 
course,  an  important  object  of  having  a 
train  equipped  with  a  system  of  brakes  un- 
der the  single  control  of  the  engineer  is  to 
permit  of  a  prompt  and  effective  reduction 
of  speed  when  the  man  driving  the  train  is 
notified  of  danger.  The  importance  of  this 
is  precisely  the  same,  whatever  be  the  mo- 
tive power;  and,  in  view  of  the  beneficial 
purpose  of  the  act  and  the  evident  intent 
of  Congress  to  enlarge  its  scope  so  far  as 
necessary  to  guard  against  the  dangers  in 
view,  the  term  "similar  vehicles"  must  be 
held  to  have  the  effect  of  bringing  electric 
motors  and  trains  drawn  by  them  within  the 
provision  respecting  power  or  train  brakes. 
The  very  exemption  of  trains,  cars,  and  lo- 
comotives "used  upon  street  railways"  in- 
dicates that  electric  cars  were  in  contempla- 
tion. And  see  Omaha  &  C.  B.  Street  R.  Co. 
V.  Interstate  Commerce  Commission,  230  U. 
6.  324,  337,  57  L.  ed.  1501,  1506,  46  LJIJL 
(N.S.)  385,  33  Sup.  Ct.  Rep.  890;  Kansas 
City  Western  R.  Co.  v.  McAdow,  240  U.  S. 
51,  54,  60  L.  ed.  — ,  36  Sup.  Ct.  Rep.  252. 

It  is  said  that,  conceding  the  power-brake 
provision  applies  to  electric  trains,  the  du^ 
imposed  was  not  owed  to  Campbell  un- 
der the  special  circumstances  established 
by  the  jury's  findings.  The  argument  is 
that  the  purpose  of  the  brake  require- 
ments is  to  place  control  of  the  train  in 
the  hands  of  the  engineer  so  that  the 
safety  of  passengers  and  employees  may 
be  conserved,  not  that  the  engineer  should 
be  able  to  escape  injury  from  peril  tog^ 
which  he  had  wrongfully  exposed  him-g 
self;  and  that  Campbell  cannot* bring  him-* 
self  within  the  class  intended  to  be  protect- 
ed by  pointing  out  that  the  situation  created 
by  his  disobedience  of  orders  was  one  thai 
Congress  contemplated  as  possible  and  the 
consequences  of  which  it  desired  to  guard 
against.  This  gives  altogether  too  narrow 
a  meaning  to  the  safety  appliance  act,  and 
is  inconsistent  with  the  provisions  oif  the 
employers'  liability  act,  as  we  shall  see. 

It  is  most  earnestly  insisted  that  the  find- 
ings established  that  Campbell  was  not  In 
the  course  of  his  employment  when  he  was 
injured,  and  consequently  that  judgment 
eould  not  properly  be  entered  in  his  favor 
upon  the  cause  of  action  established  by  the 
general  verdict.  This  invokes  the  doctrine 
that  where  an  employee  voluntarily  and 
without  necessity  growing  out  of  his  work 
abandons  the  employment  and  steps  entire- 
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Ij  aside  from  tbo  line  of  Ms  duty,  he  sus- 
pends the  relation  of  employer  and  employee, 
and  puts  himself  in  the  attitude  of  a  stran- 
ger or  a  licensee.  The  cases  eited  are  those 
where  an  employee  intentionally  has  gone 
outside  of  the  scope  of  his  employment,  or 
departed  from  the  place  of  duty.  The  pres- 
ent case  is  not  of  that  character;  for  Camp- 
bell, as  the  jury  might  and  presumably  did 
And,  had  no  thought  of  stepping  aside  from 
the  line  of  his  duty.  From  the  fact  that 
he  disregarded  and  in  effect  violated  the 
order  as  actually  communicated  to  him,  it, 
of  course,  does  not  necessarily  follow  that 
he  did  this  wilfully.  The  jury  was  not 
bound  to  presume — ^it  would  hardly  be  rea- 
sonable to  presume — ^that  he  deliberately 
and  intentionally  ran  his  train  out  upon  a 
single  track  on  which  he  knew  an  incoming 
train  with  superior  rights  was  then  due. 
However  plain  his  mistake,  the  jury  reason- 
ably might  find  it  to  be  no  more  than  a  mis- 
take attributable  to  mental  aberration,  or 
inattention,  or  failure  for  some  other  rea- 
son to  apprehend  or  comprehend  the  order 
communicated  to  him.  In  its  legal  effect 
this  was  nothing  more  than  negligence  on 
his  part,  and  not  a  departure  from  the 

o  course  of  his  employment. 

9  *To  hold  otherwise  would  have  startling 
eonsequences.  The  running  of  trains  on 
telegraphic  orders  is  an  everyday  occurrence 
on  every  railroad  in  the  country.  Thou- 
sands of  cases  occur  every  day  and  every 
night  where  a  failure  by  conductor  or  en- 
gineer to  comprehend  or  to  remember  the 
message  of  the  train  despatcher  may  endan- 
ger the  lives  of  employees  and  passengers. 
We  are  not  aware  that  in  any  case  it  has 
been  seriously  contended  that  because  an 
engineer  violated  the  orders,  he  went  out- 
side of  the  scope  of  the  employment.  If  he 
did  so,  in  the  sense  of  absolving  the  em- 
ployer from  the  duty  of  exercising  care  for 
his  safety,  it  is  not  easy  to  see  upon  what 
principle  the  employer's  liability  to  passen- 
gers or  to  fellow  employees  for  the  conse- 
quences of  his  negligence  could  be  main- 
tained. The  unsoundness  of  the  contention 
is  so  apparent  that  further  discussion  is 
unnecessary. 

Plaintiff  in  error  refers  to  the  fact  that 
the  wreck  occurred  In  Idaho,  and  cites  two 
sections  of  the  Criminal  Code  of  that  state, 
one  rendering  a  wilful  violation  or  omission 
of  duty  on  the  part  of  one  in  Campbell's 
position,  whereby  human  life  or  safety  is 
endangered,  punishable  as  a  misdemeanor; 
the  other  making  wilful  or  negligent  con- 
duct which  causes  a  collision  of  trains,  and 
the  resulting  death  of  a  human  being,  a 
criminal  offense.  2  Idaho  Rev.  Codes  §§ 
6926,  6909.  Whether  Campbell  was  or  is 
punishable  criminally  under  either  of  these 


sections  we  are  not  called  upon  to  say.  But 
his  right  to  recover  against  his  employer 
depends  upon  the  acts  of  Congress,  to  which, 
all  state  legislation  affecting  the  subject- 
matter  must  yield.  Texas  &  P.  R.  Co.  v. 
Rigsby.  241  U.  S.  33.  41,  60  L.  ed.  — ^,86 
Sup.  Ct  Rep.  482. 

Upon  the  whole  case,  we  have  no  dif- 
ficulty in  sustaining  his  right  of  ac- 
tion under  the  employers'  liability  act.  That 
act  (S  1,  35  Stat,  at  L.  65,  chap.  149,  Comp. 
Stat.  1913,  §  8657)  imposes  a  liability  for 
injury  to  an  employee  "resulting  in  whoU 
or  in  pari  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such  carrier,  ^ 
or  by  reason  of  any  defect  or  insufficiency  g^ 
due* to  its  negligence  in  its  cars,  engines,* 
appliances,  ...  or  other  equipment." 
As  was  held  in  San  Antonio  &  A.  Pass  B. 
Co.  T.  Wagner,  decided  June  5,  1916,  241 
IT.  S.  476,  60  L.  ed.  — ^.36  Sup.  Ct  Rep. 
626,  a  violation  of  the  safety  appliance  act 
is  "negligence"  within  the  meaning  of  the 
liability  act  And  by  the  proviso  to  S  3  of 
the  latter  act,  no  employee  injured  or  killed 
shall  be  held  to  have  been  guilty  of  contribu- 
tory negligence  in  any  case  where  a  viola- 
tion of  the  safety  appliance  act  *'oontrib» 
uted  to  the  injury  or  death  of  such  em<- 
ployee."  It  is  too  plain  for  argument  that 
under  this  legislation  the  violation  of  th& 
safety  appliance  act  need  not  be  the  solo 
efficient  cause,  in  order  that  an  action  may 
lie.  The  circuit  court  of  appeals  (133  C. 
C.  A.  870,  217  Fed.  624)  held  that  the  ele- 
ment of  proximate  cause  is  eliminated  where- 
concurring  acts  of  the  employer  and  em- 
ployee contribute  to  the  injury  or  death  of 
the  employee.  We  agree  with  this,  except 
that  wo  find  it  unnecessary  to  say  the  effect 
of  the  statute  is  wholly  to  eliminate  the 
question  of  proximate  cause.  But  where,  as 
ia  this  case,  plaintiiTs  contributory  negli- 
gence and  defendant's  violation  of  a  provi- 
sion of  the  safety  appliance  act  are  concur- 
ring proximate  causes,  it  is  plain  that  thr 
employers'  liability  act  requires  the  former 
to  be  disregarded. 

The  assignments  of  error  that  are  based 
upon  the  instructions  given  and  refused  to< 
be  given  to  the  jury  raise  no  question  other 
than  those  which  have  been  disposed  of. 

Judgment  affirmed. 


dn  u.  9.  eo6) 
JAMES  J.  ABBOTT,  Appt, 

V. 

JAMES  C.  BROWN,  United  States  Marshal 
in  and  for  the  Southern  Distriet  of 
Florida. 

Cbiminal  Law  ^59051(1)— Nbw  Tbiai.  — 
JuaiBDicTioN  —  Dklat  ih  Filiho  Mo^ 

TION. 

1.  A   breach  of  a  court  rule  requiring 


«=s>Por  other  cases  see  same  topic  ft  KET-NUllBER  in  all  K«7-Numb«red  Digests  ft  Indexes 
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motions  for  new  trials  to  be  made  within 
four  days  after  tlie  entry  of  the  verdict 
would,  at  the  utmost,  be  a  mere  error  ol 
procedure,  not  affecting  the  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent.  Dig.  Sf  2849,  2353-2356 ;  Dec.  Dig.  ^==»951(1).] 

Cni^fiNAL  Law  €=»951(1)— New  Trial  — 
Federal  Coubts— Term. 

2.  A  term  of  the  Federal  district  court 
lor  the  southern  district  of  B^lorida,  which, 
under  the  Judicial  Code,  §§  9-11,  76  (Act 
March  3,  1911,  c.  231,  36  Stat.  1088,  1108 
[Comp.  St  1913,  iS  976^978,  1061]),  must 
always  be  open  as  a  court  of  admiralty  and 
equity,  and  may  hold  special  terms  at  any 
time  for  the  transaction  of  any  kind  of 
business,  was  not  brought  to  an  end,  so  far 
as  criminal  business  was  concerned,  so  as  to 
prevent  the  subsequent  granting  of  a  new 
trial,  by  an  adjournment  *'in  accordance 
with"  a  specified  court  rule  which,  after 
referring  to  the  legal  requirement  that  the 
court  be  always  open  for  the  transaction  of 
certain  kinds  of  business,  orders  that,  pend- 
ing the  temporary  absence  of  the  judge,  the 
clerk  be  present  daily  for  the  transaction  of 
business  under  the  orders  of  the  judge,  and 
that,  upon  such  days  as  there  is  business 
to  be  transacted,  the  court  be  open  and  a 
record  of  the  same  be  entered  upon  the 
minutes. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  5§  2349,  2353-2356;  Deo.  Dig.  <S=>951(1).1 

Estoppel  ^=s>68(l)— Assuhino  Inconsist- 
ent  Positions  in    Judicial  Proceed- 

ING& 

3.  A  person  acquitted  of  crime  on  a  new 
trial  granted  after  conviction  is  not  es- 
topped to  assert  the  jurisdiction  of  the 
court  to  grant  such  new  trial  by  demurring 
to,  and  moving  to  quash,  an  indictment 
charging  him  with  subornation  of  perjury 
by  the  persons  who  made  affidavits  in  sup- 
port of  the  motion  for  the  new  trial,  where 
such  demurrer  and  motion  to  quash  were 
based  upon  the  ground  that  the  motion  was 
not  filed  within  the  specified  number  of 
days  after  verdict,  which,  though  true  in 
fact,  the  court  held  in  effect  not  to  be  well 
founded  in  law,  proceeding  to  sustain  the 
demurrer  and  quash  the  indictment  on  an- 
other ground,  and  one  not  taken  by  him, 
viz»,  tlmt  a  previous  adjournment  order  had 
brought  the  term  to  a  conclusion. 

[Ed.    Note.— For    other    cases,    see    Bstpppel, 
Cent.  Dig.  fS  166.  ^l    I>«c  Dig.  ^=s>68(l).] 

[No.  611.] 

Argued  April  13,  1916.     Decided  June  12, 
1016. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Florida  to  review  an  order  discharging  a 
writ  of  habeas  corpus.    Reversed  and  cause 
remanded  for  further  proceedings.! 
The  facts  are  stated  in  the  opinion. 


1  Leave  granted  to  present  petition  for 
rehearing  herein  within  sLxty  days  if  coun- 
sel are  so  advised,  on  motion  of  Mr.  Solicitor 
General  Davis  for  the  United  States. 

June  12,  1916. 


Mr.  OliarlM  B.  Parkhill  for  appellant. 
Assistant  Attorney  General  Wallaoe  far 
appellee. 

*  Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  final  order  dis- 
charging a  writ  of  habeas  corpus  and  rs- 
manding  appellant  to  the  custody  of  ths 
United  States  marshal.  The  facts  are  as 
follows:  Appellant  was  indicted  in  the 
United  States  district  court  for  the  south- 
ern district  of  Florida,  at  Tampa,  for  a  vio- 
lation of  a  section  of  the  Criminal  Code,  and 
in  the  month  of  March,  1912,  was  tried  and 
found  guilty.  On  the  12th  day  of  the  same 
month  he  was  sentenced  to  confinement  in 
the  penitentiary  at  Atlanta  for  the  term  of 
one  year  and  six  months.  On  the  same  day, 
and  after  passing  the  sentence,  the  court 
entered  the  following  order:  "Ordered  that 
court  be  adjourned  in  accordance  with  gen- 
eral rule  No.  1,  and  all  orders  and  other 
matters  be  entered  as  of  the  term.  There- 
upon court  is  adjourned  as  ordered."  After 
the  entry  of  this  order,  Judge  Locke,  the 
district  judge,  went  to  Jacksonville,  in  the 
same  district,  and  the  deputy  clerk  noted  on 
the  minutes  from  day  to  day  that  court  was 
open  in  accordance  with  general  rule  No.  1, 
after  which  he  entered  orders  made  from 
time  to  time  by  the  court  in  vacation.  On 
May  24,  1912,  appellant  filed  a  motion  for  a 
new  trial  upon  the  ground  of  newly  discov- 
ered evidence,  with  several  affidavits  in  sup- 
port of  it.  On  June  26  Judge  Locke,  at 
Jacksonville,  granted  this  motion,  and  made 
a  proper  order,  pursuant  to  which  appellant 
was  brought  to  trial  on  February  11,  1913, 
when  the  jury  disagreed.  He  was  again 
tried  on  March  13,  1914,  and  the  jury  re- 
turned a  verdict  of  not  guilty.  Thereafter, 
and  in  February,  1915,  the  persons  who  had 
made  the  affidavits  in  support  of  the  motion 
for  a  new  trial  were  indicted  for  perjury, 
and  appellant  was  indicted  for  subornation 
of  perjury.  Appellant  demurred  to  this  in- 
dictment and  moved  to  quash  it  upon  the 
ground  that  Judge  Locke  had  no  jurisdic- 
tion to  grant  a  new  trial  because  the  mo- 
tion was  not  filed  within  four  days  after 
the  verdict.  The  demurrer  and  motion  to 
quash  were  heard  by  the  then  presiding 
judge,  who  sustained  the  demurrer  and 
quashed  the  indictment  upon  the  ground 
that  Judge  Locke  had  no  power  or  author- 
ity, after  the  making  of  the  adjournment 
order  of  March  12,  1912,  to  vacate  or  set 
aside  the  sentence  passed  upon  appellant  on 
that  date.  j 

'Thereafter,  and  on  March  20,  1916,  the! 
government  procured  a  commitment  to  bs 
issued  upon  the  original  judgment  of  con- 
viction, and  it  is  under  this  writ  that  ap- 
pellant is  now  held  in  custody. 
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Two  questions  arise:  (1)  Were  the  or- 
der for  a  new  trial,  and  the  trial  proceed- 
Ings  had  thereunder,  null  and  void?  (2) 
li  not,  should  they  nevertheless  be  so  re- 
garded as  against  appellant,  because  of 
what  he  did  in  obtaining  the  quashing  of 
the  indictment  for  subornation  of  perjury? 

Under  the  first  head,  counsel  for  appellee 
eites  a  rule  of  the  district  court,  reading 
thus:  "Motions  for  new  trials  shall  be 
made  within  four  days  after  the  entry  of 
the  verdict,  during  which  time  no  judgment 
shall  be  entered,  except  by  leave  of  court," 
etc  We  find  in  the  record  no  evidence  that 
there  was  such  a  rule;  but,  assuming  we 
may  take  judicial  notice  of  its  existence, 
it  was  a  mere  regulation  of  practice,  and  a 
breach*  of  it  would  be,  at  the  utmost,  a 
mere  error  of  procedure,  not  affecting  the 
jurisdiction. 

The  principal  insistence,  and  the  ground 
upon  which  the  court  rested  the  decision 
that  is  now  under  review,  is  that  the  ad- 
journment order  of  March  12  brought  the 
term  to  an  end,  so  far  as  criminal  business 
was  concerned,  and  left  the  court  without 
jurisdiction  to  entertain  the  motion  of  May 
24,  or  grant  a  new  trial  thereon,  because  a 
court  of  law  cannot  set  aside  or  alter  its 
final  judgment  after  the  expiration  of  the 
term  at  which  it  was  rendered,  except  pur- 
suant to  an  application  made  within  the 
term.  United  States  y.  Mayer,  235  U.  S. 
65,  67,  50  L.  ed.  129,  135,  35  Sup.  Ct  Rep. 
16. 

The  order  of  March  12  must  be  read  In 
connection  with  the  general  rule  to  which 
it  refers,  and  this  must  be  interpreted  in 
the  light  of  the  law  regulating  the  terms  and 
the  business  of  the  court.  General  rule  No. 
1  is  as  follows: 

"The  law  requiring  the  court  to  be  al- 
H  ways  open  for  the  transaction  of  certain 
?  kinds  of  business  which  may  be*transacted 
under  the  statutes,  and  under  the  orders 
of  the  judge,  who  may  at  the  time  be  ab- 
sent from  the  place  in  which  the  court  is 
held,  and  which  business  can  be  transacted 
by  iJie  clerk  under  the  orders  of  the  judge, 
and  is  transacted  from  day  to  day  in  the 
eourty  it  is  ordered  that,  pending  the  tem- 
porary absence  of  the  presiding  judge  of 
this  district  from  the  district,  or  the  divi- 
sion of  the  district  in  which  business  is  pre- 
sented to  be  transacted,  the  clerk  be  pres- 
ent, either  by  himself  or  his  deputy,  daily, 
for  the  transaction  of  business,  and  upon 
such  days  as  there  is  business  to  be  trans- 
acted the  court  be  opened,  and  that  a  record 
of  the  same  be  entered  upon  each  of  said 
days  upon  the  minutes." 

The  provisions  of  law  referred  to  are  to 
be  found  in  the  Judicial  Code  (act  of  March 
S,  1011,  ehap.  231,  86  Stat,  at  L.  1087, 


Comp.  Stat.  1013,  |  1061),  of  which  |  76 
I  divides  the  state  of  Florida  into  two  dis- 
tricts, northern  and  southern,  and  provides: 
''Terms  of  the  district  court  for  the  south- 
em  district  shall  be  held  at  Ocala  on  the 
third  Monday  in  January;  at  Tampa  on 
the  second  Monday  in  February;  at  Key 
West  on  the  first  Mondays  in  May  and  No- 
vember; at  Jacksonville  on  the  first  Mon- 
day in  December;  at  Fernandina  on  the 
first  Monday  in  April;  and  at  Miami  on 
the  fourth  Monday  in  April.  The  district 
court  for  the  southern  district  shall  be  open 
at  all  times  for  the  purpose  of  hearing  and 
deciding  causes  of  admiralty  and  maritime 
jurisdiction." 

Other  sections  to  be  considered  are:  Sec. 
0  (§§  574  and  638,  Rev.  Stat.),  which  de- 
clares that  the  district  courts,  as  courts  of 
admiralty  and  as  courts  of  equity,  shall  be 
deemed  always  open  for  the  purpose  of  filing 
pleadings,  issuing  and  returning  process, 
and  making  interlocutory  motions,  orders, 
etc.,  preparatory  to  the  hearing  upon  the 
meriU;  §  10  (§  578,  Rev.  Stat.)«  requiring 
such  courts  to  hold  monthly  adjournments 
of  their  regular  terms  for  the  trial  of  crimi-  ^ 
nal  causes  when  the  business  requires  it;H 
•and  I  11  (§  581,  Rev.  Stat.),  which  de-* 
dares  that  a  special  term  of  the  district 
court  may  be  held  at  the  same  place  where 
any  regular  term  is  held,  or  at  such  other 
place  in  the  district  as  the  nature  of  the 
business  may  require,  and  at  such  time  and 
upon  such  notice  as  may  be  ordered  by  the 
district  judge,  and  that  any  business  may  be 
transacted  at  such  special  term  which  might 
be  transacted  at  a  regular  term. 

The  provision  of  §  76,  which  requires  the 
district  court  to  be  open  at  all  times  for 
the  purpose  of  hearing  and  deciding  ad- 
miralty causes,  traces  its  origin  to  the  act 
of  February  23,  1847  (chap.  20,  0  Stat  at 
L.  131,  Ck>mp.  Stat.  1013,  §  1061),  which 
established  the  southern  district  of  Florida, 
evidently  for  the  especial  purpose  of  dis- 
posing of  admiralty  business;  and  this  par- 
ticular provision  was  carried  into  the  Re- 
vised Statutes  as  §  575.  It  covers  the 
hearing  and  deciding  of  admiralty  causes, 
while  the  provision  now  found  in  §  0,  Ju- 
dicial Ck>de  (§§  574  and  638,  Rev.  Stat), 
which  originated  in  an  act  of  August  23, 
1842  (chap.  188,  §  5,  5  Stat  at  L.  517, 
Comp.  Stat  1013,  §  076),  relates  to  inter- 
locutory proceedings  ^'preparatory  to  the 
hearing/* 

The  statutory  provisions  referred  to  are 
designed  to  render  the  district  courts  read- 
ily accessible  to  applicants  for  justice  in 
all  branches  of  the  jurisdiction;  and  while 
they  require  those  courts  to  be  always  open 
only  as  courts  of  admiralty  and  as  courts  of 
equity,  thqr  permit  "special  terms"  to  be 
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held  at  any  time  for  the  transaction  of  any 
kind  of  business. 

The  celebrated  remark  of  Lord  Eldon: 
^he  court  of  chancery  is  always  open" 
(Temple  y.  Bank  of  England,  6  Ves.  Jr. 
770,  771),  evidenced  the  great  adaptability 
of  the  practice  of  that  court  to  the  needs 
of  litigants;  and  modem  legislation  has 
shown  a  strong  tendency  to  reform  the  prac- 
tice of  common-law  courts  by  facilitating 
the  transaction  of  their  business  in  vaca- 
tion. The  sections  we  have  quoted  from 
ti  the  Judicial  Code  indicate  a  policy  of  avoid- 
2  ing  the  hardships  consequent  upon  a  closing 

*  of  the  court  during  vacations.  The  general 
rule  in  question  was  evidently  designed  to 
carry  out  this  policy,  and  should  receive  a 
liberal  interpretation  consonant  with  its 
spirit:  that  is,  as  keeping  the  term  alive,  by 
adjournments  from  day  to  day,  pending  the 
temporary  absence  of  the  presiding  judge, 
so  that  court  might  and  should  be  actually 
opened  upon  such  days  as  there  was  busi- 
ness of  any  character  to  be  transacted.  Thus 
interpreted,  its  effect  was  not  different  from 
that  of  the  rule  which  this  court,  in  Harlan 
▼.  McGourin,  218  U.  S.  442,  449,  450,  54  L. 
«d.  1101,  1105,  1106,  31  Sup.  Ct.  Rep.  44,  21 
Ann.  Cas.  849,  construed  as  keeping  the 
court  open  from  the  beginning  of  one  statu- 
tory term  until  the  beginning  of  the  next. 
Judge  Locke  so  construed  the  general  rule 
and  the  adjournment  order  made  under  it, 
when  he  entertained  and  granted  the  motion 
for  new  trial  filed  May  24,  1912,  and  we  are 
satisfied  that  he  committed  no  jurisdictional 
error  in  so  doing.  It  is  obvious  that  the 
order  for  a  new  trial  necessarily  vacated 
the  sentence  of  March  12,  1912,  and  that 
the  subsequent  acquittal  of  appellant  ex- 
hausted the  power  of  the  court  under  the 
first  indictment. 

Nor  is  appellant,  in  our  opinion,  estopped 
to  assert  the  jurisdiction  of  Judge  Locke 
to  entertain  the  motion  for  a  new  trial. 
The  estoppel  is  sought  to  be  based  upon  the 
position  he  is  said  to  have  taken  in  de- 
murring to  and  moving  to  quash  the  indict- 
ment for  subornation  of  perjury.  The  rec- 
ord shows,  however,  that  the  demurrer  and 
motion  were  based  upon  the  ground  that 
the  motion  for  new  trial  was  not  filed  with- 
in four  days  after  verdict.  This  was  true 
in  fact,  but  the  court  in  effect  held  it  not 
well  founded  in  law;  for  it  proceeded  to 
sustain  the  demurrer  and  quash  the  indict- 
ment upon  another  ground,  and  one  not 
taken  by  appellant,  viz.,  that  the  adjourn- 
ment order  of  March  12,  1912,  brought  the 
M  term  to  a  conclusion  and  deprived  Judge 
S  Locke  of  power  to  set  aside  the  final  judg- 

*  ment  and  sentence  passed  upon  ^appellant 
on  that  day.  The  fundamental  ground  of 
an  estoppel  is  wanting,  and  we  need  not 


weigh  other  oonaiderations  that  might 
operate  against  it. 

The  judgment  of  conviction  having  been 
vacated  by  an  order  of  the  court,  made 
within  the  scope  of  its  power  and  jurisdio- 
tion,  there  remains  no  legal  foundation  for 
the  commitment  issued  on  March  20,  1916, 
and  appellant  is  entitled  to  be  discharged 
from  custody. 

Final  order  reversed,  and  the  cause  re* 
manded  for  further  proceedings  in  oon* 
formity  with  this  opinion. 

Mr.  Justice  McReynoIds  took  no  part  in 
the  consideration  or  decision  of  this  < 


(841  U.  S.  68S) 
SOUTHERN  SURETY  COMPANY,  Plff.  in 
Err., 

V. 

STATE  OF  OKLAHOMA. 

Ck>nBTs  ^=s»431-- JuBiSDioTioir— EiTEcr  of 
Admission  as  Statb. 

1.  A  criminal  prosecution  for  adultery 
is  an  offense  whicn  would  not  have  been 
cognizable  in  a  court  of  the  United  States 
had  it  been  committed  within  a  state,  with« 
in  the  meaning  of  the  provisions  of  Okla. 
enabling  act  of  June  16,  1906  (34  Stat,  at 
L.  267,  chap.  3335),  §§  16,  20,  as  amended 
by  the  act  of  March  4,  1907  (34  Stat,  at  L. 
1286,  chap.  2911),  and  of  the  Oklahoma 
Constitution  accepting  them,  under  which 
all  prosecutions  pendmg  in  the  temporary 
courts  of  the  Indian  Territory  for  offenses 
which  would  not  have  been  cognizable  in  a 
court  of  the  United  States  had  they  been 
committed  within  a  state  were  to  be  pro- 
ceeded with  in  the  courts  of  the  state  as 
successors  of  the  temporary  courts. 

[Bd  Note.— For  other  cases,  see  Courts,  Oent. 
Dig.  ii  U43-1149;    Dec.  Dig.  «=»43L] 

OOUBTS   ^=9431— JUBISDICnON— E}FFEOr   OF 

Admission  as  Statb— "Pxnding." 

2.  A  prosecution  or  proceeding  was 
"pending"  in  a  temporary  United  States 
court  of  the  Indian  Territory  within  the 
meaning  of  the  provisions  of  Okla.  enabling 
act  of  June  16,  1906  (84  Stat,  at  L.  267, 
chap.  3335),  §§  16,  20,  as  amended  by  the 
act  of  March  4,  1907  (34  Stat,  at  L.  1286» 
chap.  2911),  and  of  the  Oklahoma  Oonsti- 
tution  accepting  them,  that  all  prosecutions, 
proceedings,  causes,  and  matters  pending  in 
those  courts  which  would  not  have  been 
cognizable  in  a  court  of  the  United  States 
had  they  arisen  within  a  state  were  to  bs 
proceeded  with  in  the  courts  of  the  state  as 
successors  of  the  temporary  courts,  where 
the  accused  was  not  only  held  by  a  magis- 
trate to  await  the  action  of  the  grand  jury 
at  the  next  term  of  the  temporary  court, 
but  had  given  bail  for  his  appearance  in  the 
court  at  that  term,  and  such  court,  through 
the  state's  admission,  went  out  of  existence 
before  an  indictment  could  be  found  and 
returned  in  regular  course. 

[Bd  Note.— For  other  cases,  see  Oourts,  Cent. 
Dig.  SS  1143-U49:    Dec.  Dig._^=>431. 

For  other  deflnltlons,  see  Words  and  Phrase^ 
First  and  Second  Series.  Pending.] 
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Courts  ^=>431— Bail— Iw  Twdiaw  Tebbi 
TOBY— Effect  op  Admission  as  Statu— 
State  as  Benbficiaby. 

3.  The  state  of  Oklahoma  became  the 
beneficiary  of  a  bail  bond  given  for  the  ap- 
pearance at  the  next  term  of  the  temporary 
united  States  court  of  the  Indian  Territory 
of  a  person  held  upon  a  charge  of  adultery 
to  await  the  action  of  the  grand  jury  at 
that  term  by  virtue  of  the  operation  of  the 
provisions  of  the  Okla.  enabling  act  of  June 
16,  1906  (34  SUt.  at  L.  267»  chap.  8336), 
|§  16,  20,  as  amended  by  the  act  of  March 
4,  1907  (34  Stat,  at  L.  1286,  chap.  2911), 
and  of  tiie  Oklahoma  Constitution  accept- 
ing them,  under  which  all  prosecutions 
pending  in  such  temporary  courts  for  of- 
fenses which  would  not  have  been  cognizable 
in  a  court  of  the  United  States  had  they 
been  committed  within  a  state  were  to  be 
proceeded  with  in  the  courts  of  the  state 
as  successors  of  the  temporary  courts,  and 
the  state,  therefore,  was  entitled  to  sue  upon 
such  bail  bond  when  its  condition  was 
broken. 

nSd  Note.— For  other  caMS,  see  Courts,  Gent 
Dig.  H  U43.1149:    Dec.  Dig.  «s»481.] 

[No.  124.1 

Submitted  December  9,  1915.    Decided  June 
12,  1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Pittsburg  County,  in  that 
state,  in  favor  of  the  state  in  an  action  on 
a  bail  bond.    Affirmed. 

See  same  case  below,  34  Okla.  781,  127 
Pac  409. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  S.  Arnold  for  plaintiff  in  error. 
Messrs.  R.  G.  Wood,  Smith  C.  Matson, 
and  Mr.  S.  P.  Freeling,  Attorney  General 
„  of  Oklahoma,  for  defendant  in  error. 

s 

•  *Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court  : 

This  is  an  action  on  a  bail  bond  given  by 
an  accused  held  upon  a  charge  of  adultery 
to  await  the  action  of  the  grand  jury  at 
McAlester,  in  the  Indian  Territory.  The 
bond  was  given  shortly  before  Oklahoma  be- 
came a  state,  named  the  United  States  as 
the  obligee,  and  called  for  the  accused's  ap- 
pearance before  the  temporary  court  at  Mc- 
Alester at  the  next  term  and  from  term  to 
term  until  discharged.  When  the  courts  of 
the  new  state  were  organized,  an  indict- 
ment for  the  adultery  was  returned  against 
the  accused  in  the  state  court  at  McAlester. 
He  did  not  appear,  a  forfeiture  was  declared, 
^  and  the  state  sued  on  the  bond,  the  surety 
g  alone  being  reached  by  the  process.    There 

•  was  a  judgment  for  the  state,  which  •was 
affirmed  (34  Okla.  781,  127  Pac.  409),  and 
the  surety  sued  out  this  writ  of  error. 


The  Federal  questions  presented  involve 
the  construction  and  application  of  the  en- 
abling act,  and  are,  first,  whether,  after  the 
admission  of  the  state,  the  further  proceed- 
ings upon  the  charge  of  adultery  were  to  be 
had  in  a  Federal  court  or  in  a  state  court; 
and,  second,  whether,  by  operation  of  law, 
the  state  became  the  beneficiary  of  the  bond 
and  entitled  to  sue  on  it. 

By  reason  of  the  conditions  arising  out 
of  the  presence  of  the  Five  Civilized  Tribes 
no  organized  territorial  government  was 
ever  established  in  the  Indian  Territory. 
Up  to  the  time  it  became  a  part  of  the 
state  of  Oklahoma  it  was  governed  under 
the  immediate  direction  of  Congress,  which 
legislated  for  it  in  respect  of  many  matters 
of  local  or  domestic  concern  which,  in  a 
state,  are  regulated  by  the  state  legislature, 
and  also  applied  to  it  many  laws  dealing 
with  subjects  which,  under  the  Constitution, 
are  within  Federal  rather  than  state  con- 
trol. In  what  was  done  Congress  did  not 
contemplate  that  this  situation  should  be 
of  long  duration,  but,  on  the  contrary,  that 
the  territory  should  be  prepared  for  early 
inclusion  in  a  state.  Courts  designated 
as  "United  States  Courts"  were  temporarily 
established,  and  invested  with  a  considerable 
measure  of  civil  and  criminal  jurisdiction, 
and  there  was  also  provision  for  beginning 
publie  prosecutions  before  subordinate  mag- 
istrates. There  being  no  organized  local  gov* 
emment,  such  prosecutions,  regardless  of 
their  nature,  were  commenced  and  conducted 
in  the  name  of  the  United  States,  and  in 
taking  bail  bonds  it  was  named  as  the  obli« 
gee. 

The  enabling  act  (chap  3335,  84  Stat,  at 
L.  267,  chap.  2911,  34  Stat,  at  L.  1286)  pro- 
vided that  the  new  state  should  embrace  the 
Indian  Territory  as  well  as  the  territory 
of  Oklahoma.  It  contemplated  that  the 
state,  by  its  Constitution,  would  es- 
tablish a  system  of  courts  of  its  own, 
and  provided  for  dividing  the  state  in-S 
to  twoMistricts,  and  creating  therein  United^ 
States  courts  like  those  in  other  states.  The 
temporary  courts  were  to  go  out  of  exist* 
ence,  and  this  made  it  necessary  to  provide 
for  the  disposition  of  the  business  pending 
before  them  in  various  stages.  To  that  end 
the  following  provisions,  among  others,  not 
material  here,  were  embodied  in  an  amend- 
ment to  the  act  (34  Stat,  at  L.  1286,  1287, 
chap.  2911): 

"Sec.  16.  .  •  •  Prosecutions  for  all 
crimes  and  offenses  committed  within  the 
territory  of  Oklahoma  or  in  the  Indian 
Territory,  pending  in  the  district  courts 
of  the  territory  of  Oklahoma  or  in  the 
United  States  courts  in  the  Indian  Terri- 
tory upon  the  admission  of  such  territories 
as  a  state,  which,  had  they  been  committed 
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within  a  state,  would  have  been  cognizable 
in  the  Federal  courts,  shall  be  transferred 
to  and  be  proceeded  with  in  the  United 
States  circuit  or  district  court  established 
by  this  act  for  the  district  in  which  the  of- 
fenses were  committed,  in  the  same  manner 
and  with  the  same  effect  as  if  they  had  been 
committed  within  a  state." 

"Sec  20.  That  all  causes,  proceedings,  and 
matters,  civil  or  criminal,  pending  in  the 
district  courts  of  Oklahoma  territory,  or 
in  the  United  States  courts  in  the  Indian 
Territory,  at  the  time  said  territories 
become  a  state,  not  transferred  to  the 
United  States  circuit  or  district  courts 
in  the  state  of  Oklahoma,  shall  be 
proceeded  with,  held,  and  determined  by  the 
courts  of  said  state,  the  successors  of  said 
district  courts  of  the  territory  of  Oklahoma, 
and  the  United  States  courts  in  the  Indian 
Territory;  •  .  .  All  criminal  cases  pend- 
ing in  the  United  States  courts  in  the  In- 
dian Territory,  not  transferred  to  the  Unit- 
ed States  circuit  or  district  courts  in  the 
state  of  Oklahoma,  shall  be  prosecuted  to  a 
final  determination  in  the  state  courts  of 
Oklahoma  under  the  laws  now  in  force  in 
that  territory." 

Section  28  of  the  schedule  to  the  state 
S  Constitution  referred  to  these  and  other 
•  closely  related  provisions,  and* said,  they 
"are  hereby  accepted  and  the  jurisdiction  of 
the  cases  enumerated  therein  is  hereby  as- 
sumed by  the  courts  of  the  state." 

Thus,  by  the  concurrent  action  of  Con- 
gress and  the  state,  all  prosecutions  pend- 
ing in  the  temporary  courts  of  the  Indian 
Territory,  for  offenses  which  would  not  have 
been  cognizable  in  a  court  of  the  United 
States  had  they  been  committed  within  a 
state,  were  to  be  proceeded  with  in  the 
courts  of  the  state,  as  successors  to  the 
temporary  courts.  la  other  words,  the  test 
of  the  jurisdiction  of  the  state  courts  was 
to  be  the  same  that  would  have  applied  had 
the  Indian  Territory  been  a  state  when  the 
offenses  were  committed.  In  this  view  it  is 
plain  that  the  prosecutioa  in  question  was 
rightly  proceeded  with  in  the  state  court. 
Adultery  is  an  offense  against  the  marriage 
relation,  and  belongs  to  the  class  of  subjects 
which  each  state  controls  in  its  own  way. 
It  is  a  punishable  offense  only  where  the  com- 
mon or  statute  law  of  the  state  makes  it 
such ;  and  where  punishable,  it  is  cognizable 
only  in  the  courts  of  the  state.  Of  course, 
we  exclude  from  present  consideration  forts, 
arsenals,  and  like  places  within  the  exterior 
limits  of  a  state,  but  over  which  exclusive 
jurisdiction  has  been  ceded  to  the  United 
States,  because  they  are  regarded,  not  as 
part  of  the  state,  but  as  excepted  out  of  it. 
And  we  pass  the  question  of  the  power  of 
Congress  to  deal  with  such  offenses  in  re- 


spect of  tribal  Indians  within  a  state,  be- 
cause the  statute  under  which  this  prosecu- 
tion arose  was  general  in  its  terms,  and  be- 
cause it  is  not  claimed  that  either  of  the 
participants  in  the  adulterous  act  was  an 
Indian. 

Some  reliance  is  placed  upon  §  14  of  the 
enabling  act,  which  refers  in  part  to  offenses 
committed  prior  to  the  state's  admission; 
but  of  this  section  it  is  enough  for  present 
purposes  to  say  that  when  it  is  read  in 
connection  with  the  provisions  of  §§  10  and|* 
20,  before  quoted,  it  is  apparent  that  it  wasj§ 
intended  to  mark  the  line  separating  •the* 
jurisdiction  of  the  Federal  courts  in  the 
two  districts,  as  between  themselves,  and 
not  the  line  separating  their  jurisdiction 
from  that  of  the  state  courta 

Because  no  indictment  was  returned  in 
the  temporary  court  at  McAlester  before  the 
state  was  admitted,  it  is  contended  that 
this  prosecution  was  not  "pending"  in  that 
court  in  the  sense  of  §§  16  and  20.  These 
sections  included  all  pending  "causes,  pro- 
ceedings, and  matters,"  as  well  as  "prosecu- 
tions" and  "cases,"  and  evidently  were  de- 
signed to  be  very  comprehensive.  The  ac- 
cused not  only  was  held  by  a  magistrate  to 
await  the  action  of  the  grand  jury  at  the 
next  term  of  the  temporary  court,  but  gave 
bail  for  his  appearance  in  the  court  at  that 
term.  After  this  was  done  we  think  a  pros- 
ecution or  proceeding  was  pending  in  the 
court  in  the  sense  of  the  statute.  That  no 
indictment  was  returned  in  that  court  in  ex- 
plained by  the  fact  that  the  court,  through 
the  state's  admission,  went  out  of  existence 
before  an  indictment  could  be  found  and 
returned  in  regular  course. 

The  enabling  act  and  the  state  Constitu- 
tion united  in  declaring  that  the  stats 
courts,  in  respect  of  the  prosecutions  which 
were  to  be  transferred  to  them,  should 
be  the  successors  of  the  temporary  courts. 
The  bail  bond  was  given  several  months  after 
the  act  and  the  state  Constitution  were 
adopted.  Indeed,  the  state's  admission  was 
imminent  at  the  time.  So,  the  bond  must 
be  taken  as  given  with  the  approaching 
change  in  mind,  and  as  meaning  that  the 
accused's  appearance  should  be  in  the  state 
court  as  the  legal  successor  of  the  tem- 
porary court,  if  the  latter  should  go  out  of 
existence  before  the  time  for  appearance 
arrived.  The  law  existing  when  a  contract 
is  made,  and  affecting  its  performance,  be- 
comes a  part  of  it.  Xorthern  P.  R.  Co. 
V.  Wall,  241  U.  S.  87,  60  L.  ed.  — ^,36  Sup. 
Ct  Rep.  4d3. 

The  enabling  act,  when  taken  in  connec- 
tion with  the  schedule  to  the  state  Constitu- 
tion, leaves  no  doubt  that  the  state  was  to3 
take  the  place  of  the  United  States  ln*deal-9 
ing  with  and  conducting  this  prosecsution. 
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The  bail  bond  was  essentially  a  part  of  the 
proceeding  that  was  transferred,  and  was 
without  force  or  value  in  any  other  connec- 
tion. So,  when  the  power  and  duty  resting 
upon  the  United  States  were  passed  to  the 
state,  there  went  with  them  the  right  to 
use  and  enforce  the  bond  as  the  United 
States  might  have  done,  had  the  proceed- 
ing remained  in  its  control;  in  other  words, 
the  state  became,  by  operation  of  law,  the 
beneficiary  of  the  bond,  and  was  entitled  to 
sue  on  it  when  its  condition  was  broken. 
Judgment  affirmed. 


(241  U.  8.  588) 

WILLIAM  L.  DAYTON,  Trustee,  etc., 

V. 

A.  H.  STANARD,  Treasurer  of  the  County 
of  Pueblo,  Colorado,  et  aL 

Bawkbuptct  ^=»215  —  Pbopertt  iw  Cxts- 

TODIA    LEGia— SAIiB  FOB  TAXES  AND   AS- 
SESSMENTS. 

1.  iSales  for  taxes  and  special  assess- 
ments of  real  property  belonging  to  a  bank- 
rupt estate  then  in  the  course  of  adminis- 
tration in  a  court  of  bankruptcy  are  invalid 
where  made  without  leave  of  the  bankruptcy 
eourt. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Gent.  Dig.  9S  824-326;    Dec.  Dig.  <g=S3215.3 

Bankbuptcy  «=»314{6)— Pbopbbty  in  Cus- 

TODIA  LeOIS  —  RBIMBUBSEMENT  OF  CeB- 
TZFZCATB  HOLDKB& 

2.  Holders  of  certificates  of  purchase 
of  real  property  belonging  to  a  bankrupt 
estate  which  was  sold  for  taxes  and  special 
assessments  when  the  property  was  in  the 
course  of  administration  in  a  court  of  bank- 
ruptcy are  entitled  to  be  reimbursed  out  of 
the  general  assets,  upon  the  cancelation  of 
their  certificates,  for  the  taxes  and  assess- 
ments paid  by  them,  with  interest  at  the 
ordinary  legal  rate,  by  virtue  of  the  pro- 
yisions  of  the  bankrupt  act  of  July  I,  3898 
(30  Stat,  at  L.  663,  chap.  541,  Comp.  Stat. 
1913,  §  9648),  §  64a,  that  the  court  shall 
order  the  trustee  to  pay  all  taxes  legally 
due  and  owins  by  the  bankrupt  in  advance 
of  payment  of  dividends  to  creditors,  but 
are  not  entitled  to  the  larger  interest  re- 
quired by  the  local  law  to  be  paid  on  re- 
demption from  tax  sales. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Gent.  Dig  i  486 ;    Deo.  Dig.  «=s>314(6).] 

[No.  404.] 

Submitted  January  7,  1916.     Decided  June 
12,  1916. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  decree  which, 
modifying  a  decree  of  the  District  Court  for 
the  District  of  Colorado,  directed  that  hold- 
ers of  certificates  of  purchase  at  tax  sales 
made  pending  bankruptcy  proceedings  be  re- 
imbursed out  of  the  general  fund  for  the 


amounts  of  the  taxes  and  assessments,  to- 
gether with  interest  at  the  rate  payable  un- 
der the  local  law  on  redemption  from  tax 
sales.  Modified  by  reducing  the  allowance 
of  interest  to  the  ordinary  legal  rate,  and 
as  modified  affirmed. 

See  same  case  below,  137  G.  C  A.  36,  220 
Fed.  441. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harvey  Riddell  for  petitioner. 

Mr.  Horace  Phelps  for  respondents. 

•Mr.  Justice  Van  Devanter  delivered  the* 
opinion  of  the  court: 

This  is  a  controversy  growing  out  of  the 
sale  for  taxes  and  special  assessments  of 
divers  tracts  of  real  property  belonging  to 
a  bankrupt  estate  then  in  the  course  of  ad- 
ministration in  a  court  of  bankruptcy.  The 
property  was  in  ottsiodia  legis  and  was  sold 
without  leave  of  court.  Because  of  this  the 
court  held  the  sales  invalid,  and  entered  a 
decree  canceling  the  certificates  of  purchase, 
and  enjoining  the  county  treasurer  from 
issuing  tax  deeds  thereon.  Thus  far  there 
is  no  room  to  complain.  Wiswall  v.  Samp- 
son, 14  How.  62,  14  L.  ed.  322;  Barton  ▼. 
Barbour,  104  U.  S.  126,  26  L.  ed.  672;  Re 
Tyler,  149  U.  8.  164,  37  L.  ed.  689,  13  Sup. 
Ct.  Rep.  785;  Re  Eppstein,  17  L.R.A.(N.S.) 
465,  84  C.  C.  A.  208,  156  Fed.  42.  The  court 
further  directed  in  its  decree  that  the  sever- 
al tracts  be  sold  by  the  trustee  free  from 
any  lien  for  the  taxes  and  assessments,  and 
that  the  holders  of  the  certificates  of  pur- 
chase be  severally  reimbursed  out  of  the 
proceeds  of  the  respective  tracts,  but  not  out 
of  the  general  assets,  for  the  taxes  and 
special  assessments  paid  thereon,  with  the 
interest  and  penalties  which  accrued  prior 
to  the  time  the  trustee  took  possession.  Up- 
on appeal  to  the  court  of  appeals,  that  eourt 
modified  the  decree  by  requiring  that  the 
certificate  holders  be  reimbursed  for  the 
amounts  paid  at  such  sales  and  for  subse- 
quent taxes,  together  with  interest  thereon, 
"as  provided  by  the  laws  of  Colorado  on 
redemption  from  tax  sales  of  land,"  the 
same  to  be  paid  "out  of  the  general  fund, 
regardless  of  the  amount  which  the  prop- 
erty may  bring  at  bankruptcy  sale."  137 
C.  C.  A.  35,  220  Fed.  441. 

The  trustee  urges,  first,  that  the  certifi- 
cate holders  should  not  be  reimbursed  at 
all;  second,  that,  if  reimbursed,  they  should 
not  be  allowed   any   interest  or   penalties 
other  than   such  as  accrued   prior  to  the 
time  when  the  trustee  qualified  and  took  ^ 
possession ;  and,  third,  that  they  should  not  g 
be  reimbursed  out  of  the  generaPassets,  but  • 
only  out  of  the  proceeds  of  the  trustee's 
sale  of  the  tracts  for  which  they  severally 
had  certificates. 

Considering  the  plain  provision  in  |  64a 
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of  the  buikniptej  aet,  that  'Hha  eourt  ahmll 
order  the  tnutee  to  pay  all  taxes  legally  doe 
and  owing  by  the  bankrupt  •  •  .  in  ad- 
▼anoe  of  the  payment  of  dividends  to  cred- 
UonT  [30  But.  at  L.  663,  diap.  641,  Oomp. 
SUt.  1913,  §  9648],  we  entertain  no  doubt 
of  the  propriety  of  requiring  that  the  cer- 
tificate holders,  who  had  paid  the  taxes  and 
assessments  at  the  sales,  be  reimbursed  up- 
on the  cancelation  of  their  certificates,  or 
of  requiring  that  the  reimbursement  be  out 
of  the  general  assets.  The  taxes  and  assess- 
ments were  not  merely  charges  upon  the 
tracts  that  were  sold,  but  against  the  gen- 
eral estate  as  well. 

And  while  we  are  of  opinion  that  the  cer- 
tificate holders  were  entitled  to  interest  up- 
on the  amounts  paid,  at  the  ordinary  legal 
rate,  applicable  in  the  absence  of  an  express 
contract,  we  think  they  were  not  entitled 
to  the  larger  interest  required  to  be  paid  on 
redemption  from  tax  sales.  They  were  not 
in  a  position  to  stand  upon  the  terms  of 
the  redemption  statute,  for  the  sales  were 
invalid,  and  the  only  recognition  which  they 
eould  ask  was  such  as  resulted  from  an  im- 
plication of  equitable  principles  to  their 
situation.  The  decree  of  the  Circuit  Court 
of  Appeals  is  modified  to  eonf orm  to  what 
is  here  said  respecting  the  allowance  of  in- 
tsfest.    In  other  respects  it  is  affirmed. 

Deeres  modified  and  affirmed. 


on  u.  a.  wo 

UNITED  STATES,  PlIT.  In 

V. 

FRED  NICE. 


Err. 


IKDIAHS  ^SAlS— ALLOTTIE8  —  EliAllOXPA- 
TIOll   FBOK  FBDBEAL  CoNTBOL. 

1.  No  intention  to  dissolve  the  tribal 
relations  and  terminate  the  national  guard- 
ianship upon  the  making  of  the  allotments 
and  the  Issuing  of  the  trust  patents  without 
waiting  for  tne  expiration  of  the  trust 
period  can  be  gathered  from  the  Indian  al- 
lotment act  of  February  8,  1887  (24  Stat, 
at  L.  388,  chap.  119,  Comp.  Stat.  1913, 
§  4196),  I  6,  which  grants  to  the  allottees 
the  privilege  of  citizraship,  and  gives  them 
the  benefit  of,  and  requires  them  to  be  sub- 
ject to,  the  laws,  both  civil  and  criminal, 
of  the  state  of  their  residence,  in  view  of 
the  provision  of  §  6,  which,  after  requiring 
that  the  title  to  the  allotted  lands  be  with- 
held for  twentv-five  Tears,  and  rendering 
them  inalienable  dunng  tiiat  period,  au- 
thorizes negotiations  with  the  tribe,  either 
before  or  after  the  allotments  are  completed, 
for  the  purchase  of  so  much  of  the  surplus 
lands  as  the  tribe  shall,  from  time  to  time, 
consent  to  sell,  directs  that  the  purdbase 
money  be  held  in  the  treasury  for  the  sole 
use  of  the  tribe,  and  requires  that  it,  with 
the  interest  thereon,  shall  be  at  all  times 
subject  to  appropriation   by   Congress  for 


the  education  and  dviliaatlon  of  i 
or  Its  members. 

pBd.  Note.— -Vor  other  imwm,  ass  1 
mg.  I  SO;    Dm.  Die  «=s>13.] 

IHDIANS  ^=>34—AlX0TRB8— FKDKKai.GO«- 

tboi/^Emancipation  —  Saix  or  Ibtoxi- 

CATmO  LiQDOB. 

2.  So  long  as  Indian  allottees  under  th» 
acU  of  February  8,  1887  (24  Stat,  at  L.  388». 
chi^K  119,  Comp.  SUt.  1913,  |  4195),  or 
March  2,  1889  (25  SUt.  at  L.  888,  ehj^. 
406),  remain  tribal  Indians  and  under  n»- 
tionuBd  guardianship,  i.  «.,  during  the  twss- 
ty-lkve  years  in  which,  under  those  acta,  th» 
allotted  lands  are  to  be  held  in  trust  taj 
the  government  and  are  to  be  inalienahle. 
Congress  may,  as  is  done  by  the  act  of 
January  30,  1897  (29  Stat,  at  L.  606,  ehj^. 
109,  Comp.  Stat  1913,  |  4137),  r^ulate  or 
prohibit  the  sale  of  intoxicating  liquors  ta 
such  Indians  within  a  state. 

[Bd.  Nots.~For  otber  csae^  ass  fndlsasL  OmL 
Dig.  I  60:    Dec  Die  «=»3ii 

[No.  681.] 

Argued  and  submitted  April  24,  1916.    B^ 
eided  June  26,  1916. 

JN  ERROR  to  the  District  Ooort  of  tte 
United  States  for  the  District  of  South 
Dakota  to  review  a  judgment  sustaining  a 
demurrer  to  and  dismissing  an  indictmcBt 
charging  the  unlawful  sale  of  Intoxicating 
liquors  to  an  allottee  within  the  stata 
Reversed. 

The  facta  are  stated  In  the  opinion. 

Assistant  Attorney  (General  Warreo  for 
plaintiff  in  error. 

Messrs.  O.  D.  Olmsteiid,  W.  B.  Badn% 
and  W.  J.  Hooper  for  defendant  fai  error.* 

I 

•Mr.  Justice  Van  Devanter  delivered  the* 

opinion  of  the  court: 

This  Is  a  prosecution  for  selling  whisky 
and  other  Intoxicating  liquors  to  an  Indiaiit 
in  violation  of  the  act  of  January  30,  1897 
(chap.  109,  20  Stat,  at  L.  606,  Comp.  Stai. 
1913,  I  4137).  According  to  the  Indiet^ 
ment,  the  sale  was  made  August  9,  1914, 
in  Tripp  county.  South  Dakota;  the  Indian 
was  a  member  of  the  Sioux  Tribe,  a  ward  of 
the  United  States,  and  under  the  ehaige 
of  an  Indian  agent;  and  the  United  States 
was  still  holding  in  trust  the  titie  to  land 
which  had  been  aUotted  to  him  April  29, 
1902.  A  demurrer  was  sustained  and  the 
indictment  dismissed  on  the  ground  that 
the  statute,  in  so  far  as  it  purports  to  em- 
brace such  a  case,  is  invalid,  because  In 
excess  of  the  power  of  Congress.  The  case 
is  here  on  direct  writ  of  error  under  the 
criminal  appeals  act  (chap.  2564,  34  Stat, 
at  L.  1246,  Comp.  Stat.  1913,  |  1704). 

By  the  act  of  1897  the  sale  of  intoxi- 
eating  liquor  to  "any  Indian  to  whom  alloU 
ment  of  land  has  been  made  while  the  title 
to   the    same    shall    be   held    in    trust   by 
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-the  goremmeiity  or  to  any  Indimn  a  ward 
of  the  goyemment  under  charge  of  any  In- 
-dian  superintendent  or  agent,  or  any  In- 
dian, including  mixed  bloodi,  over  whom 
ihe  government,  through  ita  departments, 
•exercises  guardianship,"  is  denounced  as  a 
punishable  offense^ 

The  allotment  to  this  Indian  was  made 
from  the  tribal  lands  in  the  Rosebud  Reser- 
yation,  in  South  Dakota,  under  the  act  of 
March  2,  1889  (chap.  406,  26  Stat,  at  L. 
888),  the  11th  section  of  which  provided 
"that  each  allotment  should  be  evidenced  by 
a  patent,  inaptly  so  called,  declaring  that 
for  a  period  of  twenty-five  years — and  for 
a  further  period  If  tbe  President  should 
so  direct— tbe  United  States  would  hold 
the  allotted  land  in  trust  for  the  sole  use 
and  benefit  of  the  allottee,  or,  in  case  of 
H  his  death,  of  his  heirs,  and  at  the  end  of 
f  that  period  would  convey  the*  same  to  him 
or  his  heirs  in  fee,  discharged  of  the  trust 
and  free  of  all  charge  or  encumbrance; 
that  any  lease  or  conveyance  of  the  land, 
or  contract  touching  the  same,  made  dur- 
ing the  trust  period,  should  be  null  and 
void,  and  that  each  allottee  should  *'he 
entitled  to  all  the  rights  and  privileges  and 
be  subject  to  all  the  provisions"  of  §  6  of 
the  general  allotment  act  of  February  8, 
1887  (chap.  119,  24  Stat,  at  L.  388,  Comp. 
€tat.  1913,  14196).  The  act  of  1889  recog- 
nised the  existence  of  the  tribe,  as  such, 
and  plainly  disclosed  that  the  tribal  rela- 
tion, although  ultimately  to  be  dissolved, 
was  not  to  be  terminated  by  the  making  or 
taking  of  allotments.  In  the  acts  of  March 
3,  1899  (chap.  460,  30  Stat,  at  L.  1362), 
and  March  2,  1907  (chap.  2636,  34  Stat, 
■at  L.  1230),  that  relation  was  recognized 
•as  still  continuing,  and  nothing  is  found 
elsewhere  indicating  that  it  was  to  termi- 
nate short  of  the  expiration  of  the  trust 
period. 

By  the  general  allotment  act  of  1887 
provision  was  made  for  allotting  lands  in 
any  tribal  reservation  in  severalty  to  mem- 
bers of  the  tribe,  for  issuing  to  each  allot- 
tee a  trust  patent  similar  to  that  just  de- 
scribed and  with  a  like  restraint  upon 
4klienation,  and  for  conveying  the  fee  to  the 
allottee  or  his  heirs  at  the  end  of  the  trust 
period.  Its  6th  section,  to  which  particular 
reference  was  made  in  §  11  of  the  act  of 
1889,  declared  that,  upon  the  completion  of 
the  allotments  and  the  patenting  of  the 
lands,  the  allottees  should  have  ''the  bene- 
fit of  and  be  subject  to  the  laws,  both  civil 
jmd  criminal,  of  the  state  or  territory"  of 
their  residence,  and  that  all  Indians  bom 
in  the  United  States,  who  were  recipients 
•of  allotments  under  ''this  act,  or  under  any 
law  or  treaty,"  should  be  citisens  of  the 
United  SUtes,  and  entitled  to  aU  the  rights. 


privileges,  and  immunities  of  sudi  citizens. 
This  act»  like  that  of  1889,  disclosed  that 
the  tribal  relation,  while  intimately  to  be 
broken  up,  was  not  to  be  dissolved  by  the 
making  or  taking  of  allotments,  and  Bubso-|^ 
quent  legislation  shows  repeated  instances  g 
in  which  the  tribal  relation  of  Indiant*hav«  • 
ing  allotments  under  the  act  was  recognized 
during  the  trust  period  as  still  continuing. 

With  this  statement  of  the  case,  we  come 
to  the  questions  presented  for  decision, 
which  are  these:  What  was  the  status  of 
this  Indian  at  the  time  the  whisky  and 
other  liquors  are  alleged  to  have  been  sold 
to  himf  And  is  it  within  the  power  of 
Congress  to  regulate  or  prohibit  the  sale 
of  intoxicating  liquor  to  Indians  in  his 
situation  f 

The  power  of  Congress  if  regulate  or 
prohibit  traffic  in  intoxicating  liquor  with 
tribal  Indians  within  a  state,  whether  upon 
or  off  an  Indian  reservation,  is  well  settled. 
It  has  long  been  exercised,  and  has  repeat- 
edly been  sustained  by  this  court.  Its 
source  is  twofold;  first,  the  clause  in  the 
Constitution  expressly  investing  Congress 
with  authority  "to  regulate  commerce  .  •  • 
with  the  Indian  tribes,"  and,  second,  the  de- 
pendent relation  of  such  tribes  to  the 
United  States.  Of  the  first  it  was  said  in 
United  States  v.  HoUiday,  3  Wall.  407,  417- 
419,  18  L.  ed.  182,  186,  186:  "Commerce 
with  the  Indian  tribes  means  commerce, 
with  the  individuals  composing  those  tribes. 
.  .  .  The  locality  of  the  traffic  can  have 
nothing  to  do  with  the  power.  The  right 
to  exercise  it  in  reference  to  any  Indian 
tribe,  or  any  person  who  is  a  member  of 
such  tribe,  is  absolute,  without  reference  to 
the  locality  of  the  traffic,  or  the  locality 
of  the  tribe,  or  of  a  member  of  the  tribe 
with  whom  it  is  carried  on.  .  .  .  This 
power  residing  in  Congress,  that  body  is 
necessarily  supreme  in  its  exercise."  And 
of  the  second  it  was  said  in  United  States 
V.  Kagama,  118  U.  S.  376,  383,  30  L.  ed. 
228,  231,  6  Sup.  Ct.  Rep.  1109:  "These 
Indian  tribes  are  the  wards  of  the  nation. 
They  are  communities  dependent  on  the 
United  States.  .  .  .  From  their  very 
weakness  and  helplessness,  so  largely  due 
to  the  course  of  dealing  of  the  Federal 
government  with  them  and  the  treaties  in 
which  it  has  been  promised,  there  arises^ 
the  duty  of  protection,  and,  with  it,  the  a 
power."  *What  was  said  in  these  cases  hasf 
been  repeated  and  applied  in  many  others.l 

Of  course,  when  the  Indians  are  prepared 


1  United  States  v.  Forty-three  Gallons  of 
Whiskey  (United  States  v.  Lariviere)  93 
U.  S.  188,  23  L.  ed.  846;  Dick  v.  United 
States,  208  U.  S.  340,  62  L.  ed.  620,  28 
Sup.  Ct.  Rep.  399;  United  States  v.  Sut- 
ton, 216  U.  S.  291,  64  L.  ed.  200,  80  Sup. 
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to  exercise  the  priyileges  and  bear  the  bur- 
dens of  one  8ui  juris,  the  tribal  relation  may 
be  dissolved  and  the  national  guardianship 
brought  to  an  end;  but  it  rests  with  Con- 
gress to  determine  when  and  how  this  shall 
be  done,  and  whether  the  emancipation 
shall  at  first  be  complete  or  only  partial. 
Citizenship  is  not  incompatible  with  tribal 
existence   or   continued   guardianship,    and 

00  may  be  conferred  without  completely 
emancipating  the  Indians,  or  placing  them 
beyond  the  reach  of  congressional  regu- 
lations adopted  for  their  protection.^  Thus, 
in  United  States  y.  HoUiday,  a  prosecution 
for  selling  spiritous  liquor  to  a  tribal  In- 
dian in  Michigan  when  not  on  a  reserva- 
tion, the  contention  that  he  had  become  a 
citizen  was  dismissed  as  "immaterial;"  in 
Hallowell  t.  {jnited  States,  a  prosecution 
for  taking  whisky  upon  an  allotment  held 
by  a  tribal  Indian  in  Nebraska,  the  fact 
that  he  had  been  made  a  citizen  was  held 
not  to  take  the  case  out  of  the  congres- 
sional power  or  regulation;  and  in  United 
States  y.  Sandoval,  a  prosecution  for  in- 
troducing intoxicating  liquors  into  an  In- 

S  dian  pueblo  in  New  Mexico,  it  was  held  that 
•  whether  the*  Indians  of  the  pueblo  were 
citizens  need  not  be  considered,  because  that 
would  not  take  from  Congress  the  power  to 
prohibit  the  introduction  of  such  liquors 
among  them. 

The  ultimate  question,  then,  is  whether 

1  6  of  the  act  of  1887 — ^the  section  as  origi- 
nally enacted — ^was  intended  to  dissolve  the 
tribal  relation  and  terminate  the  national 
guardianship  upon  the  making  of  the  allot- 
ments and  the  issue  of  the  trust  patents, 
without  waiting  for  the  expiration  of  the 
trust  period.  According  to  a  familiar  rule, 
legislation  affecting  the  Indians  is  to  be 
construed  in  their  interest,  and  a  purpose 
to  make  a  radical  departure  is  not  lightly 
to  be  inferred.  Upon  examining  the  whole 
act,  as  must  be  done,  it  seems  certain  that 
the  dissolution  of  the  tribal  relation  was  in 
contemplation;   but  that  this  was  not  to 


occur  when  the  allotments  were  completed 
and  the  trust  patents  issued  is  made  very 
plain.  To  illustrate:  Section  5  expressly 
authorizes  negotiations  with  the  tribe,  ei- 
ther before  or  after  the  allotments  are  com- 
pleted, for  the  purchase  of  so  much  of  the 
surplus  lands  "as  such  tribe  shall,  from 
time  to  time,  consent  to  sell;  "  directs  that 
the  purchase  money  be  held  in  the  Treas- 
ury "for  the  sole  use  of  the  tribe;"  and 
requires  that  the  same,  with  the  interest 
thereon,  "shall  be  at  all  times  subject  to 
appropriation  by  Congress  for  the  education 
and  civilization  of  such  tribe  ...  or 
the  members  thereof."  This  provision  for 
holding  and  using  these  proceeds,  like  that 
withholding  the  title  to  the  allotted  lands 
for  twenty-five  years,  and  rendering  them 
inalienable  during  that  period,  makes 
strongly  against  the  claim  that  the  na- 
tional guardianship  was  to  be  presently 
terminated.  The  two  together  show  that 
the  government  was  retaining  control  of 
the  property  of  these  Indians,  and  the  one 
relating  to  the  use  by  Congress  of  their 
moneys  in  their  "education  and  civiliza- 
tion" implies  the  retention  of  a  control 
reaching  far  beyond  their  property.  ^ 

As  pointing  to  a  different  intention,  Te-§ 
liance  is  had* upon  the  provision  that  when* 
the  allotments  are  completed  and  the  trust 
patents  issued  the  allottees  "shall  have  the 
benefit  of  and  be  subject  to  the  laws,  both 
civil  and  criminal,  of  the  state"  of  their 
residence.  But  what  laws  was  this  provi- 
sion intended  to  embrace?  Was  it  all  the 
laws  of  the  state,  or  only  such  as  could 
be  applied  to  tribal  Indians  consistently 
with  the  Constitution  and  the  legislation 
of  Congress?  The  words,  although  general, 
must  be  read  in  the  light  of  the  act  as  a. 
whole,  and  with  due  regard  to  the  situa- 
tion in  which  they  were  to  be  applied. 
That  they  were  to  be  taken  with  some  im- 
plied limitations,  and  not  literally,  is  ob- 
vious. The  act  made  each  allottee  incapable 
during  the  trust  period  of  making  any 
lease  or  conveyance  of  the  allotted  land. 
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well V.  United  States,  221  U.  S.  317,  324, 
66  L.  ed.  750,  753,  31  Sup.  Ct.  Rep.  687; 
United  States  v.  Sandoval,  231  U.  S.  28,  48, 
68  L.  ed.  107,  114,  34  Sup.  Ct.  Rep.  1;  Eells 
v.  Ross,  12  C.  C.  A.  205,  29  U.  S.  App.  69, 
64  Fed.  417;  Farrell  v.  United  States,  49 
C.  G.  A.  183,  110  Fed.  942;  Mulligan  t. 
United  States,  66  C.  C.  A.  60,  120  Fed.  08. 
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or  any  contract  touching  the  same,  and, 
of  oonrse^  there  was  no  intention  that  this 
should  be  affected  by  the  laws  of  the  state. 
The  act  also  disclosed  in  an  unmistakable 
way  that  the  education  and  civilization  of 
the  allottees  and  their  children  were  to  be 
under  the  direction  of  Congress,  and  plain- 
ly the  laws  of  the  state  were  not  to  have 
any  bearing  upon  the  execution  of  any  di- 
rection Congress  might  give  in  this  matter. 
The  Constitution  invested  Congress  with 
power  to  regulate  traffic  in  intoxicating 
liquors  with  the  Indian  tribes,  meaning 
with  the  individuals  composing  them.  That 
was  a  continuing  power  of  which  Congress 
eonld  not  devest  itself.  It  could  be  exerted 
at  any  time  and  in  various  forms  during 
the  continuance  of  the  tribal  relation,  and 
clearly  there  was  no  purpose  to  lay  any 
obstacle  in  the  way  of  enforcing  the  exist- 
ing congressional  regulations  upon  this  sub- 
ject, or  of  adopting  and  enforcing  new  ones, 
if  deemed  advisable. 

The  act  of  1887  came  under  consideration 
in  United  States  v.  Rickert,  188  U.  S.  432, 
47  L.  ed.  632,  23  Sup.  Ct.  Rep.  478,  a  case 
involving  the  power  of  the  state  of  South 
Dakota  to  tax  allottees  under  that  act, 
^according  to  the  laws  of  the  state,  upon 
-o  their  allotments,  the  permanent  improve- 
•  ments  thereon,  and  the* horses,  cattle,  and 
other  personal  property  issued  to  them  by 
the  United  States  and  used  on  their  allot- 
ments, and  this  court,  after  reviewing  the 
provisions  of  the  act,  and  saying:  "These 
Indians  are  yet  wards  of  the  nation,  in  a 
condition  of  pupilage  or  dependency,  and 
have  not  been  discharged  from  that  condi- 
tion," held  that  the  state  was  without 
power  to  tax  the  lands  and  other  property, 
because  the  same  were  being  held  and  used 
in  carrying  out  a  policy  of  the  government 
In  respect  of  its  dependent  wardB,  and  that 
the  United  States  had  such  an  interest  in 
the  controversy  as  entitled  it  to  maintain 
a  bill  to  restrain  the  collection  of  the 
taxes. 

In  addition  to  the  fact  that  both  acts — 
the  general  one  of  1887  and  the  special  one 
of  1889 — disclose  that  the  tribal  relation 
and  the  wardship  of  the  Indians  were  not 
to  be  disturbed  by  the  allotments  and  trust 
patents,  we  find  that  both  Congress  and  the 
administrative  officers  of  the  government 
have  proceeded  upon  that  theory.  This  is 
shown  in  a  long  series  of  appropriation  and 
other  acts,  and  in  the  annual  reports  of  the 
Indian  Office. 

As,  therefore,  these  allottees  remain 
tribal  Indians  and  under  national  guardian- 
ship, the  power  of  Congress  to  regulate  or 
prohibit  the  sale  of  intoxicating  liquor  to 
them,  as  is  done  by  the  act  of  1897,  is  not 
•debatable. 


We  recognize  that  a  different  construc- 
tion was  placed  upon  §  6  of  the  act  of  1887 
in  Re  Heff,  197  U.  S.  488,  49  L.  ed.  848, 
25  Sup.  Ct.  Rep.  606,  but,  after  re-examin- 
ing the  question  in  the  light  of  other  pro- 
visions in  the  act,  and  of  many  later  enact- 
ments, clearly  reflecting  what  was  intended 
by  Congress,  we  are  constrained  to  hold 
that  the  decision  in  that  case  is  not  well 
grounded,  an^  it  is  accordingly  overruled. 

Judgment  reversed. 


(Ml  U.  8.  «tt) 
UNITED  STATES,  Plff.  in  Err^ 

V. 

DENNIS  QUIVER. 
Indians  ^=s»36— Fedebal  Coubts—Jubis- 

DICTION— CbIME  on  INDIAN  RESBBVATKOH 

— ^Adultebt. 

Adultery  committed  by  an  Indian  with 
another  Indian  on  an  Indian  reservation 
cannot  be  regarded  as  punishable  under  U. 
S.  Pen.  Code,  |  316  (Act  March  4,  1909,  c. 
321,  85  Stat.  1149  [Comp.  Stat  1&13,  | 
10,489]),  in  view  of  the  failure  of  that 
section  to  refer  in  terms  to  Indians, 
and  of  the  express  enumeration  in  §§  328, 
329  (Comp.  Stat.  1913,  §§  10,502,  10,503), 
of  certain  other  crimes  as  offenses  against 
the  United  States  when  committed  on  In- 
dian reservations;  nor  is  a  different  con- 
clusion demanded  on  the  theory  that  adul- 
tery is  not  an  offense  "by  one  Indian 
against  the  person  or  property  of  another 
Indian,"  within  the  meaning  of  the  provi- 
sions of  U.  S.  Rev.  Stat.  §  2146,  Comp. 
Stat.  1913,  §  4149,  excepting  such  offenses 
from  the  operation  of  §  2145  (Comp.  Stat. 
1913,  §  4148),  by  which  the  general  crimi- 
nal laws  of  the  United  States  were  ex- 
tended to  the  Indian  country. 

[Bd.  Note.— For  other  cases,  see  Indians,  Gent 
Dig.  ii  68,  86;    Dec  Dig.  «=s>36.] 

[No.  682.] 

Submitted  Februarv  28, 1916.    Decided  June 
12,  1916. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  South 
Dakota  to  review  a  judgment  sustaining  a 
demurrer  to  and  dismissing  an  indictment 
for  adultery  committed  by  one  Indian  with 
another  Indian  on  an  Indian  reservation. 
Affirmed.  1 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  (General  Warren  for 
plaintiff  in  error. 

Messrs.  George  A.  Jeffers  and  Albert 
G.  Granger  for  defendant  in  error. 

1  Leave  granted  to  present  a  petition  for 
rehearing  herein  within  sixty  days  if  coun- 
sel are  so  advised,  on  motion  of  Solicitor 
General  Davis  for  the  United  States. 

June  12,  1916. 
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•    *Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  is  a  prosecution  for  adultery  com- 
mitted on  one  of  the  Sioux  Indian  Reserva- 
tions in  the  state  of  South  Dakota.  Both 
participants  in  the  act  were  Indians  be- 
longing to  that  reservation.  The  statute 
upon  which  the  prosecution  is  founded  was 
originally  adopted  as  part  of  the  act  of 
March  3,  1887  (chap.  397,  24  Stat,  at  L. 
635),  and  is  now  §  316  of  the  Penal  Code 
[36  Stat,  at  L.  1149,  chap.  321,  Comp. 
Stat.  1913,  §  10,489].  The  section  makes 
no  mention  of  Indians,  and  the  question  for 
decisioii  is  whether  it  embraces  adultery 
committed  by  one  Indian  with  another 
Indian,  on  an  Indian  reservation.  The  dis- 
trict court  answered  the  question  in  the 
negative. 
S  At  an  early  period  it  became  the  settled 
SP  policy  of*  Congress  to  permit  the  personal 
and  domestic  relations  of  the  Indians  with 
each  other  to  be  regulated,  and  offenses  by 
one  Indian  against  the  person  or  property 
of  another  Indian  to  be  dealt  with,  accord- 
ing to  their  tribal  customs  and  laws.  Thus 
the  Indian  intercourse  acts  of  1796  (chap. 
30,  1  Stat,  at  L.  469),  and  1802  (chap.  13, 
2  Stat,  at  L.  139 ) ,  provided  for  the  punish- 
ment of  various  offenses  by  white  persons 
against  Indians  and  by  Indians  against 
white  persons,  but  left  untouched  those  by 
Indians  against  each  other;  and  the  act  of 
1834  (chap.  161,  4  Stat,  at  L.  729,  Comp. 
Stat.  1913,  I  4148),  while  providing  that 
"so  much  of  the  laws  of  the  United  States 
as  provides  for  the  punishment  of  crimes 
committed  within  any  place  within  the  sole 
and  exclusive  jurisdiction  of  the  United 
States  shall  be  in  force  in  the  Indian 
country,"  qualified  its  action  by  saying, 
"the  same  shall  not  extend  to  crimes  com- 
mitted by  one  Indian  against  the  person  or 
property  of  another  Indian."  That  pro- 
vision with  its  qualification  was  later 
carried  into  the  Revised  Statutes  as  §| 
2146  and  2146,  Comp.  Stat.  1913,  §S  4148, 
4149.  This  was  the  situation  when  this 
court,  in  Ex  parte  Crow  Dog  (Ex  parte 
Kang-Gi-Shun-Ca)  109  U.  S.  656,  27  L.  ed. 
1030,  3  Sup.  Ct.  Rep.  396,  held  that  the 
murder  of  an  Indian  by  another  Indian, 
on  an  Indian  reservation,  was  not  punish- 
able under  the  laws  of  the  United  States, 
and  could  be  dealt  with  only  according  to 
the  laws  of  the  tribe.  The  first  change 
came  when,  by  the  act  of  March  3,  1885 
(chap.  341,  §  9,  23  Stat,  at  L.  385,  Comp. 
Stat.  1913,  §  10,502),  now  §  328  of  the 
Penal  Code,  Congress  provided  for  the  pun- 
ishment of  murder,  manslaughter,  rape, 
assault  with  intent  to  kill,  assault  with  a 
dangerous  weapon,  arson,  burglary,  and 
larceny,    when    committed   by    one   Indian 
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against  the  person  or  property  of  another 
Indian.  In  other  respects  the  policy  re- 
mained as  before.  After  South  Dakota  be- 
came a  state.  Congress,  acting  upon  a 
partial  cession  of  jurisdiction  by  that  state 
(chap.  106,  Laws  1901),  provided  by  the 
act  of  February  2,  1903,  (chap.  361,  32 
Stat,  at  L.  793,  Comp.  Stat.  1913,  |  10,603), 
now  §  329  cf  the  Penal  Code,  for  the  pun-^ 
ishment  of  the  particular  offenses  named  ^ 
in  the  act  of  1886  when*committed  on  the* 
Indian  reservations  in  that  stats,  even 
though  committed  by  others  than  Indians; 
but  this  is  without  bearing  here,  for  it 
left  the  situation  in  respect  of  offenses  by 
one  Indian  against  the  person  or  property 
of  another  Indian  as  it  was  after  the  act 
of  1886. 

We  have  now  referred  to  all  the  statutes. 
There  is  none  dealing  with  bigamy,  polyg- 
amy, incest,  adultery,  or  fornication, 
which  in  terms  refers  to  Indians,  these 
matters  always  having  been  left  to  the 
tribal  customs  and  laws,  and  to  such  pre- 
ventive and  corrective  measures  as  reason- 
ably could  be  taken  by  the  administrative 
officers. 

But  counsel  for  the  government  invite 
attention  to  the  letter  of  the  statute,  and 
urge  that  adultery  is  not  an  offense  "by 
one  Indian  against  the  person  or  proper^ 
of  another  Indian,"  and  therefore  is  not 
within  the  exception  in  |  2146  of  the  Re- 
vised Statutes  (Comp.  Stat.  1913,  |  4149). 
It  is  true  that  adultery  is  a  voluntary  act 
on  the  part  of  both  participants,  and, 
strictly  speaking,  not  an  offense  against  the 
person  of  either.  But  are  the  words  of  the 
exception  to  be  taken  so  strictly?  Murder 
and  manslaughter  are  concededly  offensee 
against  the  person,  and  much  more  serious 
than  is  adultery.  Was  it  intended  that  a 
prosecution  should  lie  for  adultery,  but 
not  for  murder  or  manslaughter?  Rape 
also  is  concededly  an  offense  against  the 
person,  and  is  generally  regarded  as  among 
the  most  heinous,  so  much  so  that  death 
is  often  prescribed  as  the  punishment.  Was 
it  intended  that  a  prosecution  should  lie 
for  adultery,  where  the  woman's  participa- 
tion is  voluntary,  but  not  for  rape,  where 
she  is  subjected  to  the  same  act  forcibly 
and  against  her  will?  Is  it  not  obvious 
that  the  words  of  the  exception  are  used  in 
a  sense  which  is  more  consonant  with  rea- 
son? And  are  they  not  intended  to  be  in 
accord  with  the  policy  reflected  by  the 
legislation  of  Congress  and  its  administra- 
tion for  many  years,  that  the  relations  of 
the  Indians  among  themselves — ^the  conduct 
of  one  toward  another — is  to  be  controlled  o 
by  the  customs  and  laws  of* the  tribe,  save? 
when  Congress  expressly  or  clearly  directs 
otherwise?    In  our  opinion  this  is  the  true 
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Tiew.  Hie  other  would  subject  them  not 
only  to  the  statute  relating  to  adultery, 
but  also  to  many  others  which  it  seems 
most  reasonable  to  believe  were  not  intended 
by  Congress  to  be  applied  to  them.  One 
of  these  prohibits  marriage  between  persons 
related  within,  and  not  including,  the 
fourth  degree  of  consanguinity,  computed 
according  to  the  rules  of  the  civil  law,  and 
affixes  a  punishment  of  not  more  than 
fifteen  years'  imprisonment  for  each  viola- 
tor. To  justify  a  court  in  holding  that 
these  laws  are  to  be  applied  to  Indians, 
there  should  be  some  clear  provision  to 
that  effect.  Certainly  that  is  not  so  now. 
Besides,  the  enumeration  in  the  acts  of 
1885  and  1903,  now  ||  328  and  329  of  the 
Penal  Code,  of  certain  offenses  as  applicable 
to  Indians  in  the  reservations,  carries  with 
it  some  implication  of  a  purpose  to  exclude 
others. 

Judgment  afi&rmed. 


(241  U.  S.  871) 

STANLEY  BROWN,  Petitioner, 

v. 

PACIFIC  COAST  COAL  COMPANY. 

Mastbb  and  Servant  ^=»185(12>— '*Fel- 
Low  Servant"  —  Delegation  of  Mas- 
ter's DUTT. 

As  construed  by  the  state  courts. 
Wash.  Laws  1897,  chap.  45,  imposes  an  ab- 
solute and  nondelegable  duty  upon  owners 
or  operators  of  coal  mines  to  inspect,  pre- 
vent, and  remove  any  accumulation  of  gas, 
so  that  a  fire  boss,  one  of  whose  duties  is 
to  test  for  gas,  is  not  a  fellow  servant  of 
the  miners,  so  far  as  he  is  engaged  in  the 
performance  of  that  duty. 

[Bd.  Note.— For   other  cases,   see  Master  and 
Servant,  Cent.  Dig.  S  399;    Dec.  Dig.  ®=3l85(12). 
For  other  definitions,  see  Words  ana  Phrases. 
First  and  Second  Series,  Fellow  Servant.] 

[No.  303.] 

Argued  March  14,  1916.    Decided  June  12, 
19ie. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  judgment  which 
reversed  a  judgment  of  the  District  Court 
for  the  Western  District  of  Washington  in 
favor  of  plaintiff  in  an  action  for  personal 
injuries  received  by  a  miner  from  the  ex- 
plosion of  gas.  Judgment  reversed,  and 
judgment  of  District  Court  affirmed. 

See  same  case  below,  128  G.  C.  A.  247,  211 
Fed.  869;  on  rehearing,  130  C.  C.  A.  625, 
214  Fed.  255. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  R.  lioa,  Charles  F.  Consaul, 
and  Charles  C.  Heltman  for  petitioner. 

Messrs.  O.  H,  FarreU,  W.  B.  Stratton, 


J.  H.  Kane,  and  Stanlqr  J.  Padden  for  re- 
spondent. ^ 

*Mr.  Justice  Holmes  delivered  the  opiii** 
ion  of  the  court: 

This  is  an  action  for  personal  injuries 
caused  to  the  petitioner,  the  plaintiff,  a 
miner,  by  an  explosion  of  gas  in  a  coal 
mine,  in  consequence,  it  is  alleged,  of  the 
defendant's  neglect  of  its  duty  so  to  ven- 
tilate the  mine  as  to  make  an  explosion  im- 
possible. The  trial  judge  left  to  the  jury 
questions  of  the  plaintiff's  contributory 
negligence  or  assumption  of  risk,  but  in- 
structed them  that  the  law  required  the  de* 
fendant  to  provide  a  sufficient  amount  of 
ventilation;  that  the  duty  of  the  inspec- 
tion, prevention,  and  removal  of  any  ao> 
cumulation  of  gas  was  a  personal  duty  of 
the  defendant  that  could  not  be  delegated; 
and  that  an  employee,  one  of  whose  dutiea 
was  to  test  for  gas,  was  not  a  fellow  servant 
of  the  miners  so  far  as  he  was  engaged  i& 
the  performance  of  that  duly.  There  waa 
a  verdict  for  the  plaintiff,  which  was  set 
aside  by  the  circuit  court  of  appeals.  128 
C.  C.  A.  247,  211  Fed.  869;  130  C.  C.  A. 
625,  214  Fed.  255. 

The  duty  of  the  fire  boss  who  exploded 
the  gas  was  to  test  for  gas  as  well  as  to- 
fire  the  shots  in  blasting,  which  lost  he  was 
about  to  do.  It  is  unnecessary  to  go  into 
further  details,  as  the  only  matter  that 
requires  discussion  is  whether  the  circuit 
court  of  appeals  was  right  in  reversing  the 
judgment  on  the  ground  that  this  man  was 
a  fellow  servant  of  the  plaintiff,  and  that 
the  defendant's  duty  to  secure  ventilation 
was  not  absolute.  The  statute  of  1897, 
which  was  in  force  at  the  time  of  the  ac- 
cident, September  7,  1910,  enacts  that  the 
owner  or  operator  of  every  coal  mine  "shall 
provide  in  every  coal  mine  a  good  and  suffi- 
cient amount  of  ventilation  for  such  per- 
sons and  animals  as  may  be  employed 
therein/'  fixing  a  minimum  amount,  "and 
said  air  must  be  made  to  circulate  through 
the  shafts,  levels,  stables,  and  working  ^^ 
places  of  each  mine  and  on  the  traveling^ 
roads  to  and  from  all^such  working  places."  * 
Then  the  division  of  mines  into  districts  or 
splits,  and  the  number  of  men  to  be  em- 
ployed in  each,  are  provided  for,  and  then 
the  act  goes  on:  "Each  district  or  split 
shall  be  ventilated  by  a  separate  and  dis- 
tinct current  of  air,  conducted  from  the 
down-cast  through  said  district,  and  thence 
directed  to  the  up-cast.  ...  In  all 
mines  where  fire  damp  is  generated,  every 
working  place  shall  be  examined  every 
morning  with  a  safety  lamp  by  a  com- 
petent person,  and  a  record  of  such  exami- 
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nation  shall  be  entered  by  the  person  mak- 
ing the  same  in  a  book/'  etc.  Laws  of 
1897,  chap.  45,  §  4;  Bal.  Wash.  Code,  $ 
3165;  Rem.  &  Bal.  Code,  §  7381. 

In  the  case  of  a  similar  accident  occur- 
ring under  the  same  law,  the  supreme  court 
said:  "The  duty  of  inspection,  prevention, 
and  removal  of  any  accumulation  of  gas  is 
imposed  on  the  coal  company.  This  duty  is 
personal,  and  cannot  be  delegated.  .  •  • 
The  gas  tester,  under  the  facts  in  this  case, 
was  not  a  fellow  servant  with  the  plaintiff. 
He  was  the  representative  of  principal 
duties  of  the  defendant."  The  refusal  of 
the  instruction  that  the  gas  tester  was  a 
fellow  servant  with  the  plaintiff,  a  miner, 
was  upheld.  Costa  y.  Pacific  Coast  Co.  26 
Wash.  138,  142,  143,  66  Pac.  398.  The  lan- 
guage of  this  case  was  quoted  and  the  same 
principle  applied  in  Czarecki  v.  Seattle  & 
8.  F.  R.  &  Nay.  Co.  30  Wash.  288,  294,  295, 
70  Pac.  750.  And  the  same  words  were  re- 
peated by  the  judge  to  ^e  jury  in  the  pres- 
ent case. 

When  this  case  came  before  the  circuit 
court  of  appeals,  it  seems  to  have  been 
thought  that  Costa  v.  Pacific  Coast  Co. 
arose  under  an  earlier  statute.  Upon  a 
petition  for  rehearing,  the  court  merely 
stated  that  no  decision  of  the  supreme  court 
had  been  found  that  held  the  person  re- 
quired to  examine  the  working  places  every 
morning  to  be  the  representative  of  the 
master,  and  that  the  fire  boss  must  be  re- 
^  garded  as  a  fellow  servant  with  the  plain- 
^  tiff.  We  are  unable  to  reconcile  this  view 
•  with  the*language  that  we  have  quoted.  It 
now  is  suggested  that  there  is  a  distinction 
between  the  point  decided  there  and  here, 
the  failure  there  having  been  to  warn  the 
miner,  and  that  the  remarks  of  the  court 
were  obiter  dioia.  We  shall  go  into  no 
nice  inquiry  upon  this  point.  The  state- 
ments were  statements  of  the  principle  of 
the  decision,  and  it  was  the  duty  of  the  cir- 
cuit court  of  appeals  to  follow  them.  Still 
less  does  it  matter  in  a  case  like  this,  if, 
as  is  said,  the  latter  court  had  decided 
otherwise  at  an  earlier  time. 

Concerning  the  facts  to  which  the  ruling 
here  dealt  with  applied,  it  is  enough  to  say 
that  the  evidence  warranted  a  finding  by  the 
jury  that  the  defendant  had  neglected  the 
duties  absolutely  imposed  upon  it,  with- 
out now  going  into  the  details  of  the  differ- 
ent views  that  might  have  been  taken.  The 
other  matters  that  have  been  argued  here, 
as  to  the  plaintiff's  contributory  negligence, 
etc.,  need  not  be  mentioned  further  than  to 
say  that  we  see  no  ground  in  them  for  a 
different  result  from  that  which  we  have 
reached. 
Judgment  reversed. 
Judgment  of  District  Court  affirmed. 


(241  XT.  8.  574) 
SUPREME  LODGE,  KNIGHTS  OF  PY- 
THIAS, Plff.  in  Err., 

V. 

6.  MBdS. 

OouBTS  ^=9394(7)— Ebbob  to  Statb  Coubv 
•^Federal  Question— RiaHTS  Asskbtsd 

UNDEB  FeDBEAL  OhABTBB. 

1.  The  Federal  Supreme  Court  has 
jurisdiction  of  a  writ  of  error  to  a  state 
court  to  review  a  judgment  in  favor  of 
plaintiff  in  a  suit  which  necessarily  turns 
on  the  construction  of  an  act  of  Congress 
incorporating  the  defendant^  under  which 
the  latter  justifies. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  10&3 ;    Deo.  Dig.  ^=:>&(7).] 

Insurance  ^s»706  —  Benevolent  Socis- 
TiES— Re-  obganization— Meubership. 

2.  A  member  of  a  voluntary  unincor* 
porated  fraternal  and  benevolent  associa- 
tion, the  successor  of  an  earlier  corporation, 
became,  upon  incorporation  under  the  act 
of  June  29,  1894  (28  Stat,  at  L.  96,  chap. 
119),  a  member  of  the  new  corporation  by 
virtue  of  his  assent  to  §  3  of  that  act^ 
providing  that  all  claims,  accounts,  things 
in  action,  or  other  matters  of  business  of 
whatever  nature,  now  existing,  for  or 
against  the  present  association,  shall  sur- 
vive and  succeed  to  and  against  the  new 
corporation. 

[Ed.    Note.— For   other   casea,    see    Insurance, 
Cent.  Dig.  i  1S40 ;    Dec  Dig.  «s»705.1 

Insubancb  <S=:>719(3)— Benevolent  Socn- 
ties—Changes  in  Constitution  —  Iic- 
cbease  of  Rates. 

3.  The  right  of  a  fraternal  and  benevo- 
lent order,  under  its  charter  of  June  29, 
1894  (28  Stat,  at  L.  96,  chap.  119),  |  4» 
to  amend  its  constitution  at  pleasure,  pro- 
vided that  such  constitution  or  amendments 
thereof  do  not  conflict  with  the  laws  of  the 
United  States  or  of  any  state,  extends  to 
an  increase  in  its  insurance  rates. 

[Bd.    Note.— For   other  cases,    see    Insnranoe, 
Cent.  Dig.  i  1855;    Dec  Dig.  iS=5>719(S).] 

Insubance  «=»719(3)— Benevolent  Socie- 
ties—Changes  IN  Constitution  —  In- 
CBEASE  OF  Rates. 

4.  A  benevolent  and  fraternal  order 
having  power  to  alter  and  amend  its  con- 
stitution at  will  may  raise  its  insurance 
rates,  notwithstanding  a  clause  in  its  laws 
that  monthly  payments  of  a  member  of  the 
endowment  rank  shall  continue  the  same  so 
long  as  his  membership  continues,  since 
this  clause  is  not  to  be  regarded  as  a  con- 
tract, but  as  a  regulation,  subject  to  the 
possibility  that  a  raise  in  rates  may  be 
necessary  in  order  to  pay  benefits. 

[Ed.    Note.— For   other  cases,    see   Insuranoe, 
Cent.  Dig.  i  1856;    Dec  Dig.  «=s>71»(3).] 

Insubance  <S=»719(3)— Benevoijbnt  Socie- 
ties—Rb-obganization  —  Increase  in 
Rates. 

6.  The  assumption,  under  the  act  of 
June  29,  1894  (28  Stat,  at  U  96,  chap. 
119),  §  3,  investing  the  fraternal  order  in- 
corporated by  that  act  with  all  "claims,  ac- 
counts, debts,  things  in  action,  or  other 
matters  of  business  of  whatever  nature  now 
existing  for  or  against  the  present"  unin- 


^=s»For  other  cases  see  same  topic  it  KET-NUMBBR  in  all  Key-Numbered  Digests  it  Indexes 
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oorporated  association,  of  an  existing  in- 
sirranee  contract  with  a  member,  cannot  be 
deemed  the  assumption  of  a  contract  for 
immutable  assessments,  where  both  the  old 
and  new  organizations  possessed  the  power 
to  amend  their  laws. 

[Ed.    Note.— F»r   other   cases,    see    Insurance, 
Cent.  Dig.  i  1855;    Dec.  Dig.  «5>719(3).] 

[No.  845.] 

Argued  May  1  and  2,  1916.    Decided  June 

12,  1016. 

IN  ERROR  to  the  Ck>urt  of  Civil  Appeal! 
for  the  Fifth  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  affirmed,  with  a  modification,  a  judg- 
ment of  the  District  Court  of  Dallas  Coun- 
ty, in  that  state,  in  favor  of  plaintiff  in  a 
suit  against  a  fraternal  and  benevolent  or- 
der to  recover  back  the  dues  paid  by  him  as 
a  member.    Reversed. 

See  same  case  below,  —  Tex.  Civ.  App.  — , 
167  8.  W.  835. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  M.  Crane,  H.  P.  Brown, 
Edward  Crane,  James  P.  Goodrich,  Ward 
H.  Watson,  James  E.  Watson,  and  Sol.  H. 
Esarey  for  plaintiff  in  error. 

Messrs.  liawrenoe  C.  McBride,  Joseph 
HL  Cockrell,  and  Edward  Gray  for  defend- 
M  mat  in  error. 

•  *Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  suit  against  a  corporation  char- 
tered by  Congress  on  June  29,  1894  (chap. 
119,  28  Stat,  at  L.  96),  to  recover  all  sums 
paid  by  the  plaintiff,  the  defendant  in  er- 
ror, to  the  defendant  and  its  predecessors; 
the  ground  alleged  being  that  the  defend- 
ant, the  plaintiff  in  error,  has  demanded 
monthly  dues  in  excess  of  its  rights,  and 
thereby  has  entitled  the  plaintiff  to  recover 
all  that  he  had  paid,  with  interest. 

The  facts  are  as  follows:     The  plaintiff 

originally  took  out  two  certificates  of  in- 

e  surance  from  an  earlier  corporation  of  the 

g  same  name,  the  charter  of  which  expired 

*  on*August  6,  1890.  In  May,  1885,  he  sur- 
rendered these  certificates  and  took  out  a 
new  one  in  what  was  called  the  Fourth 
Class,  by  which,  in  consideration  of  his 
original  declarations  and  representations, 
and  of  the  payment  "of  all  monthly  pay- 
ments as  required,  and  the  full  compliance 
with  all  the  laws  governing  this  rank,  now 
in  force,  or  that  may  hereafter  be  enacted 
and  shall  be  in  good  standing  under  said 
laws,"  the  sum  of  $3,000  was  to  be  paid 
to  the  plaintiff's  wife,  or  such  other  bene- 
ficiary as  he  might  direct  in  proper  form, 
upon  notice  and  proof  of  death  and  good 
standing  at  the  time;  provided,  as  here- 
after stated.  It  was  further  stipulated  that 
any  violation  of  the  conditions  mentioned 
or  the  requirements  of  the  laws  governing 
this  rank  should  avoid  all  claims.     By  the 


certificate  of  incorporation  the  corporation 
had  power  "to  alter  and  amend  its  Consti- 
tution and  by-laws  at  will;"  the  laws  of 
1880,  then  in  force,  provided  that  "these 
laws  [regulating  assessments  inter  alia] 
may  be  altered  or  amended  at  anv  regular 
session  of  the  Supreme  Lodge  K.  of  P.;"  and 
by  his  original  application  the  plaintiff 
agreed  to  conform  to  the  laws  and  regu- 
lations of  the  order  then  in  force  or  that 
might  thereafter  be  enacted,  or  submit  to 
the  penalties  therein  contained. 

The  plaintiff  contends  that  his  contract 
took  him  out  of  these  reiterated  provisions 
for  possible  change;  and  his  ground  is  that 
by  article  6,  §  4,  of  the  laws  of  1884,  creat- 
ing the  Fourth  Class,  the  endowment  fund 
for  the  payment  of  benefits  in  that  class 
was  to  be  derived  from  monthly  payments 
from  each  member  for  each  $1,000  of  en- 
dowment, to  be  graded  according  to  the  age 
of  the  member  at  the  time  of  nuiking  appli- 
cation, and  his  expectancy  of  life,  the  age 
to  be  taken  at  the  nearest  birthday,  "Said 
monthly  payments  shall  be  based  upon  the 
average  expectancy  of  life  of  the  appli- 
cant, and  shall  continue  the  same  so  long 
as  his  membership  continues."  A  table  ap-K 
pended  gave  the  rate  for  the  different  agesg 
from* twenty-one  to  sixty.  At  that  time* 
members  were  transferred  to  the  Fourth 
Class  at  the  original  entry  age,  which,  in 
the  plaintiff's  case,  was  forty-two.  These 
same  laws  of  1884  repeated  the  former  pro- 
vision as  to  amendment  by  the  Supreme 
Lodge,  now  requiring  a  two-tiiirds  vote.  The 
recension  of  1886  repeated  the  last-men- 
tioned provision,  and  set  forth  a  form  of 
application  by  which  the  applicant  agreed 
not  only,  as  heretofore,  that  he,  but  also 
that  "this  contract,  shall  be  controlled"  by 
the  laws  then  in  force  or  that  might  be  en- 
acted thereafter.  The  power  to  alter  was 
applied  in  1888  to  the  payments  to  be  made 
by  the  Fourth  Class.  The  board  of  control 
was  ordered  to  rerate  members  transferred 
to  the  Fourth  Class  as  the  plaintiff  was, 
so  that  thereafter  they  should  pay  as  of 
the  age  at  which  they  were  transferred,  in- 
stead of  that  at  which  they  first  became 
members.  Thereafter  the  plaintiff  paid  as 
of  the  age  of  forty-eight. 

After  the  charter  expired,  in  1890,  the 
business  was  kept  going  under  the  same 
name  by  a  voluntary  association,  the  plain- 
tiff paying  his  assessments  as  before,  until 
on  June  29,  1894,  the  act  of  Congress  men- 
tioned incorporated  certain  persons  named, 
"officers  and  members  of  the  Supreme  Lodge 
Knights  of  Pythias,"  by  the  name  of  "The 
Supreme  Lodge  Knights  of  Pythias,"  and 
authorized  them  to  use  the  powers  "in- 
cidental to  fraternal  and  benevolent  cor- 
porations within  the  District  of  Columbia.** 
By  the  3d  section  of  the  charter  "all  claims, 
accounts,  debts,  things  in  action,  or  other 
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matters  of  business  of  whatever  nature  now 
existing  for  or  against  the  present  Supreme 
Lodge  Knights  of  Pythias,  mentioned  in 
I  1  of  this  act,  shall  survive  and  succeed 
to  and  against  the  body  corporate  and  poli- 
tic hereby  created;  provided  that  noUiing 
contained  herein  shall  be  construed  to  exn 
tend  the  operation  of  any  law  which  pro- 
vides for  the  extinguishing  of  claims  or 
^  contracts  by  limitations  of  time."  This  is 
^  the  main  ground  upon  which  the  defendant 
•  is«flought  to  be  charged  with  the  certificate 
issued  by  the  former  corporation.  By  §  4 
''said  corporation  shall  have  a  constitution 
and  shall  have  power  to  amend  the  same  at 
pleasure;  provided,  that  such  constitution 
or  amendments  thereof  do  not  conflict  with 
the  laws  of  the  United  States  or  of  any 
state."  Amendments  to  the  laws  of  the 
association  were  adopted  this  same  year, 
1894,  by  one  of  which  the  existing  rates 
were  retained,  and  it  was  provided  that  each 
member  of  the  endowment  rank  should  con- 
tinue to  pay  the  same  amount  each  month 
thereafter  so  long  as  he  remained  a  mem- 
ber, "unless  otherwise  provided  for  by  the 
Supreme  Lodge  or  board  of  control  of  the 
endowment  rank."  A  similar  provision 
was  made  in  1900,  but  the  rate  for  the  age 
of  forty-eight  was  made  $2.45,  or  $7.36  for' 
the  $3,000  in  the  certificate.  The  plaintiff 
paid  the  rates  as  established  from  time  to 
time. 

The  split  came  in  1910.  In  that  year  the 
corporation  passed  a  law  providing  for  a 
rerating  of  every  member  of  the  Fourth 
Class  on  January  1,  1911,  in  accordance, 
with  his  attained  age  and  occupation,  under 
which  the  plaintiff's  monthly  payment 
would  be  raised  to  $34.80,  unless  he  ac- 
cepted one  of  several  options  offered  to  him. 
It  should  be  added  that  his  occupation 
played  no  part,  as  it  was  not  ranked  as 
hazardous.  He  was  notified,  but  declined 
to  pay  or  otherwise  accede  to  the  change. 
On  January  20,  1911,  he  tendered  $22.06 
for  the  months  of  January,  February,  and 
March  of  that  year,  the  tender  was  refused, 
and  in  May  this  suit  was  begun.  The  court 
of  civil  appeals  aflSrmed  a  judgment  for  the 
plaintiff  on  a  verdict  directed  by  the  trial 
court,  modifying  it  so  far  as  to  confine  the 
recovery  to  payments  made  since  the  issue 
of  the  certificate  of  1885,  with  interest. 
An  application  to  the  supreme  court  for  a 
writ  of  error  was  refused. 

There  is  a  motion  to  dismiss,  but  as  the 
case  necessarily  will  turn  on  the  construc- 
^  tion  of  the  present  charter,  an  act  of  Con- 
^  gress,  and  the  defendant  justifies  under  it, 
^  the  ^motion  is  denied.     Greswill  ▼.  Grand 
Lodge,  K.  P.  225  U.  S.  246,  258,  56  L.  ed. 
1074,  3078,  32  Sup.  Ot.  Rep.  822.    There  is 
no  ground  for  treating  the  plaintiff  as  not 
having  come  into  the  new  company  by  vir- 
tue of  §  3.    That  section  provided  for  his 


doing  so,  and  when  he  was  treated  and  acted 
as  a  member,  the  presumption  is  conclusive 
that  he  did  so  in  pursuance  of  the  law  that 
authorized  it. 

We  assume  without  argument  that  by 
§  3  of  the  oharter,  and  his  assent  thereto^ 
the  plaintiff  became  a  member  of  the  or* 
ganization,  with  whatever  rights  he  might 
have  as  such.  It  is  not  to  be  conceived, 
however,  that  the  charter  was  intended  to 
create  a  privileged  class,  or  that  the  right 
of  the  corporation  to  amend  its  laws  was 
less  in  his  case  than  in  that  of  one  joining 
after  1894.  As  to  later  members^  we  can 
have  no  doubt,  notwithstanding  the  differ- 
ence  of  opinion  in  state  courts,  that  the 
right  to  amend  extends  to  a  change  in  the 
rates  to  be  paid.  Persons  who  join  institu- 
tions  of  this  sort  are  not  dealing  at  arm's 
length  with  a  stranger  whose  mode  of  pro- 
viding for  payment  does  not  concern  them, 
but  only  his  promise  to  pay.  They  are 
joining  a  club  the  members  of  which  have 
to  pay  any  benefit  that  any  member  can 
receive.  The  corporation  is  simply  the 
machine  for  collection  and  distribution.  Its 
charter  expressly  provides  by  §  5  that  it 
"shall  not  engage  in  any  business  for  gain; 
the  purpose  of  said  corporation  being  fra- 
ternal and  benevolent."  It  is  manifest, 
therefore,  that  it  would  be  a  perversion  of 
its  purposes  if,  through  some  ambiguity  of 
phrase,  the  necessary  source  of  benefits  were 
closed  in  favor  of  certain  members,  while 
their  right  to  insist  upon  payment  re- 
mained. The  essence  of  the  arrangement 
was  that  the  members  took  the  risk  ci 
events,  and  if  the  assessments  levied  at  a 
certain  time  were  insufficient  to  pay  a  bene- 
fit of  a  certain  amount,  whether  from 
diminution  of  members  or  any  other  causey 
either  they  must  pay  more  or  the  bene-  ^ 
flciary  take  less.  jft 

*The  same  conditions  applied  to  the  origi-  # 
nal  corporation,  and  the  plaintiff  testifies 
that  he  understood  them.  He  says  in  so 
many  words  that  he  knew  that  the  only 
source  of  revenue  to  meet  his  and  other 
policies  was  from  assessments  of  the  in- 
sured, and  that  if,  after  a  proper  rate  was 
fixed  for  a  membership  of  five  thousand, 
the  membership  fell  to  two  thousand,  the 
rate  would  have  to  be  increased  if  the  obli- 
gations were  to  be  met.  The  statute  and 
the  words  of  the  law  of  the  company  under 
which  the  plaintiff  entered  Uie  Fourth 
Glass  should  be  construed  in  the  light  of 
these  considerations.  In  determining  his 
rights  it  is  important  to  bear  in  mind  that 
there  was  no  specific  promise  to  him,  like 
the  promise  to  pay,  in  the  certificate,  but 
that  his  whole  reliance  is  upon  a  law  of  the 
corporation;  and  that  he  had  notice  that 
all  laws  of  the  corporation  were  liable  to 
be  repealed.  The  only  language  in  the  cer- 
tificate bearing  on   the  matter  pointed  to 
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possible  changes,  one  condition  being  the 
payment  of  all  monthly  payments  "as  re- 
quired." It  was  obvious  and  understood 
that,  to  pay  a  benefit,  an  increase  in  the 
assessment  might  be  necessary.  In  our 
opinion  the  present  charter,  like  the  first, 
must  be  construed  to  authorize  such  an  in- 
crease, and  the  clause  in  the  law  of  1884, 
relied  upon, — that  the  payments  should  con- 
tinue the  same  so  long  as  the  membership 
continued, — was  not  a  contract,  but  was  a 
regulation  subject  to  the  possibility  in- 
herent in  the  case.  More  than  ambiguous 
words  in  an  amendable  law  would  be  needed 
to  establish  a  departure  from  the  ground 
on  which  the  relation  of  the  parties  obvi- 
ously stood,  and  to  create  a  privilege  that 
attacked  the  corporation  in  its  very  life. 
Compare  the  language  in  Supreme  Council, 
R.  A.  V.  Green,  237  U.  S.  631,  642,  59  L. 
ed.  1089,  1100,  L.R.A.1916A,  771,  35  Sup. 
Ct.  Rep.  724,  and  the  same  case  below, 
sub  nom.  Reynolds  v.  Supreme  Coimcil,  R. 
A.  192  Mass.  150,  157,  7  L.R.A.(N.S.)  1154, 
78  N.  E.  129,  7  Ann.  Cas.  776. 

The  persons  incorporated  in  1894  were 
described  as  officers  and  members  of  the 
Supreme  Lodge  then  existing;  that  is,  of  a 
voluntary  association ;  and  it  was  the  rights 
and  duties  of  that  association  that  the  de- 
fendant assumed,  if  we  are  to  take  the 
^  words  in  their  literal  sense.  We  spend  no 
gtime  upon  the  inquiry  what  those  rights 
•  and  duties  were,  because,  as  we  have  said, 
we  assimie  that  the  plaintiff  acquired  a 
standing  in  the  new  company.  But  in  the 
second  stage,  as  in  the  first,  the  law  estab- 
lishing the  Fourth  Class  had  received  a 
practical  construction  as  being  open  to 
change,  by  the  continued  rating  of  the  plain- 
tiff at  forty-eight  instead  of  forty-two,  as  at 
first,  and  although  the  plaintiff  says  in  a 
general  way  that  he  protested,  he  paid,  and 
he  had  notice  of  what  the  earlier  companies 
asserted  to  be  their  rights  when  he  came 
into  the  new  one  that  asserted  the  same 
and  put  them  in  force  as  against  him.  We 
mention  these  details  to  show  that  the  plain- 
tiff suffers  no  injustice  and  meets  with  no 
surprise  when  we  state  our  opinion  that 
the  assumption  under  §  3  of  the  new  char- 
ter of  a  relation  with  the  plaintiff  that 
originally  arose  under  a  law  of  the  old 
corporation  was  not  the  assumption  of  « 
contract  for  immutable  assessments,  and 
decide  that  the  power  to  amend,  given  by 
I  4,  included  the  power  to  raise  Uie  ratei 
to  such  point  as  was  necessary  for  the 
corporation  to  go  on. 

The  plaintiff's  certificate  did  not  abso- 
Intely  promise  to  pay  $3,000  if  the  plaintiff 
had  performed  the  conditions.  It  contained 
a  proviso  by  which,  if  one  monthly  payment 
l^  members  holding  an  equal  amount  of 


endowment  should  not  be  sufficient  to  pay 
the  sum,  the  amount  of  the  monthly  pay- 
ment should  be  the  benefit  received.  If  all 
other  Fourth  Class  certificates  were  in  simi- 
lar form,  it  may  be  asked  whether  it  was 
reasonable  to  increase  the  assessments  rath- 
er than  to  allow  the  payments  to  abate. 
The  answer,  in  addition  to  what  we  already 
have  said,  is  that,  unless  the  corporation 
continued  to  make  substantial  payments  at 
death,  it  could  not  go  on.  On  the  evidence, 
at  the  end  of  1910  the  plaintiff's  certificate^i 
was  worth  very  little  or  nothing.  It  wellj§ 
may  have  been* thought  better  to  rehabili-* 
tate  the  class  rather  than  to  allow  their 
certificates  to  become  waste  paper.  At  all 
events,  that  was  the  prevailing  view  in  the 
republic  to  which  the  plaintiff  belonged, 
and,  as  we  have  said,  the  charter  author- 
ized it  to  be  enforced.  It  is  unnecessary  to 
discuss  the  options  that  were  offered  in  the 
alternative,  but  it  is  proper  to  remember 
that  for  many  years  the  plaintiff  has  been 
insured,  and  although  by  what  he  is  not 
likely  to  regard  as  bad  fortune  his  bene- 
ficiary has  not  profited  by  it,  she  would 
have  if  he  had  died.  As  he  happily  has 
lived,  he  has  to  bear  the  burdens  incident 
to  the  nature  of  the  enterprise  into  which 
he  went  open-eyed. 
Judgment  reversed. 


(241  17.  S.  556) 

PEOPLE  OP  THE  STATE  OF  NEW  YORK 
ON  THE  RELATION  OF  WALTER  8. 
KENNEDY,  as  Next  Friend  of  Fayette 
Kennedy,  Warren  Kennedy,  and  Willis 
White,  Jr.,  Plffs.  in  Err., 

V. 

FREDERICK  W.  BECKER,  as  Sheriff  of 
Erie  County,  New  York. 

Indians  ^=:>3  —  Resebvation  or  Fishino 
Rights  in  Tbeaty— Right  to  Violatb 
State  Game  Laws. 

The  reservation  to  the  Indians  of  the 
right  to  fish  on  the  ceded  lands,  which  is 
contained  in  the  treaty  of  September  16, 
1797  (7  Stat,  at  L.  601),  by  which  the 
Seneca  Indians  ceded  to  Robert  Morris  cer- 
tain lands  in  the  state  of  New  York,  does 
not  give  tribal  Seneca  Indians,  residing  on 
an  Indian  reservation  in  charge  of  an  In- 
dian agent,  the  right  to  take  fish  from  the 
waters  on  the  ceded  lands  outside  the  reser- 
vation in  a  manner  and  at  a  time  prohibited 
by  the  game  laws  of  the  state. 

CBd.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  ii  6-7.  U;    Dec  Dig.  «s>S.] 

[No.  666.] 

Argued  April  7,  1916.     Decided  June  12, 
1916. 


I 


N  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  Goun- 


es»For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indaes 
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ty  of  Erie,  in  that  state,  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals  of  that  state,  which 
affirmed  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Fourth  Depart- 
ment, which  had  reversed  an  order  of  a 
Special  Term  of  the  Supremo  Court,  dis- 
charging, on  habeas  corpus,  certain  Indians 
eharged  with  violating  the  game  laws  of 
the  state.    Affirmed.  ^ 

See  same  case  below  in  appellate  division, 
165  App.  Div.  881,  151  N.  Y.  Supp.  138; 
In  court  of  appeals,  215  K.  T.  42,  100  N. 
B.  116. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  P.  Decker,  Assistant  Attor- 
ney General  Warren,  and  Mr.  W.  W.  Dyar 
for  plaintiffs  in  error. 

Messrs.  Herbert  B.  Ijee,  Blaine  F. 
Stnrgts,  A.  Frank  Jenks,  and  Mr.  E.  E. 
Woodbury,  Attorney  General  of  New  York, 
for  defendant  in  error. 

8 

•  *Mr.  Chief  Justice  White  delivered  the 
•pinion  of  the  court,  after  reading  the  fol- 
lowing memorandum; 

This  opinion,  by  direction  of  the  court, 
had  been  prepared  by  Mr.  Justice  Hughes, 
and  was  approved  before  his  resignation. 
After  that  event,  it  was  again  considered, 
and  was  re-adopted. 

Fayette  Kennedy,  Warren  Kennedy,  and 
Willis  White,  Jr.,  three  Seneca  Indians,  re- 
siding on  the  Cattaraugus  Reservation,  un- 
der the  charge  of  an  Indian  agent  of  the 
United  States,  were  arrested  for  spearing 
flsh  in  Eighteen  Mile  creek,  in  Erie  county, 
state  of  New  York,  at  a  phice  outside  the 
Reservation,  and  there  having  certain  fish 
in  their  possession,  in  violation  of  §  176 
of  the  conservation  law  of  that  state.  A 
justice  of  the  peace  committed  them  to  the 
custody  of  the  sheriff,  and  a  writ  of  habeas 
eorpus  was  sued  out  upon  the  ground  that 
the  commitment  was  invalid.  It  was  al- 
leged that  the  persons  arrested  were  tribal 
Indians,  as  above  stated,  and  that  the  place 
where  the  offense  was  committed  was  within 
the  territory  included  in  "certain  grants 
.  .  .  under  sanction  of  the  United  States 
of  America,  whereby  .  .  .  the  right 
was  reserved  to  the  said  Indians  to  fish 
in  the  waters  on  and  in  said  lands."  The  su- 
preme court,  at  special  term,  discharged  the 
Q  petitioners,  holding  that  the  ancient  grants, 
2  agreements,    and    the    treaties    mentioned, 

*  and* particularly  the  treaty  made  between 
the  Seneca  Nation  of  Indians  and  Robert 
Morris,  in  the  year  1797,  permitted  these 


1  Leave  crranted  to  present  a  petition  for 
rehearing  herein  within  sixty  days  if  coun- 
sel are  so  advised,  on  motion  of  Solicitor 
General  Davis  for  the  United  States. 

Juno  12,  1916. 


Indians  to  fish  in  the  waters  in  question 
''at  will,  and  at  all  seasons  of  the  year,  re- 
gardless of  the  provisions  of  the  game  laws 
of  the  state  of  New  York.**  The  appellate 
division  of  the  supreme  oourt,  fourth  de- 
partment, reversed  the  order,  and  remand- 
ed the  three  Indians  to  custody  (165  App. 
Div.  881,  151  N.  Y.  Supp.  138) ;  and  the 
order  of  the  appellate  division  was  affirmed 
by  the  oourt  of  tLp^eaAs.  The  oourt  enter- 
tained the  Federal  question  presented,  and 
decided  that  the  state  law,  notwithstanding 
the  treaty,  was  appUcable.  215  N.  Y.  42, 
109  N.  E.  116. 

Section  176  of  the  oonserration  law  of 
New  York  prohibits  the  taking  of  fiah,  or 
having  the  same  in  possession,  except  as 
permitted  by  the  article  of  which  it  is  a 
part  The  validity  of  these  provisions  with 
respect  to  those  subject  to  the  jurisdiction 
of  the  state  is  not  questioned.  The  con- 
troversy relates  solely  to  the  state  power 
over  these  Indians. 

The  argument  for  the  plaintiffs  in  error 
has  taken  a  wide  range,  and  embraces  an 
extended  history  of  the  dealings  with  the 
Six  Nations.  We  do  not  find  it  to  be  neces- 
sary to  review  this  interesting  history,  as 
the  question  to  be  determined  is  a  narrow 
one.  The  looua  ti»  quo  is  within  the  state 
of  New  York,  being  within  1  mile  from  the 
point  where  Eighteen  Mile  creek  empties 
into  Lake  Erie.  It  is  not  within  the  terri- 
torial limits  of  the  Indian  Reservation  on 
which  the  Senecas  reside.  It  is  within  the 
territory  which  was  ceded  by  the  Seneca 
Nation  to  Robert  Morris  by  the  treaty  of 
the  "Big  Tree,"  of  September  15,  1797  (7 
Stat,  at  L.  601),  and  the  question  turns 
upon  the  construction  of  this  treaty;  that 
is,  on  the  consequences  which  attached  to 
the  reservation  therein  of  fishing  and  hunt- 
ing rights  upon  the  lands  then  granted. 
These  lands  were  a  part  of  the  tract  cov-^ 
ered  by  the  compact  made  in  1786  between  g 
the  state  of  New  York  and  the  *  common- • 
wealth  of  Massachusetts,  known  as  the 
Hartford  convention.  (Journals  of  Con- 
gress, vol.  4,  p.  787.)  By  the  terms  of  this 
compaet  for  the  settlement  of  existing  con- 
troversies, Massachusetts  ceded,  granted,  and 
released  to  New  York  all  iU  "claim,  right, 
and  title"  to  the  "government,  sovereignty, 
and  jurisdiction"  of  the  lands,  while  New 
York  ceded,  granted,  and  released  to  Massa- 
chusetts "the  right  of  pre-emption  of  the 
soil  from  the  native  Indians,  and  all  other 
the  estate,  right,  title,  and  property"  which 
the  state  of  New  York  had.  Subsequently 
Massachusetts  sold  to  Robert  Morris  its 
"pre-emptive  right."  By  $  12  of  the  Fed- 
eral Indian  intercourse  act  of  May  19,  1796 
(1  Stat,  at  L.  469,  472,  chap.  80),  it  was 
provided  that  no  conveyance  of  lands  "from 
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any  Indian,  or  nation  or  tribe  of  Indians/' 
should  be  valid  unlesa  "the  same  be  made 
by  treaty  or  convention,  entered  into  pur- 
suant to  the  Constitution;"  and  this  was 
subject  to  a  proviso  as  to  the  proposal  and 
adjustment  of  compensation  by  state  agents 
in  the  presenee  and  with  the  approval  of 
commissioners  of  the  United  States.  The 
lands  in  question  were  accordingly  conveyed 
to  Robert  Morris  by  the  treaty  above  men- 
tioned. From  the  preamble  (as  shown  by 
the  original  on  file  in  the  State  Depart- 
ment, a  copy  of  which  has  been  produced 
1^  the  government)  it  appears  that  the  con- 
veyance was  made  under  the  authority  of 
the  United  States,  and  in  the  presence  of 
the  United  States  commissioner,  and  the 
treaty  was  proclaimed  by  the  President 
after  ratification  by  the  Senate  on  April 
11,  1708.  The  convention  is  in  the  form  of 
an  indenture  by  which  (identifying  the 
tract  as  being  part  of  that  embraced  in  the 
Hartford  convention)  these  lands  were 
granted  by  the  sachems,  chiefs,  and  warriors 
of  the  Seneca  Nation  to  Robert  Morris, 
"^is  heirs  and  assigns  forever."  The  lands 
^-which  were  soon  resold — ^thus  passed  by 
^  the  conveyance  into  private  ownership,  and 
g  were  subject  to  the  jurisdiction  and  sover- 
•  eignty  of  tho^state  of  New  York.  The  grant 
contained  the  following  reservation,  which 
is  in  question  here: — ^"Also,  excepting  and 
reserving  to  them,  the  said  parties  of  the 
first  part  and  their  heirs,  the  privilege  of 
fishing  and  hunting  on  the  said  tract  of 
land  hereby  intended  to  be  conveyed." 

The  right  thus  reserved  was  not  an  ex- 
clusive right.  Those  to  whom  the  lands 
were  ceded,  and  their  grantees,  and  all  per- 
sons to  whom  the  privilege  might  be  given, 
would  be  entitled  to  hunt  and  fish  upon 
these  lands,  as  well  as  the  Indians  of  this 
tribe.  And!,  with  respect  to  this  nonexdu- 
■ive  right  of  the  latter,  it  is  important  to 
observe  the  exact  nature  of  the  controversy. 
It  is  not  disputed  that  these  Indians  re- 
served the  stated  privilege  both  as  against 
their  grantees  and  all  who  might  become 
owners  of  the  ceded  lands.  We  assume 
that  they  retained  an  easement,  or  profit 
d  prendre,  to  the  extent  defined;  that  is 
not  questioned.  The  right  asserted  in  this 
case  is  against  the  state  of  New  York.  It 
is  a  right  sought  to  be  maintained  in  dero- 
gation of  the  sovereignty  of  the  state.  It 
is  not  a  claim  for  the  vindication  of  a  right 
of  private  property  against  any  injurious 
discrimination,  for  the  regulations  of  the 
state  apply  to  all  persons  equally.  It  is 
the  denial  with  respect  to  these  Indians, 
and  the  exercise  of  the  privilege  reserved, 
of  all  state  power  of  control  or  reasonable 
regulation  as  to  lands  and  waters  otherwise 


admittedly  within  the  jurisdiction  of  the 
state. 

It  is  not  to  be  doubted  that  the  power  to 
preserve  fish  and  game  within  its  borders 
is  inherent  in  the  sovereignty  of  the  state 
(Geer  v.  Connecticut,  161  U.  S.  519,  40  h. 
ed.  793,  16  Sup.  Ct.  Hep.  600;  Ward  v.  Race 
Horse,  163  U.  8.  504,  607,  41  L.  ed.  244, 
245,  16  Sup.  (^  Rep.  1076),  subject,  of 
course,  to  any  valid  exercise  of  authority 
under  the  provisions  of  the  Federal  Con- 
stitution. It  is  not  denied — save  as  to  the 
members  of  this  tribe — ^that  this  inherent 
power  extended  over  the  looua  in  quo  and 
to  all  persons  attempting  there  to  hunt  or 
fish,  whether  they  are  owners  of  the  lands  ^ 
or  others.  The  contention  for  the  plain- S 
tiffs  in  error  must,  and  does^^go  to  the  ex-* 
tent  of  insisting  that  the  ^ect  of  the 
reservation  was  to  maintain  in  the  tribe 
sovereignty  quoad  hoo.  As  the  plaintiffs  in 
error  put  it:  "The  land  itself  became  there- 
by subject  to  a  joint  property  ownership 
and  the  dual  sovereignty  of  the  two  peoples, 
white  and  red,  to  fit  the  case  intended,  how- 
ever infrequent  snch  situation  was  to  be." 
We  are  unable  to  take  this  view.  It  is 
said  that  the  state  would  regulate  the 
whites  and  that  the  Indian  tribe  would 
regulate  its  members,  but  if  neither  could 
exercise  authority  with  respect  to  the  other 
at  the  lootts  in  quo,  either  would  be  free 
to  destroy  the  subject  of  the  power.  Such 
a  duality  of  sovereignty,  instead  of  main- 
taining in  each  the  essential  power  of 
preservation,  would  in  fact  deny  it  to  both. 

It  has  frequently  been  said  that  treaties 
with  the  Indians  should  be  construed  in  the 
sense  in  which  the  Indians  understood 
them.  But  it  is  idle  to  suppose  that  there 
was  any  actual  anticipation  at  the  time 
the  treaty  was  made  of  the  conditions  now 
existing,  to  which  the  legislation  in  ques- 
tion was  addressed.  Adopted  when  game 
was  plentiful, — ^when  the  cultivation  con- 
templated by  the  whites  was  not  expected 
to  interfere  with  its  abimdance, — ^it  can 
hardly  be  supposed  that  the  thought  of  the 
Indians  was  concerned  with  the  necessary 
exercise  of  inherent  power  under  modem 
conditions  for  the  preservation  of  wild  life. 
But  the  existence  of  the  sovereignty  of  the 
state  was  well  understood,  and  this  con- 
ception involved  all  that  was  necessarily 
implied  in  that  sovereignty,  whether  fully 
appreciated  or  not.  We  do  not  think  that 
it  is  a  proper  construction  of  the  reserva- 
tion in  the  conveyance  to  regard  it  as  an 
attempt  either  to  reserve  sovereign  preroga- 
tive, or  80  to  divide  the  inherent  power  of 
preservation  as  to  make  its  competent  exer- 
cise Impossible.  Rather  are  we  of  the  opin- 
ion that  the  clause  is  fully  satisfied  by  con- 
sidering it  a  reservation  of  a  privilego  of 
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S  fishing  and  hunting  upon  the  granted  landa 
•  in  common  with  the*grantees,  and  others 
to  whom  the  privilege  might  be  extended, 
but  subject,  nevertheless,  to  that  necessary 
power  of  appropriate  regulation,  as  to  all 
those  priviluged,  which  inhered  in  the  sover- 
eignty of  the  state  over  the  lands  where 
the  privilege  was  exercised.  This  was  clear- 
ly recognized  in  United  States  v.  Winans, 
198  U.  S.  371,  384,  49  L.  ed.  1089,  1093, 
25  Slip.  Ct,  Rep.  662,  where  the  court,  in 
sustaining  the  fishing  rights  of  the  Indians 
on  the  Columbia  river,  under  the  provisions 
of  the  treaty  between  the  United  States  and 
the  Vakima  Indians,  ratified  in  1859  [12 
Stat,  at  L.  951],  said  (referring  to  the  au- 
thority of  the  state  of  Washington) :  "Nor 
does  it"  (that  is,  the  right  of  "taking  fish 
at  all  usual  and  accustomed  places")  "re- 
strain the  state  unreasonably,  if  at  all,  in 
the  regulation  of  the  right.  It  only  fixes 
in  the  land  such  easements  as  enable  the 
right  to  be  exercised." 

We  have  assumed  the  applicability  of  the 
state  law  in  question,  as  its  construction  is 
determined  by  the  decision  of  the  state 
court.  We  also  assume  that  these  Indians 
are  wards  of  the  United  States,  under  the 
care  of  an  Indian  agent;  but  this  fact  does 
not  derogate  from  the  authority  of  the  state, 
in  a  case  like  the  present,  to  enforce  its 
laws  at  the  loous  in  quo.  Ward  v.  Race 
Horse  and  United  States  v.  Winans,  supra. 
There  is  no  question  of  conflict  with  any 
legislation  of  Congress  or  with  action  under 
its  authority;  for  the  case  rests  on  the  con- 
struction of  the  treaty.  The  only  action  of 
Federal  authority,  that  is  pertinent,  is 
found  in  the  convention  itself.  It  should 
be  added  that  we  have  not  considered  any 
question  relating  to  conduct  or  fishing 
rights  upon  territory,  not  ceded,  which  is 
comprised  within  the  Indian  Reservation; 
nor  is  it  necessary  to  deal  with  other  mat- 
ters which  have  been  discussed  in  argument 
touching  the  relation  of  the  state  of  New 
York  to  the  Indians  within  its  borders. 

We  find  no  error  in  the  judgment  of  the 
state  court,  and  it  is  accordingly  affirmed. 
Judgment  affirmed. 


(241  U.  B.  565) 

STATE    OF    OHIO    ON    RELATION    OF 
DAVID  DAVIS,  Plflf.  Sn  Err., 

V. 

CHARLES  Q.  HILDEBRANT,  Secretary  of 
State  of  Ohio,  State  Supervisor  and  In- 
spector of  Elections,  and  State  Super- 
visor of  Elections,  et  aL 

Courts  «S=>3&4(3)— Bbrob  to  State  Court 
—Scope    of   IIeview   —   Non-Federal 

QUZSTION. 

1.  Whether  a  state,  so  far  as  it  bad 
the  power  to  do  so,  had  by  constitutional 


amendment  vested  a  part  of  the  legislative 
power  in  the  people,  by  reserving  a  right 
oy  way  of  referendum  to  approve  or  dis- 
ai)prove  by  popular  vote  any  law  enacted 
by  the  general  assembly,  is  a  question  of 
state  law,  a  decision  of  which  by  the  high- 
est state  court  is  not  reviewable  by  the  Fed- 
eral Supreme  Court  on  writ  of  error  to  the 
state  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  1051 ;     Dec.  Dig.  <S=»3J4(3).] 

United  States  <@=>10— Con qress  — Reap- 
portionment—Hecognition  OF  Referen- 
dum AS  State  Leoislative  Power. 

2.  Congress,  by  providing  in  the  reap- 
portionment act  of  August  8,  1911  (37  Stat, 
at  L.  13,  chap,  5,  Comp.  Stat.  1913,  §  15), 
that  the  redistricting  of  the  congressioniil 
districts  should  be  made  by  each  state  "in 
tlie  manner  provided  by  the  laws  thereof," 
manifestly  intended  that  where,  by  the  stats 
Constitution  and  laws,  the  referendum  is 
treated  as  a  part  of  the  legislative  power, 
the  power  thus  constituted  should  be  held 
and  treated  as  the  state  legislative  power 
for  the  purpose  of  creating  congressional 
districts  by  law. 

[Ed.  Note.— For  other  cases,  see  United  Stat«i» 
Cent.  Dig.  |  6 ;    Dec.  Dig.  ^s»10.] 

Dnited  States  ^=>11— Congress  —  Reap- 
portionment—Recognition  OF  Refereit- 
DUJ£  AS  State  Legislative  Power. 

3.  The  recognition  by  Congress  in  th^ 
congressional  reapportionment  act  of  Au- 
gust 8,  1911  (37  Stat,  at  L.  13,  chap.  6, 
Comp.  Stat.  1913,  §  15),  of  the  referendum 
as  a  part  of  the  state  legislative  power  for 
the  purpose  of  creating  congressional  dis- 
tricts, where,  by  the  state  Constitution  and 
laws,  the  referendum  is  so  regarded,  does 
not  violate  the  provision  of  U.  S.  Const,  art. 
1,  §  4,  that  the  "times,  places,  and  manner 
of  holding  elections  for  senators  and  repre- 
sentatives shall  be  prescribed  in  each  state 
by  the  legislature  thereof,  but  the  Congress 
may  at  any  time  by  law  make  or  alter  sudi 
regulations." 

[Ed.  Note.->For  other  eases,  see  United  States^ 
Cent.  Dig  I  7;    Doc.  Dig.  Q=s>ll.] 

Constitutional  Law  ^=»68(1)— Poutioax. 
Question  —  Republican  Foric  or  Got* 
ERNiocNT— Referendum. 

4.  Whether  or  not  a  state  has  ceased  to 
be  republican  in  form,  within  the  meaning 
of  the  guaranty  of  U.  S.  Const,  art.  4,  §  C 
because  it  has  made  the  referendum  a  part 
of  the  legislative  power,  is  not  a  judicial 

?[uestion,  but  a  political  one,  which  is  solely 
or  Congress  to  determine. 
[Bd.  Note.— ^For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  I  125 ;  Dec.  Dig.  «=»68(1).] 
Constitutional  Law  ^=»68(1)— Politicai. 
Question  —  Congressional  Apportion- 
ment—Referendum— Republican  Form 
OF  Government. 

6.  The  courts  may  not  treat  the  provi- 
sions of  the  congressional  apportionment 
act  of  August  8,  1911  (37  Stat,  at  L.  18, 
chap.  5,  Comp.  Stat.  1913,  §  15),  under 
which  the  referendum  is  recognized  as  a 
part  of  the  state  legislative  power  for  the 
purpose  of  creating  congressional  districts, 
where  so  treated  by  the  state  Constitution 
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and  laws,  as  repugnant  to  the  republican 
form  of  government  guaranteed  by  U.  S. 
Const,  art  4,  §  4,  since  Congress  is  vested 
with  the  exclusive  authority  to  uphold  this 
guaranty. 

[Bkl.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  §  125:    Deo.  Dig.  «=s>68a).] 

[No.  087.] 

Submitted  May  22,  1916.    Decided  June  12, 
1916. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment  deny- 
ing a  writ  of  mandamus  to  compel  state 
election  officers  to  disregard  the  popular 
vote  on  a  referendmn  disapproving  a  stat- 
ute redistricting  the  state  for  the  purpose 
of  congressional  elections.    Affirmed. 

For  opinion  below,  see  94  Ohio  St  154, 
114  N.E.  55. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sherman  T.  McPherson  and  J. 
Warren  Keifer  for  plaintiff  in  error. 

Mr.  £dward  C.  Turner,  Attorney  Qen* 
eral  of  Ohio,  and  Messrs.  Edmond  H. 
Moore  and  Timothy  S.  Hogan  for  defend- 
g  ants  in  error. 

V  •Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

By  an  amendment  to  the  Constitution  of 
Ohio,  adopted  September  3d,  1912,  the  leg- 
islative power  was  expressly  declared  to  be 
vested  not  only  in  the  senate  and  house  of 
representatives  of  the  state,  constituting 
the  general  assembly,  but  in  the  people,  in 
whom  a  right  was  reserved  by  way  of  ref- 
erendmn to  approve  or  disapprove  by  popu- 
lar vote  any  law  enacted  by  the  general 
assembly.  And  by  other  constitutional  pro- 
visions the  machinery  to  carry  out  the  ref- 
erendum was  created.  Briefly  they  were 
this:  Within  a  certain  time  after  the  en- 
actment of  a  law  by  the  senate  and  house 
of  representatives,  and  its  approval  by  the 
governor,  upon  petition  of  6  per  centum 
of  the  voters,  the  question  of  whether  the 
law  should  become  operative  was  to  be  sub- 
mitted to  a  vote  of  the  people,  and,  if  ap- 
proved, the  law  should  be  operative;  and, 
if  not  approved,  it  should  have  no  effect 
whatever. 

In  May,  1915,  the  general  assembly  of 
Ohio  passed  an  act  redistricting  the  state 
for  the  purpose  of  congressional  elections, 
by  which  act  twenty-two  congressional  dis- 
tricts were  created,  in  some  respects  differ- 
ing from  the  previously  established  dis- 
tricts, and  this  act,  after  approval  by  the 
governor,  was  filed  in  the  office  of  the  secre- 
tary of  state.  The  requisite  number  of 
electors  under  the  referendum  provision 
having  petitioned  for  a  submission  of  the 
law  to  a  popular  vote,  such  vote  was  taken 
and  the  law  was  disapproved.  Thereupon, 
in  the  supreme  court  of  the  state,  the  suit 


before  us  was  begun  against  state  election 
officers  for  the  purpose  of  procuring  a  man- 
damus, directing  them  to  disregard  the  vote 
of  the  people  on  the  referendum,  disap- 
proving the  law,  and  to  proceed  to  dis- 
charge their  duties  as  such  officers  in  the 
next  congressional  election,  upon  the  as- 
sumption that  the  action  by  way  of  refer- 
endum was  void,  and  that  the  law  which  o 
was  disapproved  was^subsisting  and  valid.  # 
The  right  to  this  relief  was  based  upon  the 
charge  that  the  referendum  vote  was  not 
and  could  not  be  a  part  of  the  legislative 
authority  of  the  state,  and  therefore  could 
have  no  influence  on  the  subject  of  the  law 
creating  congressional  districts  for  the  pur- 
pose of  representation  in  Congress.  In- 
deed, it  was  in  substance  charged  that  both 
from  the  point  of  view  of  the  state  Consti- 
tution and  laws  and  from  that  of  the  Con- 
stitution of  the  United  States,  especially 
§  4  of  article  1,  providing  that  "the  times, 
places  and  manner  of  holding  elections  for 
Senators  and  Representatives,  shall  be  pre- 
scribed in  each  state  by  the  legislature 
thereof;  but  the  Congress  may  at  any  time 
by  law,  malce  or  alter  such  regulations,  ex- 
cept as  to  the  places  of  choosing  Senators;" 
and  also  from  that  of  the  provisions  of  the 
controlling  act  of  Congress  of  August  8, 
1911  (chap.  5,  37  Stat,  at  L.  13,  Comp.  Stat. 
1913,  §  15),  apportioning  representation 
among  the  states,  the  attempt  to  make  the 
referendum  a  component  part  of  the  legis- 
lative authority  empowered  to  deal  with  the 
election  of  members  of  Congress  was  abso- 
lutely void.  The  court  below  adversely  dis- 
posed of  these  contentions,  and  held  that 
the  provisions  as  to  referendum  were  a  part 
of  the  legislative  power  of  the  state,  made 
so  by  the  Constitution,  and  that  nothing  in 
the  act  of  Congress  of  1911,  or  in  the  con- 
stitutional provision,  operated  to  the  con- 
trary, and  that  therefore  the  disapproved 
law  had  no  existence  and  was  not  entitled 
to  be  enforced  by  mandamus. 

Without  going  into  the  many  irrelevant 
points  which  are  pressed  in  the  argument, 
and  the  various  inapposite  authorities  cited, 
although  we  have  considered  them  all,  we 
think  it  is  apparent  that  the  whole  case 
and  every  real  question  in  it  will  be  dis- 
posed of  by  looking  at  it  from  three  points 
of  view, — the  state  power,  the  power  of 
Congress,  and  the  operation  of  the  provi- 
sion of  the  Constitution  of  the  United 
States,  referred  to.  ^ 

1.  As  to  the  state  power,  we  pass  from  its  J 
consideration,* since  it  is  obvious  that  the  • 
decision  below  is  conclusive  on  that  subject^ 
and  makes  it  clear  that,  so  far  as  the  state 
had  the  power  to  do  it,  the  referendum  con- 
stituted a  part  of  the  state  Constitution 
and  laws,  and  was  contained  within  the 
legislative  power;  and  therefore  the  claim 
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that  the  law  which  was  disapproved  and 
was  no  law  under  the  Constitution  and 
laws  of  the  state  was  yet  valid  and  opera- 
tive is  conclusively  established  to  be  want- 
ing in  merit. 

2.  So  far  as  the  subject  may  be  influenced 
by  the  power  of  Congress,  that  is,  to  the  ex- 
tent that  the  will  of  Congress  has  been  ex- 
pressed on  the  subject,  we  think  the  case  is 
equally  without  merit.  We  say  this  because 
we  think  it  is  clear  that  Congress,  in  1911, 
in  enacting  the  controlling  law  concerning 
the  duties  of  the  states,  through  their  legis- 
lative authority,  to  deal  with  the  subject  of 
the  creation  of  congressional  districts,  ex- 
pressly modified  the  phraseology  of  the  pre- 
vious acts  relating  to  that  subject  by  in- 
serting a  clause  plainly  intended  to  provide 
that  where,  by  the  state  Constitution  and 
laws,  the  referendum  was  treated  as  part  of 
the  legislative  power,  the  power  as  thus 
constituted  should  be  held  and  treated  to  be 
the  state  l^slative  power  for  the  purpose 
of  creating  congressional  districts  by  law. 
This  is  the  case  since,  under  the  act  of  Con- 
gress dealing  with  apportionment,  which 
preceded  the  act  of  1911,  by  §  4  it  was  com- 
manded that  the  existing  districts  in  a  state 
should  continue  in  force  "imtil  the  legis- 
lature of  such  state,  in  the  manner  herein 
prescribed,  shall  redistrict  such  state**  (act 
of  February  7,  1891,  chap.  116,  26  SUt.  at 
L.  735) ;  while  in  the  act  of  1911  there  was 
substituted  a  provision  that  the  redistrict- 
ing  should  be  made  by  a  state  "in  the  man- 
ner provided  by  the  laws  thereof."  And 
the  legislative  history  of  this  last  act  leaves 
no  room  for  doubt  that  the  prior  words  were 
^  stricken  out  and  the  new  words  inserted 
g  for  the  express  purpose,  in  so  far  as  Con- 
•  gress  had  power  to  do*  it,  of  excluding  the 
possibility  of  making  the  contention  as  to 
referendum  which  is  now  urged.  Cong.  Ree. 
vol.  47,  pp.  3436,  3437,  3507. 

8.  To  the  extent  that  the  contention  urges 
that  to  include  the  referendum  within  state 
legislative  power  for  the  purpose  of  appor- 
tionment is  repugnant  to  §  4  of  article  1 
of  the  Constitution  and  hence  void,  even  if 
sanctioned  by  Congress,  because  beyond  the 
constitutional  authority  of  that  body,  and 
hence  that  it  is  the  duty  of  the  judicial 
power  so  to  declare,  we  again  think  the  con- 
tention is  plainly  without  substance,  for  the 
following  reasons:  It  must  rest  upon  the 
assumption  that  to  include  the  referendum 
in  the  scope  of  the  legislative  power  is  to 
introduce  a  virus  which  destroys  that  pow- 
er, which  in  effect  annihilates  representa- 
tive government,  and  causes  a  state  where 
such  condition  exists  to  be  not  republican 
in  form,  in  violation  of  the  guaranty  of  the 
Constitution.    Const.  §  4,  art.  4.    But  the 


proposition  and  the  argument  disregard  the 
settled  rule  that  the  question  of  whether 
that  guaranty  of  the  Constitution  has  been 
disr^^rded  presents  no  justiciable  contro- 
versy, but  involves  the  exercise  by  Congress 
of  the  authority  vested  in  it  by  the  Con- 
stitution. Pacific  States  Teleph.  &  Teleg. 
Co.  V.  Oregon,  223  U.  S.  118,  66  L.  ed.  377, 
32  Sup.  Ct.  Rep.  224.  In  so  far  as  the 
proposition  challenges  the  power  of  Con- 
gress, as  manifested  by  the  clause  in  the  act 
of  1911,  treating  the  referendum  as  a  part 
of  the  legislative  power  for  the  purpose  of 
apportionment,  where  so  ordained  by  the 
state  Constitutions  and  laws,  the  argument 
but  asserts,  on  the  one  hand,  that  Congress 
had  no  power  to  do  that  which,  from  the 
point  of  view  of  §  4  of  article  1,  previously 
considered,  the  Constitution  expressly  gave 
the  right  to  do.  In  so  far  as  the  proposi- 
tion may  be  considered  as  asserting,  on  the 
other  hand,  that  any  attempt  by  Congress 
to  recognize  the  referendum  as  a  part  of 
the  legislative  authority  of  a  state  is  ob-^ 
noxious  to  a  republican  form  of  government  g 
as  provided  by  §  4  of*article  4,  the  conten-* 
tion  necessarily  but  reasserts  the  proposi- 
tion on  that  subject  previously  adversely 
disposed  of.  And  that  this  is  the  inevitable 
result  of  the  contention  is  plainly  manifest, 
since  at  best  the  proposition  comes  to  the 
assertion  that  because  Congress,  upon  whom 
the  Constitution  has  conferred  the  exclu- 
sive authority  to  uphold  the  guaranty  of 
a  republican  form  of  government,  has  dona 
something  which  it  is  deemed  is  repugnant 
to  that  guaranty,  therefore  there  was  auto- 
matically created  judicial  authority  to  go 
beyond  the  limits  of  judicial  power,  and,  in 
doing  so,  to  usurp  congressional  power,  on 
the  ground  that  Congress  had  mistakenly 
dealt  with  a  subject  which  was  within  its 
exclusive  control,  free  from  judicial  inter- 
ference. 

It  is  apparent  from  these  reasons  that 
there  must  either  be  a  dismissal  for  want 
of  jurisdiction,  because  there  is  no  power  to 
re-examine  the  state  questions  foreclosed  by 
the  decision  below,  and  because  of  the  want 
of  merit  in  the  Federal  questions  relied  up- 
on, or  a  judgment  of  affirmance,  it  being  ab- 
solutely indifferent,  as  to  the  result,  which 
of  the  two  be  applied.  In  view,  however,  of 
the  subject-matter  of  the  controversy  and 
the  Federal  characteristics  which  inhere  in 
it,  we  are  of  opinion,  applying  the  rule  laid 
down  in  Swafford  v.  Tcmpleton,  185  U.  S. 
487,  46  L.  ed.  1005,  22  Sup.  Ct.  Rep.  783, 
the  decree  proper  to  be  rendered  is  one  of 
affirmance,  and  such  a  decree  is  therefore  or> 
dered. 

Affirmed* 
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(M  U.  8.  651)  

OSCAR  M.  LANCASTER  and  Patrick  M. 

Kerr,  Appts., 

V. 

KATHLEEN  OIL  COMPANY,  Josiali 
Brown,  et  aL 

OouBTS  ^=s>299— Pleading— JuBiBDicnow- 
Ai.  AvERMKNTfr— Federal  Questioit. 

1.  Allegations  in  a  bill  filed  by  the 
lessees  of  an  oil  and  gas  mining  lease  from 
the  heirs  of  an  Indian  homestead  allottee 
for  the  recovery  of  possession  from  a  sub- 
sequent lessee  of  the  same  premises,  and  for 
an  injunction  restraining  the  assertion  of 
any  rights  imder  such  lease,  and  any  inter- 
ference with  plaintiffs'  rights  under  their 
lease,  that  plaintiffs'  lease,  though  not  ap- 
proved by  the  Secretary  of  the  Interior,  was 
valid,  and  thai  the  subsequent  lease  to 
defendant,  which  had  such  approval,  was 
void  because,  by  the  act  of  May  27,  1908 
(35  Stat,  at  L.  312,  chap.  109),  the  land 
descended  to  the  heirs  of  the  Indian  al- 
lottee free  from  any  restrictions  against 
leasing  the  same  for  oil  and  mining  pur- 
poses, and  because,  if  that  act  did  impose 
restrictions  as  to  such  a  lease,  it  was  re- 
pugnant to  the  Federal  Constitution, — were 
material  to  the  cause  of  action  stated  in 
the  bill,  and  therefore  present  a  cause  of 
action  within  the  jurisdiction  of  a  Federal 
district  court  as  a  Federal  court. 

[Ed.  Note.— For  other  eases,  see  Oonrts,  CenL 
Dig.  8  841 ;    Deo.  Dig.  «s>299.] 

Quieting  Title  «=»12(2)— Olottd  on  Ti 
TLE— When  Maintainable— Remedy  at 
Law— PossEBsioN. 

2.  The  rule  that  a  suit  to  quiet  title 
can  only  be  brought  by  one  in  possession  has 
no  application  where  the  legal  remedy  by 
an  action  in  ejectment  is  not  available. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle^ Cent.  Dig.  88  44,  46;    Deo.  Dig.  «s>12(2).] 

[No.  336.] 

Submitted  April  26,  1016.    Decided  June  12, 
1916. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Oklahoma  to  review  a  decree  dismissing 
a  suit  on  the  groimd  that  the  bill  alleged 
no  cause  of  action  within  the  jurisdiction 
of  the  court  as  a  Federal  court.  Reversed 
and  remanded  for  further  proceedings. 
The  facts  are  stated  in  the  opinion. 
Messrs.  William  F.  Tucker  and  Hulette 
F.  Aby  for  appellants. 

Messrs.  George  S.  Ramsey,  Edgar  A. 
de  Meules,  Bialcolm  E.  Rosser,  Sol.  H. 
KaufTman,  and  Edward  H.  Chandler  for  ap- 
H  pellees. 

•    *Mr.  Chief  Justice  "White  delivered  the 
•pinion  of  the  court: 

This  direct  appeal  is  prosecuted  to  reverse 
the  decree  of  the  court  below,  dismissing 
the  suit  on  the  ground  that  the  bill  alleged 
no  caufie  of  action  within  the  jurisdiction 
of  the  court  as  a  Federal  court. 


Briefly  summarized,  the  bill  alleged  that^ 
in  1903  Lizzie  Brown  received  from  theg 
United  States  a  patent  to  certain^described* 
land  in  Oklahoma  as  her  homestead  allot- 
ment as  a  member  of  the  Creek  Tribe  of 
Indians;  that  she  died  in  March,  1912,  leav- 
ing surviving  as  her  sole  heirs  her  husband, 
Josiah  Brown,  and  four  minor  children,  all 
of  whom  were  made  defendants.  It  was  al- 
leged that  Brown,  the  father,  was  appointed 
guardian  of  the  children,  and  that  in  April, 
1012,  he  and  the  children,  as  owners  in  fee 
of  the  land  in  question,  made  an  oil  and  gas 
mining  lease  to  the  plaintiffs,  which  was  re- 
corded April  18th,  1912;  that,  notwithstand- 
ing this  lease,  about  two  months  later,  that 
ia,  June  2d,  1012,  Brown,  on  his  own  be- 
half and  as  guardian,  made  an  oil  and  gas 
mining  lease  covering  the  identical  land,  to 
the  Kathleen  Oil  Company,  also  made  a  de- 
fendant, which  lease  was  approved  by  the 
Secretary  of  the  Interior  and  was  duly  re- 
corded. It  was  alleged  that  plaintiffs  en- 
tered upon  the  land  under  their  lease,  pre- 
pared to  drill  for  oil,  but,  learning  of  the 
subsequent  lease  to  the  Kathleen  Oil  Com- 
pany, withdrew  and  made  an  application  to 
the  Secretary  of  the  Interior  to  cancel  his 
approval  of  that  lease,  which  was  denied. 
It  was  averred  that  the  Kathleen  Oil  Com- 
pany had  entered  into  its  lease  with  full 
knowledge  of  the  prior  lease  to  the  plain- 
tiffs, but  that  it  had  nevertheless  gone  into 
possession  and  was  operating  under  its 
lease,  and  was  producing  and  selling  oil  and 
gas.  The  bill  then  alleged  that  the  plain- 
tiffs' lease,  although  not  approved  by  the  Sec- 
retary, was  valid,  and  that  the  subsequent 
lease  to  the  defendant  company,  which  was 
approved  by  the  Secretary  of  the  Interior, 
was  void  because,  by  the  act  of  Congress 
of  May  27,  1008  (35  Stat,  at  L.  312,  chap. 
100),  the  land  of  Lizzie  Brown  descended 
to  her  heirs  free  from  any  restriction 
against  leasing  the  same  for  oil  and  gas 
mining  purposes,  and  because,  if  that  act 
did  impose  restrictions  as  to  such  a  lease,  it 
was  void  for  repugnancy  to  the  Constitu- 
tion of  the  United  States.  The  prayer  was^ 
that  the  defendant  company  be  enjoined  g 
from  entering  on  the  land  and  from*continu-* 
ing  to  operate  under  its  lease,  that  all  the 
defendants  be  restrained  from  interfering 
in  any  manner  with  the  plaintiffs  in  con- 
ducting operations  under  their  lease,  and 
from  asserting  or  claiming  any  right  to  the 
oil  and  gas  deposits  under  the  land,  or  the 
right  to  mine  and  remove  the  same,  and 
that  the  defendant  company  account  to  the 
plaintiffs  for  the  gas  and  oil  which  it  had  re- 
moved. 

The  defendants  moved  to  dismiss  on  the 
ground  that  the  court  was  without  juris- 
diction as  a  Federal  court  to  entertain  the 
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cause.  The  motion  was  granted,  and  a  de- 
cree of  dismissal  entered,  and,  for  the  pur* 
pose  of  this  direct  appeal,  the  court  certified 
under  the  statute  that  the  dismissal  had 
been  ordered  because  "the  essential  and  ap- 
propriate allegations  of  the  cause  of  action 
asserted  in  said  bill  of  complaint  did  not 
disclose  a  case  arising  under  the  Constitu- 
tion or  a  law  or  treaty  of  the  United 
SUtes." 

Am  it  is  apparent  that  the  court  below 
erred  if  the  allegations  concerning  the  va- 
lidity of  the  lease  of  the  plaintiffs,  and  the 
invalidity  of  that  of  the  defendant  company, 
were  material  to  the  cause  of  action  stated 
in  the  bill,  we  come  at  once  to  that  ques- 
tion. In  support  of  the  proposition  that 
such  allegations  were  not  material,  it  is 
argued  that  the  suit  was  the  equivalent  of 
an  action  at  law  in  ejectment  to  recover 
possession  of  the  leased  premises,  but  was 
brought  in  equity  because,  under  the  law  of 
Oklahoma,  a  lessee  of  an  oil  and  gas  min- 
ing lease  under  circumstances  here  disclosed 
had  no  right  to  sue  in  ejectment.  Kolachny 
V.  Galbreath,  26  Okla.  772,  38  L.R.A.(N.S.) 
451,  110  Pac.  002.  Further,  it  is  said  that 
aa,  in  a  suit  in  ejectment,  it  is  only  neces- 
sary to  allege  a  right  of  possession  by  the 
plaintiff,  and  a  wrongful  possession  by  the 
defendant,  averments  by  anticipation  of  as- 
sumed defects  in  the  plaintiffs'  title,  to  be  al- 
leged by  the  defendant,  and  of  the  causes 
which  would  be  relied  upon  to  establish 
IP  want  of  title  in  the  defendant,  are  not  rele- 
g  Tant  or  essential,  and  are  to  be  disregarded 
•  in  •determining  the  question  of  the  juris- 
diction of  the  court  as  a  Federal  court. 
This,  it  is  said  was  expressly  decided  in 
Taylor  v.  Anderson,  234  U.  S.  74,  68  L.  ed. 
1218,  34  Sup.  Ct.  Rep.  724,  and  that  case 
Is  relied  upon  as  conclusive  of  this  con- 
troversy. 

But  without  questioning  in  the  slightest 
degree  the  doctrine  expounded  or  the  con- 
clusion reached  in  the  Taylor  Case,  we  think 
It  can  here  have  no  application,  since  we  are 
of  the  opinion  that  the  assumption  that  the 
cause  of  action  alleged  in  the  bill  under 
consideration  is  the  equivalent  of  a  suit 
in  ejectment  is  wholly  without  foundation. 
We  say  this  because  the  prayer  of  the  bill 
makes  it  clear  that  the  object  of  the  suit 
was  not  only  the  recovery  of  possession,  but 
also  an  injunction  forever  restraining  the 
defendant  company  from  asserting  any 
rights  under  its  lease,  and  from  interfer- 
ing with  the  rights  of  the  plaintiffs  under 
their  lease.  Such  relief,  it  is  apparent, 
could  be  granted  only  after  determining  the 
rights  of  the  parties  under  their  respective 
leases,  which  would  require  a  construction 
of  the  act  of  Congress  referred  to  as  well 
as  a  decision  concerning  the  authority  of 
the  Secretary  of  the  Interior  in  approving 


the  defendant  company's  lease,  and  the  ef- 
fect to  be  given  to  such  approval. 

It  is  said,  however,  if  the  bill  be  thus 
construed,  the  suit  is  in  substance  one  to 
quiet  title,  and,  under  the  well-settled  rule, 
such  a  suit  can  be  brought  only  by  one  in 
possession.  Whitehead  v.  Shattuck,  138  U. 
S.  146,  34  L.  ed.  873,  11  Sup.  Ct.  Rep.  276; 
Boston  &  M.  Consol.  Copper  ft  S.  Min.  Ca 
V.  Montana  Ore  Purchasing  Co.  188  U.  8. 
632,  47  L.  ed.  626,  23  Sup.  Ct.  Rep.  434. 
But  this  contention  overlooks  the  reason  up- 
on which  the  rule  is  based,  as  pointed  out 
in  the  cases  relied  upon,  which  is  that  one  out 
of  possession  has  an  adequate  remedy  at 
law  by  a  suit  in  ejectment.  As  it  is  con- 
ceded that  the  legal  remedy  was  not  here 
available,  and  that  there  was  hence  juris- 
diction in  a  court  of  equity  to  determine  the 
right  of  possession,  it  is  clear  that  the  rule 
has  no  application,  and  that  the  court  had 
equitable  jurisdiction  to  determine  all  the^ 
issues  presented  by  the  bill.  g 

*That  the  bill,  as  thus  construed,  states* 
a  cause  of  action  within  the  jurisdiction  of 
the  court  below  as  a  Federal  court,  is,  in 
substance,  conceded,  and  is  demonstrated  by 
the  ruling  in  Wilson  Cypress  Co.  v.  Del 
Pozo  y  Marcos,  236  U.  S.  636,  643,  644,  69 
L.  ed.  768,  766,  767,  35  Sup.  Ct.  Rep.  446. 

It  follows  from  what  we  have  said  that 
the  court  below  erred  in  dismissing  ths 
cause  for  want  of  jurisdiction  as  a  Federal 
court,  and  its  decree  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  conformity  with  this  opinion. 

And  it  is  so  ordered. 


(Ml  U.  S.  6M) 
OGDEN  M.  REID,  Petitioner, 

V. 

JAMES   C.   FARGO,   as  President  of  ths 
American  Express  Company,  et  al. 

Admibaltt  «=:»117— Appeai.  —  Tbiai.  Db 
Novo. 

1.  An  appeal  to  a  Federal  circuit  court 
of  appeals  from  a  final  decree  of  a  district 
court  in  a  suit  in  admiralty  brings  the  case 
before  it  for  a  trial  de  novo  so  that  the 
court  may  review  an  interlocutory  decree 
therein  which  was  not  appealed  from,  and 
allow  a  recovery  against  a  party  who  was 
dismissed  by  that  decree,  and  may  review 
both  interlocutory  and  final  decrees  so  far 
as  essential  to  grant  relief  to  a  party  who 
had  not  appealed  from  either  decree. 

[Ed.    Note.— For    other   cases,    see   Admiralty, 
Cent.  Dig.  IS  20&-284 ;    Dec.  Dig.  <S=s>U7.] 

Shipping  ^=»132(5)—B}videncb  —  Suvn- 
ciENGT  —Negligence. 

2.  The  presumption  that  a  rope,  used  aa 
a  sling  by  stevedores  in  attempting  to  trana- 
fer  a  boxed  automobile  from  a  ship's  hold  to 
a  pier,  was  strong  and  efiicient,  arising 
from  the  fact  that  it  held  the  weight  of  the 
box  until  it  was  lifted  above  the  hatch,  and 
of  the  straining  or  cutting  of  the  rope  upon 
until,  by  a  swinging  motion,   the  danger 
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the  unprotected  edges  of  the  box  was  more 
likely  to  result,  gives  adequate  ground  for 
the  inference,  there  being  no  evidence  of 
any  defect  in  the  rope,  that  it  was  such 
eutting  and  straining  which  led  to  the 
severance  of  the  rope,  and  the  precipitation 
of  the  ear  into  the  water. 

[Bd.    Note.— For    other    cases,    see    Sblpptns, 
Cent.  Dig.  S9  483.  484 ;    Dec.  Dig.  ^=:»1S2(6).] 

Cabbiebs  c=»177(2)— Expbess  Companies^ 

LlABILITT   AB   FOBWABDEB. 

3.  An  express  company  which  accepted 
in  London  an  automobile  to  be  shipped  to 
Kew  York,  and,  having  boxed  the  same, 
shipped  it  by  an  ocean  carrier  without  de- 
claring its  value,  taking  from  the  steamship 
eompany  a  bill  of  lading  limiting  liability 
to  9100  unless  a  greater  value  is  declared 
and  extra  freight  paid,  was  secondarily  lia- 
ble to  the  owner,  where  the  car  was  serious- 
ly damaged  tiirough  the  negligence  of  steve- 
dores employed  by  the  steamship  company 
to  discharge  the  cargo,  even  though  the  ex- 
press eompany  be  regarded  as  a  mere  for- 
warding agent. 

[Bd.  Note.— vy>r  other  cases.  Bee  Carriers,  Cent. 
Dig.  §1  776.  777:    Dec  Dig.  fis>177(S).] 

SmppiNO  «=>140  —  Vessel  as  Cabbieb  ^ 

lilMITING    LlABILITT— AOBEED    VALUE. 

4.  A  steamship  company  may,  by  a  stip- 
ulation in  its  bill  of  lading,  limit  its  liabiUty 
to  flOO,  unless  a  greater  value  ia  declared, 
and  such  extra  freight  as  may  be  agreed 
upon  is  paid. 

[Ed.    Note.— For   other    cases.    Me    GRiipping, 
Cent.  Dig.  II  493-496;    Dec  Dig.  «=s>140.] 


[Na  279.] 
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ON  WRIT  of  CerUorarl  to  the  United  SUtes 
Circuit  Court  ot  Appeals  for  the  Second 
Circuit  to  review  a  decree  which,  reversing  a 
decree  of  the  Dietrlct  Court  for  the  Southern 
District  of  New  York  in  an  admiralty  suit,  ex- 
onerated Btevedores  .and  an  express  company 
from  liability  for  damage  to  a  shipment,  and 
held  the  steamship  eompany  liable  to  an  amount 
not  exceeding  the  limitation  sUted  in  the  bill 
of  lading.  Reversed  and  remanded  to  the  trial 
oonrt,  with  directions  to  enter  a  decree  holding 
the  stevedores  primarily  liable,  and  the  steam- 
ship company  and  express  company  secondarily 
liable,  with  a  limitation  of  the  steamship  com- 
pany's liability  to  that  sUted  in  the  bill  of 
lading. 

See  same  case  below,  ISO  C.  C.  A.  885,  2U  Fed. 
TIL 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oucwlt  R.  Houston  and  Howard  S. 
Harrington  for  petitioner. 

Mr.  "Walter  F.  Taylor  for  James  C.  Fargo. 

Messrs.  Rosooe  H.  Hopper  uid  Norman  B. 
Beecher  for  the  International  Mercantile  Marine 
Company. 

Messrs.  Llvingrston  Piatt  and  Frank  H. 
M  Piatt  for  T.  Hogan  4  Sons. 

•    *Mr.   Chief  Justice  TFhlte  delivered  the 
opinion  of  the  court: 

This  controversy  thus  arose:  In  Decem- 
ber, 1910,  Reid,  the  petitioner,  delivered  in 
London  to  the  American  Express  Company 


an  automohile,  to  be  carried  to  New  York. 
The  Express  Company,  in  a  communication 
concerning  the  shipment,  was  informed  that 
the  car  was  worth  about  $3,900.  The  car 
was  boxed  by  the  Express  Company  and  by 
it  delivered  to  the  Minnewaska,  a  steamship 
belonging  to  the  International  Mercantile 
Marine  Company,  bound  for  New  York.  The 
Express  Company  shipped  the  car  in  its  own 
name  as  consignor,  to  itself  in  New  York  as 
consignee,  and  no  express  notice  was  given 
to  the  ship  of  the  real  value  of  the 
package  and  its  contents.  The  bill  of 
lading  issued  by  the  steamship  company 
expressly  limited  the  liability  to  $100, 
and  contained  the  following  clause:  "It 
is  also  mutually  agreed  that  the  value 
of  each  package  shipped  hereunder  does  not 
exceed  $100,  or  its  equivalent  in  English 
currency  on  which  basis  the  freight  is  ad-^ 
justed,  and  the  carrier's  liability  shall  inj 
no  case  exceed  that  sum,  unless  a  value*in* 
excess  thereof  be  specially  declared,  and 
stated  herein,  and  extra  freight  as  may  be 
agreed  on  paid."  On  the  arrival  of  the 
ship  at  New  York,  T.  Hogan  k  Sons,  In- 
corporated, stevedores,  were  employed  to 
discharge  the  cargo.  A  sling  was  placed 
aroimd  the  box  containing  the  car,  and  a 
fall,  with  a  hook  attached  to  it,  was  af- 
fixed to  the  sling,  and  by  a  windi  the  car 
was  lifted  up  from  the  hold,  through  the 
hatchway.  When  it  had  passed  above  the 
hatchway,  a  hook  attached  to  another  tackle 
was  fastened  to  the  sling,  this  second  tackle 
being  used  to  swing  the  package  toward 
and  over  the  side  of  the  ship,  to  land  it  on 
the  pier.  This  was  not  accomplished,  how- 
ever, because,  as  the  package  swung  over 
the  side  of  tiie  ship,  toward  the  pier,  the 
sling  broke,  and  the  car  fell  into  the  water, 
and  was  seriously  damaged. 

In  November,  1911,  Reid  filed  his  libel  in 
the  district  court  of  the  United  States  for 
the  southern  district  of  New  York,  against 
the  Express  Company,  to  recover  from  it 
the  amount  of  damage  caused  to  the  automo- 
bile. Before  answering,  the  Express  Com- 
pany, in  conformity  to  admiralty  rule  59, 
of  this  court,  and  with  rule  15  in  admiralty 
for  the  southern  district  of  New  York,  filed 
two  petitions,  one  against  the  steamship 
company,  and  the  other  against  Hogan  k 
Sons,  to  make  them  parties  defendant  on^ 
the  ground  that,  if  there  was  any  liability  g 
on  the  part  of  the  Express  Company*on  the* 
libel  of  Reid,  both  the  steamship  company 
and  Hogan  &  Sons  were  responsible  there- 
for, and  asking  a  decree  over  against  each 
of  them  separately  in  case  there  was  any 
decree  against  the  Express  Company.  There* 
upon  the  Express  Company  answered  the 
original  libel,  denying  responsibility  on  the 
groimd,  among  others,  that  it  was  a  mere 
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forwarder.  SulweqneiEitly  both  Hogaa  & 
Sons  and  the  ateamahip  company  answered 
not  only  the  petitionB  of  the  Express  Com- 
pany, making  them  parties  defendant,  but 
also  the  original  libd,  trarersing  the  al- 
lied liability  on  various  grounds.  The 
latter  company,  however,  referring  to  the 
limitation  of  liability  to  $100  in  the  bill  of 
lading  which  it  had  issued,  admitted  its 
responsibility  to  that  extent,  and  alleged 
that  the  sum  thereof  had  been  offered  and 
declined. 

In  March,  1918,  an  interlocutory  decree 
was  entered,  hol<Ung  that  Hogan  ft  Sons 
were  primarily  responsible,  and  that  the 
Express  Company  was  secondarily  so,  and 
that  when  the  amount  of  the  loss  was  as- 
oertained,  Reid  would  therefore  have  the 
right  to  recover  the  amoimt  from  Hogan  ft 
Sons,  and  in  addition  to  recover  from  the 
Express  Company  any  part  of  the  sum 
which  he  was  imable  to  collect  under  execu- 
tion from  Hogan  ft  Sons.  The  final  decree, 
which  thereafter  fixed  the  amount  at  S2, 
724.40,  carried  out  the  interlocutory  decree. 
Nobody  appealed  from  the  interlocutory 
decree,  and  the  Express  Company  did  not 
appeal  from  the  final  decree^  fixing  its 
secondary  liability.  Hogan  ft  Sons,  how- 
ever, did  appeal.  The  court  below,  consider- 
ing that,  on  the  appeal,  the  case  was  before 
it  for  a  trial  de  novo,  and  therefore  that  the 
rights  and  liabilities  of  all  the  parties  must 
be  considered  from  that  point  of  view,  re- 
versed the  decree  below,  and  held  that  error 
had  been  committed  in  the  decree  rendered 
against  Hogan  ft  Sons,  because  the  proof 
did  not  establish  that  they  had  been  negli- 
9  gent.  As  to  the  Express  Company,  it  was 
9  also  held  that  error  had  been^committed  in 
decreeing  it  to  be  liable  secondarily,  be- 
cause, in  receiving  the  automobile,  it  had 
acted  in  the  capacity  of  a.  mere  forwarder, 
and  had  discharged  its  obligations  in  that 
respects  As  to  the  decree  which  dismissed 
the  steamship  company,  it  was  held  that 
error  had  been  committed,  because  that  com- 
pany, as  an  insurer,  was  liable,  not,  how- 
ever, exceeding  the  amoimt  of  $100,  the  lim- 
itation stated  in  the  bill  of  lading.  As  the 
result  of  the  allowance  of  a  petition  for 
certiorari,  the  correctness  of  these  condu- 
iions  is  now  before  us  for  decision. 

At  the  threshold  it  is  insisted  that  the 
court  below  had  no  authority  to  consider 
the  case  as  before  it  for  a  new  trial,  that  is, 
de  novo,  and  to  award  relief  upon  that 
theory,  and  that  consequently  it  erred  in  re- 
viewing the  interlocutory  decree,  which  was 
not  appealed  from,  by  which  the  steamship 
company  was  dismissed,  and  allowing  a  re- 
covery against  that  company,  and  also  in 
reviewing  both  the  interlocutory  and  final 
decrees  so  far  as  it  was  essential  to  grant 


relief  to  the  Express  Company,  becauae  that 
company  had  not  appealed.  It  is  not  denied 
that  in  the  second  circuit  the  right  to  a 
de  novo  trial  was  considered  as  settled  by 
Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.  93 
C.  C.  A.  360,  167  Fed.  960,  and  that  a  weU- 
established  practice  to  that  effect  obtained, 
but  it  is  insisted  that  a  general  review  of 
the  adjudged  cases  on  the  subject  wiU  show 
the  want  of  foundation  for  the  rule  and 
practice.  But  we  think  this  contention  is 
plainly  without  merit,  and  that  the  right  to 
a  de  novo  trial  in  the  court  below  authorita- 
tively resulted  from  the  ruling  in  Irvine  v. 
The  Hesper,  122  U.  S.  256,  30  L.  ed.  1175, 
7  Sup.  Ct.  Rep.  1177,— a  conclusion  which 
is  plainly  demonstrated  by  the  (pinion  in 
that  case  and  the  authorities  there  citedt 
and  the  long-continued  practice  which  has 
obtained  since  that  case  was  decided, 
and  the  full  and  convincing  review  of  the 
authorities  on  the  subject,  contained  in  the 
opinion  in  the  Miramar  Case.  Entertaining 
this  view,  we  do  not  stop  to  consider  the  3 
various  arguments* which  are  here  pressed* 
upon  our  attention,  tending  at  least  indi* 
rectly  to  establish  the  nonexistenoe  of  the 
right  to  the  trial  de  novo  in  the  court  below, 
or  that  this  case,  for  reasons  which  are 
wholly  unsubstantial,  may  be  distinguished 
and  made  an  exception  to  the  general  rule^ 
because  to  do  so  would  serve  no  useful  pur- 
pose, and  would  be  at  least  impliedly  to  ad- 
mit that  there  was  room  to  discuss  a  ques- 
tion concerning  which  there  was  no  room  for 
discussion  whatever. 

It  is  conceded  that  if  the  groimds  relied 
upon  to  fix  liability  as  against  the  Express 
Company,  the  steamship  company,  and  Ho- 
gan ft  Sons  are  established,  there  is  a  right 
to  an  independent  recovery  as  to  each, 
whatever  may  be  the  recourse  of  these  par* 
ties  to  recover  over  as  against  each  other. 
Which  of  the  defendants,  if  any,  was  liable 
primarily  for  the  loss,  is,  then,  to  be  con- 
sidered. We  first  approach  this  question 
from  the  point  of  view  of  Hogan  ft  Sons,  be- 
cause undoubtedly  that  company  was  in  pos- 
session and  control  of  the  car  at  the  time  it 
dropped  into  the  river  and  was  damaged. 
While  there  is  some  confusion  and  various 
slight  contradictions  in  the  testimony,  we 
are  of  the  opinion  that  the  trial  court  waa 
right  in  holding  that  the  loss  occurred 
through  the  faidt  of  Hogan  ft  Sons,  and 
therefore  that  the  court  below  erred  in  re- 
versing the  decree  against  that  company. 
And  without  undertaking  to  review  the 
testimony,  to  all  of  which  we  have  given  a 
careful  consideration,  we  content  ourselves 
with  briefly  pointing  out  the  general  points 
of  view  which  have  led  us  to  the  conclusion 
stated.  Without  saying  that  the  mere  fad 
of  the  dropping  of  the  automobile  into  ths 
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water  in  fhe  eoune  of  delivery  from  the 
■hip's  hold  to  the  pier  serves  to  speak  for  it- 
self on  the  issue  of  responsibility,  that  is,  to 
bring  the  case  within  the  principle  of  rea 
ipsa  loquitur,  we  are  of  the  opinion  that,  by 
analogy,  the  case  well  illustrates  that  rule 
for  this  reason:  Some  cause  must  be  found 
S  for  the  dropping  of  the  car  into  the  river, 
«  and  only  twoHheories  on  this  subject  may  be 
deduced  from  the  proof:  either  that  the  ac- 
eidoit  to  the  car  occurred  without  fault,  as 
the  result  of  the  breaking  of  the  rope  com- 
posing the  sling  because  of  some  unseen  and 
hidden  defect  in  such  rope,  or  that  it  was 
occasioned  by  some  act  of  negligence  or  want 
of  care  In  handling  the  car.  The  first,  we 
are  of  opinion,  is  without  any  substantial 
support  in  the  proof;  in  fact,  to  accept  it 
would  conflict  with  direct  and  positive  proof 
to  the  contrary.  That  view,  therefore,  could 
only  be  sustained  by  substituting  imagina- 
tion for  proof.  The  second,  on  the  contrary, 
we  are  of  opinion,  finds  cogent  support  from 
the  proof  which  could  only  be  escaped  by 
overthrowing  it  by  the  process  of  imagina- 
tion to  which  we  have  just  referred.  It  is 
imquestioned  that  when  the  sling  was  put 
around  the  box  containing  the  car,  prepar- 
atory to  attaching  the  hook  in  order  to 
hoist  it,  no  blocks  or  other  means  were  used 
to  prevent  the  rope  from  being  worn  or  cut 
by  the  edges  of  the  box.  The  presumption 
that  tbft  rope  was  strone  and  «»fficient,  aris- 
ing from  the  fact  that  it  held  the  weight  of 
the  box  until  it  was  lifted  above  the  hatch, 
and  until,  by  the  swinging  motion,  the  dan- 
ger of  straining  or  cutting  of  the  ropes  up- 
on the  edges  was  more  likely  to  result,  gives 
adequate  ground  for  the  inference  that  such 
cutting  and  straining  occurred  and  led  to 
the  severance  of  the  rope,  and  the  precipita- 
tion of  the  car  into  the  water.  And  this  in- 
ference is  supported  by  various  other  cir- 
cumstances which  we  do  not  stop  to  reca- 
pitulate. 

Were  the  steamship  company  and  the  Ex- 
press Company,  in  the  order  stated,  liable 
to  Reid,  the  libellant,  dependent  upon  his  in- 
ability to  make  under  execution  the  amount 
of  the  decree  from  Hogan  &  Sons,  is,  then, 
the  only  remaining  question.  In  substance 
this  question,  however,  is  negligible  since, 
in  the  argument  at  bar,  it  was  conceded  that 
iH  T.  Hogan  &  Sons,  Incorporated,  were  amply 
S  solvent,  and  that  there  was  no  question  of 
*  their  ability  Ho  respond  to  any  decree  which 
might  be  rendered  against  them.  To  avoid, 
however,  all  miscarriage  of  right  from  any 
possible,  though  improbable,  change  of  con- 
ditions, without  going  into  detail  or  stating 
the  considerations  which  control  our  conclu- 
sion on  the  subject,  we  content  ourselves 
with  saying,  first,  that  as  to  the  steamship 
company  we  are  of  the  opinion  that,  on  the 


failure  to  make  the  amount  of  the  decree 
against  Hogan  k  Sons,  the  libellant  will  b« 
entitled  to  recover  over  against  that  com- 
pany to  the  amount  of  $100,  to  which  its 
liability  was  limited,  as  stated  in  the  biU  of 
lading  under  which  the  shipment  was  made; 
second,  that  even  looking  upon  the  Express 
Company  as  a  forwarder,  under  the  circmn- 
stances  of  the  case  and  the  terms  of  the  bill 
of  lading  under  which  the  car  was  shipped 
by  that  company,  the  trial  court  rightly  held 
it  liable,  and  that  recovery  against  it  on 
failure  to  enforce  the  decree  against  Hogan 
&  Sons  will  also  obtain. 

It  follows  that  the  decree  below  must  be 
reversed  and  the  cause  remanded  to  the  trial 
court,  with  directions  to  set  aside  its  decree 
in  so  far  as  it  dismissed  the  steamship 
company  from  the  case,  and  to  enter  a  de- 
cree in  conformity  with  this  opinion. 

Reversed  and  remanded. 

(241  U.  8.  633) 
STATE  OF  mSSOURI,  Complainant, 

V. 

CHICAQO,    BURLINGTON,    &    QUINOY 
RAILROAD  COMPANY. 

JuDoicEiVT  ^=»665— Estoppel  Bt— Dscbek 
IN  Rate  Casb— Dismissing  "Without 
Prejudice." 

1.  The  final  dismissal  of  a  suit  by  a 
railway  company  to  enjoin  the  enforcement 
by  state  officers  of  a  rate-fixing  law  in  its 
entirety,  on  the  ground  that  to  enforce  the 
rates  as  fixed  by  the  state  would  result  hi 
confiscation,  although  '^without  prejudice," 
estops  the  railway  company,  when  sued  by 
the  state  to  recover  back  passenger  fares  in 
excess  of  the  rates  established  by  law,  col- 
lected during  the  period  covered  by  an  in- 
junction granted  m  the  prior  suit,  from 
state  officers  when  traveling  within  the 
state,  on  state  business,  to  assert  that  the 
rates  as  fixed  by  the  state  were  so  low  as 
to  be  confiscatory,  since  the  reservation 
"without  prejudice"  did  not  leave  the  con- 
troversy open  as  to  the  period  with  which 
the  decree  dealt,  but  merely  permitted  a  re- 
newal of  the  application  for  relief  if  justi- 
fied by  future  operation  and  changed  condi- 
tions. 

TEd.  Not«i.— For  other  cases,  see  Judgment, 
Gent.  Dig.  §  1018:    Dec  Dig.jA5»565. 

For  other  doflnitlons,  see  words  and  PhraBes, 
First  and  Second  Series.  Without  Prejudice.] 

Judgment  ^=>632—Estoppei/— Inconsist- 
ent  Positions   in   Judicial  Pbooekd- 

INOS. 

2.  A  railway  company  which  secured  an 
injunction  restraining  the  enforcement  in 
its  entirety  of  a  state  rate-making  law  as 
confiscatory  cannot  avoid  the  effect  of  a 
final  decree  of  dismissal  as  an  estoppel  in 
a  subsequent  suit  by  the  state  to  recover 
excess  passenger  fares  collected  from  state 
officers  during  the  period  covered  by  the 
injunction  by  asserting  that,  because  the 
state  was  not  and  could  not  have  been  a 
party  to  the  prior  suit,  the  restraint  of  the 
injunction  did  not  operate  asrainst  tlie  rate- 
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makiiig  power  bo  far  u  the  interest  of  the 
state  is  concerned. 

^tlM.    Note.— For   otber   eases,    see   Judgment, 
Cent.  Diff.  §  1148;    Dec  Dls.  «=><32.] 

[No.  16,  Original.] 

Argued  May  3  and  4,  1916.    Decided  June 
12,  1916. 

MOTION  to  strike  the  defense  of  con- 
fiscation from  the  answer  of  a  railway 
company  in  an  original  action  by  which  a 
state  seeks  to  recover  from  the  railway  com- 
pany passenger  fares  in  excess  of  the  rates 
established  by  the  state,  paid  by  state  of- 
ficers when  traveling  within  the  state,  on 
state  business.    Motion  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Barker,  Attorney  General 
of  Missouri,  and  Messrs.  Lee  B.  Ewing,  W. 
T.  Rutherford,  and  Kenneth  C.  Sears  for 
complainant. 

Messrs.  O.  M.  Spencer,  Frank  Hager- 
man,  and  Chester  M.  Dawes  for  defendant. 

Messrs.  F.  W.  Paschal,  Clifford  B.  Allen, 

W.  T.  Alden,  Ernest  E.  Watson,  and  Her- 

«  bert  A.  Abemethy  as  amioi  curia, 

N 

*  *Mr.  Chief  Justice  White  delivered  the 
(pinion  of  the  court: 

A  preliminary  outline  is  essential  to  clear 
the  way  for  an  understanding  of  the  case. 
By  original  action  here  brought,  the  state 
sues  to  recover  a  sum  of  money  for  passenger 
fares  in  excess  of  the  rate  established  by 
law,  paid  by  its  officers  when  traveling  with- 
in the  state,  on  state  business.  Answering, 
the  railroad  alleges  among  other  defenses 
that  the  rates  fixed  by  law  were  so  low  as  to 
be  confiscatory,  and  henoe  repugnant  to  the 
Constitution  of  the  United  States.  The  mat^ 
ter  for  decision  arises  on  a  motion  on  be- 
half of  the  state  to  strike  out  this  defense 
on  the  ground  that  the  right  to  assert  it  is 
barred  by  a  decree  of  this  court,  establishing 
that  the  rates  fixed  by  the  state  law  were 
lawful,  and  not  confiscatory, — a  decree  the 
conclusive  effect  of  which,  it  is  asserted,  the 
railroad  company  is  estopped  from  denying. 
The  case  as  made  by  the  pleadings  and  by 
the  record  in  which  the  decree  relied  on  was 
rendered,  of  which  we  take  judicial  notice,  is 
this:  In  April,  1905,  by  law,  Missouri  es- 
i^tablished  certain  freight  rates.  Almost  at 
g  once  the  defendant  company  and  others  filed 

•  their  bills  in*the  circuit  court  of  the  United 
States  for  the  western  district  of  Missouri 
against  the  State  Board  of  Warehouse  Com- 
missioners, the  attorney  general  of  the 
state,  and  certain  shippers,  alleged  to  be 
representative,  to  enjoin  the  carrying  out  of 
the  rate-fixing  law  on  the  ground  that  to  en- 
force the  rates  which  it  fixed  would  result 
in  confiscation  and  a  taking  of  the  property 


of  the  railroads  in  violaticm  of  the  Constitu- 
tion. An  injunction  was  granted  prohibiting 
the  carrying  into  effect  of  the  rate  law. 
While  these  suits  were  pending,  the  state 
by  law  fixed  a  passenger  rate,  and,  re- 
pealing the  freight  law  which  had  been  en- 
joined, enacted  another,  and  by  supplemen- 
tal bills  both  these  laws  were  assailed  on  the 
grounds  upon  which  the  other  law  had  been 
attacked,  and  injimctions  were  awarded  re- 
straining their  enforcement.  After  much 
testimony  c^ered  on  the  issue  of  confisca- 
tion, the  court  permanently  enjoined  the  en- 
forcement of  the  state  statutes.  On  review 
in  this  court,  as  to  the  railroad  now  before 
us  and  others,  this  conclusion  was  held  to 
be  erroneous,  and  the  decree  which  was  en- 
tered here  reversed  and  remanded  the  ease, 
with  directions  to  dismiss  the  bill,  without 
prejudice.  Missouri  Rate  Cases  (Knott  v. 
Chicago,  B.  &  Q.  R.  Co.)  230  U.  S.  474,  609, 
67  L.  ed.  1671,  1696,  33  Sup.  Ct.  Rep.  976. 

Although  the  contentions  respectively 
pressed  in  argument  are  numerous,  their 
solution  depends  upon  the  application  of  a 
few  well-settled  principles  which  we  proceed 
to  state  in  order  to  test  all  the  propositions 
by  applying  them,  and  thus  avoid  redun- 
dancy. 

1.  In  Chicago,  M.  k  St  P.  R.  Co.  v.  Min- 
nesota, 134  U.  S.  418,  33  L.  ed.  970,  3  In- 
ters. Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702,  considering  a  law  fixing  railroad  rates 
in  the  light  of  two  settled  rules,  (a)  that, 
in  exerting  the  public  rate-making  power,  the 
rates  cannot  be  made  so  low  as  to  be  con- 
fiscatory, without  violating  the  Constitu- 
tion, and  (b)  that  although  a  state  is  not 
subject  to  suit  without  its  consent,  there  is 
always  the  right  to  enjoin  an  individual, 
whether  he  is  a  state  officer  or  not,  from  do-  ^ 
ing  an  act  violating  the  Constitution,  that  is,  g 
from  taking  property^ unlawfully,  it  was* 
held  that  both  these  propositions  controlled 
in  the  fullest  degree  in  the  legislative  fixing 
of  railroad  rates.  In  fact  it  was  in  that 
case  decided  that  from  the  act  of  fixing  rail- 
road rates  by  law  there  resulted  the  duty  to 
provide  an  opportunity  for  testing  their  re- 
pugnancy as  a  unit  to  the  Constitution  in 
case  there  was  a  charge  that  they  were  con- 
fiscatory. It  was  accordingly  held  that,  in 
virtue  of  the  due  process  of  law  provision 
of  the  14th  Amendment,  the  state  could  not 
by  mandamus  compel  a  railroad  to  comply 
with  rates  fixed  by  a  state  law  unless  an  op- 
portunity was  afforded  to  test  the  question 
of  confiscation. 

Developing  and  applying  this  doctrine  in 
many  cases,  it  came  to  pass  that  on  the 
complaint  of  a  railroad  as  to  the  confisca- 
tory character  of  rates  fixed  by  state  law, 
the  right  was  recognized  to  test  the  rates 
as    a   unit,    and    therefore   to    obtain    an 
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injunction  restraining  the  enforcement  of 
the  state  law  in  its  entirety;  and  that 
for  such  purpose  any  officers  of  the 
state  having  any  power  to  directly  enforce 
the  law,  or,  by  indirection,  to  give  effect  to 
the  same  in  any  manner  whatever,  were 
qualified  as  defendants  to  stand  in  judg- 
ment for  the  relief  asked.  Reagan  v.  Farm- 
ers' Loan  &  T.  Co.  164  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047;  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418;  Ex 
parte  Young,  209  U.  S.  123,  62  L.  ed.  714, 

13  L.R.A.(N.S.)   932,  28  Sup.  Ct.  Rep.  441, 

14  Ann.  Cas.  764;  Willcox  v.  Consolidated 
Gas  Co.  212  U.  S.  19,  53  L.  ed.  382,  48  L.R.A. 

(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann. 
Cas.  1034;  Minnesota  Rate  Cases  (Simpson 
V.  Shepard)  230  U.  S.  362,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A,  18;  Missouri  Rate  Cases 

(Knott  V.  Chicago,  B.  &  Q.  R.  Co.)  230  U.  S. 
474,  57  L.  ed.  1571,  33  Sup.  Ct.  Rep.  975; 
Norfolk  ft  W.  R.  Co.  v.  Conley,  236  U.  S. 
605,  59  L.  ed.  746,  P.U.R.1915C,  293,  35  Sup. 
Ct.  Rep.  437. 

2.  While  it  is  true  that  the  comprehen- 
eive  right  thus  recognized  was  broader  and 
more  efHcacious  than  would  be  the  right  of  a 
railroad  merely  to  resist  in  each  particular 
case  an  individual  effort  to  enforce  a  single 
rate  fixed  by  law  (see  Ex  parte  Young,  209 
U.  S.  123,  52  L.  ed.  714,  13  L.R.A.(N.S.) 
932,  28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764), 
it  is  true  also  that  the  recognized  broader 
right  was  not,  unless  it  was  availed  of,  ex- 
clusive of  the  latter  and  narrower  one,  that 
is,  the  riglit  to  resist  separate  attempts  to 

a  enforce  a  rate.    St  Louis  &  S.  F.  R.  Co.  v. 

S  GUI,  156  U.  6.  649,  39  L.  ed.  567,  15  Sup. 

•  Ct.  Rep.  484.  This*principle  was  but  a  rec- 
ognition of  the  fact  that  the  broader  right 
to  invoke  a  complete  remedy  to  enjoin  the 
law,  and  thus  prevent  the  enforcement 
of  the  rates,  did  not  take  away  the  nar- 
rower right  of  a  railroad  to  stand  up- 
on the  defensive,  and  merely  resist  the 
attempt  to  enforce  the  rate  in  each  par- 
ticular case,  because  of  their  confiscatory 
character.  One  right  was  not  destructive 
of  the  other,  because  there  was  freedom  to 
elect  which  of  the  two  would  be  pursued. 

8.  Resulting  from  the  principles  just 
stated,  recognizing  that  the  operation  of  a 
decree  enjoining  the  giving  effect  to  a  rate 
law,  because  of  its  alleged  confiscatory 
character,  differed  materially,  both  as  to  the 
public  interest  and  that  of  the  railroad, 
from  the  consequences  which  would  arise 
from  a  mere  decree  rejecting  the  complaint 
of  a  person  as  to  an  individual  and  consum- 
mated grievance,  based  on  the  claim  that  an 
illegal  rate  had  been  charged,  it  came  to 
pass  that  a  form  of  decree  came  to  be  ap« 


plied  in  rate  cases  to  meet  and  provide  for 
this  difference.  In  other  words,  in  a  rate 
case  where  an  assertion  of  confiscation  was 
not  upheld,  because  of  the  weakness  of  the 
facts  supporting  it,  the  practice  came  to  be 
that  the  decree  rejecting  the  claim  and 
giving  effect  to  the  statute  was,  where  it 
was  deemed  the  situation  justified  it^ 
qualified  as  "without  prejudice,"  not  to 
leave  open  the  controversy  as  to  the 
period  with  which  the  decree  dealt,  and 
which  it  concluded,  but  in  order  not  to 
prejudice  rights  of  property  in  the  future, 
if,  from  future  operation  and  changed  con- 
ditions arising  in  such  future,  it  resulted 
that  there  was  confiscation.  And  the  same 
limitation  arising  from  a  solicitude  not  to 
unduly  restrain  in  the  future  the  operation 
of  the  law  came  to  be  applied  where  the  as- 
serted confiscation  was  held  to  be  estab- 
lished. In  other  words,  the  decree  enjoin- 
ing the  enforcement  of  the  statute  in  that 
case  was  also  qualified  as  without  preju-^ 
dice  to  til e  enforcement  of  the  statute  ing 
the  future  if  a  change  in*conditions  arose.* 
The  doctrine  in  the  first  aspect  nowhere 
finds  a  more  lucid  statement  than  the  one 
made  on  behalf  of  the  court  by  Mr.  Justice 
Moody  in  Enoxville  v.  Knoxville  Water  Ca 
212  U.  S.  1,  63  L.  ed.  371,  29  Sup.  Ct.  Rep, 
148.  It  has  since  been  repeatedly  applied 
in  language  which,  in  the  completest  way, 
makes  the  meaning  of  the  limitation 
"without  prejudice"  in  such  a  case  clear, 
and  leaves  no  ground  for  any  dispute  what- 
ever on  the  subject.  Willcox  v.  Consoli- 
dated Gas  Co.  212  U.  S.  19,  53  L.  ed.  382, 
48  L.RA.(N.S.)  1134,  29  Sup.  Ct.  Rep. 
192,  15  Ann.  Cas.  1034;  Northern  P.  R.  Co. 
V.  North  Dakota,  216  U.  S.  579,  54  L.  ed. 
624,  30  Sup.  Ct.  Rep.  423;  Louisville  T. 
Cumberland  Teleph.  &  Teleg.  Co.  225  U.  S. 
430,  56  L.  ed.  1151,  32  Sup.  Ct.  Rep.  741; 
Missouri  Rate  Cases  (Knott  v.  Chicago,  B. 
&  Q.  R.  Co.)  230  U.  S.  474,  67  L.  ed.  1571, 
33  Sup.  Ct.  Rep.  976;  Des  Moines  Gas  Co. 
V.  Des  Moines,  238  U.  6.  153,  59  L.  ed. 
1244,  P.U.R.1915D,  577,  35  Sup.  Ct  Rep. 
811.  A  complete  illustration  of  the  opera- 
tion of  the  qualification  is  afforded  by  the 
North  Dakota  Case,  just  cited,  since  in 
that  case,  as  a  result  of  the  qualification 
''without  prejudice,"  the  case  was  subse- 
quently reopened,  and  upon  a  consideration 
of  new  conditions  arising  in  such  future 
period,  a  different  result  followed  from  that 
which  had  been  previously  reached.  230 
U.  S  585,  69  L.  ed.  735,  L.ILA.  — ,  — ^ 
P.U.R.1916C,  277,  35  Sup.  Ct.  Rep.  429, 
Ann.  Cas.  191 6A,  1.  As  to  the  second  as- 
pect, that  is,  the  significance  of  the  limita- 
tion "without  prejudice"  as  applied  to  a 
decree  which  enjoined  the  rates  as  confisca- 
tory, the  meaning  of  the  reservation  as  W9 
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bAT»  stated  it  was  in  expreag  terms,  through 
tti  abundance  of  precaution*  defined  and 
stated  in  the  opinion  in  the  Missouri  Rate 
Cases  (Knott  v.  Chicago,  B.  &  Q.  R.  Co.) 
£30  U.  S.  474,  608,  67  U  ed.  1671,  1604,  33 
Bup.  Ct  Rep.  076. 

Let  us  test  the  merit  of  the  respective 
eontentions  by  these  propositions. 

(a)  It  is  insisted  that  the  right  obtains 
to  assert,  as  against  the  individual  suit  of 
the  state,  the  existence  of  the  confiscation 
for  the  very  period  covered  by  the  previous 
finding  that  there  was  a  failure  to  establish 
the  confiscation,  because  the  reservation 
'Srithout  prejudice,"  which  was  made  in 
that  decree,  leaves  the  whole  subject  open 
for  a  renewed  attack  as  to  individuals,  and, 
indeed,  by  general  complaint  as  to  the  un- 

^  oonstitutionality  of  the  law  as  a  whole. 
2  But  this  proposition  simply  disregards  the 
*  foundation  upon  which  such  a  reservation 
eame  to  be  applied,  as  we  have  just 
pointed  out,  in  cases  involving  an  assault 
upon  the  present  and  future  operation  of 
a  law  fixing  rates.  In  other  words,  the 
eontenticm  but  accepts  the  doctrine  pre- 
Tiously  announced,  and  yet  repudiates  the 
eases  by  which  that  doctrine  was  estab- 
lished, by  affixing  a  meaning  to  the  reserva- 
tion "without  prejudice,"  as  used  in  the 
eases,  wholly  destructive  of  the  sole  ob- 
ject and  purpose  for  which,  in  those  cases, 
the  reservation  came  to  be  applied*  Again, 
it  is  said,  conceding  that  the  limitation 
'Srithout  prejudice,"  when  applied  to  a 
rate  case,  under  the  authorities,  has  the 
significance  which  we  have  affixed  to  it,  that 
meaning  should  only  prevent  the  reopening 
of  the  inquiry  as  to  the  period  embraced 
by  the  testimony  in  the  case,  and  therefore 
should  not  be  extended  so  as  to  prevent  the 
reopening  from  the  time,  at  least,  of  the 
dose  of  the  testimony.  This,  it  is  said, 
must  be  the  case,  since  there  might  well  be 
a  change  in  conditions  between  the  time 
when  the  proof  in  a  case  was  taken  and  the 
entry  of  the  final  decree.  But  this  conten- 
tion again  disregards  the  doctrine  upon 
which,  as  we  have  pointed  out,  the  reserva- 
tion in  rate-making  cases  came  to  be  ap- 
plied. In  other  words,  it  treats  the  reser- 
vation "without  prejudice"  as  looking 
backward,  and  overthrowing  that  which 
was  concluded  by  the  decree,  instead  of  con- 
sidering it  in  its  true  light,  that  is,  as 
looking  forward  to  the  future,  and  provid- 
ing for  conditions  which  might  then  arise. 

(b)  Conceding,  for  the  argument's  sake, 
the  controlling  influence  of  what  we  have 
said,  nevertheless  the  contention  is  that  the 
previous  decree  is  here  inapplicable,  since 
the  state  was  not  a  party  to  the  litigation 
in  which  the  decree  was  entered;  indeed, 
oould  not  have  been  made  a  party  without 


its  oonsenL  But  once  more  the  argument 
proceeds  upon  a  disregard  of  the  previous 
cases,  upon  the  authority  of  which  the 
right  was  exercised  to  obtain,  on  the  charge  9 
of  confiscation,  the  exertion  of  judicial*  au-# 
thority  to  stay  or  suspend  every  vestige  of 
power  asserted  by  the  state  statute  fixing 
rates  until  the  controversy  was  determined. 
In  other  words,  the  proposition  ignores  the 
doctrine  settled  by  the  previous  cases  that 
there  inhered  in,  and  went  along  with,  the 
rate-making  power,  a  duty  on  the  part  of 
the  state  to  afford  means  for  judicially 
deciding  a  question  of  confiscation  when 
asserted.  It  is  true,  as  we  have  previously 
pointed  out,  that  because  there  was  a  right 
on  the  part  of  a  railroad  to  sue  to  prevent 
the  executi(m  of  the  state  power  manifested 
in  the  rate-making  law,  it  did  not  follow 
that  the  railroad  was  deprived  of  its  right 
to  resist  the  enforcement  of  the  law  by  way 
of  defense  when  an  attempt  was  made  to 
enforce  the  law  against  it.  But  it  is  true 
also,  as  wo  have  seen,  that  the  right  to 
elect  between  the  two  was  undoubted, — an 
election  the  potency  of  which  was  pointed 
out  in  the  Gill  Case,  supra,  and  was,  more- 
over, in  the  clearest  way,  fully  expounded 
in  the  Young  Case,  200  U.  S.  p.  166, 
62  U  ed.  731,  13  L.R.A.(N.S.)  032,  28 
Sup.  a.  Rep.  441,  14  Ann.  Gas.  764. 
This  being  true,  it  is  obvious  that  the  ques- 
tion here  is  not  how  far  the  decree  re- 
lied upon  was  binding  upon  parties  wiio 
were  not  technical  defendants,  but  how 
far  is  it  binding  upon  the  railroad  t  In 
other  words,  it  is  whether,  when  there  has 
been  an  election  to  obtain  a  remedy  by 
proceedings  against  particular  defendants, 
comprehensive  enough  to  restrain  the  giv- 
ing effect  of  every  vestige  of  state  power 
which  was  embraced  in  the  authority  ex- 
erted by  the  state  in  passing  the  rate-mak- 
ing law,  it  can  now  be  said  by  the  rail- 
road, in  order  to  frustrate  or  limit  the 
decree  rendered  in  the  case,  that  the  re- 
straint did  not  operate  as  against  the  rate- 
making  power  so  far  as  the  interest  of  the 
state  is  concerned,  because  the  state  was 
not  a  party.  The  right  to  restrain  the 
whole  power  having  been  enjoyed  for  the 
purpose  of  the  complaint  as  to  confisca- 
tion which  was  made,  the  contrary  can- 
not be  asserted  in  order  to  escape  the 
effect  of  the  decree,  holding  that  such^ 
complaint  was  erroneously  made.  In  last  J 
analysis,^ the  contention  comes  simply  to* 
asserting  that  the  settled  rule  of  Ex 
parte  Young  and  the  cases,  which  pre- 
ceded it  was  wrong,  and  there  was  no 
right  to  restrain  the  complete  enforo^noit 
of  the  rate  law  without  the  presence  of 
the  state  as  a  technical  party.  And  the 
cogency  of  this  consideration  is  made  quite 
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dear  by  bearing  in  mind,  aa  expressly 
pointed  out  in  the  Young  Case,  supra,  that 
the  power  which  the  court  possessed  by 
virtue  of  the  bringing  of  the  suit  at  the 
instance  of  the  railroad  to  enjoin  and  sus- 
pend the  whole  rate-making  law  comprehen- 
sively included  the  right  to  stay  proceed- 
ings brought  in  other  courts,  which  would 
have  tended  to  set  aside  or  frustrate  the 
authority  to  completely  exercise  the  ju- 
risdiction acquired. 

As  it  results  from  what  we  have  said 
that,  in  our  opinion,  by  the  application  of 
the  most  elementary  principles  of  estoppel, 
the  railroad  may  not  be  heard  to  disavow 
what  it  asserted  in  order  to  secure  the  sus- 
pension of  the  rate  law  during  the  suit,  it 
follows  that  it  was  without  right  in  this 
ease  to  assert  the  defense  of  confiscation, 
and  the  motion  to  strike  out  the  same  must 
therefore  prevail. 

As  the  view  which  we  have  taken  of  the 
controversy  has  not  rendered  it  necessary  to 
consider  whether,  in  any  event,  the  suit 
was  not  a  dass  suit  binding  upon  all,  into 
that  subject  we  have  not  stored.  Addi- 
tionally, we  have  not  considered,  and  ex- 
press no  opinion  upon,  the  arguments  deal- 
ing with  questions  of  the  ultimate  right  to 
recover  in  the  absence  of  a  condition  to 
that  effect  imposed  when  the  injunction 
was  issued,  in  view  of  the  terms  of  the  in- 
junction bond,  etc.,  etc 

The  motion  to  strike  out  the  defense  of 
eonfiscation  from  the  answer  is  granted. 

Mr.  Justice  McKenna  dissents. 

(ML  u.  s.  fin) 

OOHHONWEALTH  OF  VIRGINIA,  Com- 
plainant, 

V. 

STATE  OF  WEST  VIRGINIA. 

Btatbb  «=»213  ^  BxEOUTioN  —  Against 

Btatb. 

Execution  will  not  issue  on  a  money 
judgment  against  a  state,  where  the  state 
legislature  has  not  met  since  the  rendition 
9t  tiie  judgment,  and  will  not  again  meet  in 
regular  session  until  the  assembling  of  a 
new  legislature,  the  members  of  which  have 
not  been  chosen. 

rsd.  Note.— For  other  csms,  see  States,  Gent 
DIS.  §  101 :    Deo.  Dig.  ^=:»213.] 

[No.  2,  Original.] 

Submitted  June  6,  1916.    Decided  June  12, 
1916. 

PETITION    for    a    Writ    of    Execution 
against  the  state  of  West  Virginia  upon 
a  money  judgment  in  favor  of  the  common- 
wealth of  Virginia.    Denied  without  preju- 
dice. 
The  faots  are  stated  in  the  opinion* 


Mr.  John  Garland  PoUarcl,  Attomijf 
General  of  Virginia,  for  the  petition. 

Mr.  A.  A.  Idlly,  Attorney  General  of 
West  Virginia,  and  Mr.  John  H.  Holt  op- 
posed. ^ 

» 
*Mr.  Chief  Justice  White  delivered  the? 
opinion  of  the  court: 

In  the  original  cause  of  Virginia  v.  West 
Virginia,  on  the  14th  day  of  June,  1915 
[238  U.  S.  202,  69  L.  ed.  1272,  36  Sup.  Ct 
Rep.  795],  a  decree  was  rendered  in  favor 
of  Virginia  and  against  West  Virginia  fores 
the  sum  of  $12,393,929.50,  with  interest  g 
thereon  at  the  rate* of  6  per  centum  from* 
July  1st,  1916,  until  paid.  Virginia  now 
petitions  for  a  writ  of  execution  against 
West  Virginia,  on  the  ground  that  such  re- 
lief is  necessary,  as  the  latter  has  taken 
no  steps  whatever  to  provide  for  the  pay- 
ment of  the  decree.  West  Virginia  resists 
the  granting  of  the  execution  on  three 
grounds:  (1)  "Because  the  state  of  West 
Virginia,  within  herself,  has  no  power  to 
pay  the  judgment  in  question,  except 
through  the  legislative  department  of  her 
government,  and  she  should  be  given  an 
opportunity  to  accept  and  abide  by  the  de- 
cision of  this  court,  and,  in  the  due  and 
ordinary  course,  to  make  provision  for  its 
satisfaction,  before  any  steps  looking  to 
her  compulsion  be  taken;  and  to  issue  an 
execution  at  this  time  would  deprive  her  of 
such  opportimity,  because  her  legislature 
has  not  met  since  the  rendition  of  said 
judgment,  and  will  not  again  meet  in  regu- 
lar session  until  the  second  Wednesday  in 
January,  1917,  and  the  members  of  that 
body  have  not  yet  been  chosen;"  (2)  be- 
cause presumptively  the  state  of  West  Vir- 
ginia has  no  property  subject  to  execution; 
and  (3)  because,  although  the  Constitu- 
tion imposes  upon  this  court  the  duty,  and 
grants  it  full  power,  to  consider  controver- 
sies between  states,  and  therefore  authority 
to  render  the  decree  in  question,  yet  with 
the  grant  of  jurisdiction  there  was  con- 
ferred no  authority  whatever  to  enforce  a 
money  judgment  against  a  state  if,  in  the 
exercise  of  jurisdiction,  such  a  judgment 
was  entered. 

Without  going  further,  we  are  of  the 
opinion  that  the  first  groimd  furnishes  ad- 
equate reason  for  not  granting  the  motion 
at  this  time. 

The  prayer  for  the  issue  of  a  writ  of  exe- 
cution is  therefore  denied,  without  preju- 
dice to  the  renewal  of  the  same  after  the 
next  session  of  the  legislature  of  the  state  of 
West  Virginia  has  met  and  had  a  reason- 
able opportunity  to  provide  for  the  paj» 
ment  of  the  judgment. 

And  it  is  so  ordered. 


^s>FoT  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Xov-Numbercd  Digests  ft  Indexes 
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WiLSoir  Ctrbbs  CoiiPAinr,  Appellant,  t. 

EinuQUB  DKL  Pozo  T  Maboos  et  aL    [Na 

135,  October  Term,  1014.] 

Motion  for  leave  to  file  in  the  trial  court 
a  lupplemental  bill  in  the  nature  of  a 
bill  of  reriew. 

See  nme  ease  below.  SW  U.  8.  836,  69  L.  ed. 
768,  86  Sup.  Ct.  Rep.  446. 

Mr.  John  C.  Cooper  for  appellant. 
Meeara.   Joseph   H.   Jonee,   William   W. 
Dewhnrat,  and  John  C.  Jonea  for  appellees. 
Maj  1,  1910.    Denied. 


IttfTATius  TnfOTHT  Tbibzor  LiifOOLif,  Ap- 
pellant, T.  JAHES   M.  PowEB,  Marshal, 
etc.     [No.  793.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  Eastern  District  of 

New  York. 
See  same  esse  below,  888  Fad.  70. 
Mr.  Addison  8.  Pratt  for  appellant. 
Mr.  Charles  Fox  for  appellee. 
May  1,  1916.     Per  Curiam:     Judgment 

affirmed  with  costs  upon  the  authority  of 

(1)  Re  Oteiza  y  Cortes,  136  U.  8.  330,  334, 
84  L.  ed.  464,  466,  10  8up.  Ct  Rep.  1031, 
8  Am.  Crim.  Rep.  241;  Omelas  T.  Ruiz,  161 
U.  8.  602,  608,  40  L.  ed.  787,  789,  16  8up. 
Ct.  Rep.  689;  Bryant  T.  United  States,  167 
U.  8.  104,  106,  42  L.  ed.  94,  96,  17  Sup. 
Ct  Rep.  744;  Terlinden  t.  Ames,  184  U.  8. 
270,  278,  46  L.  ed.  634,  641,  22  Sup.  Ct. 
Rep.  484,  12  Am.  Crim.  Rep.  424;  Eliaa 
y.  Ramirez,  216  U.  8.  398,  406,  407,  64  L. 
ed.  253,  266,  267,  30  Sup.  Ct.  Rep.  131; 
McNamara  y.  Henkel,  226  U.  8.  620,  523, 
67  L.  ed.  830,  332,  33  Sup.  Ct  Rep.  146; 

(2)  David  Kaufman  ft  Sons  Co.  y.  Smith, 
216  U.  8.  610,  64  L.  ed.  636,  30  Sup.  Ct 
Rep.  419;  Toop  y.  Ulysses  Land  Co.  237  U. 
8.  580,  69  L.  ed.  1127,  86  Sup.  Ct  Rep. 
739;  Manila  Inyest.  Co.  y.  Trammell,  239 
U.  8.  81,  60  U  ed.  — ^,86  Sup.  Ot  Bep.  12. 


Habbt  QLiysB,  Petitioner,  y.  United  Statbb. 

[No.    938.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 
See  same  case  below,  880  Fed.  STL 

Messrs.  George  A.  Knight  and  Charles  J. 
Heggerty  for  petitioner. 

Mr.  Solicitor  General  Dayia  for  respond* 
ent. 

May  1,  1916.    Denied. 

Jonw  P.  Bbogan,  Petitioner,  y.  National 

SUBETT  COMPANT.      [No.  949.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

See  same  case  below,  U  R.  A.  — ,  — ,  828  Fad. 
6T7,  143  C.  C.  A.  89. 

Mr.  John  A.  Cline  for  petitioner. 

Mr.  Thomas  H.  Hogsett  for  respondent 

May  1,  1916.    Denied. 


United  States  of  Amebioa,  Appellant,  y. 
Lake    Shobb    ft    Michigan    Southebn 
Railway  Cohpant  et  al.     [No.  346.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  Southern  District  of 

Ohio. 
The  Attorney  General  for  appellant 
No  appearance  for  appellees. 
May   1,  1916.     Dismissed  on  motion  of 

counsel  for  the  appellant 


PENNSTLyANiA  Bailboad  GoifPANT,  Plain- 
tiff in  Error,  y.  Kate   Ssteba,   as  Ad- 
ministratrix, etc     [No.  238.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  New  York. 
See  same  case  below.  In  Appellate  Dlylslon.  188 

App.  DlT.  927,  147  N.  T.  Supp.  1140. 

Messrs.  Frederic  D.  McKenney  and  Har- 
old J.  Adams  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

May  1,  1916.  Dismissed  with  costs,  on 
motion  of  eounsel  for  tha  plaintiff  in  er- 
ror. 
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A.  S.  DowD,  ReeelTer.  eto.,  et  al.,  Plaintiffs 

in  Error,  v.  UiOTEa)  Mine  Wobkeba  oi 

Amebioa  et  al.     [No.  771.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Arkansas. 

Mr.  James  B.  McDonough  for  plaintiffs 
In  error. 

Messrs.  George  L.  Grant  and  Henry  Waf- 
mm  for  defendants  in  error. 

May  2,  1916.  Dismissed  with  eosts  on 
motion  of  counsel  for  the  plaintiffs  in  er« 
ror. 


Mask  Ckaio,  Plaintiff  in  Error,  t.  Com- 

ICONWBALTH  07  EJENTUOKT.       [No.   272.] 

In  Error  to  the  Hardin  County  Quarter- 
ly  Court,  the  State  of  Kentucky. 

Mr.  Hobson  L.  James  for  plaintiff  ia 
error. 

Mr.  Arthur  H.  Mann  for  defendant  in 
error. 

May  3.  1916.  Judgment  reversed  with 
costs,  and  cause  remanded  for  further  pro- 
ceedings upon  confession  of  error  by  the 
defendant  in  error,  and  on  motion  of  coun- 
sel for  the  defendant  in  error. 


PoBTEB    Lawson,    Plaintiff    In    Error,    T. 

State  oy  Louisiana.     [No.  377.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Louisiana. 

Mr.  Taliafero  Alexander  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

May  4,  1916.  Dismissed  with  costs,  pur- 
suant to  the  Tenth  Kule. 


Dakibl   a.   Loiro,   Plaintiff   in   Error,   T. 

John  E.  Shepabd.     [No.  324.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

See  same  case  below,  S5  Okla.  489,  130  Pac.  181. 

Messrs.  Lewis  0.  Lawson  and  C.  Dale 
Wolfe  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

May  8,  1916.  Fer  Ouriam:  Dismissed 
for  the  want  of  jurisdiction  upon  the  au- 
thority of  National  Foundry  &  Pipe  Works 
V.  Oconto  Water  Supply  Co.  183  U.  S.  216, 
237,  46  L.  ed.  157,  170,  22  Sup.  Ct  Rep* 
111;  Vandalia  R.  Co.  y.  Indiana,  207  U.  S. 
359,  867,  52  L.  ed.  246,  248,  28  Sup.  Ct 
Bep.  130;  Brinkmeier  t.  Missouri  P.  B. 
Co.  224  U.  S.  268,  270,  66  L.  ed.  768,  760, 
32  Sup.  Ct  Bep.  412. 


Ex  PABTX:  In  thb  Matteb  oy  Elbebt  B. 
BoBiNSONy  Petitioner.  [No.  ^  Orig- 
inal.] 

Motion  for  leaTe  to  file  petition. 
Messrs.  Qeorge  W.  Ellis  and  B.  K  Wert- 

brooks  for  petitioner. 
No  appearance  for  respondenk 
May  8,  1916.    Denied. 


Geobob  W.  Bowbn,  etc..  Petitioner,  t.  Diokb 

PbBSS   GuABD   MANXTTACTUBINO   COICFANT 

et  al.    [Na  856.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

See  same  case  below,  229  Fed.  673,  MS  01  O.  A. 
611. 

Mr.  Charles  F.  Fawsett  for  petitioner. 

No  counsel  appeared  for  respimdents. 

May  8,  1916.    Denied. 


Matob  and  Cut  Coxtnsel  of  Baltdcobb, 
Petitioner,  t.  United  Bailwats  A  Elbo 

TBIO  COMPANT  OF  BALTIliOBB.     [No.  955.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  State  of  Maryland. 

See  same  case  below,  127  Md.  MO,  M  Aa  8S1 

Mr.  S.  S.  Field  for  petitioner. 

Mr.  Sylvan  Hayes  Lauchheimer  lor  re- 
spondent. 

May  8.  1916.    Denied. 


William  W.  Downbt,  Beeeiyer,  ete..  Pe- 
titioner, T.   Habtfobd  Fbb  Insubancb 
OoifPANT.    [No.  968.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth   Circuit 

See  same  case  below,  U»  O.  O.  A.  227,  221  Fed. 
707. 

Messrs.  John  O.  Henson  and  Malcolm 
Jackson  for  petitioner. 

Messrs.  W.  CaWin  Chesnut  and  John  W. 
Davis  for  respondent 

May  8,  1916.    Denied. 


GuABANTT  Trust  Coupant  of  Nbw  York 
et  al..  Petitioners,  v.  Bettendobf  Azlb 
Company.    [No.  967.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below.  U2  C.  a  A.  U2,  222  Fed. 
M2. 

Mr.  Alfred  W.  Kiddle  for  petitionera. 

Mr.  James  B.  Shield  for  respondsnii 

May  8.  1916.    Denied. 
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Bbonz    Natiohaii    Bank,    Petitioner,    y. 

Mabcus  Kobknthal,  Trustee,  etc     [No. 

970.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 
See  same  case  below,  231  Fed.  691. 

Messrs.  Charles  D.  Folsom  and  John  Hall 
Jones  for  petitioner. 

Mr.  Eugene  L.  Bondy  for  respondent. 

May  8,  1916.    Denied. 


J.  A.  Fell^ss,  Administrator,  etc..  Peti- 
tioner, y.  Chicago,  Lake  Shobk,  &  Soxtth 
Bend  Railway  Company.  [No.  972.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  lor 

the  Seventh  Circuit. 
Mr.  John  N.  Hughes  for  petitioner. 
Mr.  8.  H.  Tolles  for  respondent. 
May  8,  1916.    Denied. 


Bates  County,  in  the  State  of  Missouri, 
et  al..  Petitioners,  v.  Pebcy  A.  Hipplb  et 
al.,  etc.     [No.  976.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below.  128  a  a  A.  486,  22S  Fed. 

SI. 

Mr.  John  T.  Barker  for  petitioners. 
Mr.  William  M.  Williams  for  respond- 
ents. 
May  8,  1916.    Denied. 


ViBQiNiA  Railway  ft  Poweb  Company  et 

al..  Petitioners,  y.  Chablbb  Haix  Davis. 

[No.  980.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Messrs.  E.  Randolph  Williams,  Charles 
P.  Howland,  Eppa  Hunton,  Jr.,  Arthur  H. 
Van  Brunt,  and  Henry  W.  Anderson  for 
petitioners. 

Bee  same  case  below.  229  Fed.  682. 

Mr.  James  Mann  for  respondent; 

May  8,  1916.    Denied. 


BoTiBn  Stbaicship  Company  (Ltd.),  etc.. 

Petitioner,  y.  Maby  A.   Clarke.     [No. 

983.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  foi 
the  Fifth  Circuit, 

Messrs.  J.  Parker  Eirlin,  Charles  R. 
Hickox,  and  Mark  W.  Maclay,  Jr.,  for  peti- 
tioner. 

Messrs.  W.  A.  Blount,  A«  OL  Blount,  and 
F.  B.  Carter  for  respondent. 

May  8,  1916.    Denied. 


Anna  C.  Dunham  ^t  aL,  Plaintiffs  in  Er- 
ror, V.  Claba  V.  Kauffman  et  al.    [No. 
189.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Ohio. 
See  same  case  below,  90  Ohio  St  419,  108  N.  B. 

ms. 

Mr.  D.  K.  Watson  for  plaintiffs  in  error. 

Mr.  Charles  C.  Pavey  for  defendants  in 
error. 

May  22,  1916.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction,  upon  the  author- 
ity of  (1)  Equitable  Life  Assur.  Soc.  y. 
Brown,  187  U.  8.  308,  314,  47  L.  ed.  190, 
193,  23  Sup.  Ct.  Rep.  123;  Consolidated 
Tump.  Co.  V.  Norfolk  ft  O.  V.  R.  Co.  228 
U.  S.  596,  600,  57  L.  ed.  982,  983,  33  Sup. 
Ct.  Rep.  609;  Manhattan  L.  Ins.  Co.  y. 
Cohen,  234  U.  S.  123,  137,  58  L.  ed.  1246, 
1254,  34  Sup.  Ct.  Rep.  874.  (2)  Penn- 
sylvania College  Cases,  13  Wall.  190,  20 
L.  ed.  650;  Newburyport  Water  Co.  y. 
Newburyport,  193  U.  S.  561,  48  L.  ed.  795, 
24  Sup.  Ct.  Rep.  553;  Missouri  P.  R.  Co. 
V.  Kansas,  216  U.  S.  262,  274,  275,  54  L. 
ed.  472,  477,  478,  80  Sup.  Ct  Rep.  830. 
(3)  Deming  y.  Carlisle  Packing  Co.  226 
U.  S.  102,  105,  57  L.  ed.  140,  142,  33  Sup. 
Ct.  Rep.  80;  Ennis  Waterworks  y.  Ennis, 
233  U.  8.  652,  658,  58  L.  ed.  1139,  1141, 
34  Sup.  Ct.  Rep.  767;  Parker  y.  McLain, 
237  U.  8.  469,  471,  59  L.  ed.  1051,  1053,  35 
Sup.  Ct  Rep.  632. 

ROBEBT  D.  KiNiTEY,  Plaintiff  in  Error,  y. 

Plymouth  Rock  Squab  Company  et  al. 

[No.  344.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit. 

See  same  case  below,  181  G.  C.  A.  178»  tl4  Fed. 
766. 

Mr.  Rohert  D.  Kinney,  plaintiff  in  error, 
pro   93, 

No  appearance  for  defendants  in  error. 

May  22,  1916.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction  upon  the  author- 
ity of  (1)  Bagley  y.  General  Fire  Extin- 
guisher Co.  212  U.  8.  477,  53  L.  ed.  605, 
29  Sup.  Ct.  Rep.  341;  Weir  y.  Rountree, 
216  U.  8.  607,  54  L.  ed.  635,  30  Sup.  Ct 
Rep.  418;  St.  Anthony  Church  y.  Penn- 
sylyania  R.  Co.  237  U.  8.  575,  59  L.  ed. 
1119,  35  Sup.  Ct.  Rep.  729;  (2)  Proyident 
Say.  Life  Assur.  Soc.  y.  Ford,  114  U.  8. 
635,  641,  642,  29  L.  ed.  261,  263,  264,  5 
Sup.  Ct.  Rep.  1104;  Metcalf  y.  Watertown, 
128  U.  8.  586,  588,  32  L.  ed.  543,  544,  9 
Sup.  Ct  Rep.  173;  Pope  y.  Louisyille,  N. 
A.  &  C.  R.  Co.  173  U.  S.  573,  580,  581,  43 
Ia  ed.  814,  817,  818,  19  Sup.  Ct  Rep.  500. 
See  United  States  ex  rel.  Kinney  y.  United 
States  Fidelity  &  G.  Co.  222  U.  8.  283,  56 
Ia  ed.  200,  32  Sup.  Ct  Rep.  101;  Kinney 
y.  Plymouth  Rock  Squah  Co.  236  U.  8.  4^ 
69  L.  ed.  457,  35  Sup.  Ct.  Rep.  236. 
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Oct.  Tbric, 


JTaen  National  Bank  or  DErxANOBt  PUln- 

tiff  in  Error,  ▼.  William  A.  Kehnast 

et  al.     [No.  333.] 

In  Brror  to  the  Supreme  Court  of  the 
State  of  Ohio. 

See  same  case  below,  91  Ohio  81.  S77,  110  N.  B. 
1069. 

Mr.  Robert  Newbegin  for  plaintiff  in  er- 
ror. 

Mr.  T.  T.  Shaw  for  defendants  in  error. 

May  22,  1916.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction  upon  the  author- 
ity of  (1)  Eustis  ▼.  Bolles,  150  U.  S.  361, 
37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  131; 
Chemical  Nat  Bank  t.  City  Bank,  160  U. 
S.  646,  40  U  ed.  568,  16  Sup.  Ct  Bep.  417; 
Leathe  ▼.  Thomas,  207  U.  S.  08,  62  L.  ed. 
118,  28  Sup.  Ct  Bep.  80;  MeUon  Co.  t. 
McCafferty,  239  U.  S.  134,  60  L.  ed.  — ^,86 
Sup.  Ct  Bep.  04;  (2)  Leather  Mfrs.  Nat 
Bank  v.  Cooper,  120  U.  S.  778,  781,  30  L. 
ed.  816,  818,  7  Sup.  Ct  Bep.  777 ;  Whitte- 
more  y.  Amoskeag  Nat  Bank,  134  U.  S. 
627,  630,  33  L.  ed.  1002,  1004,  10  Sup.  Ct 
Bep.  682;  Petri  y.  Commercial  Nat  Bank 
142  U.  S.  644,  35  L.  ed.  1144,  12  Sup.  Ct 
Bep.  825;  Herrmann  y.  Edwards,  238  U. 
S.  107,  69  L.  ed.  1224^  36  Sup.  Ct  Bep. 
839. 


National  Cabbon  Coupant  et  aL,  Peti- 
tioners, y.  Ohio  Motob  Cab  Coicpant  et 
aL  [No.  984.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 
See  same  case  below,  280  Fed.  S70. 
Mr.  W.  B.  Mente  for  petitioners. 
Messrs.  Province  M.  Pogue  and  Harry  M. 

Hoffheimer  for  respondents. 
May  22,  1016.    Denied. 

W.  L.  Wilson,  Petitioner,  v.  Fbank  Waldo 

et  al.    [No.  996.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 
See  same  case  below,  281  Fed.  664. 

Messrs.  Julius  C.  Martin,  Thomas  S.  Rol- 
lins,  and  George  H.  Wright  for  petitioner, 

Mr.  James  H.  Merrimon  for  respondents. 

May  22,  1916.    Denied. 

Crescent  Milling  Company,  Petitioner,  y. 

H.  N.  Stbait  Mandtactubing  Company. 

[No.  999.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  227  Fed.  804,  142  0.  C.  A. 
828. 

Messrs.  Harris  Richardson  and  E.  C. 
Brandenburg  for  petitioner. 

Mr.  John  I.  Dille  for  respondent 

May  22,  1916.    Denied. 


Alios  Statb  Bank  et  aL,  Petitioners,  y. 

Houston  Pastube  Company.    [No.  973.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Henry  W  Taft  and  Walter  P. 
Xapier  for  petitioners. 

Mr.  William  D.  Gordon  for  respondent 

May  22,  1916.    Granted. 


L.  T.  Hays,  Petitioner,  y.  United  Statbs. 

[No.  978.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the   Eighth   Circuit. 

Mr.  Harry  O.  Glasser  for  petitioner. 

No  appearance  for  respondent 

May  22,  1916.    Granted. 


William   MoCoaoh,   Collector,   etc.,  Peti- 
tioner, y.  Insubangb  Company  or  Nobis 
Amebioa.    [No.  998.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Mr.    Solicitor   General    Dayis    for    peti- 
tioner. 

Messrs.  G.  W.  Pepper  and  Bayard  Henry 
for  respondent 
May  22,  1916.    Granted. 


United  Statks  et  aL,  Appellants,  y.  St. 
Louis,    Ibon    Mountain,    &    Southebh 
Bailway  Company  et  aL    [No.  306.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  Eastern  District  of 

Illinois. 
See  same  case  below,  217  Fed.  80. 
The  Attorn^  General  for  appellants. 
Messrs.  Edw.  A.  Haid  and  Henry  G.  Her- 

bee  for  appellees. 
May  22,  1916.     Dismissed  on  motion  d 

counsel  for  the  appellanta. 


Cincinnati,  New  Oblbans,  &  Texas  Pa- 
cific Bailway  Company,  Plaintiff  in  Er- 
ror, y.  E.  G.  Massingaub,  as  Adminis- 
trator, et  al.     [No.  387.] 
In  Error  to  the  Court  of  Appeals  of  the 

State  of  Kentucky. 
See  same  case  below,  161  Ky.  640,  171  8.  W.  480. 
Messrs.  John  Galvin  and  Edward  Colston 

for  plaintiff  in  error. 
Mr.  James  N.  Sharp  for  defendants  in 

error. 
May  22,  1916.    Dismissed  with  costs,  on 

motion  of  eounsel  for  the  plaintiff  in  error- 


Digitized  by 


Google 


10161 


MBMOBAKDA  CSASBa 


725 


Bx.  Louis  ft  San  FnuiroiBoo  Railroad  Ooic- 

PAWY,   Plaintiflf  in   Krrop,  t,  Johh   H. 

MoxTirrs.    [No.  862.] 

In  Error  to  the  Supreme  Cknirt  of  the 
State  of  Oklahoma. 

8««  fame  case  below,  44  Okla.  868, 144  Pac  1086. 

Mr.  R.  A.  Eleinsehmidt  for  plaintiff  in 
error. 

No  eounael  appeared  for  defendant  in 
error. 

June  i,  1010.  Per  Curiam:  Judgment 
reyersed  with  costs,  and  cause  remanded  for 
further  proceedings  upon  the  authority  of 
Adams  Exp.  Co.  y.  Croninger,  226  U.  8.  491, 
67  L.  ed.  314,  44  L.RJL(N.S.)  257,  33  Sup. 
Ct  Rep.  148;  Missouri,  K.  AT.  R.  Co.  y. 
Harriman,  227  U.  S.  667,  67  L.  ed.  600,  83 
Sup.  Ct  Rep.  807;  Atchison,  T.  &  S.  F. 
B.  Co.  V.  Robinson,  233  U.  a  173,  68  L. 
ed,  901,  84  Sup.  Ct  Rep.  566;  Georgia.  F. 
&  A.  R.  Go.  y.  Bliah  Mill.  Co.  241  U.  S. 
190,  60  L.  ed.  — ^,86  Sup.  Ct  Rep.  641. 


WnxLAic  H.  MiNEB,  Petitioner,  t.  T.  H. 

Symington  Cojiipant.    [No.  1018.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seyenth  Circuit 

Messrs.  Charles  C.  Lenthicum  and  George 
I.  Haight  for  petitioner. 

Messrs.  MeMlle  Church  and  Gilbert  P. 
Ritter  for  respondent 

June  6,  1016.    Granted. 

H.  B.  HoLLiNB  &  CoMPAKT,  Petitioner,  y. 

A.  Leo  Evebett,  as  Receiver,  etc    [No. 

085.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 
See  same  ease  below,  S32  Fed.  U4. 

Messrs.  Charles  E.  Beekman  and  William 
Cb  Armstrong  for  petitioner. 

Mr.  Leonard  B.  Smith  for  respondent 

June  6,  1016.    Denied. 

Xkhioh  a  Wilkesbabbb  Coal  Coicpant, 
Petitioner,   y.   Habtfobd   ft   New   Yobk 
Tbanspobtation  Company.    [No.  004.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  140  C.  C.  A.  1,  225  Fed.  483. 
Mr.  Jackson  £.  Re3rnolds  for  petitioner. 
Mr.  John  W.  Griffin  for  respondent 
June  6,  1016.    Denied. 

William  H.  Cooper,  Petitioner,  y.  United 

States.     [No.  1005.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 
See  same  case  below,  2S2  Fed.  tU 


Mr.  John  W.  Griggs  for  petitioner. 
Mr.  Solicitor  General  Dayis  for  respond- 
ent 
June  6,  101ft.    Denied. 

WmJAM  P.  MuEEAT,  Postmaster,  Petition- 
er, y.  Post  Publishino  Goicpant.  [Na 
1007.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit 
See  same  case  below,  280  Fed.  Vt. 
Mr.  Solicitor  General  Davis  for  petitioner. 
Mr.  Edmund  A.  Whitman  for  respondent^ 
June  6,  1016b    Denied. 


William  I.  Lacwis,  etc..  Petitioner,  y.  In- 

TE&NATIONAL    StEAM    PuMP    CoMPANT    oI 

al.     [No.  1016.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Messrs.  Merritt  Lane  and  W.  Bourlce 
Cockran  for  petitioner. 

Messrs.  Charles  H.  Russell,  Paul  D. 
Cravath,  and  William  W.  Green  for  respond* 
ents. 

June  6»  1016.    Denied. 


DisiniOT  OF  Columbia,  Petitioner,  y.  Wash* 
INGTON  Gas  Light  Company.   [No.  1017.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  for  the  District  of  Co- 
lumbia. 
See  same  case  below,  44  Wash.  L.  Rep.  262. 
Messrs.    Conrad    H.    Syme    and    P.    Hi 
Stephens  for  petitioner. 

Messrs.   Benjamin   S.  Minor,   Colley  W, 
Bell,  and  J.  J.  Darlington  for  respondent 
June  5,  1016.    Denied. 


Whitney  Eable   Harmon,   Petitioner,   y^ 

United  States.     [No.  1022.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit 

See  same  case  below,  189  O.  G.  A.  19,  223  Fed. 
426. 

Mr.  A.  Coulter  Wells  for  petitioner. 

No  counsel  appeared  for  respondent 

June  6»  1016.    Denied. 


Postal  Telxgbafh  Company,  Appellant  y« 
City  of  Portland.    [No.  873.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  District  of  Oregon. 
Messrs.  William  D.  Fenton  and  Alfred 

A.  Hampson  for  appellant 
No  appearance  for  appellee. 
June  6,  1016.    Dismissed  with  costfl^  <m 

motion  of  counsel  for  the  appellant 
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Got.  Tebic, 


Kkoul  Ceebi,  as  Italian  Consular  Agent, 

etc.,    Plaintiff    in    Error,    v.    Giovanni 

Pagano,  Administrator,  etc.     [No.  903.] 

In  Error   to  the  Supreme  Court  of  the 

State  of  Ohio. 

Mr.  Newton  D.  Baker  for  plaintiff  in  er- 
ror. 

No  counsel  appeared  for  defendant  in  er- 
ror. 

June  6,  1^16.    Dismissed  with  costs,  on 
motion  -of  ct/unsel  for  the  plaintiff  in  error. 


Obanob  WitsaN  White,  Plaintiff  in  Error, 
V.  State  of  Wtominq.     [No.  678.] 
In  Errov  to  the  Supreme  Court  of  the 

State  of  Wyoming. 

See  samw  case  below,  —  Wjo.  — ,  147  Pac. 
171,  on  rehearing  148  Fac.  842. 

Mr.  A.  E.  L.  Leckie  for  plaintiff  in  error. 

Mr.  Douglas  A.  Preston  for  defendant  in 
error. 

Jun^  12,  1916.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction,  upon  the  authority 
of  Doming  v.  Carlisle  Packing  Co.  226  U. 
S.  102,  105,  57  L.  ed.  140,  142,  33  Sup.  Ct. 
Rep.  80;  Consolidated  Turnp.  Co.  v.  Nor- 
folk &  0.  V.  R.  Co.  228  U.  S.  696,  600,  67 
L.  ed.  982,  983,  33  Sup.  Ct.  Rep.  609; 
Overton  v.  Oklahoma,  236  U.  S.  31,  69  L. 
ed.  112,  36  Sup.  Ct.  Rep.  14;  Parker  ▼.  Mc- 
Lain,  237  U.  S.  469,  471,  472,  69  L.  ed. 
1061,  1063,  1054,  36  Sup.  Ct.  Rep.  632. 

Timothy  Healy,  Appellant,  v.  Samuel  W. 
Backus,  Commissioner,  etc.  [No.  687.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit. 

See  same  case  below.  137  C.  C.  A.  IW,  2n  Fed. 
358. 

Mr.  Marshall  B.  Woodworth  for  appel- 
lant. 

Mr.  Solicitor  General  Davis  for  appellee. 

June  12,  19] 6.  Per  Curiam:  Dismissed 
for  want  of  jurisdiction,  upon  the  authority 
of  Lau  Ow  Bew  v.  United  States,  144  U.  S. 
47,  68,  36  L.  ed.  340,  344,  12  Sup.  Ct.  Rep. 
617;  Whitney  v.  Dick,  202  U.  S.  132,  136, 
60  L.  ed.  963,  964,  26  Sup.  Ct  Rep.  684; 
McClellan  v.  Carland,  217  U.  S.  268,  278, 
64  L.  ed.  762,  765,  30  Sup.  Ct.  Rep.  601. 

Petition  for  Writ  of  Certiorari  herein 
granted. 


Mabtiw   H.    Fbeb,   Plaintiff   In    Error,   t. 

Western   Union    Telegraph   Company. 

[No.  226.] 

Motion  to  vacate  judgment  of  dismissal 
herein,  and  to  restore  case  to  the  docket. 

Messrs.  B.  I.  Salinger  and  Frederick  S. 
Tyler  for  plaintiff  in  error. 

Messrs.  Rush  Taggart  and  Francis  Ray- 
mond Stark  for  defendant  in  error. 

June  12,  1916.    Granted. 


Mabconi  Wireless  Telbqbaph  Compant 

OF  AiCERioA,  Petitioner,  y.  Ekil  J,  Simon. 

[No.  1013.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  John  W.  Griggs  for  petitioner. 

Mr.  Walter  H.  Pumphrey  for  respondenti 

June  12,  1916.    Granted. 


Ex  fartic:    In  thb  Matter  of  Watts, 

Watts,  &  Co.,  Ltd.,  Petitioner.     [No.  — > 

Original.] 

Motion  for  leave  to  file  petition  for  Writ 
of  Mandamus. 

Messrs.  Mark  W.  Maclay,  Jr.,  J.  Parker 
Kirlin,  and  John  M.  Woolsey  for  petitioner. 

June  12,  1916.     Denied. 


Ex  parub:     In  the  Matter  of  John  H. 

Sears,  as  Trustee,  Petitioner.     [No.  — , 

Original.] 

Motion  for  leave  to  file  petition  for  Writ 
of  Mandamus. 

Mr.  A.  H.  Ferguson,  in  hehalf  of  Mr.  Car- 
roll G.  Walter,  for  petitioner. 

No  appearance  for  respondent. 

June  12,  1916.     Denied. 


Watts,  Waits,  &  Company,  Petitioner,  v. 

Unions  Austriaca  de  Naviqazione,  ete. 

[No.  1046.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  J.  Parker  Kirlin,  John  M.  Wool- 
sey, and  Mark  W.  Maclay,  Jr.,  for  peti- 
tioner. 

Mr.  Charles  S.  Haight  for  respondent. 

June  12,  1916.    Granted. 


Fields  S.  Pendleton,  Petitioner,  t.  Benneb 

Line.     [No.  1041.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Avery  F.  Cushman  and  Harvey 
D.  Goulder  for  petitioner. 

Mr.  D.  Roger  Englar  for  respondent. 

June  12,  1916.  Granted,  conditioned  on 
the  petitioner  furnishing  a  bond  within 
twenty  days,  in  an  amount  to  secure  pay- 
ment of  the  judgment,  the  amount  of  the 
bond  to  be  satisfactory  to  the  circuit  jus- 
tice, and  to  be  approved  by  him. 
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UiriTED  Staixs  kx  bxl.  WnxiAM  F.  Abaite 
T.  FsAHKUN  K.  Lanb,  Secretaiy  of  tlie 
Interior.    [No.  706.] 

Petition  for  a  Writ  of  Certiorari  to  tlie 
Court  of  Appeal!  of  the  District  of  Co- 
lumbia to  bring  up  the  whole  record  and 


Messrs.    Samuel    Maddox,    H.    Presoott 
Gatley,  and  J.  H.  Carnahan  for  petitioner. 
No  brief  filed  for  respondent. 
June  12,  1916.    Denied. 


OnvTBiA  Liin>SAT,  Petitioner,  t.  Cbxoaqo^ 

BUELIITOTON,    &    QXTINOT   RAILBOAD    COIC- 

PAmr.     [No.  764.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seyenth  Circuit 

See  same  case  below.  328  Fed.  St.  ~M 

Mr.  £.  F.  Thompson  for  petitloBM; 

Messrs.  F.  B.  Duiiels  and* William  Bvnj 
for  respondent. 

June  12,  1916.    Denied. 


Baddkbs  Clothiito  CoifPAirr,  Petitioner,  t. 

BUBNHAM-MUNGEB-ROOT  DbT  QOOD8  COiC- 

PAifT  et  aL     [Nos.  991,  992.] 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 
See  same  case  below,  »  Fed.  470,  14S  a  a  A. 

ilL 

Messrs.  James  H.  Harkless,  D.  R.  BlU, 

and  Clifford  Histed  for  petitioner. 

Mr.  Edwin  A.  Krauthoff  for  respondents. 

June  12,  1916.    Denied. 


JoBK  W.  EmnoBT  et  aL,  Petitioners,  t. 

AwiHiTB  Tangbt.    [No.  1001.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  ease  btfow,  SO  Fed.  64L 

Mr.  Grafton  L.  MeOill  for  petitioners. 

Messrs.  John  Dymond,  Jr«,  and  A.  Oiffen 
JjbYj  for  respondent.  <« 

June  12,  1916.     Denied. 


UmoN  Terminal  CoHPAirr  et  al..  Petition- 

era,  y.  Tubneb  CoNSTBUcmoir  Compaitt. 

[No.  1006.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 
See  same  case  below,  ttt  Fed.  701. 

Mr.  J.  T.  G.  Crawford  for  petitioners. 

Mr.  Richard  P.  Marks  for  respondent 

June  12.  1916.    Denied. 


jAJiss  F.  Bishop,  Administrator,  etc.,  Pe- 
titioner, V.  Edwasd  B.  Pbtob,  Receiver, 
etc     [No.  1014.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
Mr.  K  F.  Thompson  for  petitioner. 
Messrs.  John  M.  Zane,  Charles  F.  Morse, 

and  James  L.  Minnia  for  respondent. 
June  12,  1916.     Denied. 


First  National  Bank  op  Roswnx^  Peti- 
tioner,    T.     HOGGSON     BbOTHXBS.       [No. 
1019.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
See  aame  case  below,  231  Fed.  869. 
Mr.  William  C.  Reid  for  petitioner. 
Mr.  Selden  Bacon  for  respondents. 
June  12,  1916.     Denied. 


Joseph  F.  Wilson  ft  Cohpant,  daimant, 
eto..    Petitioner,    t.    South    Atlantic 
Steamship  Company.    [No.  1020.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 
Bee  aame  ease  below,  sn.  Fed.  lOL 
Messrs.    J.    Parker   Kirlin,   William   R. 
Leaken,  and  Mark  W.  Maclay,  Jr.,  for  peti- 
tioner. 
Mr.  Samuel  B.  Adams  for  respondent. 
June  12,  1916.    Denied. 


CoBNEUA  E«  Clement,  Petitioner,  t.  Mabt 
Ann  Whutakeb,  etc    [No.  1024.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
See  same  case  below,  281  Fed.  940. 
Messrs.  Robert  H.  McCarter,  Gilbert  CoIp 

line,  and  A.  V.  Dawes  for  petitioner. 
Mr.  Bayard  Stockton  for  respondent. 
June  12, 1916.    Denied. 


St.  Loitis  Soxtthwestebn  Railwat  Com- 
pany, Petitioner,  v.  W.  H.  McLaughlin 
et  al.  [No.  1026.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eiffhth  Circuit 
See  same  case  below,  232  Fed.  67t. 
Messrs.  Edward  A.  Haid,  A.  L.  Bnrford, 

and  W.  T.  Wooldridge  for  petitioner. 
Messrs.  George  B.  Rose,  W.  E.  Heming« 

way,  J.  F.  Loughborough,  and  V.  M.  Miles 

for  respondents. 
June  12,  1916.    Denied. 
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liALDOHADO    &    GoMPANT,    Petitioner,    T* 

New  Toek  ft  Cuba  ACail  Steamship 
'CoicPAirr.     [Now  1027.] 

Petition  lor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Bee  nme  case  below,  liO  a  a  A.  S77,  ttB  Ftd. 
188. 

Mr.  Daniel  P.  Hayt  for  petitioner. 

MesarB.  Norman  B.  Beecher  and  Boicoa 
H.  Hupper  for  respondent. 

June  12»  1016.    Denied. 

J.  Baoon  ft  Sons,  Petitioner,  t.  Robkbi  C 

KnnoBAD.    [No.  1028.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

See  same  case  below,  ISO  Fed.  Kl 

Kr.  WUliam  Marshall  BulUtt  for  peU- 
tioner. 

Mr.  H.  H.  Nettelroth  for  respondent. 

June  12,  1916.    Denied. 

MbirraoMKBT   Wabd   ft   CoocPAirT    (Inc.), 

Petitioner,  T.  Iowa  Washuto  Maohutx 

CoiicPAiTT.    [No.  1036.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seoond  Circuit. 

Messrs.  Taylor  K  Brown  and  Clarenoe  B. 
Mehlhope  for  petitioner. 

Messrs.  Kobert  H.  Parkinson  and  Wallaoe 
R.  Lane  f <Nr  respondent. 

June  12,  1916.    Denied. 

WEsmroHonss  Eleotkio  ft  MAinnrAOTua- 

INO  CoicPAHT  et  al..  Petitioners,  t.  Idaho- 

Obbqon  Lisht  ft  PowcB  CoMFAirr  et  aL 

[No.  1039.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  aame  ease  below,  180  a  O.  A.  SOS,  SM  Fed. 
89. 

Mr.  Charles  B.  Rushmore  for  petitioners. 

Messrs.  James  H.  Richards  and  Oliver  0. 
Haga  for  respondents. 

June  12.  1916.    Denied. 


Mr.  Charles  K  Craig  for  petitioners. 
Messrs.  Howard  H.  Williams  and  Qeorg* 
C.  Eobbi  for  respondents. 
June  12,  1916.    Denied. 

Trussed  Concbete  Steel  Compant,  Petl* 
tioner,    t.    Cobbuqaxid    Bab    Coiipant. 
[No.  1046.] 
Petition  for  a  Writ  of  Certiorari  to  tho 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  caee  below,  188  a  a  A  U4,  ISS  Fed. 

814. 

Mr.  Fred  L.  Chappell  for  petitioner. 
Mr.  James  A.  Carr  for  respondenU 
June  12,  1916.    Denied. 


Grakd   Tsttnk   Railway   CoocPAirr,   Peti- 
tioner, ▼.  Untied  States.  [No.  1040.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  SeTenth  Circuit. 
See  same  case  below,  828  Fed.  116,  148  G.  0.  A 

888. 

Mr.    0.    W.    Eretzinger,    Jr.,   for    peti- 
tioner. 
No  appearance  for  respondent, 
June  12,  1916.    Denied. 

William  K  D.  Stokes  et  al..  Petitioners, 
T.   HowABD  H.   Williams   et   aL    [No. 
1042.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
See  same  case  below,  141  a  O.  A  148,  886  Fed. 

Itt. 


L.  P.  ft  J.  H.  Smith  Compaitt,  Petitionsr* 

T.  Calumet  Transit  CoMPAinr,  eto.    [No. 

1060.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

See  same  ease  below,  8S  Fid.  48L  Itt  0.  O.  A 
88. 

Messrs.  Harr^  D.  Gk>ulder  and  Frank  8. 
Masten  for  petitioner. 

Messrs.  William  B.  Cady  and  Francis  & 
Laws  for  respondent. 

June  12,  1916.    Denied. 

Hawgood  ft  AvBBT  Tbansit  Compakt,  Peti- 
tioner, T.  MSAVnU)  TKANSFOBTATIOir  COM- 

PAHT  [No.  1061] ;  and  Hawooqd  ft  Atebt 

Teahsit  CoMPAiVT,  Petitioner,  t.  Xlla 

Williams,     Administratrix,     etc.     [No. 

1062]. 

Petition  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  ease  below.  888  Fed.  861 
Mr.  Harvey  D.  Goulder  lor  petitioner. 
Mcs&rs.  Charles  £.  Kremer  and  Qeorge  I* 

Canfield  for  respondents. 
June  12,  1916.    Denied. 

Iin)EPENi«NT  Predmatio  Tool  Compart, 

Petitioner,  T.  Bubkb  Eudctbio  CoocPAifT. 

[No.  1063.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  John  Robert  Taylor  for  petitioner. 

Mr.  Clifton  V.  Bdwards  for  respondent. 

June  12,  1916.    Denied. 


Chables  FftANK  et  al.,  Appellants,  t.  Uvior 

Pacific  Railboad  Compart  et  aL  [No. 

727.] 

Appeal  from  the  United  States  Cirouit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Messrs.  Samuel  Untermyer,  Louis  Mar- 
shall, Myron  L.  Iieamed,  and  Abralian 
Benedict  for  appellants. 

Mr.  N.  H.  Loomis  for  appeQeea. 

June  12,  1916.  Dismissed  with  eosts,  oa 
motion  of  counsel  for  the  appellants. 
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